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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.
PESHAWAR

Appeal No. 1303/2018

11.10.2018Date of Institution ...

10.01.2019Date of Decision

Naeem Khan son of Zahir Shah R/0 Quli Khel, Tehsil and District Bannu Ex-SET
... (Appellant)Teacher GHS Habibullah, FR Bannu.

VERSUS

District Education Officer (Ex-Agency Education Officer) F.R Bannu and others.
... (Respondents)

MR. GOHARALI, 
Advocate. For appellant

CHAIRMANMR. HAMID FAROOQ DURRANI,

JUDGMENT

HAMID FAROOQ DURRANL CHAIRMAN:-

Through the appeal in hand the appellant has assailed a purported order of 

dismissal from service passed against him. It is stated in the memorandum that the 

appellant was appointed as SET (BPS-15) in Education Department on 02.10.1989 

and was posted in GHSS Angori, F.R Kurram. His last place of posting was GHSS

Habibullah F.R Bannu. Owing to a property dispute with another teacher the

appellant was under threat of dire consequences, therefore, was unable to attend to

his duty. In the wake of said threat he requested for his transfer to another school on

’ 22.09.1997. An FIR was lodged against the appellant on account of death of

Muhammad Jalil, therefore, also the appellant was held back from performance of

the duty since 08.05.2016. He was, thereafter, acquitted from the charge in criminal

case on 31.05.2018 and after his acquittal, the appellant attempted to report at them .
place of his duty where he came to Icnow that he was already dismissed from service.
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At the outset, when learned counsel for the appellant was asked to refer to the2.

impugned order of dismissal of appellant it was stated that there was no such order in

black and white and the fact was verbally communicated to the appellant by Agency

Education Officer.
s.

On the other hand, section 4 of Khyber Pakhtunkhwa Service Tribunal Act,

1974 provides that any civil servant aggrieved by any final order, whether original or

. appellate, made by a departmental authority in respect of any of the terms and 

conditions of his service may, within 30 days of the communication of such order to

him, or within six months of the establishment of the appropriate Tribunal,

whichever is later, prefer an appeal to the Tribunal having jurisdiction in the

matter....”

Averments in the memorandum of appeal, while seen in juxtaposition to the

above provision of law, suggest that no order made against the appellant regarding

dismissal from service had ever seen light of the day.

In view of the above, the appeal in hand is found bereft of merits warranting3.

its admission for regular hearing. The same is, therefore dismissed in limine.

Needless to note that the appellant shall not be precluded, due to instant dismissal,

from seeking remedy under the law upon issuance of any order of his dismissal from

service. File be consigned to the record room.

(HAMID FAROOQ DURRANI) 
CHAIRMAN

ANNOUNCED
10.01.2019
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Form-A

FORM OF ORDER SHEET
y

Court of

Case No. 1303/2018

Order or other proceedings with signature of judgeS.No. Date of order 
proceedings

-•
, 1 2 3

15/10/2018 The appeal of Mr. Naeem Jan resubmitted today by Mn Ghar 

All Kheshgi Advocate may be entered in the Institution Register and 

put up to the Learned Member for proper order pleasa .

1-
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^f'*''^GISTRAR
\

This case is entrusted to S. Bench for preliminary hearing to 
be put up there on ^ f •^//
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The appeal of Mr. Naeem Khan son of Zahir Shah Ex-SET, GHS Habibullah FR Bannu 

received today i.e. on 11.10.2018 is incomplete on the following score which is returned to 

the counsel for the appellant for completion and resubmission within 15 days.
'v.

'v.

Copy of impugned termination/dismissal order is not attached with the appeal which 
may be placed on it.

'^”^7 /s.T,No.
.t

Dt. V2-r-'\/2018.

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Gohar AM Adv. Pesh.

/
/ /)6<.

aj- ^ rO> ■ 7 ^



^ ^FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

Service Appeal No. /2018

Naeem Khan (Appellant)
VERSUS

District

others..

Education Officer FR Bannu and 

.(Respondents)

INDEX

S.No Description of Documents Annex Pages
1. Service Appeal 1-6
2. Application with Affidavit 7-9
3. Addresses of the parties 10
4. Copy of appointment letter/ 

personal file
A 11-14 /

/

5. Copy of application of applicant 

Copy of order dated 31/05/2018 

and judgment of the Court 

Copy of Departmental Appeal

B 15
6. C 16-39

7. D •40-42
\8. Wakalat Nama 43

Appellant

Gohar Ali^h
Advocate High Court, 
Peshawar.

ourt
Through

Dated: 24/09/2018 eshgi

Cell No. 0345t9082942

M•A.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

•iMl'VitC

Dtivvy r>iO’—
Service Appeal No. /2018

Naeem Khan S/o Zahir Shah R/o Quli Khel, Tehsil and

District Bannu, Ex-SET Teacher (Science Teacher)

Government High School Habibullah FR Bannu...(Appellant)

VERSUS

1. District Education Officer, (Ex-Agency Education Officer) FR

Bannu.

2. Director of Education (FATA), FATA Secretariat, Warsak

Road, Peshawar. /

3. Director Education Khyber Pakhtunkhwa, G.T, Road,

Peshawar.

4. The Principal/Headmaster Government Higher, Secondary 

School, Habibullah, FR Bannu.

5. The Government of Khyber Pakhtunkhwa through Secretary

(Respondents)Education, Civil Secretariat, Peshawar

FMed to-day

M.es;istrai-r APPEAL U/S 4 OF KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL.

1974, FOR REINSTATEMENT OF THE

APPELLANT IN SERVICE WITH ALL BACK

BENEFITS.

IM
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Respectfully Sheweth:

The facts giving rise to the following Appeal of the

appellant are as under:

That the appellant was appointed as Senior English

Teacher in education depEirtment, BPS-15 Posted in
>

Government High School Angori, FR, Kurran dated

1.

02/10/1989 as person file of the appellant as
7

annexure “A”.

2. That the appellant was transferred to Government

High School Habib Ullah FR Bannu as his last

posting place of the appellant.

3. That appellant was competent employee of the 

education department with M.Sc (Geology from 

Peshawar University with first division with best 

record of progress.

4, That appellant has unblemished record, spotless life 

and performance of duty with the entire satisfaction

of his seniors.
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5. That unfortunately a dispute of property was 

created with one teacher of the same school, Habib

Ullah, FR Bannu, namely Mr. Akram Pur who

instigated his friend, owner of the property on which 

the school was built namely Atlas Khan who 

restrained and precluded me to enter the school •

premises for duty. With threat of dire consequences, 

so the appellant was unable to attend the duty, 

then soon after creation of situation, the appellant 

submitted an application to Agency Education 

Officer FR Bannu for redressal of his grievances 

dated 22/09/1997 to transfer the appellant to any

other school for saife life or any other alternative

arrangement, but he slept over it as annexure “B”.

6. That soon after a few days of the situation, 

Mr. Akram Pur created a dispute of property with

Noor Alam KhEin S/o Atlas Khan 

Resulted in blood feud enmity who lodged FIR of 

the death of his son Mr. Mohammad Jalil, lodged 

FIR against the appellant and then due to being 

high approachable and dangerous personal attitude 

of Mr, Akram Pur, the appellant was absented from



4 B
duty since 08/05/2016 while then surrendered

before law dated 05/08/2016 and after conducting 

in the Court of criminal jurisdiction the 

appellant was honorably acquitted on merit dated

trial,

31/05/2018, as judgment of the trial Court as

annexure “C”.

7. That just after acquittal the appellant attended the 

duty place came to know that appellant 

dismissed from service and it was confirmed from

was

agency education officer verbally and no order or 

record is given to the appellant.

8. That appellant soon after filed a departmental 

appeal to Secretary Education Khyber 

Pakhtunkhwa who slept over it and 90 days, have 

been elapsed, hence this appeal to HonT)le Service 

Tribunal as annexure “D” inter alia on the following 

grounds:

GROUNDS:

A. That the action of the department is unlawful needs

to set aside.



That the treatment of the department/ respondentsB.

has no legal footing to stand on.

C. That department/ respondents ex-parte proceeded 

against the appellant, no charge sheet, no enquiry 

and no show cause is served upon the appellant

and no proclamation issued against the appellant,

condemned unheard.

D. That the appellant requested time^and again to the 

high-up's for documents but resopdntns refused, 

which is also violation of the appellant’s right.

E. That for the reason of Hon^ble acquittal and service

rendered about 10 years with unblemished record

ex-parte proceeding up, no chance of hearing, 

condemned undead is against the law rules and

norms of justice.

F. That the appellant may also be allowed to relay on 

additional grounds at the time of arguments please.



■ 4 That condonation of delay application has been filedG.

if any.

It is, therefore, prayed that on acceptance of 

this appeal, the appellant may please be re-instated

in service with all back benefits.

Appellant

GoharA/i Khesho;
Adv — ' ■Through wDated: 24/09/2018 Gohar Ali Kheshgi

Advocate High Court, 
Peshawar.



|| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

G.M. No. /2018
In

Service Appeal No. /2018

Naeem Khan (Appellant)

VERSUS

District Education Officer, FR Bannu and 

(Respondents)others

APPLICATION FOR CONDONATION

OF DELAY IF ANY.

Respectfully Sheweth;

The appellant submits as under:

1. That appellant has filed appeal before this HonT)le

Tribunal in which no date has yet been fixed.

2. That submitting of appeal if late is not intentionally 

but due to the enmity and restraining to resume 

duty of the appellant by other person and threat ofy 

dying consequences.
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3. That the case is fit on merit it should , not be

discarded on limitation.

It is, therefore, most humbly prayed that 

acceptance of this application, the delay if 

kindly be condoned.

on

anL^may

Appellant

Through

Dated: 24/09/2018 Gohar Ali Kheshgi
Advocate High Court, 
Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

C.M. No. _____/2018
In
Service Appeal No. /2018

Naeem Khan :.. (Appellant)
VERSUS

District Education Officer, FR Barihu and 

.......... (Respondents)others

AFFIDAVIT

I, Naeem Khan S/o Zahir Shah R/o Quli Khel, Tehsil 

and District Bannu, Ex-SET Teacher (Science Teacher) 

Government High School Habibullah FR Bannu., do hereby 

solemnly affirm and declare that all the contents of the 

accompanying Service Appeal and application are true 

and correct to the best of my knov^ledge and belief and 

nothing has been concealed from this HonT»le Tribunal.

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Service Appeal No. /2018

Naeem Khan (Appellant)
VERSUS

District Education Officer, FR Bannu and 

.(Respondents)others

ADDRESSES OF THE PARTIES
APPELLANT:

Naeem Khan S/o Zahir Shah R/o Quli Khel, Tehsil and 
District Bannu, Ex-SET Teacher (Science Teacher) 
Government High School Habibullah FR Bannu.

RESPONDENTS:

1. District Education Officer, (Ex-Agency Education Officer) FR 
Bannu.

2. Director of Education (FATA), FATA Secretariat, Warsak 
Road, Peshawar,

3. Director Education Khyber Pakhtunkhwa, G.T. Road, 
Peshawar.

4. The Principal/Headmaster Government Higher, Secondary 
School, Habibullah, FR Bannu.

5. The Government of Khyber Pakhtunkhwa through Secretary 
Education, Civil Secretariat, Peshawar,

Appellant
^o^arAIlKhe

^’^havvar 
Gohar Ali Kheshgi
Advocate High Court, 
Peshawair.

Through

Dated: 24/09/2018
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In The Court Of Amjad Hussain. Additional Sessions .Tudge-III.

BANNU. ' ■ •

Case File No. 
Date of Institution: 
Date of Decision:

125 of 2016.
23.07.2016.
31/05/2018.

(

Represented By:

Mr. Yousif.Jamal, Learned APP for the State 
Mr. Javed Khan Wazir, Advocate (For the complainant)

^ Mr. Salchi Ullah Khan Wazir, advocate ( For the Accused)

The State through Damsaz Khan son oV Mashal Khan caste 
Khel r/o Qooli Khel Domel District Bannu.

wazir Flat! .

(Complainant)

V E RS U S

Naeem Khan son of Zahir Shah cate wazir Hati Khel r/o Qooli Khel 
Dome! District Bannu (ACCUSED)

Case FTR No. 20 dated 28/01/1998: Under Section 302/324/34 PPC
PS DomeK District Bannu.

of

J U D G M F, N T

1. Accused Naeem Khan faced trial in above referred case FIR

No. 20 dated 28/01/1998; Under Section 302/324/34 PPC of PS

Domel. District Bannu.

2. Briefly stated facts of prosecution case as unfolded in FIR 

are that complainant Damsaz Khan.on 28-01-1998 at about 15:45 

hours, while present with the dead body of deceased Muhammad 

Jahi Khan at RHC Domel, reported the matter to Bashir Khan 

Retired SHO (PW8) of PS Domel. District Bannu, to the effect that' 

on the said day he alongwith PW Sher Jan and Muhammad Jalil-
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deceased then alive, were proceeding in a vacant ground towards
4.

Agricultural Bank. At about 15;30 hours, when they reached near
\

the house of Walayat Khan, there accused facing trial Naeem Khan

duly armed with Kalakov, co-accused Noor Ayum Khan armed

with 3x3 bore Rifle Mark- 4, Sher Ajam Khan armed with Bandoq

DBBL.12 bore, and Atlas Khan armed with Bandoq DBBL 12

bore, appeared in front of them. When accused reached near'the

complainant party, co-accused Atlas Khan commanded his

companion (co-accused and accused facing trial) to fire at

complainant party. On this, co- accused Noor Ayum Khan fired

with his 3x3 bore rifle at deceased Muhammad Jalil, as result of

which, he got injured and fell on the ground. In the meanwhile,

accused facing trial Naeem Khan and co-accused Sher Ajam Khan

also made firing at Muhammad Jalil Khan with their respective

weapons. Due to the firing of accused party, complainant and PW

Sher Jan duckily escaped unhurt. Having been empty handed,

/complainant and PW Sher Jan could not resist the attack. Accused

party after the., occurrence:^ decamped from the spot. The

complainant and PW Sher Jan shifted injured Muhammad Jail to

' RHC Domel for treatment, however, the latter succumbed to the

injuries in the way to hospital. Motive for the occurrence was

stated to have had dispute over property. The report of complainant 

was reduced into writing in the shape of Murdsila EX PW -8/1
-

■
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• •which was sent to the PS where it culiTiinated into the registiation
A

of the FIR. Hence, the present case.

\

The scribe of Murasila (PW8) prepared injury sheet and 

of the deceased and sent dead body for PM

\3.

- • .inquest report

examination. On 28-01-1998 at 04:00 PM, Dr. Qadir Dad (Rtd)

the dead body of deceasedSMO (PW-1), conducted autopsy on 

Muhammad Jalil S/O Akram Pur, identified by Akram Pur and

Jahangir Ivhan, brought by Constable Kiramat Ullah No.775. The 

report of the doctor is as under:-

SfoiU. PM staining Nil.Condition of subject:4.

Wounds:
FA injury on left side chest posteriodaterally size 

]/6xI/6”..

FA exit wound on right side chest posterio-laterally 

size l/2xl/2 inch. Wound is related to NON. '

FA inlet wound on lateral aspect of right thigh size 

I/6xI/6". One bullet was recovered from the medial

aspect of rightthigh.

FA graze wound on posterio aspect of right shoulder

joint.

FA inlet wound on posterio aspect of right shoulder

joint size l/2xI/2” .

FA exit wound on the right axillary line, size 4x3 ji 

Wound is related to wound NO. 5.

Flealthy.

Larynx, trachea, pericardium and heart 

healthy rest injured.

1-

2-

3-!

Attested

Dte&cict & Sessions JikV3^ 
Sscani . V

N >9 . 6? ‘

4-

5-

' d-

Cranium and spinal cord:

Thorax:
i

3:r '

A
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\Abdomen: Healthy while stomach was empty. 

Muscle injured at the site of injury. Two 

fracture on right side chest.

Muscle bon joints:

\
Remarks:

In his opinion, the deceased died 'due to FA 

injuries,, injuring the vital organs like pleura, 

right and left lungs and blood vessels leading to 

severe hem-orrhage shock and death.

05 to 15 minutes.

05 to 10 minutes.

Probable time between injury and death:

Probable time between death and Postmortem:

5. After completion of investigation, complete challan U/S 512 

Ct.PC was submitted against accused facing trial and co-accused 

(1) Noor Alam alias Noor Ayum, (2) Sher Ajam Khan and (3) 

Atlas Khan.
• -3$

6. After recording of the prosecution evidence in absentia, 

perpetual non bailable warrants of arrest, were issued against 

accused facing trial and co-accused.

Y 1.. After arrest and preliminary investigation of co-accused

Noor Alam Khan alias Noor Ayuin and Atlas Khan, supplementary 

challan against them was submitted however, the complainant 

party entered into compromise with them whereby they 

acquitted from the charges' leveled.against them on the basis of

•51 aSlWIivi were .-

compromise^ vide order dated 15-05-2009, passed by the then 

learned Additional Sessions Judge-V.'Bannu.
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Accused facing trial Naeem Khan was arrested on 08-05- %■ 8.
>■

2016. After his arrest, supplementary challan against him was

submitted. Accused facing trial was in custody, therefore, on ‘li
?

summoning through Zamima Bay, he was produced in custody 

from Central prison, Bannu. On his production, copies, of the 

relevant record were provided to the accused facing trial in 

compliance of provisions of section 265-C Cr.P.C. Charge- U/S 

302/324/34 PPC was framed against him to which he pleaded not

guilty and claimed trial.

Prosecution in order to prove its case produced as many as9.

Nine (09) witnesses. The brief resume of Prosecution evidence is

as under:-

(PW-1) was Dr. Oadlr Dad (Rtd) SMO, his statement has 

already been discussed, in paragraphs 3 & 4, therefore, there Is no 

need to reproduce it. He prepared PA4 report/ EX:PW~}/i and 

affirmed his endorsement on the injury sheet EX:PW-I/2 as well as 

on the inquest report EX:PW-l/3.

(PW-2) was Habib Khan (Rtd.) ASL who on receipt of 

Murasila, correctly incorporated its contents into FIR EX:PA. He 

sent copy of FIR to SHO throughxonstable Arsala Khan.

(PW~3) Saeed Nawaz Khan No.530/FC has completed 

proceedings in pursuance of warrants and proclamation notices ■ 

issued against the accused facing trial Muhamm.ad Naeem, 

absconding accused Sher Ajam and acquitted co-accused Atlas 

Khan, and Noor Alam alias NooisAyum. under sections 204 and 87 

Cr.P.C respectively.

. Co

ATTESTED

TJopvegt
District & Sssslomi

J
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(PW-4) Murad Ali ' Shah Inspector, on 12-05-2016, 

submitted suppiementaiy challan against accused, facing trial 

Naeein Khan.

(PW-5) Ghulam Rasool FC/791 is marginal witness to the 

recovery memo EX:PW-5/1 vide which the SHO Bashir Khan took 

into his possession blood, stained earth EX;P-} from the place of 

deceased. Xfuhammad. Jalil Khan and. sealed, the same into parcel 

.. No.l. Likewise, he is also the marginal witness to the recovery 

memo EX:PW-5/2 vide which the SHO/IO, during spot inspection 

took into his possession two empties of 222 bore EX:P-2, one 

empty of 3 x 3 bore EX:P-3, two em.pties of 12 bore EX:P-4 from 

the places of accused, lying in scattered, condition. Similarly, 

through the said recovery m.em.o SHO/IO, also took into his 

possession 04 pellets EX:P-5, one bullet (Sikka Goli) EX:P-6 and 

sealed the same into parcel No.3. All the above articles 

sealed into separate parcels: Similarly through the said memo in 

his presence the SHO/IO, recovered and took into possession 

spent bullet (Sikka Goli) from.-the wall through knife and sealed the 

same into parcel No. 4. Likewise, he is also the marginal witness to 

the recovery-memo EX:PW-5/3 vide which the SHO, took into 'his 

possession one Oameez EX:P-/; Shalwar EX P-8, one Chaddar

were

one

■V

/

(^^TTESTED

V EX:P-9 and one Bunyan EX:P-10 stained with blood having f

District & 12^ corresponding marks belonging to deceased Muhammad Jalil

Khan. Similarly upon the said memo the SHO also took into 

possession one phial containing one bullet (Sikka Goli) EX:P-} 1 

alongwith PM papers brought by constable Kiramat UUah No. /55 

sent by the doctor concerned. The above mentioned blood stained 

garments were sealed into parcel No.5 while the phial containing'

sealed into parcel No. 6. PW-5 affirmed to \
have signed, all the recovery mem.bs referred to above. He also 

affirmed to have been examined by theJ.O U/S I6I Cr.PC.

v/-tcjLu)

bullet (Sikka Goli) was

/
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(PW~6) Jahangir Khan had identified the dead body of 

deceased AJiihammad Jalil before the doctor as well as before the 

local police on 28-01-1998. 'He affirmed to have been examined by 

thel.O U/S 161 Cr.PC.

(PW-7) Farid Khan ASI affirmed to hove interrogated the

accused after he had been arrested by SHO Ghulam Muhammad

Khan PS Township. He affirmed to have produced the accused

before the concerned. Judicial Magistrate vide his application

EX:PW~7/1 and obtained his Uvo days police custody. He

interrogated the accused and on expiry of period of two days

police custody, he again produced the accused vide application

EX:PW-7/2 before the Court concerned and accused facing trial

was sent to judicial lockup. He has also recorded statement of the

accused. U/S 161 Cr.PC and after completion of investigation,

handed over case file to the ASHO Murad Ali Shah who submitted

supplementary challan EX:PW- V/SAn the instant case.

(PW-8) Bashir Ahm.ad (Rtd) SHO, is scribe of murasila and

has also carried out investigation. As per His deposition, he was on

patrolling when received information regarding the occurrence,
.

on which he went to RHC Domiail, where the complainant 

reported the matter which he recorded in shape of Murasila 

EX:PW-8/}. After reading it over to the complainant, the latter 

singed it as token of its correctness. PW Sher Jan Khan also thumb 

impressed the XlurasUa/ report as rider. He affirmed to have 

prepared the injury sheet of deceased Muhamm.ad Jalil EX:PW-I/2 

and inquest report EX:PW-l/3 and handed, over the same to the'

. doctor. He sent Murasila to the P.S for registration of the
S' co)2x3;8

^ Thereafter, he went to the spot alongwith complainant and eye 
- yjPp

witness and prepared site plan EX:PW-8/2 on their pointation. 

During spot inspection, he took into his possession blood stained 

earth EX: P-1 from the place of deceased, sealed it into.parcel No. 1

\

7^^

case.
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V
vide recovery memo EX:PW-5/L Similarly, vide recovery 

EX:PW-5/2, he took into possession two empties of222 bore EX:P- 

2, one empty of 3x3 bore EX:P-3 and two empties of 12 bore EX:P~ 

4, from the places of accused lying in scattered position. Similarly, 

through said recovery memo, he also took into possession 04 

pallets EX:P-5, a discharge bullet EX:P-6 and sealed into parcel 

No.3. Similarly, vide recovery m.emo EX:PW-5/3, he also took into 

possession blood stained shirt EX:P-7, Qameez EX:P-8, one 

Chaddar EX: P-9 and one Bunyan EX: P-10 of deceased, having cut 

murks, one phial containing bullet EX:P-I I sent by the doctor 

through constable, which were also packed and sealed into parcel 

No.5. and Parcel No.6 respectively. He also placed on file post 

moiicm papers LX: PW-1 /1, sent by the doctor through escorting 

constable. He sent blood stained articles to the FSL and placed 

file the said report EX:P-8/3.. He also conducted house search of 

the accused Noor Alam and Atlas .through house search

memo

-1

■\s.on

memo.
EX:PW-8/4. Similarly, he has also conducted house search of 

accused Sher Ajam and accused facing trial Naeem Khan vide 

house search memo EX:PW-8/5. He submitted application EX:P W- 

8/6 for recording statement of PW Sher Jam U/S 164 Cr.PC and 

after recording of the said statement, he placed it on the judicial 

record. He also placed on file the copies of FIR No. 139 dated 25- 

07-1994, FIR No. 140 of the even date, FIR No. 141 'and FIR 

No. 118 EX:PW-8/7, EX:PW-8/8, EX:PW-8/9 and EX:PW-8/10

I

; as
proof of motive between the parties. Pie initiated proceedings u/s

V’

204 Cr.PC and 87 Cr.PC vide his applications EX:PW-8/I2 and 

EX:PW-87}2: After completion of investigation, he submitted 

complete challan U/S 512 Cr.PC, EX:PW-8/13against all the 

accused. He affirmed his signatures 

to above, prepared by him.

\J
2\ oS

Sv'- all the documents referred. r on

■ L..
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(PW~9) Dainsaz Khan is complainant of the- instant case he 

reiterated his report recorded in the shape of Murasila EXPW-8/L 

He narrated, the same facts cls mentioned in Para No.2 of the 

instant judgment, therefore, there is no need of reproducing the 

He affirmed endorsement of PW Sher Jan Khan on his 

report as rider. The complainant charged accused facing trial for 

the murder of deceased Muhammad Jalil.

PW Sher Jan eye witness was abroad, therefore, the learned 

counsel for complainant submitted an application for transposition of his 

statement recorded u/s 512 Cr.PC proceeding in the light of article 47 of 

Oanun-e-Shahadat Order 1984. The learned defense counsel did not 

object to the transposition of'statement of PW Sher Jan, therefore, 

acceptance of application, statement of PW Sher Jan recorded during 

512 Cr.PC proceeding as PW-6 was transposed to the present case file 

vide order sheet No. 17 dated 14-03-2017. According'-to the transposed 

statement of PW Sher Jan

a
\
\

same.

■ 10.

on

“rt? the relevant time of occurrence, he alongwith Damsaz 

Khan and Mohd Jalil, were going in a vacant place towards the 

Agricultural Bank. When they reached near the house of Wilayat Khan, it 

was about 1530 hours, in the meanwhile acquitted, co- accused Noor 

Ayum armed with 3x3 bore Rife, Atlas Khan armed with DB shotgun, 

absconding co-accused Sher Aj.am having DB shotgun and accused 

facing trial Naeem Khan armed with Kalashnikov, came there. Atlas 

Khan, accused ordered/commanded his ■ companions to- fire at 

Muhammad Jalil, whereupon accused Noor Ayum. fired with his 3 x 3_ 

bore rife at Muhammad. Jalil, yvhile accused. Naeem Khan and. Sher

Ajam also fired at him, due to which he got ' injured, and fell on the 

alongwith Damsaz Khan, complainant escaped unhurt.

\o,

Muhammad Jalil was then taken by them to the hospital however, he died 

the way. Damsaz Khan made report of the occurrence in RHC Domel.on

yattested
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Motive for the offence is a dispute over land. The site plan was prepared 

by the 1.0 at their instance
%

%
Thereafter, prosecution closed' its evidence while11.

abandoning rest of PWs mentioned in the list of witnesses.

Statement of accused was recorded U/S 342 Cr.P.C on 18/01/2018

who professed his innocence and false implication. He termed all

PWs highly interested and procured, however, neither did he wish

to be examined on oath U/S 340 (2) Cr.P.C nor opted to produce

defense evidence.

'T2. The case was then fixed for final arguments, however,

during that coUrse learned APP for the State submitted an application

dated 21/02/2018 for sending recovered empties to the.FSL for fireariri
1

expert report. My learned predecessor after giving notice of the

application to the defense and hearing arguments, accepted the 

application: Accordingly the empties were sent to the FSL in a sealed 

parcel, the report whereof was received which was placed on file as EX

PZ. After receipt of FSL report, the accused was re-examined u/s 342

Cr.PC on 08/05/2018 wherein he abjured the allegations however, this

time he requested for his examination on Oath u/s 340 (2) Cr.PC. ThevHji®
statement of accused was therefore, recorded on Oath on 14/05/2018 

pleaded his innocence while deposing that he had no concern^ 

with the murder of deceased Muhammad J'alil. He was cross examined by \

the learned complainant’s counsel.

iTTESTED

Copyest
District & Sessions Judd®
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Since, accused did not opt for producing any defense13.

evidence, therefore, after recording of statement of accused u/s 340 (2) \
\
\Cr.PC, arguments of learned counsel, for the parties-and that of APP for \

\

the State were heard at length and available record was meticulously \

perused with their valuable assistance.

Mr. Yousaf Jamal, Learned APP for the state assisted by14.

private counsel for the complainant Mr. Javed Khan Wazir Advocate

argued that accused facing trial is directly charged by the complainant for

the commission of offence, that he has committed the murder of the

deceased Muhammad Jalil Khan by Lring at him. with firearm weapons. 

That he has remained absconder ' for sufficient time for which no

explanation has been advanced; that medical as well as circumstantial

evidence in shape of recovery of blood stained earth supports the 

prosecution version; while FSL positive report, speaking, about blood of

human origin further,strengthens the prosecution case. Similarly, ail PWs

remained consistent and coherent in their deposition made regarding the
/

occurrence; that no major or minor contradiction could be extracted from

their mouths. It was added the motive has been proved against accused

facing trial. It was lastly argued that prosecution has successfully

LsJ^'^^-'pvowed its case against accused facing trial beyond shadow of doubt and3f

prayed was made for conviction of the accused.

Conversely, learned defense counsels Mr. Saldii Ullah15.v-'

Advocate argued that accused facing trial is innocent and has falsely been

charged in the instant case; that complainant is riot eye witness of the
i

4 attested

Cristrict &
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\occurrence; that occurrence has not taken place in the mode and manner 

as narrated by the complainant and PW Sher Jan rather medical evidence, 

site plan as well as circumstantial evidence do not support the ocular 

account; that all the PWs are highly interested, procured witnesses who 

never remained consistent and coherent, in their deposition against the 

accused and their testimony is suffering from major discrepancies and 

contradictions, hence, prosecution has failed to prove charge against 

accused facing trial beyond any shadow of doubt. While concluding his 

arguments, learned defense counsel prayed for acquittal of the accused. 

Arguments advanced from both sides were heard at length and available 

record was perused minutely.

• 16. The prosecution in a criminal trial is burdened with heavy 

duty to establish guilt ot the accused through confidence inspiring 

evidence, beyond reasonable doubts. Any single doubt if found 

reasonable, in the prosecution case, it would be considered

sufficient to discredit the', prosecution story and benefit of the 

go in favour of accused and he would be entitled to

acquittal.

earn
©•

V
17. While appreciating the evidence, if it is found to be

confidence inspiring, consistent and coherent then according to the

.-Established legal canons of the criminal justice system no particular

number of witnesses is required' to prove the prosecution story and 

conviction of an accused can safely be recorded on the basis of single eye

witness, as so enunciated by the august Supreme Court of Pakistan in the
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of. • Riaz Hussain VS The Statecases

2001 SCMR 177. Farooq Khan VS The State 2008 SCMR 917
\

and by the Lahore High Court 2015 P.Cr.L.J 678. It is the quality of 

evidence which matters and not the quantity, nor relationship of the 

witness with the victim or the complainant would be a valid reason for' 

disbelieving and discrediting such witness, as so guided, by the August 

Supreme Court of Pakistan in the case of Ashfaq Ahmed VS The . State

2007 SCMR 641. .

18. Keeping in view the ratio decidendi laid down by the 

Apex Courts in the above referred judgments, the prosecution evidence is

discussed as hereunder.

19. In the present case ocular account was furnished by Damsaz 

Khan (complainant) and PW Sher Jan. Both the prosecution witnesses

have claimed to have witnessed the occurrence while /accompanying

deceased.Mohammad 'Jalil on the, unfortunate day and time of incident. 

Damsaz Kdian, complainant appeared during trial as PW-7. whereas PW 

Sher Jan did not appear as he .was reportedly abroad, therefore, on the 

application of complainant’s counsel, his statement recorded during 512

/

Cr.PC proceedings as PW-6, was transposed to the present case file. PW

Sher-Jan has also verified report of complainant by endorsing his thumb

51 ... . ' . . .' vji^'pi'sssion as rider. According to the initial report, recorded in the shape

of Murasila, complainant alon'gwith iPW Sher Jan and deceased

Muhammad Jalil were proceeding in vacant plot towards Agricultural

Bank when in the meanwhile accused facing trial alongwith absconding
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\case. If the complainant 

persons who had lifted Muhammad Jaiil 

piovided strong corroboration 

complainant. Furthermore,

version was true then .examination of those 

to the dotsun, could have 

testimony advanced by 

testimony of 

Muhammad Jaiil to RHC 

report, further thumbed impressed by 

■ ■ surprising that in inquest report as 

i-epoi-t they are not identifiers of the dead

.
to the ocular "A

according to the ocular

complainant and PW Sher Jan' they shifted 

Domel where complainant lodged

PW Sher Jan as rider, however, it i 

well as in Postmortem
body

rather Akram Pur, father 

deceased have been cited

and Muhammad Jehangir Khan, brother of 

- in the relevant columns of inquest 

creates doubt regarding presence of

as identifiers i

report and PM report. It further 

complainant and PW Sher Jan.' i 

deceased to the hospital and 

would have stood as body identifiers. Such

Had they shifted the dead body of

were present at the time of report, they

omission on the prosecution 

part: further makes doubtful presence of alleged eye witnesses on the spot. 

It has turther been observed that neither
complainant nor PW Sher Jan

has shown their purpose.of visit to the spot. Complainant during 

examination affirmed that he resides

Domel bazar. Similarly, he also affirmed

/,
cross

at a distance of 4/5 kilometer from 

that PW Sher Jan resides 

rom Domel bazar. Both the PWs have

at a
distance of 14 kilometer fi

not

oW- 
. \\\^ '■

.advanced any reason of their visit to the 

were required to have advanced

spot on the eventful day. Both 

cogent reason for their presence at the

they carry any 

of business they

#

neither they were resident of the said placespot as
nor

business there. It is not their plea that in ordinary course

1 ^
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visit the spot. Defense has specifically put question to the complainant

during cross examination that neither he nor PW Sher Jan has mentioned 

their purpose of visit to the spot. To which the reply of complainant was 

in affirmative. As such both complainant and PW Sher Jan fall within the • A

definition of chance witnesses. In legal parlance chance witness is one

hiswho claims his presence on the spot at the eventful time, albeit^ 

presence on the spot is a sheer chance, as in the ordinary course of 

business, place of residence and normal course of events, he was not

supposed to be present on the spot but at a place where he resided,

carried on business or run day to day affairs. Testimony of a chance

witness, in such context, is ordinarily not accepted unless justifiable 

shown to establish his presence at the crime scene at thereasons are

relevant time as in normal courses. Presumption under the law that would

operate, would be that such witness was absent from the crime spot. In

cases statement of a chance witness can be relied upon, providedrare

convincing explanation appealing, to a prudent mind existssome

otherwise his testimony would fall within the category of -.suspect

evidence and cannot be accepted without a pinch of salt. Wisdom can be

derived from the judgment of the Apex Court in case titled “Mst. Sughra

V Degum and another Vs Qaiser Pervaz and others” (2015 SCMR 1142).v' Sv--

The complainant and PW Sher Jan being chance20.

witnesses could not establish their presence on the spot through physical

circumstances, hence their testimony is not worthy,, of credence. It has
/

further been observed that the ocular testimony advanced by complainant
ATTESTED
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and PW Sher Jan is not consistent rather contradict each other regarding § 

mode of occurrence.
>!

21. According to the complainant, accused Atlas Khan 

commanded his companion to fire at Muhammad Jalil in consequence 

whereof acquitted co-accused Noor Ayum fired at Muhammad Jalil, 

resLiltantly he sustained injuries and fell down on the ground. In the 

meanwhile accused facing trial -and absconding co-accused Sher AJam 

also made firing at deceased. The report of complainant is totally silent 

whether firing of accused facing trial and absconding co-accused Sher 

Jan had resulted into any injury to the deceased. Contrary to this, PW 

Sher Jan’s statement reflects that on the command of accused Atlas Khan 

all accused made firing due to which Muhammad Jalil got injured and 

fell down on the ground. Furthermore Complainant has claimed that he 

alongwith PW Sher Jan and deceased were proceeding in vacant plot 

towards agricultural bank whereas during his cross examination he 

deposed that he alongwith deceased Mohammad Jalil when reached 

Domail Bazar from the village, PW Sher Jan was already present'there, 

and had accompanied them from Domel bazar. Statement of PW Sher Jan

rt:'

as
:

to

i

/

i

!
is totally silent in this regard. PW Sher Jan’s transposed statement depicts 

5' alongwith complainant and deceased

ground towards Agricultural Bank. PW Sher Jan has nowhere stated that 

he joined complainant and deceased from Domail bazar. Complainant has 

tried to make dishonest improvement during his testimony in order to

were proceeding in a vacant -

N.l

make his statement believable, hpwever, improvement made by him has

DlsSrist
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which has made the modecreated serious doubt in the prosecution

and manner of the occurrence highly doubtful.

It has also been observed that medical evidence is not 

compatible with ocular account. Acjcording to complainant’s testimony 

accused fired at deceased from close distance. During his 

examination complainant deposed,that accused party and deceased

case
■i

22. A
•3..•

cross

were

m front of each other whereas according to PM report FAI wound (injuiy^ 

no 1) IS located on left side chest posterio laterally and its exit (wound 

2) is on light side chest posterio, laterally. Likewise injury no 3 is graze 

wound on

no

posterio aspect of right- shoulder joint. Similarly injury no 5 

FA inlet wound is located on posterio aspect of right shoulder joint and 

its exit is wound no 6, is on the right axillary line. The Doctor (PW-1) 

has also admitted that injury no 5 was caused from back side and its 

direction is from upward to downward.

23. Another aspect of the case which creates serious doufet.in 

the prosecution version is that according to the prosecution case the 

occurrence took place on 28/01/1998 at 15.30 hours and was reported at 

15.45 hours. According to complainant, deceased Muhammad Jalil

way to RliC Dome! which means that 

Muhammad Jalil was dead at the time of report recorded at 15.45 hours ’ . 

whereas PM examination of deceased Muhammad Jalil was conducted at-" 

04.00 PM. According to PM report, probable time between death and ■

/

3!
•vS

V.

postmortem is 5 to 10 minutes. If according to the ,opinion of doctor, 

minimum time of 05 minutes -is considered ’ between death and
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postmortem, the one favorable to the accused, then deceased expired at ^
i

\ 'v
'Oj.55 pm which means that deceased was alive till 03.55 PM and 

present in the hospital whereas complainant had deposed that deceased

was

met to death on the way. Hence, complainant’s testimony is conflict with 

the medical evidence. It clearly suggests that the dead body was shifted 

to the hospital by some unknown persons thereafter complainant and PW 

Sher Jan were procured and arrayed as eyewitnesses. Furthermore, 

according to the complainant and PW Sher Jan, they had remained unhurt 

during the occurrence. According to the site plan, bullet marks 

observed on the wall behind the deceased. However, no bullet mark was 

observed on the wall behind complainant and PW Sher Jan. If the 

accused had made firing at complainant and PW Sher Jan 

allegedly been present there as shown in the site plan, there must have 

been found bullet marks behind them on the wall of house of one Zarwali 

which IS shown in the site plan behind their position. This fact has further 

made presence of complainant and PW Sher Jan 

highly doubtftil.

■

were

who had

on venue of occurrence

\

24. So for as motive is concerned, the prosecution has alleged 

there was dispute over land. The prosecution has also brought

record copies of FIRs. However, the motive would not be sufficient alone 

bring home guilt against the accused, as it is a double-edged weapon arid 

cut either way. Even otherwise, the burden

on the

to\\

can

to prove a charge against -the 

^ accused lies on the prosecution and , accused is not required to prove his 

beyond reasonable doubt, rather the prosecution has
/innocence to prove its

q ATTEST-
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meticulously on all positive hypothesis, which lead only and only to the 

guilt of accused.

case 1
\

;\-\
X25. As regards positive FSL report of crime empties, 

admittedly weapon of offence has not been recovered. Furthermore 

recoveries are corroborative piece, of evidence which are always taken 

into consideration aiongwith direct evidence. Similarly, positive 

seiologist leport qua blood stained articles as well as autopsy report of 

deceased can only piove unnatural death of deceased with firearm on a 

particular place but by whom it never tells the name/names of 

culprit/culprits. Since direct evidence furnished by ocular 

disbelieved, therefore, these corroborative piece of evidence by 

would be sufficient to bring home the guilt of the accused. Reliance is 

P^^ced on Rjaz Ahmad^’s case (2010 SCMR 846). It has been held by 

the Hon’ble Supreme Court of Pakistan in "/m Ahmad^s case (1997

i

account is

no mean

SCMR 1279) and Asadullah’s case (PLD 1971 SC 541). ^that

corroborative evidence is meant to test the veraitity of ocular account. 

Both ocular and corroborative evidence is to be read together and not i ■ 

isolation.. Similarly, it has also been held in the case law titled as 

^^Saifullah Vs the State (1985 SCMR 1730) that when the eyewitnesses 

■are not relied upon, there is nothing vyhich can be corroborated by the 

recoveries.

in

'•A
26. So for as abscoridence, of accused facing trial is 

concerned, it is well entrenched principle of criminal justice 

system that abscondence alone cannot" be a substitute for; real ,-

/
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m-evidence. Wisdom is derived from the case law titled as Farman

Ali and another Vs The State, (PLD 1980, SC 201). In absence'of

any credible evidence to support the prosecution, version, accused 

cannot be convicted merely’ on .the ground of abscondence. 

Reliance is placed on case la\vs titled as Samiullah and others Vs 

The State (2015 P Cr. LJ 416), Mohammad Vs Pesham Khan {1986 

SCMR 823). When the ocular account is disbelieved, accused 

cannot be held guilty of the offence on the sole ground 

abscondence. Accused facing trial after his arrest has remained in 

police custody however, neither anything incriminating 

recovered either from his possession or upon his pointation nor 

has he made any confession before a competent court of law.

From the above, narration of facts, it is abundantly 

clear that neither the complainant nor PW Sher Jan was preseht, on 

the spot at the Jime of alleged occurrence. The ocular testimony 

relied upon by the prosecution is neither confidence^ inspiring nor 

trustworthy. They have remained, unable to establish their presence on the

Dv

was

27.

I

‘'elevant time of occurrence through I'eliable and unimpeached 

physical circumstances.

V 28. So far as the factum of death of the deceased 

Muhammad Jalil is concerned, no doubt that he had met
I

unfortunate death through fire arm injuries but who had.done him

an

y

V
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9rto death is a fact which shrouds in mystery. The offence with which

the accused facing trial is charged, carries capital punishment, therefore

ft..the prosecution is, burdened with heavy duty to prove charge against

accused facing trial through reliable, cogent and confidence inspiring

evidence free from all reasonable doubts.

29. Needless to emphasis,that an accused in criminal case is

entitled to be extended benefit of doubt in his favor as matter of right. In

the present case thei'e are many circumstances which created doubts in

the prosecution case. Even an accused cannot be deprived from the

benefit of doubt merely because there is only one circumstance which

creates doubt in the prosecution story. In the case reported as Tariq

Parvez VS the State 1995 SCMR-1345, the Hon’ble Supreme Court of

Pakistan has held as under:

”The concept of benefit of doubt is deep rooted in our

countiy. For giving him benefit of doubt, it is not necessary

that there should be many circumstances creating doubts. If
r

J
there is- a circumstance which creates reasonable doubt an a

prudent mind about the.guilt of accused, then the accused will

be entitled to the benefit of doubt not a matter of grace and

concession but as matter of righF.

30; The prosecution evidence, was scrutinized with great

caution and care which led this court to hold that the prosecution has 

remained unsuccessflil to discharge its prime duty. In other words the

Gopysst
i^istria & Sessions



%j 4\e
%>

1^^prosecution has remained unable to prove the charge against accused
\

facing trial.

31. The ’ testimony produced by the prosecution is

neither believable nor confidence inspiring. It is as such deficient

to secure conviction. Recording conviction on the basis of given set 

of evidence would imply miscarriage of justice and would not be

judicious in the circumstances.

For the foregoing reasons, while extending benefit of 

doubt in his favour, accused facing trial Naeem Khan is, hereby 

acquitted from the charges leveled against him. He is in custody,

32.

be released forthwith, if not required in any other case. Case

property, if any, be kept intact till arrest of absconding accused. 

File be consigned to the record room after necessary completion 

and compilation. . . . ,

Announced .
31/05/2018

(Amjad Hussain)
Additional Sessions Judge-Ill, Bannu.

C E R T I FI C A T E:-

Certified that this judgment consists of twenty-three (23) 

pages. Each page has been read, checked, corrected and signed by 

me where necessary.

(Amjad Hussain)
Additional Sessions Judge-Ill, Bannu
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To,

The Honourable Secretory, 

Education Department Khyber„ 

Pakhtunkhwa Secretariat, 

Peshawar.US-
■>■

Departmental Appeal For Re-lnstotement

Against Dismissal Order, Verballyliiiipi#;" Communicated To The Appellant

1 Respect Sir,

msi The appellant submits as under

1. That the appellant was appointed as SET senior 

• English teacher BPS ( Science Teacher) at Govt High 

School Angori FR. Kurram Dated 02/10/1989.
WSM-

■r

lii; ^2’*

Ipfl ijf rmm'- 2. That the appellant was transferred to Govt high 

school Habibullah FR. Bannu as SET BPS -16 and is 

still up to dote considered as last posting place of 

duty of the appellantii

Wrnsmi '4: ■
3. That the appellant as competent employ of 

education with M.SC ( Geology) from Peshawar 

University with first division with best record of 

progress.

T'- ■■

4. That appellant has un blemish record, spotless lifewm
i#i!r and performed duty with the entire satisfaction of 

his seniors.

'h-'■
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m; ;:. 5. That unfortunately a dispute of property was 

. created with one teacher of the same school Habib 

Ullah FR. Bannu namely MR. Akram pur who 

instisated his friend,owner of the property on which 

the school is built namely Mr. Atlas Khan who 

restrained precluded me to enter the school with 

ttwaten^ of dying consequence so the appellant was 

unable to attend the duty then soon after the

y.
w

j

■L: f :<

'■.H' 1.

;,

J

Ki St
V.' . •

la,'
Vr

?i - -1 iV - '-i
■l

’v I'i- creation of such situation the appellant submitted 

appeal to agency education officer far redressal of■■

an
; ‘fh #

' ^
his grievances dated 2210911997 to transfer the

other scholar'^ any alternative
.■■..-I ■ : -t '

! appellant to 

orrangemenbbut he sleptover it.■i’(

6. That soon after a few days of the situate^with owner 

of the land of school the appoint dispute of property 

with A4r. Akrampur resulted in blood feud enmity 

who lodg&L FIR of the death of his relative, 

Mohammad Jalil FIR lodgedagainst the appellant and

■ ,-iii

■1’

.<

•t.

"'f 'I:-
I ■ then due to highly approachable and dangerous

absented since 28/01(1998
I:'
:.i'

enemy^the appellant was 

and then surrenderMbefore law. Dated 05/08/2016

fh

V ;
5

and after conducting trial in court of criminal

was acquitted on merit with
■ 'f;

jurisdiction who 

honours doted 31/05/2018.

i"■>

i:' :■i-v fl;
■ h

7. That just after acquittal, the appellant attended the 

duty place came to know that appellant is dismissed 

from service and it was confirmed from Agency .GoharAliKheshgi

■■ h. ' i\ 3

1.- -H-; s.''
education officer verbally.; Adv1 V

-^ryi

Ir: ■ •
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8. That 

oppellant,

CQusG notice served 

proclamation issued against him.

ex-parte proceed by department 

charge stmt No
against the 

enquiry and no showi-
no

^pon the appellant and no•jr'’

•«;
■S# ^ f: ■■ 

.E
9. That no document i 

repeatedly requested.
’S produced to the appellant even

'i: 10. That for the
reason of honourable acquitted and 

service rendered about 10 years with unblemish had 

record and expartee proceeding

hearing is given to the
no chance of 

appellant who was. ,^^^demned unheard.

Siferi

IP’I"-
iip

Therefore^it is 

appeal^the appellant 

service with all back benefits please

dated 22106120-18

requested that

^oy please be

on occeptance of this 

re-instated in

mT .•• ,'

hgiG
s 'Mjyh Court 
shawar;

■■■■

r'-P'l':'
Plji"Noeem Khan S/o Zahir Shah

1*:^ '■» ““ 

1101-4656958-7

ill-

k 'i.

m)::yi
PS

SET Govt high School Habibullah

Pippelicziii-.

iPPv.

US' *
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