“u 26.11.2018 " Counsel for the appellant present.
Y |

1N

The case of appellant, as laid down in the memorandum of zippeal

18 that he was working as Junior Clerk in the Directorate Genefal,

Local Government & ‘Rural Development Department, PeshaWar

since 17.08.1993 when on 15.08.1995 he was transferred to the ofﬁce

of Assistant Director, LG&RDD, North Waziristan Agency. He took
charge at place of his transfer and started performing his dutv On
14.04.1999 an FIR was lodged against him under Section 302/34-

PPC dated 14.04.1999 P.S Takht-e-Nasrati District Karak. As
consequences of the trial the appéllant was acquitted from the charge,

in the’sald case on 21.3.2012. That after acquittal, the appellant

s oharf I ‘.v131fed'~the office of respondents for rejoining his duty however, he
| was handed over the 1mpugned order of removal from Service dated

18.07.2002. departm&tal appeal was preferred against the said

A order which remained un-responded till date.

Learned counsel for the appellant was heard whose emphasis was
to the effect that although the appellant stood aéquitted on 21.3.20 '12,
he ‘remained unable to join his duty due to non-settlement of the
issue, under the stated FIR, according to tribal normé. This fact had

forbidden him from submission of departmental appeal in time.

The record relied upon by the appellant is depictive of the fact
that although the appellant was acquitted as a result of trial in FIR
No. 76 under Section 302/34-PPC on 21.3.2012, he submitted
depaArtmentali appeal on 17.7.2018 i.e. after lapse of more thani 6
years.  This inaction on the part of the appellant was in clear
violation of Rule 17 of Khyber Pakhtunkhwa Government Servaﬁts
(E&D) Rules, 2011. The reason set-forth for delay does not have any

force warranting admission of instant appeal for regular hearing.

Consequently, the appeal in hand is dismissed in limine. File be

consigned to the record room.

Announced:
26.11.2018
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190§

The appeal of Mr. Igbal Hussain presented today by Mr. Noor

Muhammad Kha.ttak Advocate may be entered in the Institution

Register and put up to the Worthy ChairmY for proper order please.. |

This case is entrusted to S. Bench for preliminary hearing to

be put up there on sz.-//f- /ﬁ .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

X

Mr. Igbal Hussain, Ex-Junior Clerk (BPS-11)

PESHAWAR

Khvhcr 1" 'nkh‘ukh“ a2

APPEAL NO. !}7/’2/ /2018

Diavy No.

0O/0 the Assistant Director LG&RD, District North Waziristan.

............................................................... APPELLANT
VERSUS

The Director General, Local Government & Rural
Development Department, Khyber Pakhtunkhwa, Peshawar.
The Assistant Director, Local Government & Rural
Development, North Waziristan Tribal District.

......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 18-07-2002
WHEREBY THE APPELLANT HAS BEEN REMOVED FROM
SERVICE w.e.f. 14.04.1999 AND AGAINST NOT TAKING
ANY ACTION ON THE DEPARTMENTAL APPEAL DATED
17.07.2018 OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS

PRAYER:

2/

%ES gt

That on acceptance of this appeal the impugned order
dated 18.7.2002 whereby the appellant has been
removed from service w.e.f 14.4.1999 may very kindly
be set aside and the appellant may kindly be re-instated
into service with all consequential back benefits. Any
other remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant.

R)SHWETH

ON FACTS:

Flledto-day
1.

That appellant was enlisted as Junior Clerk (BPS-05) now
(BPS-11) in the respondent Department on 17.08.1993 by
respondent no. 2 after fulfilling all the codal formalities
required for appointment to the post and was lastly
transferred/posted in the office of respondent no.3 vide
order dated 15.08.1995. Copies of the orders are attached
AS AMNNEXUIE «r.vernsnernnrnnrassaransanansnurnnesanennnnesnnsnnnn A&B.

That appellant after receiving the transfer/posting order
submitted departure report with respondent no. 2 on
20.08.1995 and took over the charge of his post with
respondent no. 3 on the same day. Copies of the Departure
and arrival report are attached as annexure ............. C&D.

[SY2>-
{0‘: [jo-20[%
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3. That, appellant was performing his duty with full zeal & zest

&€ in the respondent Department. That an FIR No.76 dated
14.04.1999 under section 302/34 was lodged against the

appellant in PS Takhte Nasrati District Kohat in which the

appellant was falsely been implicated into the matter and
accordingly the service of the appellant was suspended by

the respondent vide order dated 11.05.1999 from the date

of lodging of FIR dated 14.04.1999. Copies of FIR & Order

are attached as anNeXUre ..iciveveverermrsessrnesmsararsassurass E&F.

4. That, the appellant faced the trail before the competent

Court by contested the above mentioned FIR and after

conclusion of the trail the appellant was acquitted from the

| ” charges leveled against the appellant vide judgment dated
| 21.03.2012. Copy of judgment is attached as annexure..... G.

5. That after acquittal the appellant visited the concerned
quarter to join his duty as junior clerk but in response the
respondents handed over the impugned order dated
18.7.2002 to the appellant whereby the appellant was
removed from ServViCe, i rararraersarrecnnmrsnmm e ccnnnns H.

6. That feeling aggrieved the appellant filed Departmental
Appeal vide dated 17.07.2018 which is not responded till .
date. Copy of Departmental Appeal is attached as
ANNEXUIE tauuannuunnnnmnnnssannnssscanunssanesmusnsnssssanusrenssnsnunns L

7. That appellant feeling highly aggrieved and having no other _ i
remedy but to file the instant appeal on the following ‘
grounds amongst the others. |

GROUNDS:

A-  That impugned removal order dated 18.07.2002 issued by
the respondents is void in nature against the law, facts and
norms of natural justice hence not tenable and is liable to be
set aside.

B-  That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan i
1973.

C- That the codal formalities required for the major penalty of
removal from service was not fulfilled by the respondents
while issuing the impugned order dated 18.07.2002.

D-  That, the respondents acted in an arbitrary and malafide

manner while issuing the impugned removal order dated
18.07.2002.




R

That the impugned removal order dated 18.7.2002 issued by
the respondent No.2 is void-ab initio in ‘a sense that the

same has been issued with retrospective effect i.e. w.e.f.

. 14.04.1999.

. That, no codal formalities were fulfilled required for the

major penalty of “Removal from Service” has been adopted
by the respondents while issuing the impugned order dated

18.07.2002.

That, no regular or fact finding inquiry is conducted in the |

matter which is pre-requisite as per the judgments of the
Apex Supreme Court of Pakistan in punitive matters.

~ That appellant seeks permission to advance other grounds :
- and proofs at the time of hearing.

It is therefore, most humbly prayed that appeal of the
appellant may be accepted as prayed for, please.

Dated: 14.10.2018

 APPELLANT

IQBAL HUSSAIN

THROUGH: .

NOOR MOHAMMAD KHATTAK

S,
MUHAM AA ADNI

ADVOCATES,
High Court Peshawar




, Gapy forwarded to:=

CEFICE ORDER

/40

DIRECTORATE GENERAL

LOCAL GOVT: AND RURAL DEV+: BEPTT
. N.W.F.P. PBSHAWAR. ‘

Dat:d Peshawar the 17th August 1993.

;a'.

No, DG(RWP)ﬂ(ﬂﬂ)/7§. - On the’ reoommendatlons of Departmental
Selection Commlttee, “the fOllOWlng candidatos are. hereby

appnlnted as Junior Clprks BPS-5 (Rs 103549
- vacant posts in Directorate General LGRDD§ NWFP, P
Aeffect from the date of taking over the charge of t

1. Mr.Haider Ali S/0 Muhammad | L
AVillage Ghund1 O Jamrud Knyber Agency;

2. Mr. Iqbal Hussaln b/O Bani Khan
o Vlll Latr1 ¥ala F.R. Bannu.

‘afdar,

-5; Mr Karar: Muhammad S/0 Wali Muhammad
Vill & P.O. Thana Malakand J’tnvy.‘

4, Mr. RAaz Muhammad 5/7 Abdul Farid C
' Vill:Dangram Teh81l Baluzi Distt Swat C/O -
'D1VlSl’nal Director LuRDD Swat at Saidu Sharlf.

1770) agalnst thj
eshaWar w;t&
heir dutl§sqy

 Their app01ntmnn“s will be bUbJeCt to priductim of thm

fellowing decuments:~

1. Health and Age Certifi~ate,

. 2. Character Certvificate,
54 Academic Quallflcatlon CprtlflCat
4. Domﬂc1le Certlflcate.

These app01ntments have heen made 1
basis which can be terminat-d at any time

either give Ilfteen days notice 1i: advanc

flfteen days pay in lleu of notlce.

Lo

T

e

"¢ly.on tempeérary. R
vithout any notice Qr
reasons but in case if they desire t- leﬂvv the j

nb,

they shall

-t shall deposit

They @re directed to report to the Directorate General,’

immediately for dutyn A

‘Local Govt: znd- Rural Devel~pment Tepartmant

y -JFP, Peshawar

Directer Gen>ral

-

1+ The Accountant General NWFP Peshawar

2. Mr.Haider Ali S/O Muhamxad Safdar,vill:C
3+ Mr.Igbal Hussain R/0 Bani Khan vill; Latr1 Qala F.R. Bahnu.

4, Mr Karam Nuhammad 5/0 Wali Méhd v1ll, & RO Thana Malakand Agenoyu
5. Mr.Riag Muhammad 5/0 Abdul Farir C/0 i

LG & RDD Swat. at Saidu Bharif.
6. BA(RWP)Directorate General.

7+ ("™ ce order’file. -

<

LV

anai

PO

chal Govt; & Rural Dev Deptt NWEP,

samrud Khyber.

- 18] Dlrector

\‘

Trea '!"n‘r-(Admn )
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D’f Cv"(‘"”,?» Ak ‘1":‘?’ A
UL GORERSENT <90 THIAL m(.amﬁm
! gc ‘C’?}i’b K'Y 3".’- ;.é’.,'l:l.n

o A st -

{v.»-rn*ﬁdn "}"’fﬁ'*?; .

Natad veshawsr Lhe 15th sugues 4995

No. IO {ERI28) /73, W, Iqbal Puseain, Junior $lerk,

ofPice of Pivisisoel Tirector, TSR0W, Beam: in heveby
tegnsforrad and posted 25 Junior Oler: iu the OPfice

o2 Ascistest Director, BH5D), W-rgency {ifirmu&h}

axaingt o vagasnt post.

M recupr teseral
local Suvi. nnd foval TeV.
Bopartuent, BITP, Teghuvan

1., The Myisistnal ¥ryecter, LGEDD, Bammis

2 wre fdoxdgbant Mrector, MARID, HE- Au#Ney.
%, 7The Pistrict Aceowniz Sflicar, Fagius ~ .
R. Tpe igency dcesuntz Wflleer, H¥lrarahabe

8. Ep, Igbal Tesadn, dunisr “ieri,
/ - Pvls Plrasiotede, ROBLE, Bemmui. . .

&. Office ordsr file.
Pop ingopmatian and necessmy dctin:

(Mahnanad Ysilra
razighant BY
1 9N, Kiepg mzzbmte

pat

tary of the n“z;?? ie Farnasdad o the Trivabs a&c*ﬁttﬁw

to ¥anisber, USRUD, H % for informstisn,

dgaistent !dxcetcr {hdgat}

Wik, FIER, Poghewny,
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R/Sir,

The Divisional“Diféétor,
Local Govt: and Rural Dev: _
Deptt: Bennu Division Bannu. Yy

Subject:-  DEFARTURE REPORT.

In compliance w1th Tife Director General,

. Local Govt. and Rursl DPev: Dentt. N.W.F.P, Peshawar,;f

Office order No. DG(RWE)2(8)/73, dated 15th August 1995,

I Mr, Igbal Hussain J/Clerk here_by submit my- departure

report to-day on EOth.August 1995, F/Noon.

Your's Obediently,:

(Iqbal Hissain )
(T/C1lerk).

LR I A A I N 2 I I A I SRR A IR I B B N N A BRI

 DIVISIONAL DIRSCTORATE, LG & RDD, BANNU DIVISION- BANN]

No.

1.

2).

.

§/ 7~/ % /DDB, dated Bannu the 20th August 1995. E

Copy forwarded to:-

The Director General, Local Govt: and Rural Dew:
Deptt: N.W.F.P, Peghawar.

Dhe Distt: Accounts, Officer, Bannu.

The Asstt: Director, LG & RDD, N.W.Agenc

Local. Govt and Rural Develooment
Department, Bannu Division 5annu,

Miranshan.

HE AR OOAODEQE T R AR

P




The Asstt: Director, - A
- LG & RDD, H.W.Agenecy - . ' ' :
ﬁlranshah T T

Subjsct:i- ﬁhRIVhL REPORT .

/Biv,

| In_ébmpliance with Director General, Lodal.
' Govt: mnd Rural Dev* Deptt:'ﬁ.w.E.E, Peshawar, Office
order No. BG’RHP)B(”}/7§,AdateﬂfﬂSth August 1995,
xr,Iqbal Eussain here by submit my arrival repart for

" duty as J/Clerk todsy on 20th August PAtwsm. 1995, F/ﬁaan,. e
, A ‘ , B

Yours Cbediently,

’
g4~
(Igoal Husesin )

J/Clerk.

lb.v..‘é”....’0~°t0ﬁ.00.&"0\:0‘&.«"«.0‘&

QEEIVB QF THE A'S?T DIBEOYOR, LG & RDD, N.W. AGENCY MIRANGHAH.

No._ /BDRD, Doted 20/8/1995.

r

Copy forwarded Loi-

41). The Dirvector CGenersl, Local Govt: & Hural Dev: Deptt:
ﬂ}cﬁ‘iFu# TQS‘"IBWBI‘- - ’

AF
N’ .

The ﬂlVlSlOﬁdl u1rectc1, LG & BLD, Bannu Division.
. PBocisibocken . '
%), The Agency Accounts Ufficer, Miransheh.

Assistant Director,
Local Govt: asnd Burel Development.
Department, B.W.,Agency Viranshah.n

L R ER S ! Tt I
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D7 TE THL ARSYSANT o:zmcra‘. LOCAL covrs rue juaAL :
A DEvELOrM e DEPAATNENT N, bia 2 JEHCY, 2
": ~,' ' e
QF_Suls DS :

Mr.Iobal Hu”,§§n Jen~o: Clapk of this
office g 1nv¢1v;d in Crlminal Caze vide rIn

N6.4976/5. /. Kw/,
w.e.fr0m14‘4.i990

?i&0h.302 in heciby suspanded
top’ ggribﬂa °f 3 nonths opF £411 the:

“ecisiin of the Lay Cau*& vhich ever iy esrlier, ._

ﬁduiqtant Director _
LG & nural beveancpttt
A‘l. Vit (.70'“6“/ .11[’!1!)9"10)1.

HOWH Jeta a_x

COPY €LOlw ?

'v The Mimszher 3 enecaly Lamanr e

Pauihcovar.,
2. Pr

‘@ Polieied) Ageﬂﬁg N, W.Aqmn:" Biranshah,
3. Sapaerintendent of Fnh&@e Disteict Karak,

d,,.\qcnc Aciounts erftcaﬁ W W Aganay miranstah;
Y ' 3 W

5a e Accountane - Lﬁaﬁbb n.w.Awancy,mm Etop the pav €13 tio
6. The O:ificial cenaernaa. - o . o
Ta iﬂxe

Yareanal file ot tha official c'

' ." h Assistant Diézgzmr, T
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EE C@URT GF ASGHAR SHAH IRl

@DIMIONAL SES§;0NS JUDGD 1, KA._RAIa / é ‘,
s -;C'AMP COURT, TAKHT E-NASRATI, o 7
DISTRICT KARAK

e CASE FILE NO. 6/7 OF 2012

..'"'29 04 2010'

itution " - o

St 10 LS COREE L e ios 14.022002

jsion’ - 'A"-.f:f;f e e i 21032012

'wh Abdull'\h Jan son - of Zardah Khan, r/o Laprln Kallz, Tehsil Takint-e-

stnct Karak Cveerevererioseeresaenss ....... {Complainont) -
Y E 15 §. IJ_ §_

al Hussain son': of " Nabi Khan, r/ 0. Laprhi <alla, District |

llnl....'......'..j.".‘.;i ...... .......... evrer e eeeireereaee {Aciused Under-Trial)

i - Hussain . 'son of N‘abi Khaﬁ,. r/o L’xprm Kalla, Dv.u:ci

nrm' ..... ........ et enrens STUUPRTPUPPREN {Acquitted Accu ‘c"}

-

CASE F]R NO 76 DATDD 14 04. 1999 u/s 302[34 rPC, PS TA’{HT D-NASRA":"

TS pisTRICT mmm

—

———

> 1Y DGMENT

'u‘ Nawaz, (dccca‘?ed) Harrat Usman wnd Mat Bid Bogum d/o Nnr .
'a‘rvestmi, the wheat crop ‘near their | Iulra whereas the r'mccwet ¢ i
1wa7 was sutmg ncar them'in the' threshmg floor; when-in thc meanwhile tqbal H u:-;am

ccuseu facmg mal) and ‘Abid Hussain (acqultted accused) who were dn‘y armed came’ on :' :

ir b\cvde, crot down and accusod facmg triat lqhal Hussain opcncd urmg at de< cased

.‘~«f

.'1ww fallowed by the- 1cquxttod accused Ab\d Hu«un as a result of which ’\/iu

- ‘»wwz (aece'\ced) g,ot hst 'md died on the cpot and the 1ccu<ad after commission af-the’

ffencc dxd ﬂee oﬂ' the _,pot :ewmg behmd the bicycle. Motive for the offence was stated as
© prevmus blood feud enrmh Thc occurrence was stated {o have had meen witnessed by
1e complamant Hazmt usman and Mst Eid begum. Hence, the FIR in que"hon Was )

reeimbiend -u-v-unci- H«o ey \:nn °

g. ki I i , -q... \5 . L
Q‘\ s/(n *' R ;1«‘* 'ﬂ"!;




J@/

T A the regxstranon of caﬁe and arrest of the accusedt Abid Huss :un

1xtted) challan was put in court, accused Abid Hus-;am wascharge shented to which he "

-led not’ gmlty and chlmed tﬂa\ whereas proceedmgq u/s 512 CrPC wcre initiated
nst the present 1ccused Iqb':l Hussam .After completion of trial again«t accused Abid.
q'nn, he was 1cqmtted wde }udgmcnt dated 30 09 2000 of ‘the lcarned Sessions ]uclge

k- and thelaccused facmg trial. Iqbal Hussam was declared as Proclaimed Ofrendcr. .'

e the arrest of accused facmg trnl supplemcntary ch‘ull’m against him was put in court .
vas summoned and on lus appear;mcc before the court he was supphef with the copaes '

"lovmt documents'w1thm the meaning; of section 265-C Cr.PC, w herealter, charre was

ned. ag'unst the accused Iacmg trial, to’ which the. accu.,cd plmde(! not guilty nnd N

mcd tial; Thereaftel PWs were surnmoncd out of whtch nine wilnesses appeared and .

J1dcd thelr shtomenls ws

used Iqbal H‘“s‘éam on 19 09 2009 in-the- pohce shtnon who had moved BBA petmon

1e cwrd of arrest ExPW 1/1 and there':fter he had submltted complete challan agamct the

used on 03 1‘1 2009 when he was SHO oﬂ’ohce Stahon Takht-e-Naqral

1

Pw 2'15 Dr lslam Im, Semor Medtc‘al Qfficer, C|\nl Hoqpxtal Takht-~

wsrati, who on 14 04 1999 at 10 00 a.m, had conducted the post martera examm'\ho.. on:

2 'dead'Bod f.decewsed Amn‘ Naww aged about 80 years ‘son of C wlibat Khan, r/0

pm KE\Hd an' §i ouodl the’ followmg

's‘.‘ By i.c.rlght cheek

" exitof 3 mch X 3 mch on sternum antenorly

iy
T N .. )
oS B nch X ’/4 mch F.AL on 1eft shoulder posteriorly making exit on
4 Ll eplgastrmm antenorly
4 FAI : 43‘1nc11 x ‘/4 mch on rhcst p05tersorly making oxit 2 'mch x 3-inch on 1};? .
) nch X 1/4 mch F.A on-front of right upper leg making; exit 2 mch X 2 ’/z
R mch on postero medml Stde of right knee joinl :
I\TTEI\NAL | '

Cramum and snmal cmd: ~

Skull an_dbraulw damaged.

s I’W-l Gh'mb Nawaz Kh'm Sl 1o deposed that he had ‘ormfﬂly 1rreqted

clothes ’olood stamed havmg correspondirng, holes, P. N. rlgIdILy

EANEE "\"FAI 1/4 inch X ‘/4 mch on nght sxde of skull making exit of 4 inch X 4 inchon .

i ‘-5."‘1/4 inch X Ve inch-F. AI on medlal s:de of rxpht shoulder poctenorly makmg

[/



%ah'eéds-d th

between m]ury and;death.;.,..':. wnthm 0to 15 mmutes ' - .
SR BRI . A TED
. . . ' . ving Branes.
een death"and-l?.’M examina'tion’....'.‘..Within3 hours. ) p 8 Bra \ 'd
o | SAPY
, , ~

Hxs report is ExPM whereas his endorsement ¢ on injury sheet and inquest report are

11 and-ExPM/z. A

I’W-OB 1s Amlr S1rdar lI-IC (th) who durung those days was poqtcd at

e stahon Takh'c-e-Nasrah He 1 margmal witness to the recove:y memo E~<PW 3/1
wmch thie’ IO i

"fhls presence took 1nto his’ possessmn slurt, shﬂw1r, clnddal bkwod

ed belongmg tolldeceascd and sent. by the doctor through LHC Aqal Zaman No. 116.

ihirt; sh11war and chadchr aro a]ready exhibited as ExP-1 to ExP-3. Similarly, the 1LOin _."

'esencr- al<0 took mto possesswn durmg spotmepectnon blood stained earth, pieces of

p1ece of bone, an eagre popular cycle, chaddar, a pair of spectacle, 4 empties of 7. 62 -

: aql‘FxP-tl to“! xP : 'from the place' of accused through recovery meme ExPW 3/2.

PW 05 1s Cul Molnmmad Khan SHO {(Rtd) who has p1rtm\ly mvestlgmted

Drefent case nd'durmg such mvcshgahon he initiated procaodmgs u/s 204 and 87




N
,/

I’W 06 is /\qal Zaman FC No 116 (Rld) who during those da)c. was poslnd

police <tanon Takht~e-Nasrah He escortecl _the dead body of deceased from pohce‘

tion to le Hospltal at Takhl-e-Nasratl After the P.M examination, the doctor handed

' to’ hlm the garrhents of deceased comlstmg %e.on shirt, shalwar and chaddar, ‘which .

dehvered to the 1O on the spot

waz Khan' fore the pohce as well'as before the doctor at the time of P.M examination.
;'fSirjt_e, comp'lainaht of the case nan"wely Abdullah ]an was dead at the time of

Y . . E ‘ ’ '

{ of the present acclised, so in view of statement of SW-1, his statement recorded in the

d of:acqujtted co-accusea as PW-6 w1s- transferred to the trial of the present accused

.,‘-07 is Shah Khan,.who had udentlhed the' dead body of. deceased Mir

:ler Article 47 of Qannon-e Shahadat Order 1984.The statement of the said ciomphmant -

l“ .

s 1ccorded m the prekus tnal as PW-06, the verbatim of the sam. is reproduced here

The complamant Abdu.llah J-m, who had statcd in his statement that deceased Amur‘ .

waz was hlS patemal uncle. Abid Hussain acqumed accused and Igbal Hussam dccused

ing tnal are brothers inter-se. Th'\t on.the day of occurrence, he alongwith Amir N'\W'\? ;

:eased and Mst Eld Beg'um daughter of Amir Nawaz and Hazrat Uiman were busy'in

vestmg the wheat crop near thelr Hu;ra Deceased- Amir Nawaz was snthng in‘a

.....

"shmg floor near them when in the-mean time’accused Igbal Huszain and Abid Hucswm

ne arme ;

le. lqbal Hussai :

"»--wv

accused vfacmr trial fired firstly at.the deceased with which deceased .

nr Nawa;'was lut . Thereafter, Ab1d Hussain (acquitted accused) also fired at the f' '

c‘lsed w;th Wthh he too was hit.- As a result of firing of the accwnd the deccased died

T\ terd ~‘~»J-»V\\r‘(\i'

_ l.he '$pot-The accused left theu cvcle on the spot and decamped That they then took the' by

G'ISB&-I

dats ’. / pnck up to Takht-e-Nasrati where he lodged the report. } ‘vlonve for

ju
'<1 '\zr'\t Usman

offe;\ce was! rewous blood feud enmlty The cnte pl'm was prep'\ren. at his mst'mce.-. !

and Mt. I'ld Bcgum

‘f‘-&
il ‘r'u

urrence he alongwdh hlS ur\cle Abduliah jan now dead and his malernal aunt Mst. Fid

s .2. !'..'

1th Kalashmkovs on a bicycle and on arrival on the spot, fhey got of“ of the .

rurn were busy in harvestmg wheat crops near their Hu]ra while his grand father Amir - -

used after fmng d‘ecamped from the cpot He pomtcd ouf thc plarce cf occurrence to the

and 10 prep'\red thc site p!an on his po:tahon He charged the accused {or the offence.

\ P I’W-9,is-Rglsta'm Khan SHO (Rtd) who-during those days was posted as

O at poh‘ce 'étaﬁ'oh Takht-e-Nasrati. On 14.04.1999 the complainant Abdullah Jan
Juvht thc dcad bodv of the deceased on a pnck up No. DMC 727 witl", the help of his co-

n( ‘,...

wta

[3



[y

rs and rrréde a feport to:him in the polica- station about the present occurrence. He
own the' report of the complamant in slnpe of FIR ExPA. Fle had read over the
s of mport to the comphmant ‘who signed it As a taken of its correctness. He had
red the' m]ury sheet of the deceased aiready exhibited as ExPM /1 and inquest report
deceased ExPM/Z and sent the dead bodv of deceased to the Civil Iiospital, Tak.ht -e-
tr under the escort of constable Aqal Zaman. He on the same date of occurrence wcnt
H spot md preparcd the site plan ExPB.at the pointation of complainant and cve
sses. He during the spot.inspection, rocovered blood-staincd eartih as ExP-1, pieces of
ExP-2, 8 piece: of bone Ex[’-3 and also recovered and took into his pessession a blcycle

popuhr bearmg No. 318171 G ExP4, a chaddar ExP-5, a pair of spectacle ExP:6 and |

empt\es of 7 62 bore ExP-7, lymg near-places of accused and he sealed the aforcsaid.

les- mto parce] e‘(cept brcyclc and prepared the memo ExPW 2/Z He conducted raid.
he’ house of accused but. neither. the accused nor any incriminating articles were
hble, however, he prepared search memo exhrbrted as ExPW 3/1. He took inlo his

iession blood-stamed clothés of deceased consrsnng upon shirt ExP-1, shalwar of grey

ur P-2, a chacldar ot whrte colour P-3 and produced by Aqal. Zaman constable to him

he- pohce stahonrafter P. M pxamiriation alongwrth P.M p':pers He sent the blood-

ned’ artrcles to chermcal exammer for’ analysns and ‘received FSI report ExPW 9/3. He

| recorded‘ the statements of PWs u/ s161 Cr. PC

"Whereafler the prosecuhon closed the prosecut:on evrdcnce bemg

c 4

)mplcte Thereafter the statemen't of accused u/s 342. Cr.PC was recorded, but the: '« &

‘cused nerther produced evrdence in defence nor wished to be examined on oath U/S ¢

40\(2) Cr. FC S

Yo

k Argumenls heard and record perused

r|- .. .

Irom_.ihc arguments a’nd recu’rd available on file, it revewis that 1s per FlR

'the complzunant Abdullah Jan has mentioned the time of occurrence as 07:30 AM

he're'as thé "'p"or‘t v?é's’ lodge‘d in the police station | Takht-e-nasrati at about Karak at 08.50

M The. dxstzmcc betwcen the place: of 'occurrence and police station has been shown as

)/25 K.M. and could be covercd at the-most in 30 minutes; yet lodging of report-with 2

alay of one hour and twcnty minutes have mcrcased the chances of pre-consultation and

r.ltber'suon .r‘{ nomrmhn[' the ‘accused facing trial. The caid delay during the whole
wesngatron and ewdence has not been suf ficiently explained. Moreover when the sasie
Naced in ]uxta posmon with the post .mortem report EXPM ol the decensed Ameer Nawaz
ind shrement of eye Wltness Hazrat Usman PW8, which post mo;_tem on the dead body of
{cceased was camed out at 10 AM then it would reveal (hat the dactor has found semi
hgcsled food” m hrs stom'\ch where as the PW8 siaicd on page two of his CTOss
axamination that they have not taken any Lhmg with the morning tea and such the stomach

of the deceased was suppose to be empty but the presence of senv dipested food in’ he

P
ESS ORAY

h -
e T m L
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. of occurrence o mentioned by the

[

" The perus11 of contents of FIR ExPA would reveal that the complainant h'm

u-.‘,_

loned therem that the accused d:mng the occurrence have fired with their arms and no

Fncatlon of the arms: used have been gwen but in-evidence as PW6 the complainant

BN

1oned ﬂle sard weapons as kalaslunkoves without any source of information being,

ssed as to how he knew that the weapons used were kaiashmkoves Moreover in the

i

thas been stated that the present accused Iqbal Hussain fired firs followed by the
itted accused Abld Hussmn at the deceased but the eye w1lnes< Hazrat Usman PW8
4 at pagc two of hlS cross exammahon that both the accused fired simultancously with

ause. Moreover the local police dunng the mvestngahon recovered 04 empties of 7.62
"‘\
and taken. the same wde recovery memo ExPW. 3/2 but neither e same were'sent {0

~

‘SL to clctermme as to how many weapons have been used during *he accurrence nor
;ame have bccn shown in the site” plan EXPB as to where from the same have been

vcred The margmal witness of the recovery memo Amcer Sardar PW3 made strange

—t— e s 2y

»sition in hlS cross examination that the r<=c0vercd emphm were p ‘educed to the 1O by

—

fernale frorn her _pocket: but neither the Said- female-was named ncr produced. Wilh
rd to the rec0vered emptles the statement of eye witness Hazrat usman is worth perusz’
' stated: in his cross examination’ at page 2 that total 7/8 shols were fired by the accused ) .

th ‘not; only,lcontradtcts the ‘stance of the local pOltCE pert’nnmg 0 the rorovcroc‘ l’our

TR A )

-hes but als: ‘arises, - quest:on that if the version of the eye wilness is correct then whcre
ey :, ‘u .

other empties have. gone This, quesuon has been answered by the eye wxllless Hazrat _ ..

el "l‘u’a‘)i ”.‘.\.'_, . }

1an atpage 2'of hxs cross exantmatnon that lhey were prescnt at the spol from the time of T

ST

Jrrence ll; the :amval of the local police to the, spot besides the rlace of occurrence is

- A

e e .

""-. i "

ice 't to t.he hu]'r't of comphmant' arty 1nd there wa: no chance of the cmptlcs lwnb

) yely prcscncc of the said wilnesses at the relevant time of occurrence at the spot
étfu] ‘Moreover lhe post mortem report EXPM would also contradict the said
ri ent Wthh provides 05 eniry wounds on the body of the decesed. As for as Llw L
very ‘of bxcyclc from the spot is concerned i in this regard the complainant as ‘PW6 has
»osed that. thedeame belong to thc accused facing trial as the accused have apprmched on -
same to the- hce of occurrenu. ‘and left the same at the spot while decamping from the .

VTR &

)l but the ey' witness Hazrat Usnmn as PW8 has not :lnted a single word with reg-\rd to .

= ~.>, L

: saxd blcycle,m hlS exammatlon in chicf besides no conncchon of the same was proved

th the 1ccused facmg tml

v'['h;aco'mplam'ml t\balull.\h Jan was dead at the time of {hc prescnt trial
*refore hlS s:;teine;nt le(‘orded as PW 6 duung the previous trial was fransferred to the
°sent tnol Th sa1d statement is werth. perusﬂ and when got consronted with the FIR
20 il tcveaﬁl‘ {hlmﬁ'ii&'niz it was stated by the complamant thal al the trme of pecurrenee

LR [R5 2

was busy:i in: harvcstmg the.crop near their hujra and as PW& he further clarified that the




ace where he was busy in’ cuttmg tbe rrops is snuated towards t

pccurrence but_t_he Investlgahon Officer as PW9 in the first page of his cross cxamfn'lnon

1as stated that; there exlst no held between huya

e west of the' plnco oi

and last line of threshing ﬂoor e 3i
\lan E‘(PB 1Iso speaks 50 where in the cnmplannant has been shown

u‘
at-noint 2 betwesn th
lll]la and thleshmg floor hwmg no-fields in between, hence the version of the complamanl

hat he Was

. "/"‘

usy .ntcuttmg the crops at the time of occurrence proves wrong. Besides

uenther thc lools of cuthng the crops nor the cuttued crops were taken in ta- possession by

he local pohce t~o conhrm the presence of the witmesses at the spot and their acl of cutting
'10 crops as alleged by ‘them in the initial rcport Mst Eid begum vthe is the daughter of
eccased Ameer Nawaz was not produccd though she was statcd te be

e occurrence but.was not prociuced. The Said witness if had wimr_-ssed the occurrence and

ras not produced tben it would be deemed that the best evidencr: has been mthhcld and

rovision of Arbcles 129 of the Qanoon-e- Shahdat Order 1984 woul be attracled which

rovides th‘at if the best evidence is withheld then the presumption would be drawn that

ad such ewdence would have been produced it would have gone against the person sc
roducmg. o A ' |

.....

3). -Wxth regarcl to- motive, it has been’ mentioned in the FIR ExPA bv Lhe

i
omplamant Abdullah Jan that e‘mhng of prewous enmxty between the. parheq re"ul.ea 3

3.‘
ato the p1 sent occurrcnce But no'

ther -VIS\. the motwe isa double edge weapon and can m,urod cither of the parties as |f the fJ
Jmplama.nt arty clazrn that due to previous enmlty the present >ccurrence has taken*

l-’-

lace, the* accused party could also clarm that due to the said ennizy thev have bee
alafxciely & wrongly 1rnphcated

I3

Moreover the accused after hlS arrest neither confes: ed nis guult nor

tinj menmmatmg recovered elther from'his immediate possessuon o. al ms pommhon
e,
i

es ) polmtahon 'of the place of occurrence has been made by the i cu-;ed c’unng 'ho

Veeh.gahon The statement of the complamant Abdullah Jan, eye withess’ Ilarrat Um\an ¥

.m/ : .

onlrad:chon w1th each other-and medlcal evndence, siteplan, reco mred empt

anv

AT PO/ AP S )

her c1rcumstant1 I’owdence avanlablc on: the case flle. The manner & mode m whlchjthe"

CUrlence has becn com.rmtted and claimed by the complmnant has nat boen provcd by’

esence. of the wxmess at the spot at the relevant time of accurrence amd the onlv ground
abscandance could not be a hurdie for the acquittat of accused wii- is otherwise entitlea
r-his acqw.ttal on ment No- mdependent witness from the villnge 'wroduced ne: the

!cged eye wntness Mst Eid begum as menuoned in the FIR was prcduced to depose

mnc.t the.accuced facmg tnal Thc co-accused ‘Abid Hussain to whom the same role was
~7

RN Y s

Fnbutecl has been acquzlled on the basis of same evidence hencc, thz case of the prosent

cused f'lcmg tnal 15 ot on different footing from the case of the acquilted co-aceused

the eye witness of -




20). e T T S B Do

So the net shell of the above discussion is th

rove thelr case agamst the accused facmg tri
n the P

at the pwsecuhon has failed te

al beyond any sh'ndov of doubts, thn failure
art of prosecuhon and complmmnt to marsh‘\l their troops in

a right way resutied
n creation of su.ffxcxent dents in the vcrsuon of comphm

nnr/prose\utwn The case af the
yrosecution is rather full of contradlchons doubts and withholding of important evidence,
he beneﬂt of whlch must be extended in hvour of accused. Therefore, the accused facmq

rial lqbal Hussam in the’ llght of above stated facts is hereby acqui* ted of (he charges

welled ag’unst hlm via' FIR i queshon “Accused is on bail, his suraties st

and discharged -
rom:the hablhty of ball bonds Case property be dlsposed offin aceordance with law atiar

he expuy of penod prescnbed for appeal/ rewsuon

s+

H
.

s hile filé of this courf
2 con51gnt>d‘to the record room after its comp!ehon and compilation,

b A"copy of ths order be placed on polnce/;uchcxal file,

T * e, \ ! ' .
nuounced - _,/ ‘
i .'. l.\'. 3, '
03.2012 \EY ¢ /Q;Z/ /
' RS ) (/\SCHAR SHAM KAL)
/ AddlhonaISessuonsJudﬂe +, Karak/
y

. Camp Court Takht-e-Nasrati Dot
R ‘
SN . -

- ,:/i’,. :zgq]szgm 2./ ﬂ z /y\

Ccrnfed th1t this )udgment consist of Eight (08) pages, and each P

>cked corrected and ;igned by me whcrc necessary

v

age has been read, |

03.2012 .

t : . o
(ASGHAR SHA FHILID — . = ;

Additional Sessions Judyge-., Karak/

Camp Court, Takht-c-Nagrati
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'BETTER COPY OF ANNEXURE _//  PAGE: (78)

N

OFFICE OF THE ASSISTANT DIRECTOR

- LOCAL  GOVERNMENT & RURAL DEVELOPMENT
DEPARTMENT NORTH WAZIRISTAN AGENCY MIRAN
SHAH. : ' ‘ ' :

NO. , _/AD/LDD NWA
DATED

zreas,‘ Mr. Igbal Hussain s/o I\/Ir..» Bani Khan Jurlﬂor éﬁlefk, Local
nt & Rural Development Department North Waziristan Agency miran '
-l“y. absented from government duty with effect from 14.0.4.1999 to
’ —

‘lWhGI'QE]S he has bjeen directed through notiée at his home address as
blished in daify lr_wsaf Islamabad dated 01.03.2002 to p.résent himéelf
en (15) days a‘ftér th(e.pubiic21tioh, but he failed»to doso.

1, therefore, 1, Mr. Faiz Muhammad Assistant Dire.cto,r L'oclali
nt & Rural. D_epartmént North Waziristan Agency Miran Shah
. é-uthority hereb\) .or(.jer “Removal from Service” of Mr. igbal Hussain
ini.Khan Junior Clerk LR & RDD North Waziristan Agency Miran Shah

t from 14.04.1999, under‘ the NN\W.F.P Removal from Services {Special

N ———— R ——

finance (As Amended) 2000.

Assistant Directdr,

Local Government & Rural
Deve!bpment Department,
North Waziristan Agency.

33/AD/RDD NWA Miran Shah 18/07/2002

——————e e i,

_ Assistant Director, -
Local Government & Rural
Development Department,
- North Waziristan Agency.
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VAKALATNAMA N o ‘
ﬁ%&///w [lper MW/CMa Q,/V ﬁbwzﬂ
~ WRIT PETITION No. _ /2018 )
o, - , (APPELLANT)
| ‘%/éﬂ/ Wm - (PLAINTIFF)
- - (PETITIONER)
VERSUS

L) Gt Lyt S
AI/\/yé}‘ | /%ﬂ/ /%é(fm

- Do hereby appomt and constitute NOOR MOHAMMAD
'~ KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw' or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any. liability for his default and with the authority to

engage/appoint any other Advocate Counsel on my/our cost.

- I/we authorize the said Advocate to deposit, withdraw and

" receive on my/our behalf all sums'and amounts payable or

deposited on my/our account in the above noted matter.

Dated. __/ /2018 [4 b Hrrearentic

- CLIENT

ACCEPTED
NOOR MOHAMMAD KHATTAK

.J ' &
MUHA% D MAAZ MADNI

ADVOCATES

v | S ,/// -
OFFICE: - . M% -’(gl/"; % ' /(W (720
Room No.1, Upper Floor,. ' j/ﬂj W /
Islamia Club Building, Khyber Bazar, ¢ ﬁfﬂ:ﬁ/
Peshawar City. 4
Phone: 091-2211391 ' ' * ; ' J
Mobile N0.0345-9383141. V
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