26.09.2019 Counsel for the appéllant and Additional Advocate

| . General alongwith Mr. Zakiullah, Senior Auditor and Mr.
Ghausullah, Senior Auditor for responde,nts' present.

Counsel for the appellant requested for withdrawal of the

instant appeal. In this respect his signature also obtained

(']n'the margin of the order sheet. Request accepted and

the appeal in hand is therefore, dismissed as withdyrawn‘.' .

File be consigned to the record room.

Announced:
26.09.2019

Member




22.05.2019 Learned counsel for the appellant present.. Written reply not
submitted. Arshid Ali ADO representative of respondent department
absent. Respondents as well as absent representative be put to notice for

submission of written reply/comments. Adjourn. To come up for -

' written reply/comments on 03.07.2019 before S.B. S

A R . SR Member

R N T T , .
5 4 ,03.072019 .. Learned . counsel for the - appellant  present. Mr.
et e Muhammad Jan learned . Deputy District. Attorney alongwith
g i Mr Arshad ADO for the respondems No lto5s present and
sublnmcd wrlttcn rcply/comments Mr / ak1 Ullah Senior
Audllor on behalf of the respondent No 6 pxcscm and seeks
time to furnish written reply/comments. Last opportunity is
granted. Adjourned. To come up written reply/comments on

29.08.2019 before S.B.

Member

29.08.2019 Counsel for the appellant present. Addl: AG for

respondents present. Written reply on behalf of respondent no.

g AL o S 97

6 not submitted. Requested for adjournment. Last opportunity

granted. To come up for written reply/comments of respondent

no. 6 on 26.09.2019 before S.B.
(AhmMsan)

1 ‘ Y Member

g
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28.01.2019 Counsel for the appellant present and requested for time to deposit
security and process fee. Request is accepted. Learned counsel for the

appellant is directed to deposit the same within three days. Thereafter,

notice be issued to the respondents for written reply/comments for

11.03.2019 before S.B. N

1 . (MUHAMMAD AMIN KHAN KUNDI)
- ' MEMBER
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gy on behalf of respondents still awaited. Mr. Hayat Assistant
Director representative of respondents absent MgI85¢pe
summoned with direction to furnish written reply/comments.

oy Adjourn. To come up for written reply/comments on

‘v 15.04.2019 before S.B

. 15.04.2019 Learned counsel for the appellant present. Written
reply not submitted. Arshid Ali ADO representative of the
absent. He be summoned with the direction to furnish written
reply/comments. Adjourn. To come up for written

reply/comments 22.05.2019 before S.B.

) K) / e
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04.12.2018

Counsel for the appellant present.

Contends that the appellant was denied pensionan&
benefits by the respondents on account of contents in th;e
regularization instrument dated 30.07.2008 wherein it was},
inter-alia, noted that the persons regularized were entitled for
C.PFund instead of pension/gratuity and  G.P.Fund.

However, &at similarly placed civil servants were allowed

g’}elief by the Hon’ble Peshawar High Court in Writ Petitioh '
.“No. 1188-P/2014. |

Pet'itiAdhww.ags ‘pl'aélilced through which the Honourable High
Court has adjudicated upon the question of counting of
service of employees, rendered against fixed pay, for the
purpose of pension benefits after they were regularized
during the course of employment. Reference therein wais
made, inter-alia,to West Pakistan Civil Services Pensions

Rules, 1963.

On the other hand, the regularization instrument
dated 30.07.2008 speaks that the persons regularized there-
under were entitled for C.P.Fund instead of pension/gratuity
and G.P.Fund unless otherwise provided in the relevant,
rules/regulation. Regarding the delay in filing departmental
appeal, it was contended that receipt of pension was a
recurring right of the appellant, therefore, the lapse of time

may be ignored.

In the facts and circumstances of the case the
instant appeal merits admission for regular hearing. Admit.
The appellant is directed to deposit security and process f‘csﬁ
within 10 days. Notices be issued to the respondents fbr

28.01.2019 for reply/comments before S.B.

Chairman

The copy of judgment passedin the said Writ,
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'FORM OF ORDER SHEET

_ Court of,

Case No. ‘ 1387/2018

S.No. | Date of order Order or other proceedings with signature of j'udge
proceedings S : ’

1 ' 2 . 3

12/11/2018 - The. appeal of Mr. Akhtar Gui presented today by Mr.
Jehanzeb Shinwari Advocate may be entered in the Instltutlon

Register and put up to the Worthy Chalrmaifor proper order please.

REGISTRAR ry! vl 3
l 7,.// ,Qy/g'/ Thls case is entrusted to S. Bench for prelumlnary hearlng to

| be put up there on "' ’7’ /g
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'BEFORE THE SERVICE TRIBUNAL, KPK, PESHAWAR

Service 'Appeal No. ljﬂ‘ ‘ 'of‘20148”

Akhtar Gul ......................, P Appellant
| VERSUS - ' S
~ Gov: and others.................... '....-.....:....................;Respondénfs
o : INDEX
S..No o De_s_c:‘iption of Documents = = | Annex Péges ‘-
1'. Grounds ofseryigé appeal .- ' . /_5- -
2. | Addressees pf'Pax_'ties_," , ‘ . é
3. | Copy of office order . - A i 7 '
4. |copy qf Circular S | B | 8 b
5. | Copy of Service Book | I . C o, ~2) '
6. | Copy of retirement letter ~ . D | 29
7. | Copy of department appeal | E P 2‘ 7]
8. '| Wakalat Nama | '
Through _
Date] V7 _///2018l . i?&f&??ﬁi'i&‘i?“

“Cell: 0333-8866902




- BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUN KHWA PESHAWAR

-Kluybcr quhtukhwa
C '*u.: vice Tribrunal

Service Appeal No.\, ’22 _7:72'018‘ - By -\eo lé%

: : ‘ , . Dated,(gs.._//p%&
Akhtar Gul S/O Zarawar Khan

Chowkldar at GPS, Qadeem Kalay, Peshawar... v Appellant
_ VERSUS .

1. ~Govemment of Khyber Pakhtunkhwa through Chief Secretary, .-

| Peshawar _'

2. Secretary to Education Governmer_lt of KP, -Civil SeCretax'iat
Peshawar. . | o | | .

3.  Director, Elementary & Secondary Educatlon KPK .
- Peshawar _ |

4. . Sub Division Educatlon Ofﬁcer (Male), Peshawar GT Road

B .Peshawar " '
5.  District Education Ofﬁcer (Male) Prlmary, Peshawar GT Road :
‘ Peshawar

6. DlStI‘lCt Accounts Ofﬁcer Peshawar Ceeeerenaans Resp_'_on.dentsv'

 APPEAL U/S 4 OF THE KHYBER
F\!edﬁ:o-dﬁ’y '

4
Regsran’

yy/ I} , Iy . A_CT, 1974 AGAINST THE NON—ISSUANCE_ '

. PAKHTUNKHWA SERVICE TRIBUNAL

OF PENSION / NON PAYMENT OF
PENSIONARY BENEFITS AND GRATUITY
/ COMMUTATION TO THE APPELLANT,
BEING CIVIL SERVENTS, RETIRED ON

- THE AGE OF SﬁPERANNUATION ON




‘E |

30/06/2013 VIDE OFFICE ORDER UNDER

" ENDST NO. 16977-80/Rtd. File No.
. 95/C-IV-Akhtar  Gul DATED

' 11/05/2016 AGAINST WHICH THE
APPELLANT ‘ PREFERRED
DEPARTMENTAL APPEAL BUT THE
SAME HAS NOT BEEN RESPONDED
WITHIN THE STATUTORY PERIOD OF 90 |
DAYS, HENCE THIS SERVICE APPEAL. |

RESPECTED SIR:

1.

That the appellant was appointed as as- Chokidai‘ on
17/12/1999 on fixed pay in the office of education

- Department vide office order issued under Endst: No.

6184-‘90/Aj5p0ih£meht of Class-IV/dated Peshawar

the 17/12/1999. (Copy of office order is annexed as.

annexure A).

That in pursuance of Finance'Deptt: Circular letter No. BOI/1-

- 22/2007-08/FD dated 29/08/2008, all the CIass-I'V, employees

who were at fixed pay, were regularized and converted to Civil .
Servant w.e.f 01/07/2008 and it is further 'cllariﬁe’d in péra No 2
of the Tbid letter that the pay of the employee will be fixed
from the date of appointment, but the employee will not be
entitled to the arrears. (copy of Circular is annexed as anne_xure

B)




That whole semce career of the appellant/ appllcant |
.1s spotless and to thlS effect the ACRs bear: the

testimony. (Copy of Semce Book 1s annexed as'
‘annexure C) -

That the applicant/appellant has been retired from .se'rvsice w e. f " _
23/06/2013 vide office order under Endst No. 16977- :
‘80/Rtd. File No. 95/C- IV-Akhtar Gul dated .

11/05/2016 (Copy of retirement - letter * is annexed as

annexure D)

- That despite several verbal aé well as written i'equest the -
department / authority had not issued pension to the apphcant / |
- appellant and the appellant / applicant, is feeling aggrleved
filed the Departrnental Appeal for - issuance of. pension / -
payment of pens1onary benefits / gratuity to the appellant w1th_
all back benefits, but the said appeal has not been responded '

within the statuary period of 90 days, hence, this service

appeal. (Copy of departmen_t appeal is annexed as annexure E)

That the appellant feeling aggrieved- and having no other' .

adequate remedy, invokes the appellate Jurlsdlc’uon of th1s

Hon’ble Service Tribunal for the redressal of the gnevance of

the appellant, on the followmg grounds, 1nter alia:

GROUNDS: .

A.

That pension is the lawful, fundamental and constitutional
rlghts of the appellant and its non-issuance is in utter violation

~of the law, rules, regulat1on meait for civil servants,

" That pension to the civil servant'is a right and not eharity.




C. That the appellant has.not been treated according to 1aw, rules
and regulations meant for the of pension and thus the act of -

department is based on mala-fide intention.

D. That Articles-4 & 8 of the consﬁtution make it clear that
- deviation from law has not to be countenanced: this is an
‘assurance to-the people of Pakistan that people in authority
shall treat them in accordance with law and each one is bound

by these stipulations of the constitution.

~E. . That the non- 1ssuance of pension / payment of pensmnary_
beneﬁts and gratuity / commutation ‘to the appellant is harsh .

and the appellant has been penalized for no fault on his part. R

F. ‘That any other additional grounds will be raised at the time of

final hearing of this appeal.

It is therefore, humhly. requested that on acceptance of
this Service appeal, the pension / non—paymeht of pensionary :
benefits and gratuity / commutatlon to the appellant may
kindly be granted / issued with all back benefits. Any other
relief, which has not been asked for specifically and the

appellant is entitled to, may also be granted to the appellant.

Thrduéh

Z,?war <

: Amir Nawaz Shinwari
Date: ]_?_// _ﬂ/2018 : Advocates, Peshawar.
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‘Ido hereby solemnly afﬁrm and declare on oath that the contents -

of the accompanymg Service Appeal are true and correct to the best of .

Hon’ble Tr1buna1







BEFORE THE SERVICE TRIBUNAL, KPK, PESHAWAR

Service Appeal No. of 2018
Akhtar Gul................oo e, Appellant
\% E R S U S
Goviand others.........cocoviviiiiiiiviiiii e, Respondents
| ADDRESSES OF PARTIES
APPELLANT: |

Akhtar Gul S/O Zarawar Khan " . -
Chowkidar at ~GPS, Qadeem Kalay,  Peshawar

RESPONDENTS: |
1 Government of Khyber Pakhtunkhwa through Chief Secretary,'

| Peshawar

2. Secretary to Education Government of KP, Civil Secretariat

Peshawar. |
3.  Director, Elementary & Secondary Educatlon KPK.
| Peshawar
4. Sub D1v1510n Education Ofﬁcer (Male), Peshawar GT Road,

Peshawar

5. District Education Officer (Male) Primary, Peshawar, GT Road,
Peshawar

6.  District Accounts Officer, Peshawar

Through

mad Anwar

Advocates, Peshawar

. | Ja? zeb Shinwari o
// . A'mi& awaz Shinwari
Date%/_v/_/2018 - -
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NWFP, peshawar.

The Accouﬁtant General,

FINANCE DEPAKI MEN

_ No.BOl/FDIl-ZZIZOOB-OW
Dated Peshawar, the 30/7/2008

. Subjecti- BUDGET SPEECH 2097-08;(;1;NVER510N OF FIXED pAY CLASS-IV S
- INTO REGULAR BPS-1 Cp FUND SCHEME: -° g ‘ )
. Dear Sir, - : : - i o o
. 1 am directed 10 refer 10 your letter No.\'%i.24(85)i‘riohistan/\lo\-ll[SS1- o
dated 18/6/2008 on the subject noted above and to dlarify that all the Class-1V Fixed 7 Z' :
-pay Employees have been regu\ar‘l;gq in BPS-1 giving thgni the status of Civil »
- gepvant, With effect from_ 1% July,: 2008 (but not from the date -of thew o
Aappointmerits)-as- per provision o Sechon 19 of the Civil Servant Act, 1973 (read
with Civil Servants(Amendment) Act, 20@5‘,. Under the Act ibid, these employecs
" are entitled for Contributory provident Fund (€.P. Fund) instead of pension/Gratuily
and G.P. Fund. Since length of service of the employeizs was at variance, therefore,
‘in arder O meet the demand of natural justice, fixaticn of.pay has been aliowed to
* them with effect from the dates of appo'\ntment brinGing their salaries at par with -
the respective jength of service. However, they sheh not be entitled for arrears of o
- pay.and allowances as larified in-the instructions. go, itis confirmed that they are ‘
~ sentitled for. CP. Fund ins cad -of: Pef: '@LWUntéss-othemise |
:provided in the relevant Rules/Regulations. .- e Lo
. v v n t . '. . ..~ﬁ‘.' ' E . L ~-“ .
R T AT oA
ida Muhammad)
! Budget Officer-!
R © EndstNo. g Date eve O/ /0
o copy is forwarded W/ , Finance, Deps circular letter No.BOL/ 1-22/2007-
08/ED dated 29/1/2008, fdr‘.'nnfprma_t}_og.&,ri’e'Cessary action toi= ! L
¢ Al Administrative Secretaries 1o Government of NWFP
. 2)  Secretaly to‘,G’(')ver.nor,‘NWFP,.';_E"eshaw_ar - R
3) Principa\,fSetretaryAto‘Ch‘xef.M‘fp‘gﬁtg"r,NWFP,Peshawar
4 4y Al District Coordination Offjters in NWFP ;
‘ 5y Al Heads of Attached Depifftments in WFP
6) . - The Registrar,,;Pesha\:&ar ‘HiéhtCourt,'PeSﬁawar NI
-7 The Registré‘rj,.NW'FPZSefvi"dfe Tribunal, peshawar OFF| C e
! Cgy The secretery provincial racembly; NWFP, Dpeshawar OFFICE OF THE EDO (FAP) SWARY. . -
) g) The Secretary, Board of Rgvenue, NWEP, Fashawar ”, 9‘““- 2350 L A
. -10) Al District Accoutits Officérs in NWFP. Sl Daled;__Z——fhon @ | ;
o _11) - Al Bquet[Section Officergin Finance quartment,' pPeshawar TN
' b UDGET OFFICER-! :
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- ~OI“I IC L OF IHE DISTRICT I*DUCA I} ION OFTICER (MALF) PESHAWAR

o .RTTIREMENT NOTIFICATION -

. : Under the p1ov151on of rules- 20 of Govt: " of Khyber' ;
‘Pakhtunkhwa Peshawar civil servant revised leave rules 1981, sanctlon is hereby accorded" e
10 the grant of Encashment in lieu of LPR equal to 240 days on full pay in respect: of Mr v “
" Akhtar Gul (‘howkldar GPS Qadeem Kalay Peshawar as adrmss:ble to -him unde1 the o
71ulcs : : -

' AHe‘ is al]ow.ecI' {0 retire from_"Govt serv'ioe_\yith éffeci from 30-0672013(AIN)-.' -

. Note:

1. Necessary entry to this effcet should be made in hlS serv1ce book and leave L
e account Wthh are returned her ownh ' ‘ o
. ‘ 2 His Date of bn’th is 1953

(MALE)PESHAWAR

| /q,vv . o
"~ Endst No. [é/ - | /Rtd File No.95/ /C- IV-Akhtar GuI Daied ;'f /o7 pote.
Copy of the above is forwarded to the - |

"Accountant General Khyber Pakhtunkhwa Peshawar
'SDEO(M) Peshawar : :

Official concerned. - . . ‘ L L T
PFile. B RSP

FNERSY r"

|
|
R e T DI DI_STRICTEDUCATIONOFFICFR o

. DY: DISTRIC”I EDUCATION OFFICER
- - (MALE) PESHAWAR ﬂ/
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~-" ; .’ . | ' .
- Advaﬁced Copy/Throu h Proper Channe . O A

Worthy Chief Secretary ‘
Education Department, KPK, Peshawar

-~ To, .

' Subject: Departmental appeal ' against the non-’
issuance of pensibn/pensionary benefits to
~ the appellant being Civil Servant retired on

- superannuation on 30/06/2013.

—

o

RESPECTED SIR:

o 1. That the appellant/applicant was appointed as
Chokidar on 17/12/1999 on fixed pay in fhe office of
education Department vide office order issued under
Endst: No. 6184-90/Appointment of Class-IV/dated,
Peshawar the 17/12/1996. (Copy of appointmént‘ '

order is annexed as annexure A)

2 That in pursuance of Finance Deptt: Circular letter

~ No. BO-I/1-22/80-2008/FD datéd 29/01/2008, all

the Class-1V, employees who were at ﬁxed pay, were

regularized and 'c<!)‘nverted to Civil Servant w.e.f

v01/o"7/2008.f (copy of Circular is annexed as
gnneiure B) ‘

3. That whole service career of the appellant/applicant
is spotless and to\ this effect the ACRs bear the

testimony. (Copy of Service Book is annexed as

annexure C)




That the appllcant/ app_ellant has been retired from

service w.e.f 30/06/2013 under Endst No. 16977-

'80/Rtd. File No. 95/C-IV-Akhtar Gul Dated
' 11/05/2016. (Copy of retirement letter is annexed as

annexure D)

‘That despite -several verbal as well as written

llrequests, the department/ authorlty is not 1ssu1ng _

pension to 'A_the apphcant/ appellant and the

- ﬂappellant/apphcant feeling aggrleved 1nvokes the

Appellate Departmental _Jur1sd1ct1on for issuance of
pensmn/pensmnary ~ benefits to the
apphcant/ appellant with " all back beneﬁts on the'

followmg ground_s, inter alla.

GROUNDS

N

That penswn is.. the . -lawful, | fundamental and
constitutional r1ghts of the applicant/appellant and
its non-issuance is utter Aviolation the law, rules,

regulation meant for civil servants.

- That pension to the civil servant is a right and not

charity.

That the act of non-issuance of pensmn to the

apphcant/ appellant is within the four-corner

: mlsconduct on the part of the authonty

: That the appellant has not been treated according to

law, rules and regulations meant for the of pension




and thus the act of 'department is based on mala-fide

‘intention.

That it is the constitutional duty of each and every

authority in Pakistan to exercise its power 'fairly,

justly and transparently, which has not been done in

~ the case of applicant/appellant a_nd .. the

applicant/appellant has not been treated in

- accordance with law, rules and regulations.

That Article-4 of the constitution commands that all
the citizens without any discrimination shall be dealt
with in accordance with law, so enforcement of the
law leaves no room for creatlng any dlstmctlon

between the c1tlzens

That Articles-4 & 8 of the constitution m-ake it clear

that deviation from law has not to be countenanced:

“this is an assurance to the people of Pakistan that

-

people in authority shall treat them in accordance
with law and each one is bound by these stipulations
‘of the constitution.

. - That any other additional grounds will be raised at the time of

personal hearing of this appeal.

It is therefore, humbly. requested that on acceptance of appeal

~ the pension/pensionary benefits to the applicant/appellant may
. kindly be issued with all back benefits.

vl 0, 0 S Appellant/applicant
‘Dated [V /0 2018 : Akhtar Gul
: Chowkidar at GPS Qadeem
Kalay, Peshawar
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. ;BESORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

- ."_,/_ﬁ’" .
N

v
N
b

SERVICE APPEAL NO.1387/2018

Akhtar Gul VIS - Govt:

REPLY ON BEHALF OF RESPONDENTS.

Respectively Sheweth:

The Respondents submits bellow:

PRELIMINARY OBJECTIONS:

. That the Appellant has no cause of action /locus standi.

That the Appellant has concealed material facts from this Hon,ble Tribunal.

. That the Appellant has been estopped by his own conduct to file the instant

appeal before this Hon’ble Tribunal.
That the instant Appeal is badly time barred.

. That the instant Appeal is not maintainable in its present form.
. That the instant Appeal is bad for mls-Jomder and non-joinder for the necessary

parties. :

That the Appellant has not come with clean hands to this Hon’ble Tribunal.
That the instant Appeal is barred by law. :

That the Appellant does not fall within the ambit of aggrieved person.

ON FACTS.

O\(Il..b.b)

. That in reply to Para No.1, it is submltted that the Appellant was appomted on

fixed pay and he is not entitled for regular pension.
That Para No.2 is incorrect, misleading and against the fact. After regularization

order the length of service of the Appellant is lass then 25 years as required
under the pension rules.

That Para No.3 pertains to record.

That Para No.4 also pertains to record.

That Para No.5 has already discussed in the above Para.

That Para No.6 is incorrect, misleading and against the facts the Appellant has
got no cause of action to file the instant appeal.

GROUNDS

. That Ground-A i is incorrect and agamst the facts the respondent acted according
to law, rules and policy.

. That Ground-B is also incorrect. The detail reply has been given in the above
Para.

. That Ground —C is incorrect, misleading and against the facts. The Respondent
are bounds to act according to law, rules and policy.




oD ﬂwtat in reply to Ground-D, it is submltted that the satd law is not apphcable on . ,
" »‘ “the Appellant case. - S
o . That Ground-E is also incorrect, mlsleadmg and agalnst the facts the ..~
~ Respondents treat the Appellant uhder the law. |
F. That the respondents have also seeks the perm1s31on of this Hon’ble Trlbunal

for further / additional grounds' at the tlme argument.

It is therefore, very humbly prayed that on acceptance of this reply, the
instant appeal may very kindly be dlsm1ssed with cost.

3

District Education .Offic_er
(Male) Peshawar

. . . ) Secretarf',
(E &SE) KPK Peshawar : S : (E &SE) KPK

/& X

Clilief Secretery,
(E &SE) KPK Peshawar




