fBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

i PESHAWAR.

Service Appeal No. 1467/2018

Date of Institution ...  07.12.2018
Date of Decision ...  15.03.2021
Umar Shairf, Ex Head Constable No. 1631 i/c FRP, Khyber Pakhtunkhwa
(Appellant) g
. VERSUS " ‘
The Provmmal Police Ofﬁcer Khyber Pakhtunkhwa, Peshawar and two others.
: (Respondents)
e
Present:
i
- MR.ZARTAJ ANWAR, ---  For Appellant.
Advocate : :
| |
MR. KABIRULLAH KHATTAK, .
Additional Aldvocate General ---  For respondents.
| |
MIAN MUHAMMAD ---  MEMBER(Executive)

MR. HAMID FAROOQ DURRANI, ---  CHAIRMAN
A | :
*® ‘ .
JUDGEMENT.

MIAN MUHAMMAD, MEMBER(E):- The appellant has impugned office
|
|
order dated 18.04.2017 whereby he was awarded major penalty of dismissal from
|
service and his departmental appeal rejected on 10.11.2017. His mercy petition was
| .

also turned down on 20.11.2018. The same have been challenged under Section-4 of

the Khyber Pakhtunkhwa Service Tribunal Act, 1974.

|
|
FACTS.
! : |
02.  Brief facts of the case are that the appellant while serving in Police

Departmenti

CNSA Polifce Station Anti Narcotics Force, Kohat as a result of which he was

was implicated in FIR No. 8 dated 20.03.2017 underk Section-9(c¢) of




?arrested on the same day. The respondent-department initiated disciplinary

proceedings and issued him charge sheet/statement of allegations. S_lesequently, he .

was dismissed from service vide impugned order dated 18.04.2017. The appellant

filed departmental appeal on 16.06.2017 which was rejected on 10.11.2017. The

| appellant submitted mercy petition on 04.10.2018 which was also rejected on
| 20.11.2018, hence, the instant service appeal filed in Service Tribunal on

07.12.2018.
| | 03.  We have heard arguments of the learned counselé for the parﬁes. and
| thoroughly gone through the available case ﬁlé and related additional documents

including case laws produced during course of the respective arguments.

ARGUMENTS.

04. Learned counsel for the appellant argued that the appellant was falsely -

implicated in FIR No.8 dated 20.03.2017 and arrested on the same day. The enquiry
proceedings Iwere conducted on his back as he was behind the Bar. He was neither
associated with:the enquiry proceedings nor a fair chance of defense provided to
him. He has been condemned unheard and not treated in accordance witﬁ law. His
legal rights secured and guaranteed under Article-4 and 10-A of the Constitution

have been negated. Neither proper procedure was followed nor proper enquiry

conducted dgainst him before awarding him the major penalty. Morcover, neither

statement of witnesses were recorded in presence of the appellant nor the appellant

was allowed the opportunity of cross examination. Thus, the entire proceedings are

defective in the eyes of law and the orders so passed are liable to be set aside. The
absence from duty was not deliberate on part of the appellant but compelled by

circumstances. He placed reliance on 1995 SCMR 776. He therefore, submitted that




Y
(V]

the perlod of absence is requlre& to be treated under FR-54. It was contended that.
the case of present appellant is 51m11arly placed as decided and relief granted to one
Abid Zaman by Service Tribunal vide judgement da_ted 13.09.2019 in service appeal
No. 1395/20317 titled Abid Zaman S/O Mir Madad Shah-vs-PPO Khyber
Pakhtunkhwa' and others. When learned counsel for the appellant was confroﬁtéd
with the queétion when the appellant was granted bail by the competent court of
faw? He replied that the appellant was granted bail on 26.05.2017 and he was
acquitted of fhe charges by the court of judge Special Court (CNS) Pesha'w'ar on
25. 09 2018. When confronted with yet another quarry that is there any provision for

" second departmental appeal under Pollce Rules 1975? He could only reply that -

second departmental appeal was preferred on 04.10.2018 after the appellant got

 released on bail on 26.05.2017 so as to get relief against the impugned order. -

05. Conversely, learned Additional Advocate General argued that iiﬁpﬁgnéd
order was passed on 18.04.2017 against which the appellant submitted departmé;ntal
appeal on 15.06.2017. He contended that the service appeal is hit-by limitation |
because he was required to havé approached the Service Tribunai within thirty days
after his departmental appeal was rejected on 10.11 .2017.lThe depaftmental appeal
was barfed by time and subsequent service appeal is also time barred, defective and
not maintaiﬁable. Morerver, neither application for condonation of delay has been .
s'u‘bmitted nor plausible reason(s) submitted to justify the delay. The question of
limitation is'f[o be taken seriously and not treated in an ordinary manner. Merits of
the cﬁse cannot be discussed without taking into consideration the limitation period
involved in the case. In support of his arguments he referred to 2010 SCMR 1982,

2011 SCMR 676, 2012 SCMR 195, 2013 SCMR 911, 2015 SCMR 165, Service

Appeal No. 325/2011 titled Akhtar Wahid —vs- Inspector General of Police, Khyber




|
b

Pakhtunkhwa Peshawar and tw; others decided oﬁ 23.10.2017, service appeal No. -
1.61/2016 titted Hameedullah, Ex-constable-vs-CCPO, Peshawar | decided on
24.10.2017 and Civil Petition No. 1706 of 2018 titled Fakhar Zaman-vs- Govt:- of
Khyber Pakhtunkhwa decided on 16.01.2020. He submitted that the appellant filed
i second appeal on 04.10.2018 and not a review petition which is unprecedented and
not tenable under the Khyber Pakhtunkhwa Police Rules 1975. He further contended
that departmental and criminal proceedings are conducted ihdependently and

separately and have no bearing on the outcome of each other. It therefore does not

“his penalty imposed as a result of departmental proceedings would not sustain and
would be waived off. In this respect he relied on 2006 SCMR 554, 2007 SCMR 562

and 2013 PLC (C.S) 1071.

| _ mean that on acquittal in criminal case the appellant is absolved of the charges and -

CONCLUSION.
06. It is evident from record that the appellant had been arrested red handed on |
the spot by Anti Narcotics Force on 20.03.2017. Disciplinary proceedings were
initiated against the appellant under the Khyber Pakhtunkhwa Police Rules 1975. He
was issued proper charge sheet/statement of allegations as well as final show cause
notice. The enquiry officer provided him ample opportunity of defense in jail during
the inquiry proceedings. There are evidence of his signature to have been obtained
as token on photo copy of the charge sheet to which he has replied accordingly.
“Similarly, final show cause also stands received to the appellant to which he did not
however, reply. Sufficient opportunity of self defense and croés-examination was

provided to the appellant within the jail premises where-after the impugned order

| dated 18.04.2017 was issued by the competent authority. The contention that second

departmental appeal was preferred on 04.10.2018 after release of appellant on bail




én 26.05.2017 is misconceived and miscalculated because he had already availed
the chance of first departmental appeal on 16.06.2017 when he was-on bail aﬁd no
longer in jail tlo make it pretext to gain time for cover up the limi_tation period. Even
the first departmental | appeal dated 16.06.2017 against impugned order dated '
18.04.2017 was time barred by two months which rendered it ineffective in the eyes
of law. Learned counsel for the appellant could not establish and justify the delay as
well as nature of the second departmental appeal despite having sufﬁéient time
given to provlev his case with cre&ilﬁle documentary evidence. Moreover, no parallel
can be dréwn between the instant appeal with that of his co—accuséd Abid Zaman on
the basis of limitation who had approached to the Tribunal well within statutory

period and got the relief for de-novo enquiry. ; .

07. As a sequel to the above, the instant service appeal being hit by limitation
under Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 and. no -
application for condonation §vith plausible reason(s) to justify delay has been
submitted the same is therefore, dismissed. Parties shall, héwever, bear their

respective costs. File be consigned to the record room.

ANNOUNCED
15.03.2021

: (MIAN MUHAMMAD)

%ﬂ MEMBER(E)

(HAMID FAROQQ DURRANI)
CHAIRMAN |




1‘ Service Appeal No. 1467/2018

S.No .| Date of Order or other proceedings with signature of Judge or Magistrate and
order/ that of parties where.necessary. ‘ - '
proceedings '

1 2 3

15.03.2021 | Present.

Mr. Zartaj Anwar, o For appellant
Advocate .

Mr. Kabirullah Khattak, | |
Additional Advocate General F(i)r resp’ondents
o -
Vide our detailed judgment of today consisting of ﬁve‘ pages
placed on file, the instant service appeal being ihit by limitation under
Section-4 of the Khyber Pakhtunkhwa Service '@I‘ribunal Aét, 1974 and
no application for condonation with plausibl|é reason(s) to justify
| delay has been submitted the same is therlefore, dismissed. The
parties shall, however, bear their respective cci)sts. File be consigned

to the record room.

ANNOUNCED
15.03.2021 | .

(Mian Muhamfnad)
Member(E)




282 2020

Due to summer vacation, casé is adjourned to

/5=3 2021 for the same as before.

aslCl -




30.03.2020

08.06.2020

Due to public holiday on account of COVID-19, the case
is adjourned to 08.06.2020 for the same as before.

-y

Clerk to counsel for the appellant present. Addl:
AG for respondents present. Due to general strike of the
Khyber Pakhtunkhwa Bar Council, the case is
adjourned. To come up for arguments on 17.08.2020

before D.B

. Y/

MEMBER MEMBER

17.08.2020 Due to summer vacations, the case is adjourned to

27.10.2020

27.10.2020 before D.B.

Reader

Proper D.B is on Tour, therefore, the case is
adjourned for the same on 28.12.2020 before D.B.

‘¢



. ,,.-'
09.12.2019 . Clerk to counsel for the appellant present. Addl: AG
for respondents present. Clerk to counsel for the appellant
seeks adjournment due to general strike of the Bar.

Adjourned. To come up for arguments on 13.01.2020 before

D.B.

°7/ pwh

Member Member

13.01.2020 Due to general strike of the bar on the call of
Khyber Pakhtunkhwa Bar Council, the case is
adjourned. To come up for further
proceedings/arguments on 03.03.2020 before D.B.

-

M /IVI/eLmbé//

Member

- 03.03.2020 Appellant in person present. Addl: AG for
| respondents present. Appellant submitted rejoinder
which is placed on file and seeks adjournment.
Adjourned. To.cqme up for arguments on 30.03.2020

before D.B.
A M/L

Member Member




o

11.07.2019

04092019

Counsel for the appellant and Addl. AG alongwith
‘ Ihsanullah,- ASI for the respondents present.

Representative of the respondents states that writtef) o
reply prepared and placed before the respondents fori -
signature.. Last opportunity granted. Adjourned to

© 04.09.2019 before S.B. o

Junior to counsel for the appellant and Mr, Usman |
Ghani District Attorney alongwith Ihsanullah, ASI for the
respondents present. ’

Representative of the respondents has furnished

~ written reply on behalf of respondents which is placed- on

ke 1'17"‘-.'
CoA

U 20112019

reco’rdQ The appeal is assigned to D.B for arguments on
20.11.2019.  The appellant may submit rejoinder, within a
fortnight, if so advised. | )

Chairman

Clerk to .counsel for the appellant and Mr. Kabirullah

Khattak, Additional AG for the respondents present. Clerk of - -

counsel for the appellant requested for adjournment on the grouhd o
that learned ‘counsel for the appellant is busy before the Hon_’blé '
Peshawar High Court, Peshawar and cannot attend the Tribunai '

today. Adjourned to 09.12.2019 for rejoinder and arguments»bef(.)re

DB. %ﬁﬁ% | _/4/%);’\ |

(Hussain Shah) (M. Amin Khan Kundi)
- Member o Member
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v21.03.2019  ‘Nemo for the appellant. Mr. Kabirullah Khattak
learned Addl: AG for the respondents present. Written
reply not submitted. Learned AAG request for time to
file written reply/comments. Adjourn. "fo come up for

written reply/comments on 23.04.2019 before S.B.

ME mber

23.04.2019 Appellant in person present. Addl: AG for respondents
| present. Written reply/comments not submitted. Requested for
*“adjournment. Adjourned. Case to come up for written

reply/comments on 18.06.2019 before S.B.

(Ahthad Hassan)
Member

‘18.06.2019 Clerk of counsel for the appellant and Mr. Kabirullah
. | Khattak, Additional AG alongwith Mr. Thsanullah, ASI for the
reSpondents present. Written reply on behalf of respondents not
submitted. Representative of the dep.artment requested for further
adjournment to submit written reply. Last chance is granted.

Adjourned to 11.07.2019 for written reply/comments befo}e S.B.
ny

(Muhammad Amin Khan Kundi)
Member

r
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Counsel for the appellant present.

Contends, inter-alia, that the inipugned order
dated 18.04.2017 was passed on account of appellant
being involved in an offence of moral turpitude that had
brought bad name to the department. However, the
appellant stood acquitted on 25.09.2018 from case FIR
No. 8 dated 20.03.2017 recorded under Section 9-C
CNSA. In the impugned order reference was also made
to the previous departmental proceedings against the
appellant which were neither called for nor ‘}llgd any
bearing of;f Casé Before the competent authority, it was
added. It was also argued that the departmental appellate

authority, while considering the appeal/review petition

of the appellant, also did not regard his wcquittal from

‘criminal charge.

In view of the averments of learned counsel, instant’
appeal is admitted for regular hearing. The appellant is
directed to deposit security and process fee within 10
days. Thereafter, notices be issued to the respondents.

To come up for written reply/commeﬁts ‘on 21.03.2019

befqre S.B.

Chairma




Form- A

FORM OF ORDER SHEET

Court of
Case No. 1467/2018
S.No. | Date of order . Order or other proceedings with signature of judge
proceedings
1 2 3
1- 07/12/2018 The appeal of Mr. Umar Sharif presented today by Mr. Zartaj
Anwar Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please.
&seee,(/v ‘
REGISTRAR "9 {v>-] 19|
y This case is entrusted to S. Bench for preliminary hearing to be
2- 12/ (2 } 1ol € P Y g

put up there on ]L]‘/ol/?,alq.

CHAIRMAN

vy -




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appéal No.“{é?/ZOI 8

Umar Sharif Ex. Head Constable No. 1631 i/c FRP, Khyber
Pakhtunkhwa. '

(Appellant)
VERSUS

The Provinoia] Police Officer, Khyber Pakhtunkhwa, Peshawar and

others..
(Respondents)
INDEX
S.NO |  DESCRIPTION OF DOCUMENTS ANNEX | PAGES
1." | Memo of Appeal and affidavit 1- 5]
2 Copy of the FIR | A é
Copies of the charge sheet statement of
3 allegation and statement B 7‘" 1

Copies of the Aéquittal order dated
o A C&D

125.09.2018, Dismissal Order dated (‘7*/ (i

118.04.2017 ‘

Copies of the departmental appeal .
3. dated 15.06.2017 and rejection order| F& F “‘"/l/
dated 10.11.2017

Coples of mercy petition dated
6. 04.10.2018 and rejection order dated | G&H /- /é

20.11.2018 : .
7. Other relevant documents _ /17-3
8. Wakalatnama 3
| . Appellant
| Through N /C/J
ZARTAJ ANWAR

Advocates Peshawar




BEFORE THE KHYBER PAKHTUN KHWA

SERVICE TRIBUNAL PESHAWAR

Khyber Pakhtukhvwa :
Service Tribunnl -

iary No.jj.jié—. .
Dated_L._—o - 12’”'20 !8

Umar Sharif Ex. Head Constable No. 1631 i/c FRP, Khyber
Pakhtunkhwa.

Appeal No. | t/(6(7720 18

(Appellant)
VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2. Commandant Frontier Reserve Police, Khyber Pakhtunkhwa,
Peshawar. A

3. Superintendent Frontier Reserve Police, Kohat Range, Kohat.

(Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974
against the Office Order dated 18.04.2017,
whereby the appellant has been awarded the
major penalty of dismissal from Service, against
which  the Departmental Appeal dated
E‘i\ﬁedﬁtp—day - | 15.06.2017, has also been rejected vide order

) ' dated 10.11.2017, not communicated to the
RQ%E{S ,tﬁfifg appellant, and mercy petition dated 04.10.2018
was filed which was also dismissed on

20.11.2018.

Praver in Appeal:

On acceptance of this appeal the impugned
orders dated 18.04.2017, may please be set-aside

and the appellant be reinstated into service with

all consequential back benefits.




Respectfully Submitted:

l.

(o'S)

That the appellant was initially enlisted as Constable in the Police
Department, and has at his credit a bright and spot less service
career. During the course of service the appellant was promoted to
the rank of Head Constable Khyber Pakhtunkhwa Peshawar.

It is pertinent to mention here that ever since his enlistment the
appellant has performed his duties as assigned to him with zeal and
devotion and there was no complaint whatsoever regarding his
performance.

That the appellant while serving in the respondent department, was
falsely implicated in a criminal case in F.LR No. 08 dated
20.03.2017 under Section 9-cCNSA PS ANF Kohat. The appellant
was also arrested by the police on the same day. (Copy of the FIR is
attached as Annexure A).

That on the basis of the said FIR, the appellant with charge sheet
along with statement of allegation was issued but never
communicated to the appellant containing the allegations of

- involvement in the said criminal case. (Copies of the charge sheet

statement of allegation and statement are attached as Annexure B).

That the appellant while in jail, all the proceeding was conducted
against him without associating the appellant with the so called
proceeding conducted ex-parte inquiry and gave his findings wherein

he recommended the appellant for major punishment.

That the appellant also applied for his release on bail, which was \i
allowed to him and released on bail.

That thereafter the appellant when reported for duty after his
acquittal vide order dated 25.09.2018 , he was informed that he has
already been dismissed from service vide order dated 18.04.2017,
however the penalty order never communicated to the appellant. The
appellant requested for the provision of the penalty order, which was \
provided to him on 03.10.2017. (Copies of the Acquittal order dated \
25.09.2018, Dismissal Order dated 18. 04.2017 are attached as
Annexure C & D). |




8.

10.

B.

g e YA s
Probaro s BTy B RaE

That the appellant filed his departmental appeal dated 15.06.2017
before the Respondent No.2, however, his departmental appeal was
also rejected vide order dated 10.11.2017, never communicated to
the appellant. (Copies of the departmental appeal dated 15.06.2017
and rejection order dated 10.11.2017 are attached as Annexure E
& F).

That the appellant filed mercy petition dated 04.10.2018 before the
respondents - which is also rejected vide order dated
20.11.2018.(Copies of mercy petition dated 04.10.2018 and
rejection order dated 20.11.2018 is attached as annexure G & H)- ‘

That the impugned orders are illegal, unlawful, without lawful
authority, against the law and facts, hence liable to be set aside on
the following grounds;

GROUNDS OF SERVICE APPEAL:

That the appellant has not been treated in accordance with law, and
his right secured and guaranteed under the law have been violated.

That the charges levelled against the appellant were never proved in |
the departmental enquiry albeit the enquiry officer illegally and |
unlawfully proved the appellant guilty.

That no proper procedure has been followed before awarding the
major punishment to the appellant, the appellant has not been served
with any proceeding nor any proper inquiry was conducted, neither
the appellant was ever associated properly with the inquiry
proceedings, statement of witnesses, if any, were never taken in
presence of the appellant, nor the appellant was allowed opportunity
of cross examination, thus the whole proceedings are defective in the
eye of law and orders based on such defective proceedings are liable
to be set aside.

That the appellant has not been allowed opportunity of personal
hearing before awarding him the major punishment of removal from
service, thus he has been condemned unheard. A

P
TR

That since the appellant was behind the bar, therefore, he was never
served with the initial charge and statement of allegations, moreover,
he was never associated with the inquiry proceedings, thus he has not
been given fair opportunity to defend himself against the charges
leveled.




I

H.

That the éppellant never committed any act or omission which could
be termed as misconduct, he was falsely implicated in the criminal
case and was arrested, the respondent should have waited for the out
come of the trial of the appellant albeit he has been illegally awarded
the major penalty of dismissal from service.

That the Superior Courts have always held that mere filing of FIR
does not ipso-facto proves a person guilty of the commission of the
offence, rather he would be presumed innocent unless convicted by
the court of competent jurisdiction. So on this also the impugned
orders are liable to be set-aside.

That the case of the appellant is covered under FR-54 which
o=
provides that:
“F.R.54--—-Where a Government Servant has been dismissed
or removed is reinstated, the revising or appellate authority
may grant to him for the period of his absence from duty—
a) If he is honorably acquitted, the full pay to which he
would have been entitled if he had not been dismissed or
removed, and, by an order to be separately recorded, any
allowance of which he was in receipt prior to his
dismissal removal; or
b) If otherwise, such portion of such pay and allowances as
the revising or appellate authority may prescribed.
In a case falling under clause (a), the period of absence
from duty will be treated as a period spent on duty unless the
revising appellate authority so directs.

That the Inquiry Officer has acted illegally and in violation of law by
claiming to have proved the charges without any proof or evidence.

That during the inquiry the statement of witnesses was never taken in
presence of the appellant, nor was the appellant allowed opportunity
to cross examines those, who may have deposed against him.

That the appellant has at his credit bright and spotless service career
of about seven years, the penalty imposed upon him is too harsh and

liable to be set aside.

That the appellant is jobless since his illegal dismissal from service.




s

o

*
R

M. That the apfaellan't seeks: the permission of this Honourable Tribunal
to rely on additional grounds at the hearing of this appeal.

11 is therefore prayed that on acceptance of this appeal the impugned order
dated '18.04.2017, may please be set-aside and the appellant be
reinstated into service with all consequential back bencfits., f

Appellant
Through '
ZARTAJ ANWAR
Advocate, Peshawar
AFFIDAVIT

I, Umar Sharif Ex. Head Constable No. 1631 i/c FRP, Khyber
Pakhtunkhwa. , do hereby solemnly affirm and declare that the
contents of the above Appeal as well as Application for condonation
of delay are true and correct to the best of my knowledge and belief

and that nothing has been kept back or concealed from this
Honourable Court.

Deponent
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PA/CH Snas i- 20!\7

L4 JPAJERP e Dated. Ql /__ Q8 /2017

CHARGE SHEET

i, Mian Imtiag Gul, SP FRP Kohat as cémpetent authority, am of the opinion that you

Head Constable Umar Sharif No. 1631 l/C FRP Platoon No. 122 deployed at Naryab

Dam District Hangu have comimitted the following acts/fomission as defined in Rule 2

{iii) of Folice Ruies 1975.
a) As per report received from Control Room Operator, Distr’iét Karai vide DD
No. 15 dated 20.03.2017, you have been airested by Anti Narcotics Force
(ANF) Kohat vide Case FIR No. 08 dated 20.03.2017 U/S 6-C CNSA P.S
ANF Kohat. It has further been reported that you had left your place of duty
without ény leave/permission of competent authority and in this regard your
absence reporj( has been recorded vide DD No. 04 dated 18.03.2017. Thus .
you have committed a gross “Misconduct” as defined in Rulgw‘.ﬁz_ ﬁﬂ_'of Police.
Rules 1975. -

By reason of ihe abovs, vou sewin o be guiéi}) as sufficient maierials is placec

before the undersigned, therefore it is decided to proceed: against you in geneial

police proceeding. H

You are; therefore, reguired t'q submit your writtes repi‘} within Q7 days of the

receipt of this charge shest to the Enuuiry Officer. |

Your writien reply, if any, should reach the En@uiry Officer within specific periad,

failing which it shall be presun i2d that you have no defense to oﬂer and in case 'w.xw

parie aciion shall follow against you.

Intimate as to whether you desire to be heard in person or not?

A stalement of allegation is enciossd,

Ril} pﬂ,rms‘; 53
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PR PA/CH Sheet-2017

)L%( IPLINARY AC FION e .
e :
[, Mian Imt:az Gul, SP'FRP Kohat as competent authonty, am of the opinion that you Head

- Constable Umar Shanf No. 1631 1/C FRP Platoon No 122 deployed at Naryab Dam District

N W

Hangu have committed the foll_owmg acts/omussxon as defined in Rule 2 (iii) of Police Ruiles

1975, .

= R . ‘ e o l‘;. ) .

STATEMENT ()F ALL’EG‘AT TON

1. As per. report recelved from Contro! Room Operator, District Karak vide DD No. 15

‘dated 20.03. 2017 you have been arrested by Anti Narcotics Force (ANF) Kohat vide

Case FIR No. 08 dated 20.03.2017 U/S 9-C CNSA P.S ANF Kohat. !t has furthei ’ ‘

been reported that you "had-left your place of duty without any leave/permission of
competent authornty ‘and in this regard your absenee report has been recorded vide
DD No. 04 dated 18.03.201l7. Thus you have coﬁmitted a gross “Misconduct” as
defined in Rule 2 (iii) ‘of Police Rules 1975.
2. For the purpose of scrutinize the conduct of said Constable with reference to the
above allegations, Mr, Shoukat Hayat, [leseive Inspector FRP Kohat! iz apncinted as
' enqufry officer.
3. The enquiry officer shall conduct proceeding in accordance with provision of Police
‘ -Rtj--ies 1975 and shall provide -reasonable opportunity of defense and hearing to the
. accused official, record it is findiné and make with twenty five (25) days of the receip
| of this oroer, recommendation as to punishmeot or oiher appropriate action against
the accused official. |
4. The delinquent official shall join the proceeding on the date, time and place fixed by

&

the officer.

(MiAan imitiaz Gui)

N ALl

Superitftendest of Police, FRP
ﬁange ‘{ehat ,\"
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i Learncd SP for the Staletand accused t. Umer Sharif:-2.
L S e . . Vi
Abid Zamar: and 3. Sirajam Khan on bail alongwith counsel present!
';:-3_;; Today 1he case was 17'\’12(1 or evidence - when Iezfn‘r'l’é‘d

counsel for accused: Sua;am Khan 1'LC[UL.S|CC1 that accused is clcsnom
]

lm pleading his guilt. 101s stated at lhc bar that accused Slra]am Kh'm

dL_LDlH the complete xcsponslbﬂllywn respect of the recovery madc
[l.om the vehicle: and that the othcr co-accused namely Umer bhan[

and Abid Zaman have nothing (o do with the ;u.ovuy of c.ontmband
G- .
and have been malafidely roped Il'l.( m the case. On that poml lmmcd

Loun\d for accused Umcer Sharil’ and Abid Zaman also u.quuslefi f

)
L v,

th acquittal u/s 265-K Cr.P. ( ol lh(?'dLCUSLCl as there 1s no mt,of\bm y

T )
ol lhc accused being’ canv'c-.hs 1 xlac LdSL i

ccused mcmg
L|m1 wuc apprehended and 2400 nms charas was recovered hom

Il is discernable from the record that the a

!l

VthLIE‘? motor car Toyota Corolla No JCT-1LK-604-slamabad, Whl(.h
l!_k accused were allegedly mlllcl\m;: jointly and thus all the thl

accused were arrested on 20.03. ’7017 They remained in custody and

l-hen were released on bail and have bun idngtnshmb in the agonies sof

mdl since then, which by itself is punlshmt.nl

N o
I

Record of the case lunthu shows that the same hdb been pul

1

nﬁ Court on 12.07.2017 but up-Lill now not cven the smgl PW couild

bc examined and the case has’ bu.n un -necessarily prolonging. facecl

wilh the anomaleus position, the dcum.d Sirajam Khan stated ‘at Ue

hzu that he admils his guilt and recorded his statemem i This resi ol
\.\Ar_‘huun he nas’suxica (hat he bclong; o a very poor background: He is
151bbrer by profession. having large family and there is no one Lo look
a[tc: llu.m That he cannot afford l:h‘_-" agonies of protracted tral. That
'hu_ was deceived 'l)y'umi—si)cial cléincnls for commission of insianl

trime due to his. poverty, That the other co-accused namely Umer.

§hnri [and Abid Zaman are his'[’rie‘qu and co-villagers who were just
1'ravc]'l:im£ with him and was unawaujé of his trafficking of narcotic. He
1upcnl\ his crime and commits 1o bL (.dlC]Ul in future and also iCC]LlL.SlS A
s |

'IJ]dL fenient view may be taken in lhc matter.

' ‘ Since the ’l(_LLlS(.d Sudmm Khan has made a clean hu,d&l
-f"gdmission of the commission 0! ol[ence and since he has beseeched

1lm merey of 1hi-s..,c<)uﬂ.. the ‘IC‘})IK. 'Whll\. considering the facts oi"lhu

dek‘ «md ]“Hll%ﬂﬂ“‘i“

r.

! pm\'mw for ﬂm oflence, accused Sirajam Khan




|s L()II\IL(L(J and suucnud o 02 vcar R.J. with a fine of Rs, 5000/- )

5
2

(1|vc [houxand) in default of paymwl of fine, the convict .shall suflc
[LI]th‘l five months S.1. Accused depmncd the amount of fine.
Since the accused is lml olfender, therel(‘\r* mslcad of

- '

d(.lual imprisonment he i alluwa,d w be |(.Ic.1xcc| on pmbalmn

pm\lckd he furnishes surety homls ol Rs.5 )0()()/- (hlly lhouqand)'i‘f

w1[h two sureties. each in 1hn ;JI\L nmount )\l]u. SdtledCllOllx of’

w‘/

Pmlu'ton Officer Peshawar; /\u.usul 1s on bail, La!\uw mm waody dnd '
Shd” be produced before the Plolwntmn Officer at I’cshawm and if. he
Leeds in furnishing bail bonds m:- the Probation Officer concerried.
hL be released from custody. O[]ICIWI\L e kept in Judicial Iocl\up I|IE
pioduwon of bail bonds before the thcmon Officer, i:'

As co-accused Umer Shdnl and Abid Zaman were jilsl

)3
i

ad no (.OINCIOLIS

lmvn.l[nu, with the convicted au.nsul_and

|\|10W|Cd“L of lhc concealment of nmmlau. in the vehicle as stated by

‘ h

the c.onvmlcd accused Sirajam Kh.,m iin his statement recorded today

thcuciol the co-accused can by nn means be connu,led with thc

Lommtsmon of offence. Aq such, lhuc seems to be no plobablhly 01

o i

lhcn being convicted in the case am[ therefore \Nhllt‘ d(.((:‘])tlﬂ}: the

= - Q“W.’_‘ 2 7

req u.t 03[0unsu[ lor ac.c.mcd Umer %h'lrll and Abid Laman they ale

o o i

atqmtiud u/s 265-K Cr.P.C of the dmrncs leveled against them. thv
ANatn -\w
are nn bail.. theretore. their bail hond are

cancelled and sureties alc

s

dlscha:Lcd from their hability under th bail bonds.

0

Pérsonal bcion;__mbs / non incriminating articles of 1h£

J v

wnvu.tte as well as auqumcd acc.uxcd shall be returned to them as pu

T\

lu.ovuy memo while charas shall hc destroyed as per law but aﬂuﬂ

L\Dll) of appeal/revision period. , |

S As far as the vehicle loyom Corolla car No. ICT- LK-604-

H
l‘ ?.(

lslamab'ld is concerned the same was ai[eady returned (o its lawful

il

owher. Sureties ol the vehicle are abmivcd from their liabilities under
L3 ey 4

i
thé bonds. ]
” T ) e

ned 10 el
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ORDER

My this order will dispose off depar;cmentai enquliry con‘ducted against Head Constable
tmar Sharif No. 1631/FRP under Khyber Pakhtunkhwa Police Disciplinary Rules 1975 (Amended in
2014). ' ‘ ' |

The allegations against defaulter official are that he, while posted as incharge FRP
Platoon No. 122 deployed at Naryab Dam P.S Doaba District Hangu, absented himself from duty vide
DD No. 03 dated 18.03.2017 without any leave and prior permission of the competent authority.
Secondly he was arrested by ANF Kohat alongwith one Constable Driver namely Abid Zama'n- S/O
Aamir Dad Shah of District Police Karak and one other person namely Sarjam Khan' S/O Rangeen .
Shah who is his relatiye vide case FiR NO. 08 di?g 20.03.2017 UIS 9§-CNSA P.S ANF Kohét as
Chars weighing 2500 gram was recovered from a Car No. LK-604, ICT Islamabad (White Colour}
allegedly owned by the present defaulter official which he ‘was going. to smuggie but he did not
succeed and intercepted by ANF officials at Amberi Kala Chowk in the limits of District Karak. He 'was
suspended by this office vide OB No. 2:70 dated 21.03.2017 and further departmental enquiry was
initiated against him. In this regard he was mheetlwith summary of allegations vide
this office No. 166/PA dated 21.03.2017 a‘nd Inspector Shoukat Hayat RI FRP Kohat was appointed
as enquiry officer to unearth the actual facts. The Enquiry officer submitted his finding report wherein
he recommended the defaulter official fcr major punishment. He was served with- Final Show Cause.
Notice being issued vide this office No. 200/PA dated 06.04.2017 which was received by him
personally on 08.04.2017 in 'Districi Jail Kohat but he failed to submit reply to Final Show Cause
Notice within the sﬂpulated time.

His Service record perused which revealed that he was appomipd as Constable on
2@04 There are 04 bad entries against him with 05 good entries in his credit.

From the perusal of record it reveaind that once he was compuisory retired from
service vide this office OB No. 246 dated 31.03.2015 on the basis of complaint lodged by resigents of
Mchallah Allah Noor Khel Chokara District Karak for his mvolvement in 1m(n;9_r§i_§g:_t ivities but later ¢t

reinstated in service by the competent authonty.

' After going his service record as well as Finding of Enquiry officer, | have come lo the
conclusion that he had left his blace of duty without any leave or permissior of the competent au‘thority
and had deliberately absented himself from duty. He is involved in an offence of moral turpitude. He
has brought a bad name for the whole depariment and has also misused his official status. in such

circumstances he does not deserve to be taken lenient view.

Therefore, |, Mian Imtiaz Gul SP FRP Kohat Range, Kohat in exercise of powers vasl
in me under Rule 5(5) of Khyber Pakhtunkhwa Police Rules-1975 (Amended in 2014), award him a
major punishment of “Dismissal From Service” with. immediate effect and hissabsence- period is

treated as dbsence from duty. ' , N

5No._ 233 A - | (Mlan Imtia Gul) ,
: Sunermtendent Police, FRf
g};Kohat Range, Kohat,

Dated /¥ -»¢12017

Copy of above is submitted for favour of information to the:-

1. Worthy Commandant FRP, Khyber Pakhtunkhwa quhawar
wir to his office letter No.2676/EC dated 27.03.2017, pﬁe’aso
2. Pay Officer : \
3. Reader For necessary action. -
Q\ 4, SRC . . o \
- 5.

OHC | o, \

(Mian Imtiaz Gul}
' . Superintendent of Police, FRF
Kohat Range, Kohat.
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made for 3

;ay shall be / ' / /
ORDER — AA/A/EX/F

This order will dispose of the dEEa__ry_n____,ental,g,ggeal prefer.ed by Ex-
Head constable Umar Sharif No. 1631 of FRP Kohat Range against the order of
dismissal from service passed by SP FRP Kohat Range Kohat vide OB No. 333,
dated 18.04.2017. The applicant was. proceeded against on the dllegatrons that
he whrle posted as Incharge FRP Platoon No. 122 deployed at Naryab Dam P.S
Doaba Dzstnct Hangu, e.bsented himself from duty with effect from 18.03,2017
withoul any leave and priof permission from his senior. Besides, he was found
involved/arrested in a criminal case vide FIR No. 08 dated 20.03.2017 U/S 9C-

CNSA Police Station Anti Narcctics Force, District Karax.

Proper depertmental enquiry proceedings were initiated against
hrm He ‘was issued Charge Sheet alongwith Statement of Allegations and
Inspector Shoukat Hayat Rl FRP Kohat was appointed as enqurry officer to -
conduct the enquiry against him. The enquiry officer submrtted his findings.
wherein he recommended the delinquent officer for: rnajor punishment. He was
served with Final Show Cause Notice issued vide ‘office No. 200/PA dated
0§_91 2017 which was received by him personally on-08.04.2017 in. District Jail
Kohat. but he failed to submit his repiy w:thm strpulaled period. Keeping in view
the findings of enquiry officer, and other material available on record; he was

dismissed from service vide OB No. 333 dated 18.04.2017.

Feeling aggrieved against the impugned order of SP FRP Kohat
Range, Kohat, the applicant preferred the instant appe;i The applicant was

summoned and heard in person in Orderly Room held Cfi 09 11 4017

From petusal of the enquiry file and the service record of the
applicant, it is abundantly clear that the dellnquem ofﬁcral has bee: found
involved in a criminal case. Such conduct on the part of a police offi cer ix bound
to larnish the image of the entire force. He had brougnt a bad name for tr;e_ whole

department and had also misused his officiat status. Besides, he had been

) awarded major punishment of compulsory retirement from service vide OB No.

246 dated 3103 201%‘ Sn the basis of complaint” lodqed by residents ‘of Mohallah ----
_____..._‘—»4—-

Allah Noor Khel Chokara District Karak for his involvement in_d 'mmoral activities.

ATIESTED) — o

4
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Based on the appreciation of the situation painted above; I, Sher

Akber, PSP S.5t Commandant FRP Khyber Pakhtunkhwa, Peshawar bemg the

competent authority, finds no substance in the appeal, thenefure the same is,

rejected and filed being meritless.

Order Announced.

Cofnmandant
/¢ Frontier Reserve Police
. Khyber Pakhtunkhwa, Peshawar
: u‘g/
No X-@/A “/{IEC, dated Peshawarthe 25 | 2/ 12017,

VR B g o G ab6VE s forwdrded: for’ lnfon'natlon and, necessary action. ... ... - s

to the:- , :
1. SP FRP Kohat Range, Kohat. Hls service record atongwith- D file -

returned herewith.
2. Ex- Head constable Umar Sharif No. 1631 S/O Umar Nazif Khan,

Village Surati Killa, PS Latamber, Dlstnct Karak

g

<
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ORDER ,Z Mﬁ%

This order will dlspose of the departmental appeal preferred by Ex-

constable Umar Sharif No. 1631 of FRP Kohat Range against the order of dismissal
from service passed by SP FRP Kohat Range, Kohat vide OB No. 333, dated
18.04.2017. The applicant was proceeded against on the allegations that he while
posted as Incharge FRP Platoon No.122 deployed at Naryab Dam P.S Doaba District
Hangu, absented himself from duty with effect from 18.03.2017 without any leave and
prior permission from his senior. Besides, he was found involved/arrested in a criminal
case vide FIR No. 08 dated 20.03.2017 U/S 9C-CNSA Police Station Anti Narcotics
Force, District Karak.

Proper departmental enquiry proceedings were initiated against him. He
was issued Charge Sheet alongwith Statement of Allegations and Inspector Shoukat
Hayat RI FRP Kohat was appointed as enquiry officer to. conduct the enquiry against
him. The enquiry officer submitted his findings, wherein he recommended the
delinquent officer for major punishment. He was served with Final Show Cause Notice
issued vide office No. 200/PA dated 06.04.2017 which was received by him personally
on 08.04.2017 in District Jail Kohat, but he failed to submit his reply within stipulated
period. Keeping in view the findings of enquiry officer, and other material available on
record, he was dismissed from service vide OB No. 333 dated 18.04.2017,

Feeling aggrieved against the impugned order of SP FRP Kohat Range,
Kohat, the applicant preferred the instant appeal. The appncant was summoned and
heard in person in Orderly Room held on 14.11.2018.

e s

From perusal of the enquiry file and the service record of the applicant, it
is abundantly clear that the delinquent official has been found involved in a criminal
case. Such conduct on the part of a police officer is bound to tarnish the image of the
entire force. He had brought a bad name for the whole department and had also
misused his official status. Besides, he had been awarded major punishment of
compulsory retirement from service vide OB No. 246 dated 31.03.2016 on the basis of
complamt Fodged by residents of Mohallah Allah Noor Khel Chokara District Karak for
his involvement in |rgmora[ activities. :

From perusal of record, it has been found that his first appeal has
already been rejected vide this office order Endst; No. 8515-16/EC, dated 10.11.2017
and there is no_provision of second appeal in law. As such the appeal is once
disposed off by this office, the petitioner should now filed appeal and impugn the order
in Service Tribunal.

Based on the findings narrated above, |, Sajid Ali PSP Sommandayit

barred and meritless.

Order Announced.

Frontier Reserve Police
v RAyBer tunkhwa, Peshawar.

No/l 263~ 6.4 JEC, dated Peshawar theo o | // /2013,
Copy of above is forwarded-for-informatiofl and necessary action to

the:-

. SP FRP Kohat Range, Kohat His service record alongwith [ file sent
herewith.

. Ex- Head constable Umar Sharif No. 1631 S/O Umar Nazif Khan, Village Surati
Killa, PS Latamber, District Karak.
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POWER OF ATTORNEY

]‘,1r1 the Court of /(; W/C’ ' Q\/@'é({, 7&”2%&/77& %4&/
L/ne) SHas S a JFor

}Plaintiff
} Appellant
}Petitioner

}Complainant

' VERSUS |
C*?&VWK’ / /é %; 1Defendant

}Respondent
}Accused
}
Appeal/Revision/Suit/Application/Petition/Case No. of
' Fixed for

I/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR ADVOCATE;) my true and lawful attorney, for me in my same and
on my behalf to appear at { f to appear, plead, act and answer in the
above Court or any Court to which the business is transferred in the above matter and is
agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or
other documents whatsoever, in connection with the said matter or any matter arising there
from and also to apply for and receive all documents or copies of documents, depositions
etc, and to apply for and issue summons and other writs or sub-poena and to apply for and
gct issued and arrest, attachment or other executions, warrants or order and to conduct any
proceeding that may arise there out; and to apply for and receive payment of any or all
sums or submit for the above matter to arbitration, and to employee any other Legal
Practitioner authorizing him to exercise the power and authorizes hereby conferred on the
Advocate wherever he may think fit to do so, any other lawyer may be appointed by my
said counsel to conduct the case who shal! have the same powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsei
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have héereto signed at
the day to . the year
Executant/Executants ‘ ]
Accepted-subject to the terms regarding fee . -

artaj Anwar
Advocate High Courts

ADVGQCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3- 4, Fourth Floor, Biiour Plaza, Saddar Road, Peshawar Canit
Ph.091-3272134 Mobile-0231-9399185
BC-10-9851
CNIC:17301-1610454-5
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2. Incorrect and demed As reportedly the appellant was involved in lmmoral

BEFORE THE KHYBER PAKHTUNK-HWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1467/2018.

Umar Sharif, Ex-Head constable No.. 1631, FRP, Khyber Pakhtunkhwa

et et eereeteeeiLs el are e e goreone st e nrearearethetre o seana s AL en e rnnrnt nnnnnnnn s et onsnnemenmnesenne Appellant.
VERSUS
1. Provincial Police Officer,
' Khyber Pakhtunkhwa, Peshawar.
2. Commandant Frontier Reserve Police,
Khyber Pakhtunkhwa, Peshawar.
3. The Superintendant of Police, '
Kohat Range, Kohat .......................ccooiivi .....Respondents.

PRELIMINARY OBJECTIONS | .

That the appeal is badly time barred.
That the appeal is bad for mis-joinder and non-jomdPr of necessary parties.
That the appellant has no cause of action to file the instant appeal.
That the appellant has not come to this Honsrable Tribunal with clean hands. .
That the appellant is estopped due to his own- conduct to file the instant ;i
Service Appeal.

~That the appellant is trymg to conceal material facts from this Honorable
Tribunal:

o

WRITTEN REPLY ON IEHALF OF RESPONDE NTS.

RESPECTED SHEWETH.

FACTS:-

1. Para No. 1 is admitted to the extent that the appeliant was enlisted/promoted

as claimed however; the appellant was being a member of disciplined force

involved himself in a moral turpitude nature offence.

activities and not carries a good reputation as he developed links wﬂh
criminalpersons. Besides, the previous service record of the appeliant
revealed that he was awarded a major punishment of compulsory retired
from service vide OB ij 246, dated 31.03;__2016 on the basis of complaint ,
lodged by residence of Mohallah Allah Noor Khel chokara, District Karak for
his involvement in |mmoral activities. Furthermore, there are four bad entries
- found recorded in his service record.

3. Incorrect and denied. The appellar*t was involved in a moral turpitude nature

oﬁence in the smuggling of narcotics to which he was arrested red handed

on the spot by Anti Narcollcs Force. ln this regald the appellant was deall

the course of enquiry.
4. lncorrect and denied. On the allagatlon of mvolvemenl in criminal case, the
appeliant was issued Charge Sheet alongwith Summary of Allegations and




10.

Enquiry Officer was nomin'ated to conduct proper Enquiry against him. The

Charge Sheet was served upon him.,through special messenger in Jail and

his signature was obtained as token on photo copy of Charge Sheet. The

appellant submitted reply of Charge Sheet which was found unsatisfactory.
(Copies of Charge Sheet and his reply are attached as annexure “A” & “B").

Incorrect and denied. For cumpletion of enquiry, thé;_Enquiry Officer visit the

jail, wherein he recorded the statement of the appellant and an opportunity. of

cross examination was also provided to the appellant in Jail by.the Enquiry.
Officer. The Enquiry Officer found him guilty of the charges leveled against
him and recommended for major punishment. (Copies of his statement
(cross examination) and enquiry report are attached as annexure “C” & “D").
Para No. 6 pertain to the appellant record needs no .COmments.'

Incorrect and denied. Upon the findings of Enquiry Officer the appellant was
served with Fmal Show Lause Notice in Jail, but he deliberately failed to

submit his reply, within stipulated perlodv and after fulfillment of due codal

formalities the appellant was dismissed from service on 18.04.2017. The
appellant submitted an appilication on 31.05. 2017 for obtaining the copy of
dssmissal order, which was already provided to him, .on 31.05.2017. (Copy of

: hIS appllcatlon is attached as annexure “E").

The appellant submitted departmental appeal as admitted. The rest of Para
is incorrect and denied as his departmental appeal was thoroughly examined
and rejected on sound grounds, and a copy of which has aiready been
conveyed to the appellant vide order Endst: No. 8515-16/EC, dated
10.11.2017. (Copy of rejection order is attached as annexure “F”).
Them_mercy petition filed by. the appellant was thoroughly examined and
re;;cted on sound grounds.

Incorrect and denied. The orders issued by the respondents ‘are legaily
justified and in accordance to !aw, thereforé, the appellant has no cause of
action to file the instant appeal and the same may kindly be dismissed on the
following grounds.

GROUNDS:-

A

Incorrect and denied. The a_ppeilan_t was treated in accordance to law/rtiles,
as he was issued Charge Sheet alongwith Statement of Allegatiohs and
Enquiry Officer was nominated to conduct enquiry against him. The Enquiry
Officer 1’6und him guilty of the charges !e(xeled against him. It is settled
preposition of law that the law helps the diligent and not indolent.

Incorrect and denied. The charges leveled against.the appellant were fully
established against him during the course of enquiry. Therefore, the Enquiry
Officer correctly recommended him for major punishmeht in the findings.

Incorrect and denied. The allegations are false and baseless. The appellant

being a member of disciplined force invoived himself in a moral turpitude







nature criminal case ln the smugglmq of narcotlcs |n this regard, he was

proceeded against proper departmentally, as he was issued Charge Sheet
and Statement of Allegations and Enquiry Officer was nominated to conduct
proper enquiry into the matter to dig out. the actual facts. The Charge Sheet
was served upon him through special messenger in Jail. The appellant
submitted reply'éf Charge Sheet, which was found unsatisfactory by the
enquiry offlcer The opportunity of cross examlnatlon was also prowde to the

appellant by the Enquiry Offacef |n Jall but he falled to present any

justification regardmg to his mnocence The aIIegatlons were fully established

against the appellant during the course of enquiry and therefore, awarded
major punishmeht of dismissal from service. Thus the instant appeal may

-kindly be dismissed.

Incorrect and denied. Upon the findings of Enquiry Officer the appeltant was
served with FinaIA Show Cause Notice which was served ubon him in the Jail

through special messenger and hls thumb impression was obtained as a

token on the copy of Final Show Cause Notice, but he dehberately failed to

submit his reply within stlpu!ated period. An opportumty of personal hearing

e ————— T

was also provide to the appellant, but he mtentlonally failed to avail this_

opportumty (Copy of Final Show Cause Notl"e is attached as annexure ‘G’ .
In»c;&réét and denied. The Charge Sheet alongwith Summary of Allegations
issued and served upon.him in Jail through special messenger and his
signature’ was obtained as a token on the copy of Charge Sheet. Tbg

appellant submitted reply of Charge Sheet through Superintendent Jail

before the Enquiry Officer, which was found unsatisfactory. (Copies of

Charge Sheet and his reply have already been annexed with the instant reply
as annexure “A” & “B"). Thﬂye”_plea.of non association with the enquiry

proceedings of the appellant is after thought étory. Moreover, the ap‘pellant

was also provided the opportunity for defence, but he failed to present any
justification before the Enquiry Officer or before the competent authority.

Incorrect and denied. The appellant involved himself in a moral turpitude
criminal case in the illegal smuggling of narcotics and arrested by the
authority of Anti Narcotics Force on the spot. In this regard, the appellant was
proceeded against proper departmentally to which he was found guilty of the

-charges leveled against him by the Enquiry Officer and recommended him

for major punishment and after fulfiliment the due codal formalities he was
awarded major punishment of dismissal from service. .

Incorrect and denied. Each case is decided on its own facts and merit,
however, the case mentioned by the appellant in the Para is not at par with
the case of appeliant. '




M.

facts/submission-the service appeal may kindly be dismissed with cost.

5o -
e T w0 L
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Para No. H is admitted -to”exte_nt of legal provision to_ sustain pay and other
financial benefits ancl rehﬁuheration 'However this prayer is subject to the
reinstatement in seerce and acceptance of appeal

Incorrect and demed Durlng the course of enquiry the enquiry officer fulfilled
all due codal formalities in accordance to the relevant law i.e Dlsc:pimary
Rules 1975 amended 2014 The allegat:ons fully establtshed after analyzing
the entire evidence against the accused official by the enqunry officer.
Incorrect and denied. That durlng the course of enquiry the statements of all

concerned witnesses were recorded by the Enqulry O_fflcer The Opportunlty

e e S

of cross examination was also provided to the appellant by the Enquiry

Ofﬂcer but he failed to present any Justlffcatlon regaromg his i innocence.
Incorrect and denied. That the previous service record of the appellant
revealed that he was awarded a major punishment of compulsory retirement
from service vide OB No. 246; dated 31.03.2016 on the basis of complaint
lodged by residence of Mchallah Allah Noor Khel, chbkara District Karak for
his involvement in |mmoral activities. Beszdes there are four bad entnes ‘
found in his service record. Moreover, the penalty awarded to the appeliant is
commensurate with the gravuty of his gross m|sconduc,t

Incorrect and denied. The appellant is job less due to his own gross
misconduct by involving himself in a moral turpitude natural offence, which
subsequently solidly proved against him and after fulfillment all the due codal
formalities he was accerdingly dismissed from service.

The respondents may also be perm'ited to adduce addltlonal grounds at the

. time of arguments.
PRAYERS:-

It is therefore, most humbly- prayed that in the light -of aforesaid

Rolice FRP, Com éndant FRP,
, Kohat Khyoer Pakhtunkhwa, Peshawar
ent No. 3) : {Respondent No.2)

inspector/General of Palice,

(Respondent No.1)
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CHARGE SHEET

[, Mian Imtiaz Gul, SP FRP Kohat as competent authority, am of the opinion that you
Head Constable Umar Sharif No. 1631 /C FRP Platoon No. 122 deployed at N- Sryan
Dam District Hangu have committed the following acts/omission as defined in Foule 2
(iii) of Folice Rules 1975.
a) As per report received from Control Room Operator, District Karak vicl.: DD
No. 15 dated 20.03.2017, you have been arrested by Anti Narcoiics Force
(ANF) Kohat vide Case FIR No. 08 dated 20.03.2017 w/s 9-C CNSA P&
ANF Kohat. It has further been reported that you had left youir plau, of wuty
without any !eave/permnse:on of competent authorit y and in this regard .our
absence reporﬁ has bsen recorded vide DD No. 04 dated 18.03.2017. 1
you have committed a gross “Misconduct” as defined in Rule 2 (lii) of Police
Rules 1975.
Uy reason of the above, you seen; o be guilly as sufficient maierials iz pinoer
betore the undersigned, therefore jt is decided to proceed against you in ge&n ra
police proceeding. |
You are; therefore, required o submit your writter reply within 07 days of W
rei:eipt of this charge sheet o the Enquiry Officer.
Your writlen reply, if any, should reach the Enguiry Offu,or within specific i .,
failing which it shai be presumead thai you have no defense to offer and in casea, ¢ x-
parte ac}_ion shall follow against you. | | '
Intimate as 10 whelher you desire to be heard in person or not?

A statement of allegation is encios s

SUPLTINIRHRATHL 0! Police, o
KUH«IE l‘.i s (’Q ” (' }t i ‘;'i
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g a ¥ . ’ " Steno/Enquiry - 2015
: FINDING .

This is departmental enquiry against Head Constable Umar Sharif No. 1631/FRP Inchasxje
FRP Platoon No. 122 deployed at Naryab Dam District Hangu. .

‘ Facls are that a report recaived from District Control Room Karak vide DD report Mo, 15
dated 20.03.2017 regarding arrest of the above mentioned Head Constable by Anti Narcotics Forc e,
Kohat vide Case FIR No. 08. dated 20.03.2017 U/S 9C-CNSA P.S ANF Kohat. He was issued char je
sheet & Summary of allegations by worthy SP FRP Kohat and the undersigned was appointed s

Enquiry Officer to conduct proper departmental enquiry against him and to submit finding in fhe

stipulated period

defaulter Head Constable was received on 28.03.2017 | in seal envelope from Dlstnot Jail Kehat. In OI'C{..:;r

lo verify the contents of his statement | have proceeded to District Jail, Kohal and meet with e
confined defaulter Head Constable who disclosed that the statement wntlen by him is correct. He w.is

" given fuII _opportunity of cross examiination but he could not produce any cogent proof regarding lis

* innocence in criminal case. Moreover from the perusal of FIR it revealed that ANF Staff Kohat had

reliable information that Narcotics smuggler Head Constable Umar Sharif, Abid Ayub and oarajam aie

R

intend to smuggle huge quantity of Narcotics in Motor Car No. LIK-604, ICT- Islamabad (white Colot.r)

towards D.1.Khan. They made Naka Bandi at Amberi Kalay Indus Highway district Karak. At about 125

houfs the above mentioned motor car appeared from Karak side and was signal to stop. The Driver of

motor car disclosed his name as Umar Sharif $/O Umar Nazeef Khan caste Khatlak while the pEIsons

seated in rear seat disclosed their names as Abid Zaman S/0 Amir Dad Shah and Sarjam Khan S/0

Rangeen Shah, resident of Soorati Kalay Takht - E - Nasrali Disirict Karak. During search of motor ¢ ar

2400 gréms were recovered from the secret cavity of motor car and taken into possession. Accusod

Umar Sharif $/0 Umnar Nazeef Khan and Sarajam Khan S/O Rangeen Shah were arrested on fhe gpot

while accused Abid Ayub taken advantage of the crowed made good his escape from the place of -
occurrence..

From the perusal of his servrce documents it revealed that he was enlisted in Polica

I“)Ewm on 25. 25.10.2004. He was awaided punishment of forfeiture of 01 year approved service vire
OB Na. 657 dated 31,02.2014 and also awarded major punishment of compulsory retirernent from
service on 31.03.2016 bui reinstated on 07.06.2016. The defaulter Head Conslable has not only
misused the Police uniform but have also brought bad name o the entire force. His retention in the
Deparlment is not in the interest of Police Department.

Keeping in view the above facls, | came to the conclusion that Head Conslable Uniir

“Sharif No. 1631 has committed the offence besides he > absented himself from the pllace of duty vide DD
No. 04 dated 18.03.2017. He is stigma for the force, therefore he is recommended for major

punlshmenl

Submited please. -

s

Vi
i oo

Inspector

{Shoukat Hayaty
Enquiry Officer
R FRP Kohat

3-U—17
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Thrs order will dlspose of the departmental appeal preferred by Ex—
constable Umar Sharif No. 1631 of FRP Kohat Range against the order of drsmlssal
from service passed by SP FRP Kohat Range, Kohat vide OB No. 333, dated
18.04,2017. The applicant was proceeded against on the allegations that he whlle
posied as Incharge FRP Rlatoon No.122 deployed at Naryab Dam P.S Doaba Dlstrlct
Hangu, absented himself from duty with effect from 18.03.2017 without any leave and
prior permission from his senior. Besides, he was found involved/arrested in a criminal
case vide FIR No. 08 dated 20.03.2017 U/S 9C-CNSA Palice Station Anti Narcotics
F-orce, District Karak.
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Proper departmental enquiry proceedings were initiated ag'ainst him. He
was issued Charge Sheet alongwith Statement of Allegations and Inspector Shoukat
Hayat RI FRP Kohat was appointed as enquiry officer to conduct the enquiry against
him. The enquiry officer submitted his findings, wherein he recommended the
delinquent officer for major punishment, He was served with Final Show Cause Notice
issued vide office No. 200/PA dated 06.04.2017 which was received by him personai!y
on 08.04.2017 in District Jail Kohat, but he failed to submit his reply within stipulated
period. Keeping in view the findings of enquiry officer, and other material available on
record, he was dismissed from service vide OB No. 333 dated 18.04.2017.

Feeling aggrieved against the impugned order of SP FRP Kohat Range,
Kehat, the applicant preferred the instant appeal The appllcant was summoned and
heard in person in Orderly Room held on 14.11.2018.

From perusal of the enquiry file and the service 1ecord of the applicant, it
Is abundantly clear that the delinquent official has been found invelved in a criminal
case. Such conduct on the part of a police officer is bound to tarnish the image of the
entire force. He had brought & bad name for the whole department and had also
misused his official status. Besides, he had been awarded major punishment of
corpulsory retirement from service vide OB No. 246 dated 31.03.2016 on the basis of
-complaint lodged by reardents of Mohallah Allah Noor Khel Chokara Drstrict Karak for
' h!S involvement in immoral actrvriles

- From perusal of record, it has been found that his first appeal has
already been rejected vide this office order Endst; No. 8515-16/EC, dated 10. 11.2017
and there is no provision of second appeal in law. As such the appeal is once
disposed off by this office, the petitioner shou!d now filed appeal and impugn the ordvr
in Service Tribunal. :

barred and meritless.

 Order Announced.

. Frontier Reserve Police
Khyber Pakhtunkhwa, Peshawai-.
No//?é_( 64 [EC, dated Peshawarthe 2o | /7 12018,
- Copy of above is forwarded for information and nerebsary action 1o

the:-
1. SP FRP Kohat Range, Kohat. His service record alongwith [} file soent

herewith. | ’
Ex- Head constable Umar Sharif No. 1631 S$/O Umar Nazif Khan, Village Surati

Killa, PS Latamber, District Karak.

N




BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. 1467/2018

Umar Sharif
(Appellant)

VERSUS

Inspector General of Prison and others

(Respondents)

REJOINDER ON BEHALF QF THE APPELLANT

Respectfully Submitted:

‘The appellant submit his rejoinder as under:

Preliminary Objections:

A. That the present appeal is well within time.

3. That the appellant has arrayed proper parties in his service
appeal.

C. That the appellant has the cause of action against the
respondents. |

D. That the appellant has come to this court with clean hands.

E.

L&l

That no rule of estoppel applies to present appeal. ‘

F. That nothing has been concealed by the appellant from this
honorable Tribunal.

ON FACTS:




(O8]

9.

. Contents of Para | are incorrect and misleading to the extent

of involving in moral turpitude nature offence, whereas rest
of the Para is admitted correct by respondents

. Contents of Para 2 is incorrect and misleading hence denied,

while the contents of Para 2 of Service appeal is correct.

. Contents of Para

denied, while the
correct. ‘

. Contents of Para

denied, while the
correct,

. Contents of Para

denied, while the
correct. |

Contents of Para
denied, while the
correct.

Contents of Para
denied, while the
correct.

. Contents of Para

denied, while the
correct.

Contents of Para
denied, while the
correct.

10.Contents of Para

Grounds

correct.

3 are incorrect

contents of Para

4 are 1incorrect
contents of Para

5 are incorrect

contents of Para

6 are Incorrect
contents of Para

7 are incorrect
contents of Para

8 are incorrect
contents of Para

9 are incorrect
contents of Para

and misleading hence
3 of Service appeal is

and misleading hence
4 of Service appeal is
and misleading hence

5 of Service appeal is

and misleading hence
6 of Service appeal is

and misleading hence
7 of Service appeal is

and misleading hence
8 of Service appeal is

and misleading hence
9 of Service appeal is

10 are incorrect and misleading -hence
denied, while the contents of Para 10 of Service appeal is

All the grounds are taken by the respondents are
legal and will be rebutted on the time of arguments
with the prior permission of this honourable court.
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It is, therefore, prayed that on acceptlance

of this rejoinder, the appeal of the appellant may-please be

accepted as prayed for. {5 Q
Appellan

Through

ZARTAJ ANWAR
Advocate Peshawar

Affidavit

I, do hereby solemnly affirm and declare that the
contents of the above Rejoinder are true and correct and
that nothing has been kept back or concealed from this
Honourable Court. .

Deponent
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Abid Z &umu_Slo Mir Madad Shah
R70 Surath Kala TChbll Takht-e- Ndbl‘atl District, Karai\
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.

Proving
Peshaw
The Rg
Distric
Govert
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APPE

Jal UNDER SECTION-4 OF SERVICE TRIBUNAL A(,l

- Date of institution ...

| 18:12.2017 ¢
Date of judgment N~

13.09.2019

(A ppellant)

VFRS.US

;ial Police Ofllccr/Inspwlor (J(,neral ol Polnuc Kll)’bCl Pakhtunkhwa,
ar.
gional Police Officer, Kohat Rebl()l'l Kohat.

t Police Officer, Karak.

unent of Khyber Pakhlunl\hwa through Chief Secr ctary, Pcshawar |

1974

AGAI

NST _THE ORDER _DATED_ 08.082017 PASSED BY

RESP

ONDENT NO. 3 BY WHICH MAJOR PENALTY OF

REM

DVAL FROM SERVICE WITH IMMEDIATE EFFECT HAS

BEEN

[ "AWARDED 1O THE APPELLANT _AND _THE

REPR

ESENTATION OF THE APPELLANT FILED ON 21.08.2017

HAS

NOT YET BEEN DECIDED BY THE RESPONDENT NO 2.

Mr. Shah
Mr. Usiné

Mr. MU

MR. AHMAD | I/\SS/\N

,,L..

IFor appcllam
For respondents.

d Qayum Khattak, Advocate
in Ghani, District Attorney

-~

MEMBER (JUDICIAL) .
MEMBER (EXECUTIVE) ..

.K\MMAI) AMIN KHAN I\UNI)I

I)GMEN[

HAMMAD, AMIN KHAN KUNDI, MEMBER:

© MU
i .
% alongwith

“respondel

2. B

was sCrvi

i

. Apbellam

his counsel and Mr. Usman Ghani, District Attorniey for the
1ts present. Argunrnts heard and record perused.
ief facts of the case as per present service appeal are that the appellant

g in Police Department as Constable. He was<imposed major penalty

(Respondcnts) N :
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of removall

was involv
Police Stat
appeal on

appeal on

"3, Res

‘reply/com
4, | LLea
serving in
appeliant

9/14/15 C

the appel

dated 25.

2w )z//‘} !

from service vide order dated 08.08._20]7 on the é\llégziti()l1 _fhat he

ed in case [‘IR No 8 dalul 20.03.2017 under section 9/14/15 CNSA

ion Anti Narcotics Force Kohat. The appcllam filed dcpartmcmal

21.08.2017 which was not responded henee, the prcscnt service

18.12.2017.

pondents wérc summoned who é()l'\lCSlCd the appeal by ﬁling written
Tiehts.

rned c‘oﬁn‘nscl for the appetlant contended  (hat the appellant was
Police Department as Conﬂlsl‘abl.c. It was further contended that the.

was involvc'd in case FIR No. 8 dated 20.03.2017 under section

INSA Pollce Stauon Anti Narcotics Foru. Kohat alongwuh two other

persons namely Umar Sharif and buajum khan. It was iurthur oontmdcd that

ant was hon’ublc wcquitted by the trial court vide detailed judgment

19,2018, It was fujther conlcndcd that the rcspondent-dcpartmem was
required to wait for conclusion of uxmmal case but without Wdllll]b for the fate

~of eriminal case, the appellant was lm])()bb(l major penalty of removal from

~,.§'e‘r-vic,e vide order dated 08.08. 2017. lt was Iurthu contended that nclther

proper departmental inquiry was conductcd nor the appcl]ant was associated in -

departmental

proceeding nor any show-cau's.c notice 'alongwith copy of inquiry

r

report -was msued to the appdlanl thcu,[oru thc appclldnt was u)ndcmned

unheard

» D aside and

appellanl:

- the. coutentlon of ‘learned counsel {or thc appellant

which has mndued the wholu prou,cdlm, mcg,al and liable to bc set-

prayed for acccptance of appeal

5. .- QOnthe olhcr hand, lcarm,d District Altormy for the rcspondcnts opposed

and contcndcd that the

was_ arrested on the spot by the Antl Narcotics Iorcc red handc,d It

was - further . contended that acquittal ol the appeltant 1s no ground for
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{0

(Lo e

" Kohat alleging therein that the

2

TN g e
% e CITEYE

3, :}
A L
L [ R
~ }_ 328

~ exonerat

7 2oz

Jjudgment

ng him f.roAm the dgpartmenlal proceeding. It was.furthef contended

that proper departmental progceding was initiated by the respondent-department
and after

major penalty, of removal from service and prayed for dismissal of appeal.”

6. Perusal of the record reveals that the. appellant was serving in Police

Department. He was involved in Narcotics case vide FIR No. 8 dated
20.03.2017 under section 9/14/15 CNSA. Police Sta»tior.lt Anti Narcotics Force

Anti Narcotics Force recovered 2400 grams

" Chars from the motorcar driven by the Umer Sharif while the appellant

alongwith one other person namely Sirajum was setting on the rear seat. The
record further reveals that the respondent-department was required to wait for

the fate of criminal trial but the respondent-department imposed major penalty

of removal ﬂ"0m service be‘l“or.e-conclusit)n of the criminal trial. The record
further reLeals that the appellant was acquitted by the trial court vide detailed
dated 25.09.2018. The rccord fuylhcf reveals lhai the r@poﬁdént-
dépar_tn}ent initiated dcparlmcplul procecding against lhc‘appcllant‘ but the
inquiry -officer has not conducted the Jinquiry in the modc .u-nd‘ manner
prescribed under the Police Rule, 1975 even a show-ciuse notice uloﬁgw’ith
copy of inquiry, report was not handed over by the lfcspondent-dciaanl'lﬁwnt to the
a‘pgellant meaning the-rcby that the appcl-lun{ was 0()1'18'6:1'1'111;'(! unheard \Vi]ich has
1A'01_1T(lc1'cd,-l]w whole pr()ccétling illegal aind liable be set. As such, we partially

v pme
nd reinstate the appellant intg

. ) , r

accept the -appellant, sct-aside the impugned/a
service wiFh. the direction to the respondent-department to conduce de»nowy in
the mode

and ‘manner prescribed under Police - Rules, 1975 and respondent-

department: is .also directed to fully associate the. appellant in inquiry

proceeding; providing opportunity of cross examination and issuing show-cause-

m Cs N

fulfilling all the cpdal formalities, the appellant was righty imposed

‘ u?m/g/




notice alo
~ subject to
costs. File

ANNOUN

ngw:th copy of mqu1ry mport Fl1e-issue ol back beneﬁts'will be

thc outcome of de- rlovo mquxry Parucs are left to bcar thlI‘ own

be conslgncd to the record room. s

13.09.201‘

I:CE-D - o s
(MUHAMMAD AMIN KHAN KUNDI)

MEMBER

(AHMAD HASSAN)
. MEMBER
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- [Supreme Court of Paklstan]
S :Present‘. Javed Iqbal, Muhammad Smr Alvi"apd. AHWHTA'Z;#heqﬁJamali,.JJ : -"‘ ‘. RS
. MUNIR AHMAD-—-P etitioner- " , A - - '
© Versus | A

- C_HAIRMAN, WAPDA-—Resboﬁd_ent .- R Do ~/;\..‘

“Ci'.vil petition No. 497-0f 2010, decided on 22nd JulY, 2010.

(On appeal from the JUngnent dated 2142- 2009 passed :by Federal Sefyice"TribunaL.islamabad m :
Appeals No.710- 712 )CS/2006) - . . L

‘ .uewuceTnbunal% Act (L)O(Of1973)--~ o B - o . . o o :

-2.-S.4---Consty ftution of Pakistan (1973), AIt 212(3)--—Appcal-—-Lumtatlon»——Promotxon---Gnevance of it
“civil servant was with regard to promotlon on the basis- of Water and Power Development Authority ¥
(Water Wing) Subo'rdmate Scientific Staff- Semce Rules, 1982, which were acted upon i yeaw 1983,
- whereas civil servant assailed the: promotlon in year, 2006——Vahdaty-—-le servant’; remained in-deep - i
. slumber for more. Jthan 20 years’ -and. 1t 'wa s too late-in the day to question the legality ¢ of addmonah-
{note---NO plausiblé: Justxﬁqaggp;;gop,ld«,ba:fmmshed\b .Mcml«» yan! for the: delay,- that. of
| imitation was notng I , hmcahtywmch was; ‘
- -GOW T ; 3

"stnotly---Cw sery
mlportance

N Tnbunal and’ beSﬁdes that no
o invocation ot the, pl‘OVlSlOI‘_lS enumerated in An 212 of the ConstItlItmn-—-Leave 1) appe

A Chamnan, D1stnct Screening CommlttCE, Lahore and asotber V- Sharif Ahmad Hhhml pLD 1976 gc g
T 2585 8. Shanif Ahrmd Hashmi'v. Cha]rman, ‘Screening CO mmittee Lahore and a0 other 1978 SCMR: 3675
"7 Yousaf Al V- M ammad Aslam 7in and 2 others PLD 1958 SC Phk 1045 Punjab’ Prpyince v. . The: B
. Federation of Paklstan PLD 1956 FC 72;Mu_hammad Swaleh and another v, Messts United Graip and -

* Fodder. Agenmes PLD 1964 SC97; Chief Kwame -Asante V. Chief- Xwarme TawiaPLD 1949 PC 45;
‘Hussain Bakhsh and others V. Seftlement Commissioner and another PLD 1969 Lah. 1039; Nawab Syed "
‘Raunaq Al and others V. Chief Settlement Commlssmner'aﬁd' others PﬂD 1973.8C 236; Chief Settlement - ?
Comrnissioner, Lahore v. Raja Muhamma Fazil Khan and other PLD 1975 SC 331 WAPDA. V- Abdul -
Rashid Bhati 1989 SCMR 4675 “pederation of Pakistadi V- Muhammag Azimn Khan 1949 SCMR 12715

: Inspector-General of Police, Balochistan V- Jawad Haider-and anothe‘; 1987 SCMR -'.1_606';"':'WAPDA;VA.]

D Aur angzeb . 1988 SCMR 1354, Muha.mmad Naseem Siprai V. Secretdry, Govemment. of Punjab 1989

o SCMR 1149; ]Mnhamma Ismail. Memon V- Governmcnt,rof Sindb ane‘l aniother 1981 SCMR'244; Qazi

;- Sardar ahadar v. Secretary; Ministry of Health; Islamabad aod others 1984 SCMR 1773 Stnith v, Bast

Elioe Rural District Coun cil and: others 1956 - E/1736 - province: of East Pakistan and- others V¢

L Muhammad- Abdu Miah PLD 1959-8C (Pak); 276; Muhainad: Nawaz and others-v-%eovemment
. of the Pun;ab and others 19 77 PLC (C ST 165 an Elah1 Slddel v. Pahstan PLD 1990 sC’ 692

rel. . .

2210




Ve

Muharrmad Abdu Mrah (PLD 1959 SC (Pak) 276) Mehr Muhammad Nawaz and others \Z Governmept
s bof the' Punjab and others (1977 PLC (C ST) 165). and Fazal Blaln Slddrqr v. Pak.lstan (PLD 1990 SC

692)

3. The question of discrimination has béen exammed by the learned’ Federal- Servrce Tnbunal m the
Judgment impugned, re levant portion‘ whereof is.reproduced: hereinbelow for ready reference - :

. limitation raised by the leamed counsel for the.respondénts. It is' a matter of record that the

... the general pnncrple that the issue of discrimination tan be agrtated at any time. But the Tribunal
. bas not been vested wn‘.h powers which dre available to the superior judrcmry The appeals {filed ~
."‘before ‘the Tnbuna.l have to comply with the mandatory'reqmrcments of section -4 -of the Semce
" Tribunals Act; 1973 and-it is a settled principle of law that the provisions 6f the Limitation Act”

-are to be stnctly applied to servicé appeal as held'in-the case reported in PLD 1990 $C.-692. This

. Assistant Research Officers. who. possess Post-graduate. qualification, which they. claim - i

. to both sides. If,one side has been' given. prermurr} for. possessing: hi

htrp /lpanstamawsne comvLawun Uit:lmwll.uuwuux a.-.pn.m

N . . 3 Lt Lo .
- L .o . . ,.,'VA

~

et . "

"9 Before- proceedmg to examine this’ appeal on.merit, it is necessary to address the questron of .

appeUants who|entered service in 1977 are aggrieved.on .account of note added to. the service
Rules in the year 1983. Secondly, it is-not denied that the matter has been agitated by the "
appellants for the first time in 2006, i.e. after the lapse. of almost 21 years. There ‘is.no cavil with «

was further reiterated in the order of the Honble Supreme Court in CP No 700 of 2008 dated

24-6-2008.

10. Even otherwrse the question of drscrrminatron can: be pressed into- service wtnle companng
equals ie. wln]e| comparing’ appeais with-appeals and got: appeals with pears. Perusal of the record '
reveals that theré are two channels for appomtment to the post of Assrstam Research Officersic. . 5
through promotion on the basis of 75 %-quota.and. through- direct recnut.ment on‘the basis of 25% . . ..

.quota. The appellants admittedly have not challénged the recruitment rules nor have they: ag;tated

this fact in therr oral arguments.’ Then' gnevance is directed . against the -grant .of" premlum tc

.‘i

dlscrumnatory Plam reading of the' 1983 amendment clearly shows that the respondents havg

-only given prermum to higher- educatn‘)nal quahﬁcatron. Tliey hav‘e not disturbed. the  réservég

quota for promonon, nor have they created- any'hindrance ‘in the tareer path of the promotee.
officials because their seniority has been protccted over dn'ectly appomted AROQ's having: hrghe

* qualification. The charige that: was. brought about 30~ years ago; ag elates. only o thé grant o-
. premium to fugher educanonal qualifications. ‘But -evén.in this ¢
.. amendment' which says that *'with'due regards to merit on the recotnmendatrop of the Selectior

e there is a- prowSo in the’

‘Board". The’ pre‘rmum under dispute in' 1983 inade’ n.distinction between the directly recruitec-. .+ .:
and promoted- officials. I was uniformly apphc ble* tg>all- emplo es in the said ‘cadre. wh« :

. posiesséd hrgher education qualification: Therefore the: -question ‘of discrimination does not arise: °

The “rules provrde for récruithent. og the . basr., of; graduatron de'gree bt one stage and th-

of pohcy/mstrucnons/rules by the résponderits. Mareover, we ﬁnd that weightage has beett give: p
er education. quahﬁcatlor el
thie other side has received weightage in promotion: quota ‘and retention of seniority in the:highe

grade. Therefore in the final analysisthe, weightage is counter-balan¢ed in the term of long-terr l

. postagraduatron degree at anpther stage. The -appel llant has not been. aE‘e to pomt out any Vlolatlor

:  career prospects Itisa matter of record that the cause. of. gnevance accrued to. the. appellar

almost 30 years ago And according to him it was- aggravated in-2001 w1th the introduction of ne

_pay scales In mfr opinion, the appellarit should have agnated the gnevance within-time."" / oo~

4 No ﬂlegahty or m-egulanty could be pomte& out in the Judgment

' unpugned and besrdes that no question of law of pubhc rmportance 1s involved whrch is sme qua non fc ;

AR wr
AN Y-y Ty SRR
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mnocem.\. ‘
polmcal rivalry, But the evidence

brmgmg Jhome the guilt does fully supp

* tie commission of offence, who has rig
.-inngcent Jife of a child in a merciless 4
he oming:hoy. He c‘.oe< not dcaer"- any lemy

-7, In new of the ubou,r
: dlSl!l!Sbed ace ovdmgy

. N.—}-LQ.IG- usc .

’ competenl---Dzsmxssa! of appea

SUPREME COURT MOI\’I HLY RbVlEW

menl pro;ecwd by l\nn is: s07
produccd by the probecutmn
irt and justify his involvement iy
Ditly begn convicted for takinga [é‘

yd.cruel manner l'or no faull f

lhc cause of his mvo‘vc .
'f‘Begum 5 ca

e ‘.ppeal bun;, mthout me.—n

* - Agpéal digiss

. - Tikkar Mishammad Chauéh,yf‘c.f.'?
« Raja’Fayyaz Ahmed and- Ch. ljaz: Ahmed 9
‘ RAIA RHAN---Peulloner e

. . ”—vers\xc R P ;
MANAGER (OPE.RATION) FAISALABAD E.LECTR!C SUPPL‘I’
COMPAN‘!’ (WAPDA) and Olht.l’\---RE\pODdtlllp e
9 dcuded on 21ét May. 2009

ed 11-’).-2009 passcd by thc Fc
R) CE 0f;2005)..

Clvll Peuuon No 636 of 200

(A;,amst the Judgmcut dal
Service ’l‘nbunal Islamabad, -1 Appeal No. 445(

{a) Removalfrom Serv:ce (Spccml Powers) Ordmance

of- 2000)—-- Co {
-85 34 & 10---C0ns!r!uuon of Pakistan, Art. 212(3)--—Compul50

“retirement. froin serwce-—-Dlsr.utsaf of flrs! {Ieparlmenlal appeal

being time barred—--Dlsnns.,a! of second- deparlmenlal appeal as;

I by Service: Tribunal on merits as ¥
efort

(XV!

d-—-Val;duy-——}'elztwner had filed appeal b

Tribunal without fu!filmg mandatory reguirement .of S- 4 of Sery
Tribunals Acty 1973 in- regard to: hmua!wn-—-Com! could:,
compromise Cn, llmu':an---Peuuoner during four years, of . service
been punished for unauthorized absence as many os eight til
Petitioner by his subsequent conduct had accépted pumshmen
Lompulsory retirement by getting his. pensxon claim and -ino!
pension regularly-—-Supren.e Court refused to grant leave- to appe

Ipp. 679 680 631, 682} A,B F, H, 1, M&N

as ifs being time barre

circumsfances.

Raja Khan Vi Man.a;

Supply Com

" Maji Gholam Rasul
se PLD 1978 SC 220 and Nawab S

.PLD'19'-3 ZSC 236 rel
() Consl:tuuon of Pnklsmn---

: Ari 212(3)---Concurrentfmdmgs offact by
“Service Tnbunal---Valxduy---Supreme Court w
such f'ndmgs ip. 680] D .

- Ifl:khar Ahmcd Mallk 5 case 2005 SCMR 806 V L g

(d) Servnce Tnbunals Act (LXX of1973)---

---Deparlm enlal appeal b

ervzce Tnbunal

Chanman P]A and others v.

GOVemmem of Paklslan throogh Secretary,
Bashir Ahm..d.xhan PLD 1985 sc 309 rel. -

Feqli ed
1cu

Khan S;ihiB Shér Muhémméd Mir's ¢
U) Consmunon of Pakistan--- . o

2 j212(3)—-Consmunonal junsd:m
”"Slifuuon-—-Dascreuonary in clmracler {p.. 682] J

~.C nstitution of Pakzstan»-- _

,C“A"s 185G3) & 21203)- ~-Grant of leave 10 opp
. ourt---Discretionary- “Ip. 662]1\ :

G m!am Qadxr Khaw's case 1986 SCMR 1386 rcl

’ d )---Serwce Tnbumn HRTITN.
: 1’5”‘8 f”!dmg offact wuuld no:

671,

er (Operauou) Fm\alabdd Dccmc
pany (Ch. Tjaz Alimed, h)!

se PLD 1971 SC 376; Mst. Am:na

s ca
yed Raunaq Ah § caee

fooPhal
mlUm 1.:le,Jumce by Suprc: s,

Appella!e Aulhonty and
ould not mlerfere with

emg time- borrcd-—-Effecl——-Appeal
would not be compe!enl [p 680]E '
Nablm Mahk PLD 1990 SC 951;"

d others 2007 SCMR 513 and
Ealablmhmenl Dwmon V.

"WAPDA ai

d' “then its

tosbe: dxsmlssed for bemg !xme‘-bane

ssed. Ip. 681] G -
use 1987 SCMR 92 rcl

on under Ar! 212(3) of the -

cal. by Sl'ﬂreme.__
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(h) Constztutmn of Pak:stan‘_‘

_ '---Arts 199 & 212(3)-~-V01d order-—-Consmunonal Junsdlcuon o

_High Court and Supieme” Couri---Scope---Such Jurisdiction might b

) refused, lf same was meant 1o- enubl’e - petitioner . 10" circumpver

provisions cf law of lirnitatioi or xfhe was stopped by Ins conducl fror
»ﬁclfe':gmg order [p- 682]L

. Muhammad Ismail’s case 1983 SCMR ‘68 Abdur Rashid’s cas

1969 SCMR 141 and Wali Muhammad $ c.ﬂe PLD 1974 SC ]06 rel

Halder Hu\\am Advocatc Supremc Cnurl and M S Khaua
Advucate-on-Record for Pemmner ot

N

. Nemo for Recpondemﬁ.a

CH UAZ AHMED 1. ---Ra_pa Khan pelmoner, beeks leave
appeal against the’ 1mpugned _}udgment daled 11-2-2009 whcreby t
" ledrned Federal .Service Tribunaj, Islamabad dlsmmed Ius appeal on
mcnts as-well as time- barred .

‘2.. Delalled facls have al:eady bccn menuoned |n lhc lmpubn
Judg,ment Howevcr, nez.ewary facts out of which the present. petiti
arises _ ar¢ that - petitioner was appointed as .Chowkidar” with

23-2-2004. under ‘section” 5(4) of ‘the Rémoval from Sesvice (Speciil
. Powerv) Ordinance, 2002 along witli statement of allegations was derved
upon the pelmoncr contmmng the. following. charges:--

! "(l) Whereas you Mr. Raja. Khan, Chowkidar PESCO (WAPDA)
3 Jhang Circle Ihang are- chargcd with mmonducl as per smcmcn
. : : ofallegatlom attached. SN IR

) And whereas on the bam of dm.umenlary cvndcm.e avalhblc.
"is not considered necessary 10 have formal i mqunry agam\t yo

and that proceedings are being initiated under Section 5(4) of th

might entail imposition of a major penalty of dismissal fron
., service as specmed in ccctlon *3 of (€ said ordmame

)

Now, thercforc you are required (o Show ause within 15 day

from the date of receipt of this notice as to why Lhe proposcd

“action should not be taken against ynu

If no responv is recexud from you within.the time supulalc

0)

SCMR -

' rcspondems establishment from April, '1985.. Show cause notice datéd

: Removal from Service (Spec1al Powers) Ordmancc 2002 which

- gbove, it would bc presumed that either you have no dcfence t -

. 2011 - Ra:ia Khan v; Mariaget (Opération) Faisalabad Electric 679
S : Supply Company (Ch ljaz Ahmed, I)

,offer and/or you have willfully declinéd to do so. The case sh.all _
: lhen be decided on ‘ex parlc without further reference.

. threas you. Mr. Raja Khan, Chowkldar PESCO Thang C:rcle
"l,,Jhang are, charged with  pross nnsconduul" mcthcncncy,

corruption’ and mal practices for the following charges and other -
relevant CIICqulQI)CCb :

“As per leporl of Mr. Shahzad Nasir, Telephone At(cnddm md )
"Mf. Ghulam Abbas Bhatti Telephone Attendant PESCO Ihang

.. Circle Jhang. You are absent from.duty w. e.f 6- 2-2004 " to

" 17-2-2004 - without mnmahonlpnor penms.snonlbancnon leave )
“from. the Circle Supennlendemch(.hmcal Oihcerland by thc -
underSJgned . . :

If any m:shdplmcxdent creale in Circle '()t'ﬁt,e who are’
reaponsnble You are already so many times directed 1o prssenl

- .‘_‘dulles

. '_Pemloner submitted rcply to the ':how cause nouce .snd admnled :
llhal he. was absesit’ from duty ‘on account of iliness. The competent’
}llhonty ‘after providing him personal hcarmb awarded major penalty of
-'compulsory retirement from service w.e.f. 31 3'2004 vide order -
¢ dated 29-3-2004 . Petitioner being aggrieved filed dcparlmenmi appeal on
6-4-2004 before the.appeliate authority who disiissed the Same as time
barred vide order dated 10-11-2004. Thereafter the petitioner_ filed
'another appeal before the Managing Diréctor Power an 8-12-2004 which
Was dismissed vide€ order dated 4-2-2005 on the grounid that there is sio .
Provision of second appeal "fuirther appeal” under the rules. Petitioner

J“dLmem dated 11-2 2009 Hence the present petition.

3 Learned counbcl for the petitioner \ubmm that the lmpubned

Ofder ‘of dismissal of the, petitioner dated 29- 3-2004 .. was passed- by -
‘ ‘“Competem -authority, . lhereiore the same wa$ corum non judice and
Without lawful. authomy He further yrges that impugned order of the

depdrllncnt was- void, therelore no limitation would run against such

type of order It can-be agitated at any time and could be ignored being a

void order Learned Service Tribunal had tiot adverted to this _aspect of

te: ¢ tase, therefore, the impugned judgment was passed by thc learned

Ser‘“ce Tnbunal w1thout apphcalmn of mind. .

‘We have given our anxious consideration to the comcnnom ol
he | learned, counsel of- tlie petitioner and perused the record. It is an
Imitted . fact lhat show cause notice was Qerved upon the pent:oner

i the office Jter closmg hour': but youhave failed m onlcml ‘: :

be'“g dggneved filed Appeal No. 445(R)CS/2005 in the Fedcral Service
Tnbunal Islamabad, on 12-4-2005 which was dismissed vide lmpu),ncd

A




SUPREME COURT-MONTHLY REVIEW . . [Vol.'X-LW'
under_ the "provisions .of Removal. from Service (Spcuiva'i Powc'r;}
) Ordlnance 2002 wherein it is specifically pravided under the provisi

of the Ordinance that petitioner has to file dep.:rlmcnlal dppeal witliin lhc

prescribed period of 15 days. The order. of compulsoly setirement wa
passed by the. competent authority on ’29—3-2004 The pétitioner it!ed
dearlmenlal appeal on 6-4-2004 whiz b was dizmisved as time barred oy

10-11-2004. Thereafter the petifioner l"lcd second appes! before Ahelk

Managing Director on 8-12- 2004 wl*uh was, also dismissed on 4-2 20[]5
in.the followmg terms:--

.

"lt is to inform you that your appeal undcr reference dues 10

merit considerafion as there is no provmnn of second appei
u
further appeal” under lhc ru]es

*5.  The leamed Seivice Tnbunal llad n},hlly u.ome to lhc concluelon
that appellate duthority was Justlﬁed to diginiss his appeal a§ time- barst
and °cc0nd appeal was also dismissed wiih co;,ent reasonis on'account
non dValldblllly ‘of any provision under the rules to file second appeal
higher .authority ‘after dismissal of the first appeal. We have also-
examined the matenal on record with .the . assistance - of the-lears
counsel of the petitioner. We do not find any infirmity or illegality wil

regard to the conclusion dmved al by the learned. Service: Tribunal
regard to the fmdmg menuoned m para T uftln: Jmpugned Judgmem I ;

uthcrwnbe lhls Courl does not uucricrc wuh the Lont,urrent tmdm;
fact arrived at.by the dcpartmenlal aulhonucs and learned ser
Tribunal while exercising ~the power under Anticle 212(3) of 1
Constitution. See ]lukhar Ahmed -Matik case. (2005 SCMR 806). It
settled proposition of law that when an.appeal of the employee was tul
baried before the appellate’ aulhonty theirthe appeal béfore-the Tnbunal
wag also not competent in view of the various pronouncements of s
Court. See Chairman PIA and others v N.Nm Malik (PLD 1990 §
951) and ‘Muhammad Aslam v. WAPDA and “thers {2007 SCMR 513
The question of law with regard to the representation-has already be!
decided by ‘this Court in Government of Pakistan through Secretary
Eslabhshmcnt Division v. Bashir Ahmad Khan (PLD 1985 SC 309). Th‘
relevant observation is as 1ollowe --

b

jegchess

"He‘cha‘lleng,ed his first.compulsory retirement through a 2 revied
application filed on 23rd of October,-1974, which was decide
on 3-6-1975. This was the final order passed on review. It o
be challcnged within 30 days, before the Tribunal under sect
4 of hie Service Tribunals Act..If the appellant chose not to hl
~an appcal but enly to repeat a repn.\cntatmn before the sa

0] -

acccpted the punishment awar
6n the basis of subsequent events ag the petitio
‘b pensionary benefit to the respondents..

Rs.155,733 as well as monthly pension. He a

tarned Service Tnbunal wis justified to dmmbs

Raja Khan v. M.ma;,cr (Opemuon) Fdl\dldbdd Electric
Supply Company (Ch. ljaz Ahmed, J)

. authority who had dccnded the_review, that by itsell would not
give him anothcr cause of action to file an appeal, under section
"4. The period spent in making the representalion {his second oF
any . other- representation after” the decision of the, review
"application, could not be excluded as of right in counting the -
period of limitation .............. The review petition filed by

. the respondent in that beiali -was decided nn 13-6-:978. Instead
‘of filing an appeal before the Tribuna} under sectiun 4 within 30

- days, of this final. ordér passed on review, he made anolher
_representation which cavsed further delay . The' period co
during the processing of the subsequent rcpresenlatlon could not

" be excluded as of right. And there being no condonation o any -
o good ground by. the Tribunal, the appeal filed on 14-1-1979, was

" clearly time barred and should .
: accordmgly_

-have been .

The appeal of the peuhoner before Scrvsce Tnbuna! 15
i c0mpctcm under section 4(1)(b) of the Service Tribunal Act, 1973.
ince the peunoner has filed appeal-before the Service Tribunal without
fulﬁllmg the mandalory requirement of section.4 in regard to limitation
id court canriot comprommc on lhc hmltauun See:--

‘ Muhammad s casé (1993 SCMR 1354)
Messrs Ra;a lndmmee case (1998 SCMR 307)
Mst. Sirajun- Mumm s case (1998 SCMR 785)

Itis admltled fact that appeal is obvmuxly time barred and it has
,bcen held by this Court'in Khan Sahib Sher Muhammad Mir's case (1987
S__CMR 92) that when an appeal is required to be dismissed on limitation,
{s merits . need not be discussed. Inspite of the aforesaid law laid down

by.'llnx Coun the leamed Service Tnbunal has consldcred the case on

merils and. ‘the appeal was also dv;ml\scd on merits. It 1s pcrtmcnl 10
mcnuon here ‘that .the competent authority awarded penalty of
Compukory retirement vide order dated 29-3-2004. The petitioner, had |

ded by the respondents due to his conduct|-

ner applied for payment of

Petitioner got settled his
pénsion- claim within three months after his retirement and” received

1so received his monthly
ension - regularly. - Petitioner preferred appea

ted ‘in the impugned
he learned Service Tribunal was

1l kiown pnnupal of "approbate

681

nsomed

_dl:.:ms\ed .

1 before the Servicel
. Tribunal on 12;4-2005. This facl was- -also no

Jlldg,mem in para 10. Bven on’ merits t}
 justified {o dismiss his appeal on the we

nd reprobate.” See Haji Ghualm Rasul’s case (PLD 1971 SC 376). The
his appe.ll on the well-

A\




62 SUPREME COURT MONTHLY. REVIBW -~ {Vol. X Ghulam Shabbir Ahmed v. State -

‘(Muhammad Farrukh Mahmud, N . o
2611 SCM R 683

known prmcxple of esloppcl keeping in view. xnbxeqmant evenls Sec Mst
. -Amma Begum 5 case. -(PLD 1978 SC 220) ’

8. The conducl of the pcmloncr has been lnghllghted by the Ser ¢t

i ;Tnbunal in .para 10 of thc nnpugncd }udgment wluch is reproduc
* herein be]ow.‘ P

[Supreme Courl ol‘ P'\knshn]

‘Presenr M. Javed Buittar, Muhammad I'mlukh Mahmud
Lo andMuhammad Saerh JJ

GHULAM SHABBIR AHMED and anolhcr»——. p[~_. faais

“We have seen. placed en the record a number of ‘ducune)
‘which. mdlcate the service record of' the. appellam Froin 1989

137 27-3-2003, -the ;appellant. has been'’ punmhed for unauthoriz
: abs‘ence as many as eight- lmlc The pmmhment mcIuded
- censuie, stoppage of one dnnual’ mcremen( for one- ye.n (1983)*
reducnon to three’ lower sta;,e in time ﬁcale for™a pe
R lhree ycarﬂ (1990) sloppa;,e of one “anival increm

for ong year '(1993) and stoppa),e ot dnnual mcrcmenl for o
year (1995) " " . .

versuq B

THE STATE—--Reﬂpondent

"{On appeal agamﬂ the Judgmem dated 24-10- 2002 pu\cd by (he~
ho ngh Cour( Mul(an Benchm Cri. A No 34 of 2002)

y 302(b)---Re appralsal of ewdence---Double murder—--]’rompl-
'F'I.R -Ocular account supported by medical evidence---Identity of
cused was not disputed ot all and he had been described by naine and
 his deeds in promptly lodged F.I. R. -~-Slaremelm ‘of prosecution
messa: were fully supponed by medical evidence and corroborated by
“facts---Matter. was ‘reported to’ pohce within -45 ‘wmiinutes. and’
oslmorrem of ‘both the deceased were conducted on the same mghl
ix. hours of their death—-Moiive as given in F.L.R. also’ stood :
fo ed and, was corroborated by ocular account---Ocular account was
10_ supported Jrom report of Forensic Science -Laboratory wluch -
cvealed ‘that "empties récovered from spot were fired from .one:’
Statements of deferice witnesses did_ nof lelp the ‘dccused—
Effett—-l’msecuuon had successfully proved its -case beyond doubt
.‘ ‘accused ‘and “he was rightly conwcled.under -S. JOZ{b),
-Sentence of denth awarded. 1o’ accused-by Trial ‘Couri- and.
nam!qmed by ngh Coirrt was not interfered with by Snpreme Coull--- -

’ SCMR 1386) It |s also sellled Iaw that con«muuonalJunsdlctlon ap
. vond ‘order may be refused if it ‘was; meant (Q ‘enable - petitioner

circumvent provisions of law of. lumtatlon or lfhc was c\topped by hi
conduet from challengmg of order See: i

X Muhammad lsmail’s case (1983 SCMR 168)

Abdur Rbhld 5 cas’e (1969 SCMR 141)
'Wah Muhammd H cabe (PLD 1974 SC. 106)

“law laid down by this Courl in Nawab, Syed Raunaq Ah
1973 sC 236)

11.

mﬁrmxty or ﬂlcgahty in the impugned. Judyncnt Even’ olhcrwne the
learned counscl has failed to raise any question of public finportance
the present .case as ‘contemplated under” Ariicle 212(3) .of g

Constitutios. The pctmon has no mem and the same is dismissed, Leav
refused.

302(b)--—Qanun P-Shahadu! (10 of1984), Aﬂ 22--—Re—appremsal -
€y ence-—-]denufcatwn ‘of accused in Courf-—-Pholographs of
Accused was not previously known to prosecution witnesses -
ily described by features, who was arrested after two years of
occurreiice- Prosecution witnesses had seen accused for very short
and: ‘they did. not ldenufy him - during rdenuﬁcarwn parade biit

S,.A‘_.](./R—-’)/SCV A '; " Leaveref

-Siich identification in Court was menmngless as by that time

i c used was already known to prosecution witnesses as only that

ntified Kim aof the time of recording of his statement in Court-- e

e ——




¥ud°~?mo’r1{’
.;-v‘-z

2012 SCMR 195 '

Versue

Service Tr

---S. 4---Appeal
Service Tribunal

Validity---De
. filed before
Service

Muhamma
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ORDER

judgment 6
appellam was

30 1S conte

the
ordev

‘[Supreme Court of I?alustan] .

. Present: Khilji Arif Huss’al %md

‘bunals Act (LXX of 1973)--. '

before Semce Tnbunal—-»L

dismissed.
partmental appeal
Service Tri
Tribunal was reasok

. to Junsdlcuonal err

d Aslam V. WAP
Supcrmtendent Po

Noor Ghoun Advoce
for Appellant

d Khan, ‘Advocate Sup

Date-of nhearing: th

KHILJI ARTF

9. Heard the lear

nded by the learned

Service Tribun
pwsscd by the departin

hﬁpz//www.paldstanl awsite.conylaw Online/taw/conen

* /&wl'q V3
k/l b

M5

A&o

__SAJJAD'HUSSAH\T—--Appellant SRR

‘C'wnz Appeal No. - m 10, degid
(On appeak omthe ordewdatad&»’l-@&l@ of e Wsmw :'I'mhxma%, rslamabad passed in'A1
No. 21(1\)(03) of 2010). ‘ '

artmental representatl
‘servant as the. same Wwas. barred Py limitati
. ant wa dby tipae; 'thezefme even if the &
{bunal was i’ Ctimes 1 ‘ligf._conlii._ ke granted to him ---Judgmcnt passt
nable aud proceeded on cogent: g;oand---Cwﬂ servant was unable to 8
mtezference-—-Appeal was dlsmﬁsed

al mﬁrmity which: could: Justxfy
ur-Rehman V. Dm

DA and others 2007 SC MR 513 and Zia
S, Abbottabad and ofliers 2009 9.§CMR1121 rel.

nmtat&on—-—'ﬁme barre

or or leg

stal Semce
d Abdul :Sa.eqd Khan Ghourl, Adv

ate Supleme Court aB

reme 'Court'a_nd Mazhar Ali B Chohan, Advocate-gn-Rect

August, 2011

ourt, 18 dn‘ectcd agal

A]N J.~-This appeal;
TFederal -Service Tnbunal Islamabad whereby appeal filed

ly: barred by time. .
tely.

-
thh the leave of the C

available record rmnu

d by the appelian
5 of the
on 28-6-

arties and perused the

counsel for the appellant that the appeal file
drawn OW attention at page 4

t barred by time. He has
dated 30~ 4-2003 and depqr'tmental appeal

sed counsel for the p

al was 1o
mental authority




‘h‘;tp:/r‘www.pg,k;istglﬂ'aﬁ( site.com/LawOnline/law/cos

’

‘page 52, which admittedl’j?-lifﬂféd nmiclhi after expiry of 30 days from the order_pas{sed by the con
authority. a .

_ 4, We have taken 3 into: Go -ddcranon arguments advanced by the learned counsel for the appelli .
' perused the reco i sai of the record.it appears that the. departmental appeal of the ap
C ] : b fors the. Sgrmce Tribunal was in time, no relief
X $45 *Hie cases of Muhammad Aslam V. WAPI
d 1B, ui Rehman V. Divmlonal Superintendent Postal S¢

ﬁ'om a]l angles m ﬂme hght of motenal on file, we are of the Vi
the mlpugned Juelgmexm ; xths_ edgiksSeny -emineatly. 16 ble. and. proce
cogent ground. The learnéd-counsel for appelant .' s-unable 10 adw dictional efror ¢
infirmity, which- would:just :

In-view.of the. above; sie-Goumol’ find: a;ay,ment (mtthﬂdlsi'ﬂd\appeal.wmch 1stdlsmxssed

M.I-I./ S-54/SC Appeal chsmlssed
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o - I‘EDERATION OF PAKISTAN and others---Respondents

" s¥ Judgement

": '(a) Serwce 'I‘nbunals Act (LXX of 1973)--- .

o ‘_[_Supreme Court of ‘I’ alﬂsta
esem Anwax Laheen Jamah fmd Muhamm d- éiéliéetl',i.;]&ﬁ, o
- ABDUL SATTAR—-’-Petxtloner' e

TVersus '

'j.fc P. L A No. 957-K of 2011 decided on. 6th June, 2012.

B {On appeal from order of Fedetal Service Tr1buna1 Islamabad (Ka1 achl Bench) dated 27 12 201
. ;passed n Appeal No 27(K)CS/2008.). . S

s

) ;,'--—-S 4---Filing of appeal before Serv1ce Tnbunal---Lumtatxon---Successxve departmental appeals
, ~extend perlod of limitation (for filing appeal). o e ’ . :

' 1998 SCMR 882; 1999 PLC(C.S) 510 and 1999 PLC‘ (C S) 862 ref
- (b) Serwce T1 lbunals Act XX of 1973)--- A

, _".----S 4---Filing of appeai before Service Tnbunal---I-;i'r‘hitation--_-'Sighiﬁcance-v-Qﬁe'gtion-:o'f; linxi{étio:
: should be cons1deted ser1ously in service matters. ) ST

2010 SCMR 1982 rel.

_ (c) Semco Tnbunals Act (LXX of 197’%)--—

----S 4---Filing of appeal before Service Tribunal ---antauon---Slgmﬁcance--- Question of hmltatxo
 canniot be considered a technicality mmphctte: as it had its own s1gn1ﬁcance and would have’ substantu
s 'beal 1ng on the merits of the case.. : .

2011 SCMR 8 rel.

.

Ghulam Rasool Mangj, AdVOoqte Supfe‘mé‘ Coutt and Ghulam Qadir Jatoi, Advobaté—on'—Récior«“

’ ior Petltmner

_ : Sanaullah Noor Ghon, Advocatc Suprcme Court and A.S. K Ghon Advocate on-Recmd fo
Respondent No.1. e

Ashlq Raza, D A G for: Respondents Nos..’i ano 3.

Dato of ‘hea‘ring: 6th June, 2012.
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: leavs- to-appeal assails the ordét d

by: Fe

‘was

- timie: Rejevant discussio

ig-with: the:. appeal “Wiierein no féasonable

f",-"" ground has been taken except th f 3
- promotion in the cadre of Commercial Inspector BS-16 as per:tnerit, but.the same rémained yinresponds
“Last-applicatica submitted on 20<11-2007; has not been-responded to. Tt ‘may be. mentione

" . &uccessive departmerital appeal Gannot:extend period of limitation: We: rely-on ‘1998 SEMR: 882; 1999

“:7PECH(C.8.) 510.and 1999 PLC (C.8) 862: Besides, it hiis been held: ifi 2010 SCMR 1982 hiat, "eivil
..+ sérvant remained in’deep slumber for midre than 20 years‘and it-was too late in-the day to. question the
"¢ legality of additional ‘tiote: No plgmlsilﬁ'l:e"'- juSti'ﬁC'Eifiﬁﬁ could ‘be-furnished by civil’.'sefva;'i‘itffdr'_the‘d'é,léy,': oy

. :éxéept that question of limitation was nothing more but a technicality which was an incorrect approach: -
©Question-of limitation could not be taken lightly, as I service matters such question should be considered. .,

ser‘ioliély‘.“. In"2011 SCMR 8, it was ‘also held ‘that; "Question -of limitation . cannot be considered :a '
"technicality" simpliciter as-it has got its own significance-arid would have substantial bearing on merits

- ofcase - : : T

20 ' Learned Advocate Supreme Court for the petitioﬁer‘ has not disputed that m“'fadt-"ﬂi_'@_'aéjje‘gl'f‘,—:‘.:
" .. preferred by the petitioner before the Tribunal was barred by time. This being the position, we-iind no -

““valid reason for interference in the impugned order, Besides, no question of law of public impaitatic-

is involved in this petition. Dismissed. Leave refused.

| MWA/A-3/SC Petition dismissed.

: Imltatlo

_ ibstantie

il Service. Tribunal, Islamabad, Katachi = |
missed on the’ground that it-was barred'by ..

arefilly ‘pernsed fhe record. Apparently,. " ©- |
riburial, on: 22:3:2008 against the ‘order. . ¢
2007, which femained un-responded: An

‘that theappellarit-has-beet contintiously approaching the respondents for -~ - 1"




SRR

AL s, ‘guard agamsl rhe pas

- .on cm:u 'sianual *evide

" ndose -

¥.Muyk.mmad, Asﬁ Chalha v. Chlcf Secmary, Qovemmcnl
of Pun_,ab (Jja Z "Ahmed Chaudh:y‘ .l) :

'imsscmn;gs C

[Suprcmc Courl of P-ﬂnsmn]

Present: Uaz Alimed Chaudhry and”’
Umar At Bandial, JJ v - ] IR

“cdse festing Y o’ 'cm:um faniia

nb:hry of bcmg q hbeml DT
. ‘zl;\,i. ”‘2 3%
' %

&@;,. “;’

ely nnsled lllww, '
; 11 \MMAD ASIF CHAT}IA and othcrs---Appellanls

¢
versus

jalxe mfereuce. . : )
3 consnsmm v;ew \hat -vhen anyl case re3|s entirely
¢ thén, eacb piece of evndence oﬂeqlc

c all links’ makmg out” one slrasgm chain wherc
it in the neck,bl' the accused :md the othér e

smg from thc cham would dxsconnec
\v}:ole cham 10 connecl Ahé one with he olher and

’comncuon ¢annot. bc sal’ely recordcd and that 190, on a¢

was held in the case of Fazdl’ “Elaki (ibid) and_in"yics of. the, chang %
huh lhe wunesc

social fnorms and standard of ethics. of the sociery, 16 W
belong and-also the questionable credibitity of the investigat
and its lmcompelency o prol'esswnallv invéstigaté
. crimes, by now, the Couns have 10 eAErCise moré and more caulio r
before. -accepling and resting its opumon ‘of being guilty on‘
cncun}slannal evidence coliecued apparentty in a dishonest, dubio

rough manner.

CiliEF SECR CTARY GOVERNMENT OF PUN}AB
LAHORE and othcrs---Respondenls

ah 2"2 10, 238 of 20]2 dcc:dcd on 25ik November

y'now it is.

"p_lOVld

‘body Any Imk m\s

\pcnl against |hc Judgmcnl dated 25 11- :.Oll passed by
- “Fribunal. Lahort in Appéals Nos. 2933 10 2936+.2 1939. 0.

‘LnOS 4416 of 2006, 500 10 505 and $91 of 2006)

(0= =

-‘::3;‘5,!‘,‘
B Ser .

zArt - 21208)---Civil serv:ce---Appeul agaum _;udgmcm of Se!wce
pal fitnd before the Supreme Court---Question of facl»--Such
n coeld noi be gone into in appeal proceedings before the -
e Court nuder Ari. 212(3) of the Constitution. [p. 170)-8 ’

, Promotion and Transfer)

jon but to adopt ‘the same

6. Thete"ore .we are le[l with no Opl
facts and cnrnumslanpes o

ping ip view the peculiar

and ¢aution, kee
« from the one. cited above.

- case, whlch cannot be pul 3par

} .
Conditions of

7. With all respects to'the Bencd of the learncd . =
Coust, tHese precautions and Judma! cuge so required, was .- Punjab Civil Servants (Appouumem and

Rules, 1974, g, 13--- Appointmeni  on acting

a---Scnpe--—Appomlmem on acting

h regart 10 the guilt of the app

ihe evidence in the cas 47 '/off“ P bﬂns——l’lomonm

9 nlge/ojjn.:.lnu' busis did not o
b0) € e

and view of the trial Judge wit
endorsed by it. Thus, the approach 10
at.cord Wit e principle since fong W¢ i seuled.

nfer any vested right for regulnrs

case 2010 SCMR 1301 ref.

g.. Accordingly, while extending bencﬁl of doubl 10, the aPl:,e':

this appeal-is allowed and the appellant imran @ Dully is acquitieC

the charges, levelled agains!-him by retting aside his conviction.
sehtences awarded lo him.He be s€t {ree forthwith if not rcqum’-d

other.case. ., *

veud- IJm S

poiuln'aenl and Conditions, of

r

i ,g’g ':ﬁulljllf' Civil Servanis (Ap
:‘w:z lce) Rules, 197d---

- . . "r/:'r,
X 42 wiew af our above [fiadings,. CnmmaI S
Il'gulunznllml of such promouon---
s vime  EFFoct--.Thres

on offclatmg pasis---Civil-servants
anla!mn-—- Delny of .

| e e




n offc:almg basu inthe year: 1995 1998 could le Hos
Lthe year 2001---Civ
‘_nlme ion offcmung bas:s--;Appeal fled by,
eekulg ‘regula zation of - iheir. pro otw

71]/1 D E&F

oppommmnl a
agitated: the.. mane

4 Depanmema ,repre:enlanon, f’ iling. e

y---Wh depar nenial rcpre:enrano $. o
meu wuhom d::do:mg anylsufﬁcrenl rea:on f r delay

orde rof.] du‘posal oj §u ch
tause~ :0f nction- aud that.

would be mrompelen!. Ip 171] G

icompelent represeula!wn could
'!he appeol filed. before lhe Se vice

Board of Revent
i998 SCMR 832 and NED' Umvcrsny’.. !::-,
Engmeenng and Technology v. Syed Ashlaq, Hussam Shn

lslamabad and olhcrs

Sanf ul Ma!ook Advocalc Supreme Court [or Appel!ams(

un;uccessl'ul l‘hcreafler lhe :
partmenl (Juvemmem of Pun)ab look up
g r,‘_dalcd 18 12 2002 he” regulanz le,

h rcgular posts were avmlabl' ihe jé';n;"
: ne-of: olion;of. ihe appeilants on ofﬁclaung'basys, .
.- Ane - promation . of -a 3
g he- Tespondents Sssailed. lhls order before lhc Iearned Punjab g
l‘nbuna',by fi ing. 'ppeals Thc learned Servace Tnbunal vu‘ie
fder dalcd. 0:12- 2003 acceptcd the appeals, and set asndc lhe ordcr .
' L Authority 2 and dnrccled freshihearing .
ncerned Wllhln ‘a. pcnod-of 60, days.
. camea Sesvice Fribunal, the Dcpaﬁfﬁﬁl ;
3 ains. 100k ;- upsithe.. ‘matief and vide, the order. daied. 21-7-2005 the
‘Compelcnl Authoruy decxded |hat omc:almg promolion of the appellams
could hor be reated as regular. Fec_lmg wgncvcd the appcllanls filed
tmcmal appeals but ‘as’. the same were not decided within the-
d qrv period of 90 days, lhercfore they fided the impugricd appeals
before the Punjab. -Service Tnbunal During the pendency of appeals
cfore \he Service Tribunal, it came 1o the notice of the tearned Tribunal
£ lhal .one Section O[ﬁccr in the office of Secretary C&W DLpﬂl’l[ﬂCnl
Lahore -instead of putiing depanimental appeals before the, Appellate.
-Amhoruy!Chwi Secrerary Pun]ab opted to decide these appqais of his

wgzlﬂn on 28-12-2005. On this, “Ihe tearned ‘1 ribunal directed the Appeliate

Rcspondems in person

Date of hearmg: 131th November, 2014.
JUDGMENT

ulhorny 10Zdecide the depanimenial appuals of the appellants within
jays. Pursuant to this direction of \he Tribunal, the Chief
ccrclaryh\ppellale Authority finally decided the matter and rejected the
dcpar(memat appeals of the appeliants. The learned Service Tribunal
25 de the impugned judgment also dismissed (he appeals filed by the
ﬁappel!ams Thereafier, the appellants filed Civil Petitions Nos. 164 to ~

i *72 230 10 236 and 240 of 2012 before iis Court, out of which have

* 1JAZ ARMED CHAUDHE Y, ). These appeals by leave >
Cournt have been direcied against 1 judgment daled 25- 11-2011 P
by .the learned Punjab Service Tribunal,

ﬁlcd by the appcllanls were ‘dismissed.

Lahore, whereby he aPP° e,

Briefly slaled the facts of the maler are (hal
wcre possessmg B.Sc. Engineering

Assnslanl Engineer/SDO in BS-17 on o
210065 1A 1009 whereae the.reennndenis whn were holding .

Degree were promote
fficiating basis betwcen !

s ‘E"Scn the instant appeals, in \th’.‘h leav; “vas granted on 15-3-2012

“Leave 10 appeal is granied in il these listed peiitions, imer
alia, 10 examine if an ‘official/officer has been authorized 10 be.
competent awhority 1o hold d pos againsi a clear vacancy’ in
officiating mpncuy whether it would 1amamount ¢’ his
* . promotion because’ an employee cannol be allowed 10 tonliri‘ﬁé”
an Affirintiiio.nacition for an indefinits neriod: subiect 10 all just

1
]
'
.
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Muharnmad s:f‘Chalha v. Chnef’ Sccrelary Govemmem
fPuanb (l]az Ahmed Chaudhry‘ )

‘ﬁ» ,,.,

:f%

re ndl'elnglbie for: such promonon on tegular basn )
gnorcd and iheir. bromouon was nghny treated on

3. Ieamcd -counsel for (he 'd

" appoiniment ‘of 2 guiy*” qualshcd person agamst Y
“could notl be’, descnbed a5 offlcmlmg s the’ samc
- regular under sccl"n 2(7.) of ‘the Pun;ab Cwul Scrvanl
Tthe learned Scwtce ';Tnbunal wmle dlsmnssmg lhA
. -appelisnis has not” ';aken into consndcrauon ihe: la\v lald_
Couit; that the Icamed Scrvncc 3 ¢l

“judgments of this Coun reponcd 4t Tarit

~SCMR 1301) and Dr SM Jinkisar Ali v.
yreported Judgmcm -passe
e lS not c

eSS

v

1
gl e

il ave hcard _earncd counsel !’or the appcllanls rcspondem m N R S
ss;slanl Advocalc ‘Général a1 some Iength and R

R .. o

Govemmm
ed: in :Civil: _Périlion

overed by Ruic 1[3‘*0! wLE
f ef.

mvolvcd in thesc appeals ‘are | thrce fold
nl of appellants on offxcuanng basis was valld
ted” on regular bas

Sy

AL RETE )

© manatf d no
1995.1998  the . 'r'e'lgv_am
3 promation  was - lacking!
§’ consniered as regular due 1o Dux of tme, and that~ the tenki
authezity  had passcd a -deiailed order on 18-12-2002, lhc:eforc.‘gt,,: v n
S provudcd .valid and legal basis for declaring™the promohon!}b
appritams 3s régutar. Ledrned ceunsel in suppori of the comcnuons-‘l‘l Y
relied en Jafar Ali Akhtar v Isiamic Republic of Pakistan. (PLD ‘.“
Quetts 115)7 Muhanunad Tahir v. Secretary, Communicalion and Worb,

I)rmmmem Government of Punjab eic.. (2009 PLC(C-S.} 527), Khahl, 7
ewal v, Muhammad Ali Mirza (1992 SC“R”‘}
: l E

quahﬁcauon : ol‘
that iong . lemporary SCTVICC wa

e

At' 11 the enforccm:nl ol’ Punjab le Servams'l(ct, l§74"; as ’ .
Punjat; Civil Servants (Appoiniment and Conditions of Service) - e
s 1974, lie legal position is cledr, the Punjab Civil Servants Rules 2e
E_ framcd by th¢ Government pursuant 1o the powers conferred under
7723 of the Punjab Civil Servants Aci, 1974, Inwerms of scction 13
}3 Rules, the: Government conferred power on’ the appointing

ty, lo make appoimimeit by promotion agatnsl such post on
°f§81allng basis. It would be relevant 1o reproduce the said Rule, which

f
s
"

£ u[_’%_« hman Khan,. SP. Kha
i 989}, Lugman Zareen and others v. Secretary Eduzation_N.-W.F.P: c‘]O’ A ' :
é» (:lrr:u‘ SCSIV;R‘11198‘3)8:“1er||:1’1:’!,::“¢:Avm il‘;n:er‘;lrrv:mlr(:rlz;’; eeff(v ((?l%.é‘ 7 '13 Appointment ‘on_officiating_basis. -.-(i) Where a post falls
i ______#_fl_——d-—-———""‘ v i»“-é’ vacans as 6 result of depusation, posiing owside cadre, leave,
y P1LC (CS) 760). uspensmn or appoiniment on acring-charge _basis of the
, {regular} incumbent or is reserved under the rules 10 beé fi Hiled by

-transfer, . if none s available for iransfer, the appointing
enthority may make appoiniment by promouou againsi such posi
e, on officiating basis:

i Respondem Muhammad Farooq Malik, who appeared in p€{§_
cyipnis that the appeliants had accepted their promotion 3 -z~ i
haye and never challenged thy same before any forum for aboul & Yfagé’i ;
that there was no question of incligibility or 'ack of quahﬁcallon on, Ly
part ol the respondents because the matler stood finally decnded bV»..{.ﬁ Y

compeient avthority that B.Tech. {Hons.) Depree be wrered 3t p'lg‘"'
B8.S¢. (Engineering) ‘Degree: that in view of Rule 13 of the Punjab !
Servamis  (Appointment 20 ice) Rules. 2
ouﬁuaung promotion neither

“of - promot
n:gular basis nor any such promotee could claim the <ar}1
voowlar- that since 1995 to 2

002 three 'seniority jists haY

. chawn 250

W

Provided thar a post reserved for regu!.:r promotion; on
deferment of a civil servant due 10 any reason, may be filled by

pmmonan on off cmnng basis. ‘

4 Conditions of " Serv
confers zny right

ii).. No person shall be promoted on’ ufj’ ciating basis unless he
possesses the qualifications and experience’ prescribed for ihe :
post and his promotion as sitch is approved by the chmrman of| -
he appropriare selection- -aquthoriry. .
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promouon cannol be gramcd \vnh effccl from’ an earlv date.” Thl‘
inquiry was carried out by 3 commmce headed bv Addmon.nl cme_ .&p_ cdclal Govcrnmcnl had issued a poI:Ly letter daled 26 !0 1973,
Secretary o the. d:rccnon of the -Chief Sccrelary The Commmcf- aflen;“ ;ho!dmg thar -B.Tech (llon3) degree -be- treated at par \vnh B.Sc.
detailed dclnbcrauon on 27-10:2010 held that the prayér of! the’ appgllanufl\ WEngmecnng) degree. Purseant 10 this dcc:snon the Government of
for promonon on’ ugular basis i$ not legally, lcnabie and is hable 1 ’majab also issved a'notificmion on 1-2-198) dcclanng B.Tech. {Hons.) .
rejecied -and.1hat there were no permanent posts aymlablc at the nmc qegree in particular specialization cquivalent, to corresponding ‘B.Sc. - T :
appointmeni ‘ofthe appclhms on officialing basis. Exceptthe order d:n (Engmeenng} degree. The Governmeni of Punjab .also amended the )

18-12-2002 which was passéd withous hearing some of the.partics,

Ty Rulcs of (i) Communication and Works Depariment, (ii) Irrigation and - ;
the cansistem sl.'md of the Deparlmcnl thai the appelianis could no| ‘1’0 "Department, .and (i) Housing Physical and, Environmenial

been promoted on regular basis. WhClher al that time permanent pofﬂ[& Plannmg Department for promation of Sub- Engmecrs As a resull : \
were available of not is also a question of faci. which cannot be goNSIE !SCVeraI persons were promoled. Despilte the above sa:d amendment, '

!
into in these proceedmgs This Court in Tnnq Atiz-ud-Din case rapoﬂ 5‘

A ;"eycral employces of Physical and Environmenial Planning Department
al 2010 SCMR 1301 has specifically cleared that appoinument on acung t
charge basis does ot confer any vested right for regular- promotion, as,g &

'}lc not atlowéd-promotion on the ground that ' B.Tech (Hons)-degree is

ol =€quivalent 1o B.Sc. (Engincering) degree. Pakistan Engineering
evident- from Rule §-B of the Civil Servants (Appointments, Promoti Councnl also refused to recognize B.Tech. (Hons.) degree equivalent to
and Transfer) Ruies, 1973. It is imporiant 10 note here that the-s 3 ; B3<: (Engineering) degrec. The matter ultimaiely then came up before
Rufe 8-B is -pari_mnterin 10 Rule 13 of the Punjab Cn i Scrvﬂ”‘ L‘ns Court in Civil Petition No.216 of 1991 but this Court dismissed the
(Ap ointmen! and Conditions of Service) Rules, 1974. -l is A .‘ﬂme on 5-17-1992. However, this Court in Suo Moiu Review Petitioil
noteworthy that the appe)lants never challenged the condmon :
OfﬁClalmg for a long period of about 6 years. It was for the first i

052 of 1993 reopened the mauer and while recaliing.its €arlier order
in the year 2001 when they agitated the matter before the icarned .k H!

jiN,gclea the compeient authority to consider the case of B 'I'ech {Hons)
Court when the respondents were promoled as. Assistam EngineersfS b
on regular basis. Besides; since 1995 thiee seniority lists were

Egtee holders for promotion to BS-17. Pursuant o this Direction of this
=]
showing the apoellants not anlv inniar to the resnandents bul 315"

i3 Cﬁurl the service rules of Assistant Engineers were amended. oni 16-12-

'%M,Wherebyﬂ Tech. (Hons.) degree holders also became el;gtble for
h‘"’-‘nrommmn as. Assistant Fnoineers/SNO Fven. ntharwise . it*has heen
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“Civil Api)cal N(;. 1038 of 2000, decided un Z5th November, 2014.

" ilfe 'otm amaunl—v—lhglt Caurl
dmg. tl:al :a d’ emplo ] :

9374 "md lhe Rulc.é i
- has- p.|<scd..1 Sau chmor Advocate’ Suprenu. Court 'md
S DPG- NAB for Appcllam

SR 20155 CMR 172, :
. o A ANWAR ZAHFER JAMALI J ---This civil’ appcal with lcave

i . . Cour -"';':; Vo '
T ISUP“‘"“ Court of Pakistan] 3 ”'Coun in.terms.of the: order daled 16-8-2000; is dirccied against
» ) Present: Amwvar Zaheer Jamali. ;udgmem dated 30:6-2000, passéd by a five member Bench of the

lqbn! Hameednr Rahmnn and Qau FoeZ Isa, JJ Drg"l-hgh Court, in Wrii Petition No:914 of 2000, whereby the said

n“filed by respondcm No:1 was allowed and consequenlly the.
The C)IA!RMAN NA'!IONAL A(..COUN I”ABIL!TY

g proceedings in Reference No.8 of 2000, agama respondent
Co ) BUREAU---Appellanl éMukhlar Hussam the husband of the pcm:oner were quashed
. : versus ma}omy of three to iwo.

The controversy involved in the said petition revolved around °
.mtcrprelanon of “person” as 'defined in subsection (0) of section 5 of
Nauonal Atcountability Bureau Ordinance, 1999 (in short “the NAB
llance ). which at the relcvanl ume read as under:--

FEHMIDA BECUM and others---Respondents

{On appeal Irom judgment of Lahore High Court, Lahore, ¢ £ ) X

30-6-2000, passcd in Writ Petition Nu. 14 of 2000) e ;) Person” includes in the cause ol a corporate body, the
8{‘ - Sponsors, Chairman,. Chief Executive, Managing Director,

N clected Directors, by whalever pame catled, and- guaraniors of
£ the company or any..ohe exercusmg direction or control of the
% affairs of such corporate body, but will noy inglude- employees
f-appointed and designated as Director or Chief" Execuuve' and in
Ahe case of any.firm,. parlnershxp or sole’ propnelorsh:p.
r\z“’*parmcrs Proprietor of anv nersnn havino inlerect in.the --'\'vr'

Nanonal Accuunlablhly Ordinance (\’WH of 1999)--- -"_

7'-'

" loan---Such persou/guaranlor lmble Sor proseculwn-

. cl
Accoun!ab:hly Courl—-—.scoptf-:-/luy person may A‘be o ‘h.r,e...'mr.'.ﬂ‘ At

_udgmem. aj -
| Was 'allmued.__' :
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BLEFORL T KITYRER PAKITTUNKIHWA SERVICE TRIBUNATL, hx . M : }
' o '

! PESIIAWAR. | : f AL
o . v e
S s FHC_&,M |
Scrvice Appeal No..325/2011 . Nty
Date of Institution ... 27.012011 . AR y
Date'of decision ... 23.10.2017 : . o " .
. - . |
/‘ﬂ\htal Wahid S/0O (Jul Walid e . - ' .
' R/() Village Mohammad Kh‘éwaja leh311 & D1str1cl Ilanou _ - - ’
; _ A ... (Appeliant) ) :
: ' ]
, Versus ' i
l.  Inspector General of Police, Khyber Pakhlunkhwa Peshawar and 2 others.
(Rc%pondcnls) \
o ]
MR, ABDULL /\II Q/\/I -
Advocate ’ - Tor appellant. ; f

MR ZIAULLAK

Deputy District Attorney For respondcents.

MR, NIAZ MUHAMMAD KHAN, -~ ..  CHAIRMAN

MR. GUL 71 KITAN, MIEMBIER

JUDGMENT

TONIAY ;M_}_I,L(-_\MMA,_Q KHAN, CHAIRMAN: . Arguments of the {earhed

counsel for the parties heard and record pcrfuscd._

FACTS

2 I'he appellant was discharged from service under police rules on 13.10.2008,

-

against whmh he mc.d departmental appcal on 01.12.2010 which was rejcclcﬁ on -

27, l’._Z. 010 and thereafter the present service appcal on 77 01.2011. = |

ARGUMENTS - | - : |

© 3. T hc lcarncd counscl 1"01 lhc '\ppcl'lant 1rgucd that at the reievant time the Khyber

Pakhtunkhwa Removal from Scrvice (Spccml Powcrs) Oldlnancc 2000 was in voguc and

the oripinal order was passcd under the Police Rules which is illegal. ‘That no show-cause




:
’ ".
| 2
|
notice was issucd to therappellant. That in para-4 of the commerjts of the respondents it
has been admitted that the service was made on the father of the appellant and not on the

'-appcllant.

A

4. On the-other han‘d, the learned Deputy District Altorney argued that the appeal is
hopclcxsly time barrcd becausc the dcraltmcntal appcal was time barred. In this 1cspcu'

he 1<.lu.d upon ]udgmcnts rcporlcd in 2006 SCMR 453 and 2007 SCMR 513. [le luxlhu
—_—

_m‘gucd that the appellant himself admittcd in-para-4 of the appeal that he could not
’ I

“perlorm his duty duce to family reasons. That the whole pro;eedings’wcrc initiated under’

the RSO 2000 and only final order was made under the police rules beecause the RSO did

not provide for any penalty in case of willful abscnee.

(:(_n\f(::i,USI_(I)N.

- S. “This I'ribunal can cnter into the merits o‘f thc"case only whcn the appeal is within

time. 't has bccn time and iagamst hcld by the superior courtb 1hat if a case is llmc barrcd

o

then merit could not be dleUbSCd lhc plcscm dcpartrncnlal appeal is clcwrly timc barred

l

‘ aftcr having been prchrrcd some 26 months. There is no application for condommon ol
: | : :

delay. In accordance - with the ruling” reported “as 2006 SCMR 453 ‘time barred -

! : ! k1

departmental appeal if decided on merits the same cannot be presumed to bring the

departmental appeal and for that matter-the service appeal within time.

" ' I B c‘ . . . . . - \ .
6. As o resull of the above discussion, this appeal is hopelessly time barred which 13
| : H .
1 . ) RS )
hereby disthissed. Partics arc left to bear their own costs. FFile be consigned to the record
raon,
. 1_' :
(Niaz Muhammad Khan}
Chairman

((:ul /cb Khan)A
Mcmbm

ANNOUNC‘] D
23.10.2017
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| Appeal No. 161/2016

19.02.2016

© Date of Institutibn
Date of Decision ‘ 3{.10.2017
TNmeedullaﬁ Ex-Conétable No. 866 Di|strict Police Charsadda son of Rafiullah
3 Juma Gul i oroona Sherpao, TehsilTangi,'District, Charsadda. ... (Appellant) .
VERSUS - B « |
Capital City 'Po‘\ic‘:e, Officer, Peshawar and 2 others. - (Respondentsj ‘;
. JR. FAZAL SHAH, - For appellant’ -
 Advocate
MR. 7IAULLAH, : B A ,
DeputyDistrict Attorney, : , ... For respondents.
| ‘ | —— . . . . N . N ‘ !
NIAZ MUHAMMAD KHAN, - S CHAIRMAN
MR, GUL ZEB KHAN, e - MEMBER x'
. |
TUDGMENT ) |

NIAZ MUIBAMMAD. ICHAN; CHAIRMAN.- prguments  of  the
leafned counsel for the parties heard and record perused. : -
.t~ ' " -

FACTS

——;—-—-‘"—

2. _"l?he.appellam was dismissed fromlservic'e vide order dated 16.08;20'10, :

t which he filed depzlrt,mcn

e on the file, however, his dep

tal but no copy of departme'ntal appeal or any date

agains
artmental appeal Was rejetted

of thk same 1s availabl
on 19.04.2(_)\2, both- on the grouxud ofll'nmit.ation as well as merits. The appellant |
* then filed application under Rule 11-A of the Kliyber pakhtunkhwa Police Rules, '




1

e counsel for the appellant argued that the appellant was not

gtsonal hearing by the competent authortty hence the order is vond

lm regard, reiied upon a judgment reported as 2009-SCMR-161. That the

ot be attracted on the ground’ of the order being void. That the

I
pectwe effect and in the light of Judgment reporte

mitation would n

yrder was given retros d as 2011-

JCMR-1220, such crder is illegal. That the enquiry proceedmgs were defectwe as

N

4. On thei'}t'.-ihc hand the learned Deputy District Attorney argued that the

departmen‘tal appeal was time barred, hence the present service appeal is also time

barred That when the present appeal 1s tlme barred then this Tribunal has no power

¢

o dlSCUSS the ments of the case. In thrs regard he rehed upon Judgments of the

. augtist Supfetne Court of Pakistan reported as 2011-SCMR-676 and 2009-SCMR-
- .—’/

1121. He further argued that the appellant was given/-personal hearing by. the

,_,_‘——\’ . . . ) .
appellate authority and also by the enquiry offlcer. ‘ '

i

" CONCLUSION. o

5. Adrnittedly, the departmental appeal was ttme barred and then after the

rejection of the dep’artmental appeal, the appellant resorted to reyision which cannot

ovided under Section

,

period of limitation as remedy of revision is not pr

enlarge the

4 of the Khyber Pakhtunkhwa Servrce Trlbunal Act 1974

6. Thts Tnbunal is now ﬁrst to determme the 1ssue of hmltatnon and if the

appeal is time barred then this Trlbunal carmot touch the merrts of the case. The

1]




3 lcamed counsel for the appellant tried to convmce this Tribunal that no\n provision

| ‘of personal hearing by the authorlty make the order void. The Judgment referred to

by the learned counsel for the appellant 1s regarding aua‘z alteram partem ‘No'where

it has been mentloned that the personal hcarmg must be provnded by the authorlty ;

The dppCllant was provided personal hearmg by the cnquxry officer and then by the

appellate authority. The Iearncd counsel for the a

ppellant has not been able to pin
#

point any ‘provision in the Khyber Pakhtunkhwa Removal from Service (Special
~Powers) Ordinance, 2000 whereby the authority was bound to orovide personal

hearmg nor any such rule is there in the Khyber Pakhtunkhwa Polzce Rules, 1975

Undcr the general principles of audi alteram partem, at least one personal hearing is

to Le prpv:ded to the appellant which has been provided to him as discussed above,

Id

This Tribunal is not inclined to accept the arguments of the leamed counsel for the

appcllant that this appeal should be treated within time mcrcly on the ground of non

i
o pI’OVlSlOI‘l of personal hearing by the authority.

.

Consequently, this appeal bemg time barred is dlsrmssed Partxes are left to

- bear thelr own costs. File be conSIgned to the record room1 : f\N‘A
{
(GUL ZEB KHAN)
MEMBER )
» | ! (‘
ANNOUNCED
24.10.2017

v
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RESENT
- MR. JUS’I’IC:: GULZAR AH‘VIED CJ ST .

\{IR.‘JJS’I‘ICEIJAZULAHSAN R : RV o
MR. JUS’I’ICE'SAJJAD ALI SHAH‘ R ; : ) |
3

Ivd Petition No. 1706 of 2018

(Against the judgment dated 9:3.2018 of ’

the KPK Service Tribunal Peshawar : . |
pass-d in Service xopeal No. 849 of 2016] !

Farkhar Zaitan Pgtitioncr(s)

VERSUS R -
. 1

: ﬁ*ovmce of ¥PK thr its Secv Elementary &

Secondary Fducation, Peshawa.r&omcrs Re‘_spondcnt{s) ) B -

\ir. Fazal Shah Mohmand, ASC

For the Petioner(s):
Mir Adam Khan, AOR (Absent} T ) S

For. the Re_spc-ndent(s): N. R.

| Date of Hearng! ' i6 01.2020 o | L
| |  ORDER B o -‘A'ffﬁwj
Gulzar Ahmed, CJ:- The KPK Service 1r1bunal, Peshawar . R |

tioner’s deparﬁcntal — ' §

the impi wgned order has found that the peti

appeal was me barred and thus dic.rmssed the service appeal as being a

n for condonatlon of delay was

parred by @me. Adrmttedlv no apphcamo

filed b} e pentloner Pet]txoner% counsel rehed upon the -case of

Usman Al Chhachar Vs. Moula Bux Chachhar (2019 SCMR 2043)

the learned counsel is altogether

we find thAL the case rehed Upon by

d*stmgulchable from t_he case in hand for that it docs"not relate to & - .

matier where time barred. depa_rtrnental appeal was filed. No que'stion“--of - '
’ N - : ‘ T
pubhc importance in terms of Arucle ‘712(3 of the Constltutmn of the "7\‘:\‘ :

has been ralsed in this petition calhng for

.Ils¥arn1c Rem..ohc of Palnstan




~ 7T CP-1706/2018 o

interference by this Court. This petition “being without merit” is
dismissed:and the leave is refased: - . T : -
. ' : oo i N e .o _ LS(—.i'/"l.Llrcj ' i . ) R

e Do Sae
o ST

4. e DOATYY
e 3 e Y D TRAY \./SLrj

- : ATt T Wil el . .
E C .r’r{"'".-‘ il . - - - i

1

. Istamabad: ,, . ]

: ~t6§1,2020 e T : J . . ’ .
 Not Agproved. for Pepdrting ] .
D Amar Mtk - ] . . . . )

R
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upreme Court of Pakistan] : ﬂbié vt ii:/‘(é /I_ L

s Jave Y EL T felue o
¢ Javed Igbal and Ch. Tjaz Abmad, JJ Bl
\ ' ' ]

SAMI ULLAH--—Petitioner |

Presen

ersus

SPECTOR-GENERAL OF POLICE and others
decided on 3rd Febfuary, 2(?06.

-Respondents '

Civil ‘Petition No.909-L of 2005,

(On appeal from the judgment,.dated 5.4.2005 of the Punjab Seivice Tribunal, Lahore,
,-passcd in Appeals Nos.2873, 2874 and 2876 of 2004). , . :
(a) Punjab Police (Efficicncy and Discipline) Rules, 1975--- A .

X of 1974), S.4v-—Conlst‘iti.1tion of Paki'stian

Police constable---Facilitating ‘escape [of”

_Rr. 3 & d---Punjab Service Tribunals Act (I
[(1973), ' Art.212(3)---Dismissal from service-—-
convict, charge, of---Acquittal . of petitioner/constable from criminal case registered
“against him---Dismissal of appeal of constable by Service 'Fri,buna]—--VaIidity---Custddy
oF convict had been handed over to arme olice officials with official vehicle to escort
d had stopped vehicle: o

risox_lers---Pc_titioner was a member of
cilitate escape of convict on a lame pretext that he wanted
icould have been taken to the nearest police station to avoid any untoward incident---

-Police paity duly armed with sophisticated . weapons had remained highly negligent and
dcted in a very irresponsible manner and failed to perform their duties diligently and with
. .\'/,igilance—--Unarmed and handcuffed convict could not have been escaped without
. “collective connivance and facilitation of police party---No individual member of police
.,_‘-fﬁax‘uy could be absolved from its responsibility---Acquittal of petitioner from crinﬂﬁal
. “case ‘would have absolutely no bearing on the merits of . the case---Petitioner, after
" comprehensive inquiry, had been found responsible not only for gross negligence, but
" Jetive connivance and facilitation resulting in escape of - convict---Supreme.- Court

" dismissed petition and refused leave to appeal.

W.EP. 1998 'SCMR 1993; Deputy 1-G- Police
b v. Chairman E:B.

B .'-Mulmmmad Aslam v. Government of N. _
D 1985 SC. 134 Muhammad Ayu

4. Anis-ur-Rehman Khan PL

_WAPDA PLD 1987 SC 195 and Muhammad Nazir v. Superinten
“SCMR 1556 rel. . | _ ' |
b) Civil service-—- ' : ~ b

criminal case--
: |

s.-Disciplinary proceedings, initiation of-—-Acquittal of civil servant from.

to ease himself—-_-Vehic';le :

dent of Police 1990 .

4

Ere




olutely no bearing on merits of the case. '

Effect---Such acquittal would have abs

_W.F.P. 1998 SCMR 1993; Deputy 1.-G. Police
C 134; Muhammad Ayub v. Chairman. E.B.
ad Nazir v. Superintendent of Police 1990

Muhammad Aslam v. Govefnment of N.
~ Anis-ur-Rehman Khan PLD 1985 S
WAPDA PLD 1987 SC 195 and Muhanun

CMR 1556 ref.

alal Farooq Sheikh, Advocate Supreme Court for Petitioner.

emo for Respondents. e
. *

ate of hea.rin;g: 3rd February, 2006.

JUDGMENT
JAVED IQBAL, J.---Pursuant to the proceedings initiated against the petitioner under
‘the Punjab Police (Efficiency and Discipline) Rules, 1975 on account of gross negligence
penalty of dismissal from service was imposed by D.P.O. Mianwali vide order dated 28-
16-2002. Being aggricved an appeal was preferred which was also rejected and assailed by
ay of appeal before the Punjab Service Tribunal but with no avail. It is to be nof~d that
‘criminal case under sections 222, 223 and 224, P.P.C. was also got lodged against the
otitioner as well as the other accused at Police Station Mitha Tiwana on 3-1-2002 but
ere acquitted by learned Magistrate Section 30, Khushab vide order, dated 10-3-2004.

, Show-cause notice which was given to the petitioner is.reproduced h'efeinbélow to
ppreciate the legal and factual aspects of the controversy:-- ' o

"Vou constables Sami Ullah No.1156; Hidayat Ullah No.86 and Khan Bahadur
No.301, District Mianwali did not perform your official duty in a proper and
disciplined manner in that as per report of D.S.P.S.D.P.0., Mitha Tiwana received
from the Superintendent of Police, Khushab vide his Memo. No.30/PA, dated 5-1-
2001, on 2-1-2002, you were detailed to collect two criminals namely Muhammad

ase F.LR.

Ramzan son of Allah Diita caste Mitra resident of Harnoli involved int ¢
ection 302/34, P.P.C. 7-A.T.A., Police Station

No.92 dated 21-8-1999 under s

Piplan from Central Jail, Mianwali to produce them in the Court of Special Judge,
A.T.A. Sargodha. Official Vehicle No.4579/MIA was provided to escort the
prisoners. H.C. Shahbaz Khan No.93 was driver of the said vehicle. The learned
Special Judge convicted, and sentenced them to .uﬁdergo 14/17 years' R.I. each.

Thereaftér, you along with above named convicts proceeded to ‘Mianwali. At
" about 8-45.p.m., the vehicle was intentionally stopped near Tanveer Petroleum in -

the area of Police_Station Mitha Tiwana, District Khushab in order to facilitate the
convict Muhammad Ramzah fo escape from police custody . As a .result of your
mala fide intention, he managed to escape from our lawful custody. In this regard,
case F.LR. No.2, dated 3.1-2002, under sections 222/_223/224, P.P.C. was
registered at Police Station Mitha Tiwana, District Khushab against you and other




ou have been placed under

police officials which is under investigation and y

suspension.

It is thus, evident from the’ facts and circums

" each other facilitated the above named M
Jawful custody and also did not make any
amounts to grave misconduct un
disciplinary action against you.

fruitful efforts to arrest him which

learned Advocate Supreme Court on behalf of
hatsoever has come On record on the
escape of convict Muhammad

3. Heard Mr. Talat Farooq Sheikh,
petitioner who mainly argued that no evidence W
basis whereof petitioner could be held responsible for the
3a1112an-whicl1 aspect of the matter has been ignored by the Police Departient as well as
lsarned Service Tribunal which resulted in serious miscarriage of justice. It is next
contended that ‘the petitioner could not have been dismissed from service after having
¢lean acquittal from the criminal case got registered against him on the same charges in
violative of the dictum as laid down by this Court in Muharnmad Aslam v. Government

N.-W.F.P. 1998 SCMR 1993.

We have carefully examined the contention as mentioned in the preceding paragraph,
ashed out the entire record and perused the judgment impugned carefully. After having
gone through the entire record we are of the view that the factum of gross negligence has
een proved. A comprehensive inquiry was got conducted and the' petitioner was found
‘esponsible not only- for gross negligence but active connivance and facilitation which
) £ convict Muhammad Ramzan who was convicted and sentenced
to death with 14 years' R.L by the learned Special Judge, A.T.A.; Sargodha in case got
egistered vide F.LR. No.92, dated 21-8-1992 under section 302/34, P.P.C. read with
section 7 of the Anii-Terrorism Act, 1997. There is no
“convict Muhaminad Ramzan was handed over to the armed police party with official
:: Vehicle No.4579/MIA to ‘escort the prisoners and petitioner was admittedly the member
* of that police party. The vehicle was stopped without any justification to facilitate the
escape of Muhammad Ramzan on a lame pretext that he wanted to ease himself. The
vehicle could have been taken to Mitha Tiwana Police Station to avoid any untoward

incident which smacks of mala fides. The, police: party duly armed with sophisticated
“yweapons remained highly negligent and acted in a very irresponsible manner and failed to
- perform their duties diligently and with vigilance which speaks a valume about their
-~ onduct. How an unarmed and handcuffed convict could have been escaped without the
collective connivance and facilitation of police party. It cannot be a case of negligence

simpliciter as pressed time and again by the learned Advocate Supreme Court on behalf
“of petitioner. It hardly matters

that the handcuffs of escaped convict was buckled with
whose belt as they all were responsible- for the _safe custody of convicts and being
vicarious liability o individual member of the pol
bility. We are ot persuaded to agree wit

lice party can be absolved from its
h the prime contention of leaned
Court that after having clean acquittal
cation for the initiation 0

from the criminal case ‘there
| from service for the re

. responsi
" Advocate Supreme
“sas absolutely no lawful justifi

“swhich | culminated into dismissa

f B disciplinary proceedings
ason 'that result of. criminal

‘ .

ircumstances that you all in connivance with -
whammad Ramzan to escape from your -

der Punjab Police (E&Dj Rules, 1975, warranting ~

denying the fact that custody of




roceedings would have absolutely no beaﬁng on merits of the case. In this regard we are
srtified by the dictum laid down in Deputy 1.-G. Police v. Anis-ur-Rehman Khan PLD
985 °SC 134; Muhammad Ayub v.. Chairman E.B. WAPDA PLD 1987 SC 195 and

uhammad Nazir v. Superintendent of Police 1990 SCMR 1556.

dismissed and leave refused.

~

WALKL/S-9/SC

...................................

....................

In our view the procedural lapses are not very serious and no prej udice whatsoever has
been caused against the petitioner. No question of law of public, importance is involved
in the matter on the basis whereof leave could be granted. The petition being meritless is
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2013 P L C (C.S.) 1071

[Sindh High Court]

Before Naimatullah Phulpotd and Faroog Ali Channa, JJ

-

KHURSHID ALIJUNEJO :

‘ Versus

" S.S(Z)—-‘—Constitutional‘ petition—«Appedl ag

. present Constitutional pet

PROVINCE OF SINDH through Chief Secretary and 5 others

Constitutional Petition No.D-1971 of 2011, decided on 12th December, 2012.

(a) Constitution of Pakistén--- A

9---Penal Code (XLV of 1860), S.40§-—-Prevention of Corruption Act (11 of 1947);
ainst order, of Service Tribunal—-‘-Forum---Judgment of

Service Tribunal impugned through Constitutional petition before High Court instead of preferring an
appeal before the Supreme Court--—Maintainability—--Accﬁsed/petitioner, who was serving in the Food
Department, was alleged 'to have misappropriated bags of wheat---Departmental proceedings ‘were
initiated against accused and an F.LR. was.also lodged against him---Accused was removed from service
after departmental proceed'mgs' and his departmental appeal was also rejected——-Service Tribunal
converted dismissal of accused to compulsory retirement--—Accused was, however acquitted from the
charges levelled against him in the F1.R., and as a result moved an application-béfore the Department for
his reinstatement--—Department contented that judgment of Service Tribunal was impugned through
) ition instead of preferring an appeal before the Supreme Court, and that

Constitutional

fferent from criminal proccedings-—-Validity--—
y was provided in law---

ition for leave to

- Arts. 212(3) & 19

departmental proceedings were entirely di
ly be invoked if no other adequate remed

jurisdiction of High Court could on
Remedy available with accused against the order of Service Tribunal was to file a pet
he Supreme Court in terms of Art.212(3) of the Constitution—-—Artic]e 212(3) of the

appeal before: tk

Constitution ousted the jurisdiction of all other courts--- Criminal proceedings against the accused, from
which he was acquitted were neither co-extensive nor interconnected with _departmental proceedings
initiated against him---Constitutiorial pétition was dismissed in circumstances. '

7

9004 SCMR 540 ref.

(b) Civil service--- :
----Pioceedings against civil servant---Simujtaneous depax’tmental and criminal proceedings—--Scope---
Departmental proceedings and criminal proceedings were entirely different---Both said proceedings Were

neither co-extensive nor interconneqted.

2004 SCMR-540’ rel.

(c) Service Tribunal Act (LXX of 1973)---
Ss. 3(2) & 4(1) & Preamble--—Constitution of Pakistan, Agt.199-—-Constitutional petitim -
ty--—Forum---Oi'der of Departmental

Maintainabil-ity--—Appea] against orders of Departmental authori
authority, even if passed without jurisdiction, ¢ould not be challenged before the High Court, as
adequate/alternate remedy had been provided under the law. . .

(d) Constitution of Pakistan-— -

1 of 4
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Aild ts. 21 -(3)' &. 1?9-:—(;ons.t1tutxonal petmon---Mamtamabxhty---Scope---Civil service--High Court
~ could not exercise jurisdiction 1n service matters in terms of the ouster clause provided under Art.212(3)

of the Constitution,
Qaleem Raza Jakhar for Petitioner.

Muhammad Bachal Tunio, Addl. A.-G. for Respondents.

Date of hearing: 12th December, 2012.
. . ‘

ORDER ‘
o NAII\;/IA.TI_JLLAH PHULPOTO, J.- Petitioner Khurshed 'Ali Junejo has invoked the
Constitutional jurisdiction of this Court under Article 199 of the Constitution of Islamic Republi'c of

Pakis;ari, 1973, seeking following reliefs:--- \

- B That, this Honourable Court may graciously be pleased to declare the departmentél action against
| petitioner is unlawful and without justification of law. : o - ‘

(i1) That, petitioner may be reinstated in service with all back-benefits. \

(i) - To award cost of this petition to the petitioner.

av) That, grant any equitable relief which this Hon'ble Court deems fit and proper in the

circumstances of the petition.

2, filing of petition appear to be that petitioner was serving as Supervisor
(BPS-5) in Food Department with honestly and hardworking. FLR was registered against petitioner by
Anti-Corruption Establishment, Larkana on 8-6-1998, after investigation he was challaned in the Court of
Special Judge, Anti-Corruption, Larkana for offence under Section 409, PP.C. read with section 5(2) Act-
11 of 1947. Departmental enquiry was conducted against petitioner, according to him, he was exonerated
in enquiry. In spite of that, competent authority found petitioner guilty and removed him from

- service on 5.11-1999. Petitioner's departmental appeal was rejected by Director Food, Government of
Sindh vide order dated 29-1-2000. Petitioner filed Appeal No.45 of 2000 before Sindh Services Tribunal,

at Karachi, which was dismissed converting the penalty of removal of petitioner from service (O
compulsory retirement, so also recovery of 239 wheat bags at the rate of Rs.700 per bag vide judgment
dated 24-6-2005. It"is mentioned n the petition that petitioner has been acquitted of the charge of
misappropriation by the Special Judge,.Anti-Corruption, in above Anti-Corruption Case by judgment
dated 21-9-2010. Petitioner also moved an application for reinstatement to Secretary, Food Department,

the same has not yet been decided.

2 Facts in brief leading to

3. Notices were issued to requndenté for paraWise comments.
4. Secretary, Food Departmént, Gowt. of Sindh, respondent No.2 and Deputy Director Food, Larkana
in their parawise comments have stated that petitioner was posted as Food Supervisor as Centre Incharge, -

WPC Bangul Dero, Larkana. During Crop Season 1996-97 he procured a quantity of 2520 bags of wheat,

out of which 1682 bags of wheat were: dispatched to Provincial Reserve Centre, whereas remaining 838

. bags were misappropriated, therefore, petitioner Wwas suspended. After departmental . disciplinary
proceedings, petitioner was removed from service on 2-11-1999, his departmental appeal was also
rejected by the competent _authority.

The penalty imposed upon him was assailed -and Sindh Services
Tribunal while maintaining the penalty converted dismissal of petitioner to "compulsory retirement”. It 18 .
further stated that departmental and crim ngs are neither co-extensive, nor i

inal proceedl nter-connected. It
is stated that petitioner failed to prefer appeal before Hon'ble Supreme Court of Pakistan against the

12/3/2020, 10:48 AM
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" judgment of Service Tribunal.

a . .
5. We have heard the 'pctitidncr in person, Mr. Muhammad Bachal Tunio, Additional -Advocate

General Sindh for respondents and perused the record.

6. Petitioner was admittedly Food Supervisor (BPS-5) in Food Department, Government of Sindh.

Petitioner has invoked the Constitutional jurisdiction of this Court under Article 199 of Constitution.. The
d from service. In order to resolve

petitioner has challenged departmental action by which he was remove
tial to decide issue of jurisdiction

* the controversy/legal issue involved in the present petition, it is essen
‘In this respect, the provisions of Article 199

and maintainability of this writ petition, at the first instance.
of Constitution are very much important.

7. Article 199(1) of Constitution of Islamic Republic of Pakistan, 1973 is reproduced hereunder :---

1199, Jurisdiction of High Court.--- (1) S-ubject to the Constitutioh, a High Court may, if it is satisﬁeci that

no other adequate remedy is provided by law.” 0

It is evident from the perusal of above mentioned Article that Constitutional jurisdiction of the

High Court could only be invoked if no other adequate remedy is provided in law. In the instant case as
mentioned earlier petitioner availed remedy after his dismissal from service before Sindh Service Tribunal
and his Service Appeal No:45 of 2000 was dismissed, however the penalty was converted to that of
compulsory retirement. Petitioner moved an application to 'the Secretary, Government of Sindh, Food
Department, for reinstatement after acquittal in .anti-corruption case but his request was turned down
. while observing that departmental proceedings are entirely different from those of criminal proceedings
onnected. Reference can be

on criminal charges. Both the proceedings are neither co-extensive nor interconn
made to dictum laid down in a case reported in 2004 SCMR 540, relevant portion is reproduced as

under:---
servant as departmental

ed departmentally against any civil
riminal charges and are

" . There is no bar to proce
at of the criminal proceedings on ¢

ly different from ‘th

proceedings aré entire
r inter-connected....”

neither co-extensive no
officers concerned are charged for misappropriation, they can be
section 409 of P.P.C. notwithstanding the

"In view of the abo‘ve, since the
er the Removal from Service (Special Powers)

proceeded against for criminal misappropriation under
departmental proceedings being initiated against them und

Sindh Ordinance, 2000."

oner under the law was to file a petition for Jeave to appeal before the
nal but he failed to

8.  .Remedy available to petiti
' orders of the Sindh Services Tribu

" " Honourable Supreme Court of Pakistan against, the
do so. ‘ '
annot be invoked to

ances, the Constitutional jurisdiction of this Court ¢
rticle (2) of Islamic

9. " In above stated circumst

get such coniroversy resolved. The provisions as contained in Article 212 of sub-A

Republic of Pakistan oust the jurisdiction of all other Courts. Orders of the Departmental authority, even
if without jurisdiction canmot be challenged before this Court because other adequate remedy is provided
under the law, as such this Court cannot exercise the jurisdiction in service matters in terms of ouster
clausé provided under Article 212(2) of the Constitution. The provisions as contained in Article 212(2) of
the Constitution and section 6 of the Service Tribunals Act, 1973 make it abundantly clear that after the
establishment of Service Tribunal the jurisdiction of all other Courts in service matters has been ousted.
Constitutional jurisdiction of High Court, would be declined where the petitioner has not exhausted all
remedies available to him before filing of Constitutional petition and aggrieved party must approach
specific authority for the redressal of his grievances. Even otherwise where a particular statute provides &
self-contained machinery for the determination of question arising under the Act where law provides 2

remedy by appeal or revision to another Tribunal fully competent to give any relief, any indulgence t0 the
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3 L \cont?i;ary by the High Court is bound to producé a sense of distrust in statutory Tribunal.

o

‘ 10.  Inview of the above petition is without force and the same is hereby dismissed.
* MWA/K-2/K Petifion dismissed. .
\ ) ! '
rd
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1995SCMR776 | M
| [Supreme Court of Pakistan‘] ' /Mé/___,/-—’,’—"

Present.- Ajiﬁal Mian and Wali Muhammad Khan, JJ
CHIEF ENGINEER (NORTH) and another---Petitioners
versus |
SAIFULLAH KHAN KHALID---Respondent

Civil Petition No. 246(L) of 1993, decided on 4th May, 1994.

(On appeal from the judgment dated 22-11-1992 of Punjab Service Tribunal in Appeal No. 209 of 1992).

-—-S. 4---Appeal---Limitation---Civil servant had the choice either to file appeal immediately on the
expiry of 90 days from the date of filing of Departmental Appeal or he could have waited for the decision
of same and filed appeal within 30 days thereof---Civil servant's option for the latter was in consonance
with legal requirement. ‘

Haji Kadir Bux v. Province of Sindh and another 1982 SCMR 582 rel.
(b) Punjab Civil Servants (Efficiency and Discipline). Rules, 1974.—

----R.4---Constitution of Pakistan (1973), Art. 212 (3)---Civil servant--Dismissal from service on ground §
of unauthorized; absence---Validity---Where absence was not wilful and civil servant had not deliberately f;
stayed away from duty, and period of absence was less than one week, major penalty could not bef

imposed upon him in view of Policy Letter of Government' dated 28-4-1971---Service Tribunal's decision :
to re-instate civil servant did not warrant interference---Leave to appeal was refused in circumstances.

Abdul Majid Shaikh, Advocate Supreme Court and Rao Muhammad Yusuf Khan, Advocate-on-Record
for Petitioners.

L4

|

| ..
(a) Punjab Service Tribunals Act (IX of 1974)---
|

|

Hafiz Tariq Nasim, Advocaté Supreme Court and M. Aslam . Choudhry, Advocate-on-Record for
Respondent.

Date of hearing: 4th May, 1994.
ORDER

AJMAL MIAN, J: —-This is a petition for leave to appeal against the judgment dated 22-11-1992 passed
by the learned Punjab Service Tribunal, Lahore, hereinafter referred to as the Tribunal, in Appeal No.
209/92 filed by the respondent against his removal from service by the order of Petitioner No.2 dated
4-3-1985 on the ground of unauthorized absence, allowing the same by setting aside above order of his
removal and reinstating. the respondent with effect from the date of his removal with all back benefits.

2. The brief facts are that the respondent availed of four casual leaves on the dates mentioned in the
impugned judgment. According to him his mother was seriously ill after the death of his father. The
respondent was removed because of above unauthorized absence as leave was not granted. Respondent
filed a departmental-appeal which remained pending and was dismissed on 5-5-1992. Thereupon, the
respondent filed above Service Appeal within 30 days, which was allowed for the following reason:-- .
i
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"Vide its Policy Letter No. SORI (SGA&ID) 1-73/70 dated 28-4-1971 Government had decided that
‘unauthorised absence for one week or more should result in the initiation of proceedings for the
imposition of one of the major penalties laid down in the Efficiency and Discipline Rules'. The intention
of Government was that “absence for a period of less than one week should be visited with minor
penalty...................... > Thus, if the absence is not wilful and the circumstances of the present case
clearly indicate that the appellant had not deliberately stayed away from duty, and the period of absence is
also less than one week, then even proceedings under the Efficiency and Discipline Rules may not be
initiated. The instant case is a classical example of abuse of authority." '

The petitioners have, therefore, filed present petition for leave to appéal.

3. In support of the above petition Mr. Abdul Majid Sheikh, learned counsel appearing for the petitioner,
has vehemently contended that since the respondent was removed by order dated 4-3-1985, lie should
have filed Service Appeal after 90 days as provided in the Punjab. Service Tribunals Act (IX of 1974),
hereinafter referred to as the Act, and, therefore, the respondent's " ' above appeal, which was filed in June
1992, was barred by time.

The above contention is devoid of any force as rightly pointed out by Hafiz Tariq Nasim, learned ASC for
the respondent/Caveator. The respondent had the choice either to file appeal immediately on the expiry of
90 days from the date of filing of Departmental Appeal or he could have waited for the decision upon his
Departmental Appeal, as has been held by this Court is the case of Haji Kadir Bux v. Province of Sindh -
and another reported in 1982 SCMR at page 582. The respondent opted for the latter, which was in
consonance with the above judgment of this Court.

4. Then it was urged by Mr. Abdul Majid Sheikh that factually the respondent was absent unauthorisedly
without filing any leave application and that the respondent's plea that he sent leave application through
his brother was an afterthought plea. :

However, he has not been able to deny the applicability of the Policy Letter dated 28-4-1971 relied upon
by the Tribunal in the above-quoted para. 4 of the judgment. In this view of the matter, the major penalty

of removal could not have been imposed on the respondent as he did not remain absent unauthorizedly for
one week.

5. In view of the above legal position even we were to agree with the learned counsel for the petitioners

that the respondent had not factually sent leave application through his brother, it would not make any
difference.

6. The petition has no merits. Leave is, therefore, refused.

AA./C-147/S Leave refused.

20f2 3/15/2021, 10:32 AM



http://plsbeta.com/LawOnline/law/content2

