BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.
| C |  Service Appeal No. 1482/2018

Date of Institution ... 11.12.2018

Date of Decision ... 26.12.2019
Farhan Adil, Belt no. 1203, District Police Sawabi R/O Yar Hussain Tehsil Razzar
"~ Swabi. : (Appellant)
VERSUS

Inspector General of Police Khyber Pakhtunkhwa Police Line Peshawar and three
others. . (Respondents)

MR. AMIR NAWAZ,
Advocate --- For appellant.

MR.MUHAMMAD JAN,

Deputy District Attorney --- For respondents

MR. AHMAD HASSAN - MEMBER(Executive)

MR. MUHAMMAD HAMID MUGHAL --- MEMBER(Judicial)
JUDGMENT:

AHMAD HASSAN, MEMBER:- Arguments of the learned counsel for the

parties heard and record perused.

ARGUMENTS:

02. Learned counsel for the appellant argued that he joined the police department as
Constable on 30.07.2012. He was charged in a criminal case registered through FIR

no.207 under Section-376 PPC Police Station, Ghazi. The appellant surrendered to law

and disciplinary proceedings were initiated against him and upon culmination, he was
discharged‘l’rom service vide order dated 30.06.2014. He filed service appeal no.
922/2015 in this Tribunal and was accepted vide judgment dated 05.04.2018 and the

matter was also remitted to the respondents to conduct de-novo enquiry. De-novo enquiry




was conductéd and again major penalty of dismissal from service was imposed on him
vide impugned order dated 22.06.2018 but this order was not communicated to the
appellant. Moreover, he was acquitted of the criminal charge by the court of Additional
Sessions Judge, Haripur, Ghazi. Action against the appellant being devoid of merit was

- patently illegal, hence, not tenable, in the eyes of law.

03. ‘Learned Deputy District Attornéy at the very outset raised preliminary objection
on the maintainability of the present service appeal. Against impugned order dated
22.06.2018 an undated departmental appeal was filed by the appellant which was
dismissed on 22.11.2018 and present service appeal was filed on 11.12.2018. He further
clarified that stance of the learned counsel for the appellant that order dated 22.06.2018
was not communicated to him was against the available record/facts. He was called for
personal hearing on. 21.06.2018 which clearly indicated that he was well aware of the
disciplinary proceedings being conducted against him. As such his departmental appeal
was barred by time and thus the present service appeal was not maintainable. Neither, any
application for condonation of delay has been submitted by the learned counsel for the
appellant nor delay was justified during the course of arguments. He further argued that
on the charge committing immoral act FIR no. 207 dated 10.06.2014 under Section
376/379/491/337:-F(V) PPC PS, Ghazi was registered against the appellant. Disciplinary
proceedings were initiated and after observance of all codal formalities major punishment
of dismissal from service was awarded to the appellant vide impugned order dated

22.06.2018. DNA report was also positive.

" CONCLUSION:

04.  We have carefully examined the record and reached the conclusion that impugned

order dated 22.06.2018 was in the knowledge of the appellant and plea taken by him

about non-service of the same was without substance. Qur view point is further




+

strengthened that the appellant was called for personal hearing on 21.06.2018 and his
V

claim that he wasjaware about the above order appears to a afterthought. As such his

departmental appeal was barred by time. In the absence of application for condonation of

delay and any justification during the course of arguments provided sufficient support

that request for condonation of delay does not merit consideration. During the course of

proceedings, the appellant failed to prove his innocence. Being involved in an immoral

act that has been proved against him, he deserves no leniency.

05.  Even on merits, the plea of the appellant lacks substance. The way he was
acquitted of the criminal charge is a sufficient proof of some sort of quid pro quo between

the appellant and the complainant. It can be easily inferred that he got acquitted on

technical grounds. Acquittal from criminal case will have no bearing on departmental

proceedings, as-both can run parallel.

06.  As a sequel to the above, the instant appeal is dismissed. Parties are left to bear

their own costs. File be consigned to the record room.

- (AMMAD HASSAN)
\ Member
o )

(MUHAMMAD HAMID MUGHAL)
Member
ANNOUNCED
26.12.2019




"ORDER’
26.12.2019 Counsel for the appellant present. Mr. Muhammad Jan, DDA
| for respondents present. Arguments heard and record perused.
Vide our detailed judgment of today of this Tribunal placed
. on file; the appeal is dismissed. Parties are left to bear their own cost.
File be consigned to the record room.

Announced:

| , | 26.12.2019 _
I e \ /
| . (o o (Ahmad Hassan)

Member

r

(Muhammad Hamid Mughal)
Member




27.06.2019

22.08.2019

14.11.2019

o

Junior to counsel for the aﬁpellant present. Written reply

not submitted. Atta ur Rehman Inspector (for respondent No.?)

absent. Respondents as well as absent repreSentative be put to <.

notice for submission of written reply/comments. Adjourn. To

come up for written reply/comments on 22.08.2019 before S.B.-

' Member .

Learned counsel for the appeIlanf present. Mr.

. Kabirullah Khattak learned Additional Adv_ocate General,» '

alongwith Mr. Fazal Subhan Head -Constable for the

" respondents No. 1 to 3 present and submitted written reply"

Respondent No.4 relies on the same. AdJourned To come- .

up for rejoinder and arguments on 14.11.2019 before B. B.

(Hussain Shah)
Member

. Learned counsel for the appellant present. M.r.‘K_abir Ullah

Khattak learned Additional Advocate General for the

respondents present. Member copy of the present service appeal
was not found available. Learned counsel for the appellant seeks
adjournment to furnish Member copy. Adjourn. To come up for

arguments on 26.12.2019 before D.B.

57/

Member : Member




Continued order dated 30.04.19 in S.A 1482/2018
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order of dismissal of appellant from service passed on
22.06.2018. In view of learned counsel by virtue of acquittal
of appellant, the vefy foundation of - departmental

proceedings was lost, therefore, the impugned order was not

sustainable.

On the last date fhé respo-nd-ent depa'rtment was
required to produceco’mblé_te 'record of enquiry as we'li avs a
reply to the appeal. The: reb;;ésentative of respondents,
however, statednvtoday : ﬁha‘t _th‘é requisite record was |
presently misplaced, therefore,‘ coQId not be produced nor

t_h'e reply could be prepafed.

In view of the averments of learned counsel and the
available fecord, instant appea! is admitted for regular
hearing. The appellant is directed to deposit security and
process fee within 10 days. Thereaﬁer, notices be issued to

the respondents. To come up for written reply/comments on

s

Chairrian ‘

27.06.2019 before S.B.

-




<4 _ A
29.03.2019 Learned counsel for the appellant present. Complete inquiry record be
requisitioned and respondent départment to furnish reply on 30.04.2019

before S.B. To come up for further proceedings/preliminary hearing on the

date fixed before S.B : . /(

Member

IS ke of
IR :
- w41

30.04.2019 Counsel for the appellant and Mr. Fahim Khan,

Inspector (Legalv) for the respondents present.

Contends, in'ter-alia, that the appellant was gnroped
in a case under FIR No. 207 recorded“on 10.06.2014. The
recording of said FIR was the only basis for departmental
broceedings against the appellant which culminated intb':"'
order dated 30.06.2014, whereby, the abpéllant was
disch'arged from service. Service Appeal No. 922 of 2015
was breferred, by the appellant which was deci‘ded on
05.04.2018, whereby, the respondent department was'
required to conduct denovo enquiry against the appeliant.
During the denovo enquiry only a final show cause notice
was issued to the appellant on 13.06.2018 which Wa‘sm
followed by impugned order dated 22.06.2018. It is also{ the
contention of learned counsel that the appellant sitbod
acquitted on 20.04.2015 from the criminal charge by a
court of competent jurisdiction, however, the said fact wés

disregarded by the DPO Swabi while recording the imbugn_ed

1

1o
&
3
5
s
¥

&
¥
i
{




Form- A
FORM OF ORDER SHEET
. Court of -
/ ~Case No. 1482/2018
S.No. ] Date of order Order or other proceedings with signature of judge
proceedings '
1 | 2 3
1 13/12/2018 The appeal of Mr. Farhan Adil resubmitted today by Mr. Amir
Nawaz Advocate may be entered in the Institution Register and put up
to the- Worthy Chairman for proper order pleage. .
| . REGISTRAR 73|38 (3
g ‘7—‘{]]}{'1@,. This case is entrusted to S. Bench for preliminary hearing tobe |
: ' put-up there on _2-1 /0'1 / 2elq.
CHAIRMAN
- 21.01.2019 Clerk to counsel for the appellant present. Due to
general strike of the bar, the case is adjourned. To come
up for preliminary hearing on 22.02.2019 before S.B.
-
ember
.02.2019 Learned counsel for the appellant present and seeks time for

p

2

D.03.2019 before S.B.

roper assistance. Adjourn. To come up for preliminary hearing on

e

M_ember
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Dt. ‘/‘i-‘[l'z /2018. | R \

The appeal of Mr. Farhan Adil constable no. 1203 Distt. Police Swabi received today i.e.
--on 11.12.2018 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission‘v\'/ithin 15 days.

1- Annexures of the appeal may be attested.
2- Annexures of the appeal may be flagged. .
3- Memorandum of appeal may be got signed by the appellant.
4- Copy of departmental appeal is not attached wuth the appeal which may be placed
- on it.
5- one copy/set of the appeal along with annexures i.e. complete in all respect may
also be submitted with the appeal. '

2376 st

REGISTRAR 1> >[9
SERVICE TRIBUNAL ' |
KHYBER PAKHTUNKHWA

RN PESHAWAR.
M.Amir Nawaz Adv. Pesh.

Kesubonitted. a?fu Cm)p//Mc:e :
' | | | 2
/

\’5\\7’
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BEFORE THE CHAIRMAN SERVICE
TRIBUNAL KHYBER PUKHTOON
KHAWA PESHAWAR.

Appead. mo: |4 32-[20/F

FARHAN ADIL

VERSUS

1.G.POLICE OF KPK AND OTHERS

INDEX
S/NO | Subject Annexure Page No
1 GROUNDS OF APPEAL =5
2 AFFIDAVIT : 6
3 ADRESSES OF PARTIES _ 7
4 COPY OF FIR A g
5 STATEMENT OF COMPLAINANT AS B
PW2 9
6 AQUITTAL ORDER OF APPELLANT C Jo-1l
7 | COPY OF DISCHARGE ORDER b ‘ 12- 13
& | COPY OF SERVICE APPEAL E 1l- 2.6
COPY OF ORDER/JUDGMENT OF
K SERVICE TRIBUNALOF KPK F 27-2%
COPY OF SHOWCAUSE NOTICE AND |
0 WRITTEN REPLY G-H ‘ 30-3]
i COPY OF DISMISSAL ORDER I %9
12 | DEPARTMENTAL APPEAL ] 2% .36
5 ORDVR OF RESPONDENT NO3 ON K .
DEPARTMENTAL APPEAL )
14 WAKALATNAMA ' A8
15 SPARE COPIES
APPELLANT

Dated:{0i42.2018

Through @}\\}
Amir Nawaz

Muhammad Zia Ullah
Advocate, High Court
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BEFORE THE CHAIRMAN SERVICE

TRIBUNAL KHYBER PUKHTOON
KHAWA PESHAWAR.

/er,a[, Nep. /{/fﬁ"z"/wﬁ

FARHAN ADIL BELT NO:1203, DISTRICT POLICE SAWABI R/O YAR
HUSSAIN TEHSIL RAZZAR SWABK....ccvoiiiiiiiiiiicinnnnnns APPELLANT

Khyber Paldhtukhwa
Service Tvibunal

VERSUS piary no._L1HO.
| Datea “H//?/(//?

&

1. INSPECTOR GENERAL OF POLICE KPK POLICE LINE
PESHAWAR.

2. DEPUTY INSPECTOR GENERAL,MARDAN-1,MARDAN.
3. DISTRICT POLICE OFFICER,SWABI.-

4. MUHAMMAD ARIF SP INVESTIGATION POLICE OFFICER
SWABI.

............................................................... RESPONDENTS

APPEAL U/S: 4 OF THE KHYBER PUKHTOONKHAWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE ORDER DATED 22.06.2018,
WHEREBY THE ORDER OF DISMISSAL FROM SERVICE AND
AGAINST ORDER  DATED: 02.11.2018 WHEREBY THE
DEPARTMENTAL APPEAL OF THE APPELLANT HAS BEEN
REJECTED. L

PRAYER IN APPEAL:

Fiicdto-day . ON ACCEPTANCE OF THIS APPEAL THE
: ORDER DATED 22.06.2018 AND ORDER DATED:
g\mg/ 02.11.2018 PASSED BY RESPONDENT NO: 3/MAY
7l . PLEASE BE SET-ASIDE AND THE APPELLANT

f:ésgia;gﬁﬁed to -day BE RE-INSTATED BACK TO HEE. SERVICE
| ned. WITH ALL BACK BENEFITS.

Reaistrar pESPECTFULLY SHEWETH:
Z / 1217

Facts leading the institution of the instant appeal are:
BRIEF FACTS:
1. That the appellant was appointed as a constable on 03.07.2012 and was

performing his duty accordance with Rules and Regulation, procedure and Law
of the country and to the best of his superiors in department .
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@, That the appellant was charged in a criminal case registered vide F.I.LR
U/S 376 PPC,at police station Ghazi, District Haripur at the instance of
complainant Mst,Aneesha.

(Copy of F.I.R is attached as aneexure “A”).

3. That the appellant after getting the information of the groundless charge on
14.06.2014 volunteer his arrest to the District Police Officer Sawabi for
treatment according to Law and was later on sent for trial before the Learned
Additional Session Judge Ghazi Haripur.

4. That during the trial of the appellant before the Additional Session Judge
Ghazi , the said complainant of the case appeared as PW-2 and recorded her
statement/evidence on 30-03-2015.

(Copy of PW-2 statement is attached as annexure “B”)

5. That thereafter the appellant moved an application for his acciuittal U/S 265-
K Cr.P.C, whereupon the appellant was acquitted from all the charges
leveled against him by the complainant ,vide Order/Judgment on 20-04-
2015.

(Copy of Order/Judgment is annexed as “C”).

6. That the District Police Officer without considering the reply of the
appellant and without waiting for the fate of the trial which was pending
adjudication before the learned trial court of Law, discharged the appellant |
from the service vide order dated 30-06-2014. |

(Copy of discharge Order is attached as annexure “D”).

7. That feeling aggrieved from the discharge Order of appellant from service
by the District Police Officer Swabi and rejection of departmental appeal
the appellant moved a service appeal No 922/2015,to this Hon’ble tribunal
and on dated 05-04-2018 this Hon’ble Bench has pleased to set aside the
impugned order of the District Police Sawabi and further directing the
Department for conducting a de novo inquiry within stipulated period of
time.

(Copy of the service appeal and Order/Judgment is attached as
annexure are “E&F”).

8. That on dated 13-06-2018 the appellant recieved a show cause notice from
the office of District Police Officer Sawabi, to which the appellant has
submitted his written reply by negating all the false charges imposed by the
complainant upon the appellant.

copies

! s of the showcause notice and written reply. are_attached as
annexure G&H). o
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9. That the inquiry officer ignored all the documentary evidence(statement of
the complainant as PW-2), before the Additional Session Judge
Ghazi,written reply of the appellant in response to the show cause notice
,and the Order/Judgment of the Additional Session Judge Ghazi, Haripur,
i.e the Acquittal order of the present appellant, submit his report according
to his personal whims &wishes and thereby showing his malafide intention
towards the appellant upon which the respondent No;3 imposed a major
penalty of Dismissal from Service upon the appellant.

(copy of dismissal order is attached as annexure “I”)

10.That the order of dismissal of appellant was passed by respondent No;3 on
dated 22-06-2018 but no such fact/order was serviced or given to appellant
dispite several request and lastly on date 28-09-2018 the appellant got his
dismissal order from the office of District Police Officer Sawabi,against
which the appellant move a departmental appeal within time to the
respondent No;2 which was also rejected by maintaining the order of
Dismissal of appellant made by the respondent No;3 on dated 22-11-2018.
(Copy of departmental appeal and rejection order are attached as
annexuresJ& ).

GROUNDS

A. That the act,action and both the impugned orders are illegal,beyond the
rules and regulations and in utter disregard of Law, procedure and
regulations hence untenable.

B. That the appellants reply to the show cause notice, statement of the
complainant as PW-2,and the acquittal order of the appellant by the
additional Session Judge Ghazi, Haripur, was totally ignored by the
inquiry officer and the respondent No;3 passed an order according to
his own sweet well,which ‘clearly shows the malafide intension of the
respondents towards the appellant . '

C. That the act,action of the respondents is against the Golden principal of
criminal dispensation of justice that an accused person is to be presumed
as innocent until & unless proved guilty by the court of Law.

D. That the appellant was vexed twice one in court of Law and another
departmental for a single alleged wrong ,which is barred by article 13 of
the constitution of Pakistan 1973, section 26 of the General Clauses Act
1897,and section 403 of the Cr.P.C.

E. That as provided in the Fundamental Rules (FR-54) any civil servant
after his acquittal would be entitled for all benefits even his period of
suspension ,abscondance and detention to be treated as spent on duty.




§

F. That appellant as in the view of land and ratio decidendi of the Hon’ble

. Apex court on the subject issue, is entitled for re-instatement in service

along with all back benefits to which he is. entitled under the Law -and
procedure. |

- G. That, be that as it may, case of the appellant has not been treated in
accordance with law which is the utter violation of Article 4 of the
constitution of Pakistan 1973. ‘

H. That any rate,act action and the impugned orders of the respondents. are
illegal,have no legal effects in the eye of law,untenable and the appellant
is entitled for the relief sought. ' | ‘

I. That any other ground not raised here may graciously be allowed to be
raised at the time of arguments.

PRAYER |
IT IS THEREFORE MOST HUMBLY PRAYED
THAT ON ACCEPTANCE OF THIS APPEAL
,THIS HON’BLE BENCH MAY GRACIOUSLY BE

| PLEASED TO SETASIDE BOTH THE IMPUGNED .

e OREDRS DATED;22-06-2018 &22-11-2018 OF THE
RESPODENTS AND THE APPELLANT - MAY"
KINDLY BE RE-INTATED IN SERVICE WITH
ALL BACK BENEFITS ALONGWITH GRANT OF
ANY OTHER REMEDY DEEMED FIT BY THIS

'HON’BLE BENCH.
Dated:10-12-2018
| PPELLANT
Through ‘ \\'}

Amir Nawaz

'Muhammad Zia Ullah
Athar Abbas
Advocates Peshawar High Court



BEFORE THE ' CHAIRMAN SERVICE
TRIBUNAL KHYBER PUKHTOON -
'KHAWA PESHAWAR.

'FARHAN ADIL
VERSUS

INSPECTOR GENERAL OF POLICE AND OTHERS

AFFIDAVIT

It is verified upon oath that the contents of this appeal are true and
correct to the best of my knowledge and belief and nothing has been .
concealed from this Hon’ble Court. .

eponent
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BEFORE THE KHYBER PUKHTOONKHAWA SERVICE

TRIBUNAL PESHAWAR

SERVICE APPEAL NO---menmmeeee /2018

FARHAN ADIL.....0.oooooi 2,
VERSUS

IGP KPK & OTHERS........................ SO .

ADDRESSES OF THE PARTIES

: f ‘
ADDRESS OF THE APPELLANT

~ * FARHAN ADIL BELT NO 1203,DISTRICT POLICE SWABI

R/O YAR HUSSAIN TEHSIL RAZZAR DISTRICT SWABI

- ADDRESSES OF THE RESPONDENTS

1.Inspector Ceneral of Police ;KPK,CPO,Peshawar.
2.Deputy Inspector General ,Region-1 Mardan.
3.District Police Officer,Swabi.

4 Muhammad Arif SP Investigation Swabi.

APPELLANT

RESPONDENTS

Farhan Adil (Appellant)

Dated:$6.12.2018 Through
Dated;§6.12.2018 2

Amir Nawaz

Muhammad Zia ullah
Advocate,High court Peshawar.
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PW-2

30.03.2015

AGE N0 NEXURS

Statement of Mst. Aneesha d/o Fazal Hakim aged about 20/21
years rfo Village Sikandrey, District Swabi (complainant) on

oath

Stated that since 15/20 days from the present occurrence,
one person nameiy Farhan, whose father name is not known to
me used to call me on my mobile phone and alwayls asked me to
c;)ntr'act marriage with him. On the day of occurrence, at about
09:00 AM, while [ was present in my house, the above named
person called me and asked me to go with him. I came out from
my house and a person, who introduced himnself as Farhan
boarded me on his' motorcycle and took me to village Kheroch
cum Sirrikot side. At that time, I was having golden rings,
fingerings weighiné 2% tolas:.There he parked his motorcycle at
a deserted area and took me to a hill, where at about 12:00 noon,
he committed Zina bil Jabr with me and to'oI:< n}:y golden
ornaments. I told him that he had promised me that he will
marry me on which he dragged me and threw me due to which

| sustained injuries on my left wrist, right foot and on my left

leg. On arrival of police, I made.report and charged tﬁat person

as an accused. I have seen my report Ex.PB, which bears my
thumb impression correctly. ‘ . |

Prior to the occurrence, the accused was not personally
known to me. The person disclosed himself as Farhan constable

on mobile phone and his father name and his residence is still

‘_',(\S({.‘ml' known to me. The person who had committed the offence
-~ S

had met with me first time on the day of occurrence. During

-,
P a’
NG o

mvestigation,  the accuscd  was  not  put  before me  for

identification. Today, 1 can identify the accused, who had

committed the offence if brought before me. The person present

& Access to Justice Law bz,

i
i

before the Court is not my accused. As the person present in the

Court as an accused is rnot real culprit, therefore, I do not want
to proceed further against the present accused and have got no

objection, if the accused be acquitted from the present case.

,,,?g'}‘gz_'l?fb & A.C T
T 30.08.2015 < w5l Ghazi
: ML » Haripur

s L

| ol
Amir Naswaa— V|

Advocate High Court Peshawar
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WYEER, Pestshar J-(Criminal) No.210
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Court of F FAKHAR ZAMAN, ADDITIONAL SESSIONS ]’UDGE L:HAZI

P%I% NQ 4:

FORM “A”
FORM OF ORDER SHEET

of 100-21/02/2004(13)/1101 (Disk\-10)

"*"“‘"""URE !

7

HARIPUR

Case No. 21/7 of 2014

The State.. .vs....Farhan Aadil

al No. of Order or
reeding

1

Date of Order or
Proceeding

Order or other Proceedings with Signature of Juuge or Magxstrate and that of parties
| or counsel where necessary

2

3

0.7

20.04.2015

Accused Farhan Aadi] is present in’ custody alongwith counsel,
Learned SPP is appearing on b;ahalt‘ of the State. Coun;el for the
complainant also present. Argumehts,‘ on application for a.cquittal
of accused u/s 265-K of CrPC heard and record perused.

Accused Fz;fhan Aadil s/o Ibrar Khan stands charged vide

PPC regxstered at police station Gha21 of dlsmct Haripur. Report

in the instant case was made by complainant Mst. Aneesha, who

| charged accused for rape followed‘by injuries to her person and

snatchmg of gold ornaments.
Accused was forrnally charged for the comm1331on of
offence on 30.10. 2014 to which he pleaded not guilty and claimed

trial. The star prosecution witness was complainant, who entered

examination, howé\ve\r, she categorically deposed that accused
facing trial is not the one who had committed the offence on her.
She ‘also confirmed that she can identify the actual accused, if
brought before her and thaf shé{‘kﬁsws his name only, with no clue

about his parentage and address. It was also confirmed that since

case FIR No 207 dated 10.06. 2014 ws 376/3'79/337 -F(v)/411 of |-

the witness box as PW-2 and owned her initia] report. In cross- |

‘the accused present in the Court is not the real culprit. therefore,
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§W1th this statementi
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she does not want to prosecute him anymore.

the whole pxoscculxon story got shaltered
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conviction ,of the accused almost vanished, Necdless to say that

when the only eyewitness has not supported the prosecution case,

- further proceeding in the case and recording further evidence
‘ L

would serve no purpose. Though, some recoveries are shown to

4

corroborative piece of evidence would be of no use to the

prosccution once it has lost its foundation.

*
K

In the circumstances, to proceed with the trial would
amount to pre-trial*incarceration of accused-and is likely to cause

miscarriage of justice. Resultantly, I would invoke my jurisdiction

conferred vide Section 265-K of CrPC and would order acquittal

of accused Farhan Aadil in this case. He is in custody; he be
reicased forthwith if not required in any other casc. Case property,

if any, be kept intact till the expiry of period fixed for

appeal/revision, where after it be disposed of in accordance with

law. File be consigned to RR alter its completion,

Announced
.20.04.2015
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Confidential

- Government of Khyber Pukhtunkhawa.
Officcof the District Police Officer, Swabt
Phone No. 0938- 221399 Fax No. 0938-222434

From: : The Distriet Police Ofﬁccr, Swabi.

To: The Superintendent,
) Central Jail Haripur.
No. /'/' 1?7

Subject: Discharge Order

Memo:

/LA, duted Swabsi, the | _//(') f( /'7()11

" Enclosed please find herewith Discharge Ord..r in r/o Constable Farhan -

Adil No. 1703 now confined in Central Jail Haripur, f01 service “upon him under mumanon to .

this office, plcasc
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District Policd ¥dflicer,
Swabi.
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Amir O\EZ/ZUQZ

Advocate High Court Peshawar
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Constable |- arhan Adil N, 1203, while Posted 1o Police Station
vide case FIR No.207 dates 10 "f 2014 u/s 376 PPC Poljce Station
ripur, which is high the discipline qng amounts 1o progs mis-’

DS nvolved himself
" Ghazi District Hayi

Iy against
conduct.

Theresore, po was plac
Chirge: Sheet ang Summary of allegati ons,
appointed gy Enquiry Officer,

collected evidence and recorded Slatements of all

wiherein he foung (.fmstabu. Farhian Adj] No.1203, guilty for the mis- -conduct apd
Tecommended b, for Major punishment. The undersione berused the- enquiry papers

and rdings apg by Ggrecing with the Enquiry Officer served him with 1 “inal Show Cause |
i \Iotm, 1luounh Sup“untcndvn' Central Jail, Haripur o 20.06.2014. 1954 reply o the !

Fina! Show ¢ 43 tecelved, per used and foung un-satisfactory.

ed under susp\.ublon and was served with,

Mr. A bbb Shint flullg th,” DSPp, -

Ruzzar Wiy
The Ofticer conducted

proper Jcpa;lmcnul ¢nquiry,
concermned, He submitted his findingy
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A " BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No: /2015

Farhan Adil
Vers us

IGP kpk & Others

N . e
i Grounds . .. ‘
| Attidavic

5 AddresEsiontney artigse R

ig ugisse) Copy of FIR No. 207 G 13

COpy of Final Show Cause Notice | “B” 14
e SRS e »
6. Copy of reply to Final Show Cause “c” 15

T Copy of letter & Discharge order “D” 16-17

Copy of statement of PW-2 N O 18

. 'f Copy of acquxttal order . =~ “F” 19-20
AP S L . :
Copy of dcpartmental appeal “G” 21
% Copy of decision on appeal “H” . 22
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IR PAGE NO -1
. BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Serv1ce Appeal No /2015

Farhan Adil Belt No: 1203, Dlstrlct Pohce Swab1

R/O Yar IIussam Tehsil Razzar Swabl-—-----~---~--~---—----'---Appe llant

Versus

1. Inspector General Police (IGP/PPO) Khyber Pakhtunkhwa
Police line Peshawar. :

2. Deputy Inspector General, Reglon -1, Mardan.

3. Dlstnct Police Officer, Swabi

4. Mr. Arbaba Shfiullah, DSP, Razzar Swabj-~=-n-necaeaan. Réspendents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974 AGAINST THE ORDER DATED
© 30/06/2014 OF THE DISTRICT POLICE OFFICER, SWABI,
" WHEREIN THE APPELLANT WAS DISCHARGE FROM THE
 SERVICE AND ORDER DATED . 24/06/2015 -OF THE
- DEPUTY INSPECTOR GENERAL. REGION -I. MARDAN,
* WHEREIN APPEAL OF THE APPELLANT WAS DISMISSED

PRAYER-[‘N—APPEAL:

By accefsting this appeal, both the impugned orders of the
-Respondents may graciousiy-be set-aside and the appellent may
kindly be re-instated in serv1ce with all back benefxts alongthh

'grant of any other remedy deemed fit by this Hon’ble Bench.

Resnectlvelv Sheweth:

Hw o4 Factsleading the 1nst1tut10n of the instant appeal are;
Thae

Amir Nawaz

*.1 Advocate High Court Peshawar
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~~RRIEF FACTS: BAGE NO N -

a) That the appellant was appointed as a constable. on

03.07.2012ard was performing his duty accordance with Rules,
Regulatlons procedure and law of land, and to the best
satisfaction of his superiors in Swabi, after completion of his
training. |

b) That the appéllant was chargéd in a criminal case registered vide

c).

F.ILR No 207 dated 10.06.2014 U/S 376 PPC at Police Station

Ghazi, District Haripur at the instance of complainant namely, Mst.
Aneesha. Copy of F.L.R is annexed-“A”.

That the appellant after gettmg the information of the said
groundless charge, on 14.06.2014 volunteer his arrest to the
District Police Officer, Swabi (Respondent No. 3) for treatment
according to law, and was later on sent for trial before the learned
Additional Session Judge, Ghazi, Haripur.

d) That é{propos to the registration of the subject FIR No. 207; during

his confinement, he‘appellant was served with a Final Show Cause

notice in central Jail Haripur, issued by the District Pol 1ce Officer

(Respondent No.3), the bedrock of the said final show _cause
notice was the suid F.LR No. 207. Copy of Final show cause notice

'is annexed-“B”.

That-appellant after recewmg the final show cause notice, made a

‘gentle and supplicating reply, and made request the authiorities

(Respondent No.3) to postpone the proceeding, till the fate of the

‘case and release of the appellant, being the said matter was

sub-judice before the learned competent Court of law, Copy of
reply is annexed-“C". '

That the District Police Officer (Respondent No.3), without
considering the reply of the appellant and without waiting fate of

. the trial which was pending adjudication before the learned

Amlr (Ma az

- ﬁ(:\/()(uu‘f_f[gh Court Peshawar

competent Court of law, discharged the appellant from the service
vide order dated 30/06/2015 which was served upon the

“appellant at Central Jail Haripur, copy of which is annexed-"D".
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g) 'bat during the trial of the appellant before Additional Session

- Judge, Ghazi, Haripur, the said complainant of the case appeared

. as PW-2 and recorded her evidence on 30/03/2015, copy of
which is annexed-“E”.

h) That thereaftér the appellant moved an application for his
acquittal. U/S 265-k Cr.P.C, whereupon he was acquitted from all
‘the charges leveled against him by the complainant, vide order &

| judgment dated 20/04 /2015, copy of which is annexed-“F"."

-t

i) That after acquitta] from. the learned trial Court, the appellant
moved an appeal to the Deputy Inspector General of Police,
Mardan Region, Mardan but the authority, without considering
the facts & circumstances of the case and without conéulting the
Rules, Regulations, law & Procedure on the subject issue, thrown

‘the matter into trash. Copy of appeal and order thereon are
annexed-“G” & “H” respectively.

Now, the appellant, being aggrieved of the illegal, un-
procedural, beyond the rules & regulation act of the Respondents
and of both the impugned orders, begs to seek indulgence f this
Hon'ble forum for re-instatement in service with all back benefits
inter-alia on the following grounds.

_ GROUNDS:

P 1. That act, action and both the 1mpugned orders 1llegal without .
justification, without lawful authority and in utter disregards of
law, procedure, rule and regulations, hence, untenable,

2. That the appellant has neither been served with any charge sheet,
sdmmary of allegation nor Show Cause Notice, rather, he has been
surprifsed and confronted only with the Final Show Cause Notice,
which too; was served upon him at Central Jail, Hafipur as
admitted by Respondent No.3 in the impugned discharge order. -

Mzmﬂosm |

I/4nur‘N§%ﬁZ; 

4 Advocats: High Court Peshawar
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- That despite of having the Imowledge by the. Respondents

regarding the detention of the appellant in Central I Jail* Haripur,
astonishingly neither has he been apprised of the constitution of
any inquiry committee nor the inquiry officer (Respondent No.4)
has bothered to visit the jail for recording plea of the appellant

which all alone enough to crumble the whole act & action of the
: reSpondents to ground.

- That he was also deprived by the authority/ Respondents from his

valuable right of hearing in person, confrontation w1th the
allegation, with the so- called inquiry report and cross-
examination, rather, all the proceedings have been conducted
ex-party, which is in utter disregards to the principles of ]ustlce

and clear provisions of the Constitution especially Ar ticle | 10-A
which says that;

. 10-A. Right ta fair trial:-

~ i+ For the deterrination of his civil rights and obligations or in any Criminal charge '

. agamst him a persan shall be entitled to a fair trial and due process.

. That the entire act, action and the impugned orders were passed

against the pr1nc1ple of natural justice as the appellant has been
discharged from service without providing him any opportunlty
of hearing, which is a clear violation of Principal of Natural Justice
and Maxim, “No one should be condemn unheard”.

6. That due to his detention in the judicial lock-up, the appellant was
‘neither aware of initiation of any inquiry against him, nor he was

in position to join the same to defend his cause and explain his
position, hence, the law does hot compel one to do which cannot

possibly be done as the law immune a person, exercising in

impossible work. S
t  (Interpretation of Statutes by N.S.Bindra 4t Edition, P-102) .

3

7. That the Respondents were all aware of the fact that the

appellant’s trial is sub-judice before the learned competent Cour:
of law but without waiting the fate of the trial they discharged the
appellant from service Wthh is abuse of the process of law and

: mockery with the learned triai Courts.

Aduocatc. ngh Court Peshawar
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. That act and action of the Respondents is against the golden

‘principal of criminal dispensation of justice that and -accused

person is to be presumed as innocent until & unless proved guilty
by the Court of law

9. That the entire enquiry proceedings against the appellant were

11.

10.

conducted under Khyber Pakhtunkhwa Police Rules 1975 and the
powers conferred upon the Competent Authorlty (DPO/SSP/SP)

for inflicting departmental punishment against a constablc under

Rules 4 (supra) are as under;

(a) Minor Punishments.
(i Confinement of Constable and Head Eunstable for 15 days to Duarter Guards, -
(i) Censure.
+ (i) Forfeiture of approved SErvice up to two years.
(iv) Withhatding of promotion up to one year.

- (v} Stappage of increment for a period not exceeding three years with or wrthuut
 cumulative effect.

(vi) Fine up to Rs.15000/- as per schedule -|

)

(b) Major Punishments. . l
(i) Reduction in rank/pay.

(i) Compulsory retirement.

(iii) Removal from service.

{iv) Dismissal from service.

That the appeilant as been discharged from service, :'which is
nowhere provided in Rule-4 (supra) and discharge of the appellant
under Rules 21, Chapter 12 of Police Rules 1934 is against the

law, procedure, rules, regulation and natural justice being
dlscrlmmatory and unjustifiable in nature. '

That be that as it may, at present the Disciplinary Rules appllcabl
qn pohce department is The Khyber Pakhtunkhwa Pollce Rules,
1974~ amended .up to 2014, and as per section 14 of the Rules
(.supra) any other dlsc1plmary rules have been repealed as its reads

14. Repeal:- Any disciplinary Rules applicable to Police Officers to whom these rules
apply are hereby repealed but the repeal thereof shall not affect any action talfen or -
anything done or suffered there under.

13

That as provided in Article 264 of the Constitution, 1973 and

section 6 of the'General Clauses Act, 1897, any repeal law has no
legal effect as its reads that;

Armir Ncﬁgdz

Atvocat.: High Court Peshawar
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284, Effect of repeat of laws:- Bi G e PN

Where a law is repealed. or is deemed to have been repealed. by, under, or by virtue of the
Constitution, the repeal shall not, except as otherwise provided in the Constitution,—

~ (a) revive anything nat in force or existing at the time at which the repeal takes effect;
(b) affect the previous operation of the law dr anything duly dane or suffered under the law:

{c) affect any right, privilege, obligation or liability acquired. accrued or incurred under the
law;

(d) affect any penalty, forfeiture or punishment incurred in respect of any offence Eurﬁmitted
against the law; or i

{e) affect any investigation, legal proceeding or remedy in respect of any such right, *
* privilege, nbligation, liability, penalty, forfeiture or punishment; .
and any such investigation, legal praceeding or remedy may be instituted. continued or
enforced, and any such penalty. forfeiture or punishment may be imposed, as if the law

had not been repealed.

5. Effect of repeal -

Where this Act, or any (Central Act) or Regulation made sfter the commencement of this
Act, repeals any enactment hitherto made or hereafter to be made. then, unless a
different intentian appears, the repeal shall not- Revive anything nat in force or existing at
the time at which the repeal takes effect. or Affect the previous operation- of any
enactment so repealed or anything duly done or suffered thereunder, ar Affect any right,
privilege. obligation or liability acquired, accrued or incurrent under any enactment so
repealed, or Affect any penalty, farfeiture or punishment incurred in respect of any
offence committed against any enactment so repealed, or Affect any investigation, legal
proceeding ar remedy in respect of any such right, privilege, obligation, liability. penalty,
forfeiture or punishment as aforesaid.

13, That the edifice of penalty inflicted upon the appellant nowhere
stand in legal parlance being reflecting the colour of “the
doctrine of pick and choose”.

14. That under Police Rules 1975 a self-explanatory'p'rocedure for
inflicting of penalty is architected, hence, it exclude the
application of any other procedure and penalty for wrong doer
and ““The express mention of one thing implies the exclusion
of another” will squarely applies. - .

(Interpretation of Statutes by N.S.Bindra 4t Edition, P-108)

[3. . That the Khyber Pakhtunkhwa Police Rules, 1975 w'ajs Iégislated
in pursuance of section 7 of The Police Act, 1861, hence, the
present charge/show cause against the appellant does nét, in any
stretch of imagination, fall within the definition of pblice under

Khyber Pakhtunkhwa police rules, 1975. Section 7 (supra) reads as
under;

7. Appointment, dismissal, etc, of inferior officers
subject to such rules as the Provincial Government may from time to time make under
this act, the Inspector General, Additional Inspector General. Deputy Inspector

-—
WD Dd Graeral, Aszistant Inspector General and District superintendents of police. may, at
/
Py U

any time dismiss, compulsory retice, suspend, or reduce either in Rank or within time-
) . ! scale any police officer of the subordinate ranks whom they shall think remiss or
§ /q.mif Méwa&:rlignnt in the discharge of his duty, or unfit for the same: A

Advocate High Court Peshawar
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Or

P May award any one or more of the following punishments o any police officer of the
subordinate ranks who shall discharge his duty in careless or negligent manner, op
wha by any act of his own shall render himself unfit far the discharge thereof:
a)  Fine to any amount not exceeding ane menth's pay:
b)  Confinement to quarters for a term not exceeding 19 days, with or withaut
punishment, drill, extra guard, fatigue or other duty;
r) DOeprivation of good-conduct pay: i
d) Removal from any office of distincticn or special emolument;
e) Steppage of increments. i

16. That the present show cause notice does not fall within the
definition of “misconduct”, hence, the appellant’s discharge is
not sustainable in legal parlance. The “misconduct” has been.

defined in Rule 2(iii) of the Khyber Pakhtunkhwa polic'.é Rules,
1975 that; ”

Rule 2(iii) :- "Miscunduct” means conduct prejudicial to good order of discipline in ;
the palice force or contrary to the government servant (conduct) rules or unbecoming !
of a police officer and a gentleman, any commission or omission which violates ariy of - l
the provisions of law and rules regulating the function snd duty of police officer to

biting ue atlempt Lo bring pulitical oe uther vutside influenees directly or indivectly to -

bear on the government or any government officer in respect of any matter relating

to the appaintment, promotion, transfer. punishment, retirement or other condition of
- service of a palice officer.

7. That Rule of Conduct applicable on the employees of Police
department is Khyber Pakhtunkhwa government servants

(conduct) Rules, 1987 which has been specified in Rule 4 A,
in the words that;

Rule 4 A: No Government servant shall

......

a) Accept or obtain o agree to accept or attempt to obtain from any person for himself
or for any ather person, any gratification (other than legal remuneration) as a motive
or reward such us is sentioned in section 16} uf e Pukistan peogl code; Or

b) Do or forbear ta do any official act or show or forbear to show. in the exercise of his
official function, favour or disfavor to any person or render or attempt to render any
service or disservice to any person, in violation or contravention of any provision of
any law for the time being enforce, or of rules made under article 19, or (39 of the -
constitution of Pakistan or Khyber Pakhtunkhwa civil servant Act, 1873 o any other
law for the time being enforce including the Khyber Pakhtunkhwa government rules of
business 1385 in a manner which may appear to facilitates acceptance or obtaining
or agreeing ta accept or attempting to obtain from any person for himself or for any
other persan any gratification whatsoever. other than legal remuneration as a motive
or reward; or

c) Accept or obtain or agree ta accept or attempt to abtain for himself or for any other
person any valuable thing without consideration or for a consideration which he
knaws to be inadequate fram any person he knows to have been, or to be likely to be,
cancerned in any proceeding or business transacted or about to be transacted by
him. or having any connection with the official function of himself or any of

/4/: ": > af government servant to whom he is subordinate, or from any person whom he knaws
to be interested in or related to the person so concerned; or
e , 7/)/

Amir Nataz

iAdvocu:;* igh Court Peshawar
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- d) Misappropriate, dtshnnestly or fraudu[ently or otherwise convert for his own use ar

use of other person any property entrusted to him or under his contral & a
gavernment servant or willfully allow any other person to do so: o

e) (Obtain hy corrupt, dishanest improper or illegal means, or seek for himself or for any -
ather person any property, valuable thing, pecuniary advantage or undue favour; or

f) Possess directly or through his dependents or benamidars, any moveable or
immovable praperty or pecuniary respurces, disproportionate to his known sources
of incame which he cannat reasonably account for.

.9) Shail attend such function and meetings in which Islamic moral values are not

regarded or which are in violation of sich values like function of music and dancing
by women etc.]

18. That the appellant was vexed twice one in a Court of law and
another departmental for a single alleged wrong, which was

barred by Article 13 of Constitution of Pakistan, 1973, Sectlon 26.

of the General Clauses Act, 1897 and section 403 CrP C: which
says that;

1
\ .

I3 Protection against doubile punishment and self incrimination:-
a No persan—
(a) shall be prosecuted or punished for the same offence more than once: or
(b) shall, when accused of an uffence be campelled to be a witness against himself.

Z6. Pravisians as to offences punishahle under two o more enactments:-
Where an act or omission constitutes an offence under twn or mare Enactments
then the affender shall be liable ta be prosecuted and punished under either or any ﬂf
those enactments. but shall not be liable tg be pumshed twice for the same offence.

-403. Person once convicted or acquitted not to be tried for same offence - :
(I) A person who has once been tried by a Court of Competent Jurisdiction for an .
offence and convicted or acquitted of such offence shall whiles such conviction or
acquittal remains in farce, not liable to be tried again far the same offence, nor on -
the same tacts far any other offence for which a different charge from the one made

against him might have been .made under Section 238, or for which he might have - .
been canvicted under Section 237,

19. That as prov1ded in the Fundamental Rules, (FR-54) any civil
bervant after his acqulttal wpuld be entitled for all benefits and

“even his period of suspens;on abscondence and detentlon to be
treated as spent on duty, as it says that;

FR. 54:-In case where suspensian. af Buver‘nment Servant is held to, haVL been
unjustifiable ar not whally justifighle or e is re-instated after being dismissed,
remaved from service or suspended, the revising or appellate authority may grant -
hun the following pay and allowances Iur the- permd of absence:-

: © {a) If the Government Servant is honorably acqu:tted he may b given the full
pay to which he would have been entitled but for his dismissal, removal or
suspension. The period of absence in such cases is treated as spent on

— duty. For this purpose fR-04 should be treated as absolute . and
A’/&y{/) os unconditional and na questmn should be raised as to whether there was a
e OW ' post or not against which he'could be adjusted for the perind of his absence

- a or he had no longer any lien or any other Bovernment Servant” was
ot ; j appointed substantively in his pl
. Amzr .MZZUQZ, ppo ubstan ively in is place

quocn.e High Court Peshawar
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i 20. That appellant, as in view of land and ratio decidepdi of the
Hon'ble Apex Court on the subject issue, is entitled for re
instatement in service along with all back benefits to which he is

entitle under the law and procedure as held;

1335-SLMR-2870 (M, Igbal Zaman... Vs...S.E. Irrigation Bannu)
~ Article 212 Constitution of Pakistan---Civil Service---Suspension---arrears of pay
relating-to suspension period---Entitlement----Civil Servant who was invalved in
. ' * murder case and was convicted -and sentenced by trial Court was acquitted of
murder charge by the High Court in appeal---Civil Servant who after his acquittal was
re-instated in service, prayed for arrears of pay relating to his suspension period but
- his prayer was turned down by autharity on ground that Civil Servant was not entitled
to arrears as h was not honorably acquitted, but was given benefit of doubt-:-
 Validity----Acquittal of Civil Servant, even if based on benefit of daubt, was
.. honorable----Acquittal of Civil Servant even based:on benefit of doubt, could not
" become hurdle in payment of arrears of pay to Civil Servant regarding his
. suspension peried provided he had not been found to be gainfully employed during

-suspension perind.

 2007-SCHR-537 (SE GEPLA. Vs.. Mubammad Yousaf) ;
S. 4 Service Tribunal Act----Article 212(3) Constitution of Pakistan, 1973---Acquittal
on benefit of doubt from criminal charge---Honarable acquittal----Back benefits----

. entitlement----Civil Servant was taken on duty, after his' acquittal from criminal
charge and his period of suspension was treated as leave an dug hasis---Briéyances
of Civil Servant was that the autharities did not pay him salary for the period---
Service tribunal allowed the appeal of Civil Servant and directed the authaorities to
pay him back bengfits-—-Validity---Civit Servant who was acquitted by extending
benefit of doubt would be deemed to have been acquitted honorably----Civil Tribuni‘il

- has rightly directed the authorities to treat him on duty and give him all financial

- benefit during the period of his confinement in custody on account of his involyement
in criminal case---Lave to appeal was refused. '

- 1558-5CMR-1993 (Gavt of KWFP... Vs...0r. Mubammad Islam)

+ FR-54, Fundamental Rule---Civil Services---Civil Servant was invalved inacase U/S.
302/34 PPC for a murder----No evidence could b brought against the accused Civil

- Servant on charge of murder, thus, proving that allegation leveled against him were
baseless---Acquittal of Civit Servant from a criminal case----Accused Civil Servant in
case of acquittal was to be considered to have committed no offence because the
competent criminal Court had freed/ cleared him from the accusatian of charge of
crime----Such Civil Servant, therefore, was entitled far grant of arrears of his pay

and allowances in respect of the periad he remain unger suspension on the basis of
murder case against him,

21. That, be that as it may, case of the appellant has not been treated
in accordance with law which is in utter violation of Article 4 of
the Constitution which says that;

4. Right of individuals to be dealt with in accordance with law, ete:-

() To enjoy the protection of law'and to be treated in accordance with |aw is the -
inalienable right of every citizen, wherever he may be, and of every other person fiir
the time being within Pakistan, ’
(2) In particular—

e r (a) no action detrimental to the life, fiberty, body, reputation or provperty. of any
persan shall be taken except in accordance with law: A

Amir Nawaz |

" Atvocate High Court Peshawar B ' o
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(b) no person shall be prevented from ar be hindered in doing that which s not

prohibited by law; and (c) no persan shall be compelied to do that which the law does
not required him to do.

R

22. That, at any rate, act, action and the impugned orders of the | |
Respondents are illegal, have no legal effect in the eye of law, |
untenable and the appellant is entitled for the relief sought.

PRAYER:

It therefore most humbly prayed that on accélpgtanée of this

appeal, this Hon'ble Bench fﬁay graciously be pleaéed to set-aside
- both the impugned orders of the Respondents aﬁd t’fhe"appellant 4
,' may:l kindly be re-instated in' service lwith all 'ba.{ck;’ benefits |
" alongwith grant of any other remedy deemed fit by:'thi:s Hon'ble
Bench. o : o

Through

2. M.mhan
Dated: 17-08-2015 Advocateé, PeshaWar
| > Appeal in hand is 15t one on the subject issue Before lthis Hon’ble

Bench by or on behalf of the appellant.
List of Books: /

i "

Constitution of Pakistan 1973.

Interpretation of Statute N.S.Bindra. QI&
Police Act 1861. | Amir Nowoz.
T

Police Rules 1934. : Advocate High Court Peshaw.r
Khyber Pakhtunkhwa Police Rules 1975,

Khyber Pakhtunkhwa Service Tribunal Act 1i974.

Khyber Pakhtunkhwa government servants (conduct) Rules, 1987.~
The General Clauses Act, 1897.

The Code of Criminal Procedure, 1898.
10. 1998-SCMR-1993

11, 1999-SCMR-2870 . - o ‘
12.  2002-SCMR-916 ~
13.  2007-SCMR-537 |

14.  Any o'the.lj book or case law as per need. ﬁ \
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9.~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE

——mt
S

~,  TRIBUNAL,PESHAWAR | .

- ES

‘Service Appeal No: __ /2015

Farhan Adil ---.--~-----~--~-~--~----——.----.----f---------------‘----Appellan’t

| ; Versus

IGP KPK & Others=-sms-tssemismemamee .-.--'—Rés_pondents

AFFIDAVIT

L Farhan Adil Belt No: 1203 District  Police Swabi
R/0-Yar Hussain Tehsil Razzar Swabj do hereby solemnly affirm

DEPONENT




O .-
.- BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR
Service Appeal No /2015
Farhan Adil. -~-~--l—--~-:. ------------------------------ ressmaeannca Appellant
Versus S | o
IGP KPK & Others==-=====mascmm el Re‘spondents

ADDRESSES OF THE PARTIES
Address of the : 1ppelldnt

Farhan Adil Belt No: 1203, District Police 'S\Al/abi

R/0 Yar Hussain Tehsil Razzar District Swabi

Addresses of the Respondents:
1. Inspec’tof General Police, KPK, CPO, Peshawar.-
2. Deputy Inspector General, Region -1, Mardai.

3. District Police Officer, Swabi

4. Mr. Arbaba Sﬁfiullah, DSP, Razzar Distrct Swabi

‘Farhan:Adil (appellant

Through

Dated: 17-08-2015

Advocate Peahawar

%mm 44

Amir ¢ ‘T\Cawazj

1} Advocate High Court Peshawar
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AU

ATTEATED
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| Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the order

1 dated 30.06.2014 whereby he was awarded punishment/order of

| in scrvice was filed being badly time barred.

Torvite X
TN
ﬁ &
&

BEFORE THILKHYBER PAKITTUNKIIWA SERVICE TRIB UNAL

Service Appeal No. 922/2015

Date of Institution .. 17.08.2015
Date ol Decision . 05.04.2018

Carhan Adil Belt No. 1203, district Police Swabi resident of Yar
Hussain Tehsil Razzar Swabi .
. Appellant

Versus

I, [nspector General of Police (IGP/PPO) Khyber Pakhtunkhwa
.Police Linc Peshawar. ' :

2. Deputy Inspector General, Region-1, Mardan.
- 3. District Police Officer, Swabi. ,
. 4. Mr. Arbaba Shafiullah, DSP Razar Swabi

. Rcspondcnts

JUDGMIEENT

MUHAMMAD HAMID MUGHAL, MEMBIR: - Learned
counscl Tor the appellant and Learned Additional Advocate General

lor the respondents present.

2. The appellant has filed the present service appeal u/s 4 of the

discharge [rom service and against the order dated 24.06.2015

whereby the departmental appeal of the appellant for reinstatement

3. FIR 307 dated 10.06.2014 u/s 376 PPC P.S Ghavi Haripur

Amir Nawa.

Auvot. - High Court Peshawar
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Jlant on ‘the A:c{ll‘c:ga-tion that he

was chalked out against the appe

committed rape-of the complainant. Consequently the departmental
Lelion was initiated against the appellant and vide impugned order

awarded punislnncnt/order ol

dated 30.06.2014 the appellant was

| discharge [rom service. ~After rearning acquittal in the above

mentioned criminal case the appellant filed departmental appeal f[or

reinstatement 10 service  which | departmental appcal  was ,
.

1 |'c.jcctcd'/‘ﬁblcd being badly time barred. .

4. l.carned counsel for the appcllant argucd  that upon the

“egistration of criminal case against the appellant, he went bchind

e bars, and the departmental proccedings werc conducted at the

buck of the appellant, while he was in lockup. ‘That appellam was

" |'not treated in accordance with law. That neither the charge sheet

ellant nor the statcment of comp

| was served upon the app lainant was

recorded  in the presence of appellant nor he was afforded

opportunity to cross-examine her.

5. As againstthat learned Additional Advocale General argucd

that the-appellant committed heinous crime_bul carncd his acquittal

on the basis ol compromise/conccssional statement. 'That the inquiry

cer recorded statement of appellant as well as complainant and

hence the impugned orders arc not opcn HW od

ol
found the appéllant‘guilty,

g 1y ¢X c» tion | ‘ B
o any cxeepuon. : o -
- | Amir A

Advocate High Cougt Peshawa:

6. Arguments heard. File perused.
7 ‘T'he discharge order of appellant was issucd  after

¥

departmental  inquiry against  him. Admittedly  during  the
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departmental action against the appellant he was in the lockup: The

record does not suggest that any charge sheet was scrved upon the

u.ppclladt. [ carned Additional Advocate General could not rebut the

argument of the learned counsel for the appeilant that the statement
| ol coimplainant was not recorded in the presence of the appellant |.

and he was also not afforded any opportunity o crogs-éxamine the
Ny : ‘

complainant, Consequently the impugned discharge order 15 not

(cnable in the eyes of law. ‘

8. As a sequel to above this Tribunal is constrained to set aside
e impugned orders. The respondent department 'is «directed 1o -

conduct dc-novo inquiry against the appellant, by~p~x‘qViding him
re

uppm tunity of defense in accordance with law/rules, wnhm a period

of thc.c (03) months of the receipt of this Judf,mcnt lhc issuc of

3

rcinstatem_cnt of appellant shall be subject to the ‘l‘mal outcome ol
I .. I‘
“de-novo mquuy lhe pr e%cm dppc.al is decided in thc abovc terms.

Partics arc left to bear thelr own costs. Iile be conslgncd to the

rccord room after its completion.

%M%MM
e

ANNOUNCED
05.04.2018

Date of Presentation of ' ~niiretion 2 Fhﬁf
Nuanber of Word: ... /9@ __f Jo) |
Copyittg Fe2 e A e e e}

L Urgemt e ‘)—"""’U e !I - ,

" Total__- /0""/‘) e - : W M
Name ¢f Coms i L : : i et ‘
Date of Cemy et o1 7 9/5’-’“09/// Amir 17\@1‘4,(7712,
Date of Delivery wl Cwipy (.)/ (—/ O //ﬂa Advacate High Court F’esmwar'




o | FINAL SHOW CAUSE NOTICE

Whereas you Constable Farhan Adil Belt No. 1203, while
osted to Police Station IDS involved yourself in {mmoral act upon which a proper ¢ase -

vide FIR No. 207 Dated 10.06.2014 U/s 376 PPC PS Ghazi District Haripur has been
registered, which is highly against the discipline and amounts to gross misconduct.

i

[n this connection, you Wwere charge shected and served
with summary ol allegation and SP, Investigation Swabi was appointed to conduct

denove departmental enquiry in compliance with the judgment of Honorable Khyber
Takhtunkhwa Service Tribunal Peshawar dated 05.04.2018 passed in service appeal No.

';:'?922/2015. The enquiry officer held enquiry and submitted his findings, wherein you werce
lfound guilty for the immoral offence.

Theréfore, it is proposed to impose Major/Minor penalty
Rules 4(b) of the Khyber Pakhtunkhwa Police

TSNS

5

vincluding dismissal as envisaged under
%{Rules 1975.

&
#

Hence, [, Sohail Khalid, PSP, District Police Officer,

$Swabi in exercise of power vested in m
¥ Police Rules 1975 call upon you to s
- punishment should not be awarded to you.

how cause finally as 1o why the proposed

Your reply should reach to the
days of the receipt of this notice failing which it

o office of the undersigned
. within seven will be presumed that you
4 have no explanation to offer.

You are also at liberty to appear for personal hearing before

District Pofice Officer,

Stwabi.
/

AR

N, 382 PSO,

Dated: ] B/ 0> [2018.

S

Megis 24
/s

JAmir Nawaz|

A [
- Advocate High Court Peshawar

AR L

o under Rules 5(3) of the Khyber Pakhtunkhwa -

~~~~~~
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OFFICE OF THE DISTRICT POLICE OFFICER, SWABI
ORDER

Constable Farhan Adil Belt No. 1203/FC, while posted to Police
Station IDS involved himself in immoral act consequent upon a proper case vide FIR No.
207 Dated 10.06.2014 U/s 376 PPC PS Ghazi District Haripur has been registered, which
1s against the discipline and amounts to gross misconduct.

. : On account of above misconduct, he was proceeded against
. departmentally and dismissed from service vide this office OB No. 824 Dated
27.06.2014. Feeling aggrieved from such order, he filed departmental appeal which was
filed being time barred vide Region office Mardan Memo: No, 3788/ES, Dated
24,06.2015. Feeling aggrieved from the orders of department, he filed Service Appeal
No. 922/2015 before the Khyber Pakhtunkhwa Service Tribunal Peshawar. The tribunal
vide judgment dated 5.04.2018, set aside the orders of department dnd directed for
denove gnquiry against appellant. In compliance with the judgment of tribunal,
delinquent Constable Farhan Adil was served with Charge Sheet and Summery of
allegations vide this office Diary No. 25/CC/PSO Dated 05.06.2018 and in the light of
directions of DIG Enquiry & Inspection, Khyber Pakhtunkhwa Peshawar vide Memo.
No. 800/E&I, Dated 31.05.2018, Muhammad Arif SP Investigation Swabi was appointed
to conduct denove departmental enquiry in accordance with rules. The Enquiry Officer
conducted proper enquiry in accordance with the rules and proper opportunity of defence
/ hearing was provided to the delinquent. The official under enquiry recorded his
statement wherein he stated that he was falsely charged in the case in which he was also
acquitted by the trial Court. The delinquent Constable negated all the charges and stated
for exoneration in the case. The Enquiry Officer recorded statements of all concerned and
also requisitioned the case file from PS Ghazi district Haripur and thoroughly perused the
case file and thereby concluded that the delinquent Farhan Adil is involved in the
immoral act and not fit for the discipfiped force. Though he has been acquitted from the
Court on technical grounds but departmental and criminal proceedings are two different
, proceedings and under the well established jurnisprudential principles of administrative
law, the findings of criminal case g6t no bearing on the departmental proceedings. In
light of above, the undersighed perused the enquiry findings and by agreeing with
- enquiry officer, served the delinquent with Final Show Cause Notice vide this office
diary No. 353/PSO, Dated 13.06.2018. His reply was received, perused and he was also
heard in Orderly Room held on 21.06.2018 but he could not produced any cogent
evidence in his defence nor he could convince the undersigned regarding falsely charged
in the above case and malafide on the part of Ghazi Police. Hence, the delinc uent nn
constable was found guilty for the charges. Eg{’[ﬁiﬂﬂ {0 hé {1 wopy.

Therefore, 1, Sohail Khalid, PSP, District Police Ofticer, Swabi,
in exercise of the powers vested in me under Rules 5(3) of the Khyber Pakhtunkhwa
Police Rules 1975, hereby award Constable Farhan Adil 1203/EC Major punishment of
Dismissal from service.

—
{; g0 &3
Order announced: M,‘u‘&_qw@@
21.06.2018 .
0BNo. FIo ouir Nawazl _
Dated ;} E'?"h /- op 12018, : 1.+ High Court Peshawar 1 ;
. / Distric Pé {ce Officer,

S W/ABL
OFFICE OF THE DISTRICT POLICE OFFICER, SWABI.

No._SS 8-;_3_7“_/1380, dated Swgbi, the 9 2/ 6 /2018.;

Copies to the: -

1. Deputy Inspector General of Police, Enquir'y & Inspection-
Khyber Pakhtunkhwa, Peshawar for favor of information with
reference to above.

Establishment Clerk.

Pay Officer.

W N
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To, .

"The Deputy Inspector General of Police
Khyper' Pakhtun Khwa,

Subject: -~ DEPARTMENTAL APPEAL AGAINST THE DISMISSAL

e e e e —————————————— e o i

ORDER DATED 22.06.2018 WHEREBY SERVICE OF THE =
APPELLANT HAS BEEN DISMISSED.

Respected Sir,

With due honour and respect | submit the

departmental appeal on the following reasons and grounds.

L

v

That appellant was appointed irl police .department as
constable in the year 2012. |

That appellant has pevrfqrmed his duties to the entire
satisfaction of h‘is superio_rs and during hlS service of three
years np adverse remafks or black sppt wals found on part of
the appella'nt. |

That on dated 10.06.2014 a false case was registered agairlst
the appellant vide FIR N0.207 dated 10.06.2014 under

section 376-PPC at police station Ghazi District, Haripur while

appellant was posted at police station IDS, District Swabi.

That wde OB No 824 dated 27.06.2014 the appellant was
prevnously dusmlssed feelmg aggrleved the appellant after
departmental 'appeal _filed service appeal No.922 by 2015
before Service Tribunal KP{K; ‘Pesh'awart : ~~

That o-n dated 05.04.2018.-the Ser\(iee T'ribud‘al lwas set aside

the order of dismissal of the department. and passed an

order for denov inquiry. *




gt - High Court Peshéwar

3h,

appellant after departmental appeal filed service appeal

~ No0.922 by 2015 before Service Tribunal KPK, Peshawar.

. That on dated‘05;'04.201'8 the Service Tribunal has set

aside the order of dismissal of the departm'ent. and

passed an order for denov inquiry. |

. That on dated 13.06.2018, the appellant received notice -

for which the appellant appeared before ihe Iﬁquiry
Officer; the Iﬁquiry Officer recorded hAis statement and _
to -the notice the appellant also submitted in written
form reply to the allegation leveled against the

appellant.

. That after filing of written reply nothing was served

upon appellaht by the department though the appellant |

requested many times for findings of the Inquiry Officer

but the department did say nothing or give any positive

. !

answer to the appellant.

. That on dated 28.09.2018 the appellant consistently

asked for the findings of the Inquiry Officer due to which
they handed over the appellant dismis‘sal order which
was passed against the appellant on dated 22.06.2018.

(Copy of. findings and dismissal order supplied on




>)
9. That the apbellant hés alr.éady'been acquitted by thé
‘ Honourable court from the false charges mad.e ag_ai_nét
him vide FIR No.207 dated 10.06.2014 under section
4376-PPC-a't police station, Ghazi Distric‘t, Héripur ana the
Service Tribunal KPK, Peshawar has already set aside the‘
dismissal ’order of the department which' was made
against-the éppellant on the same charges. (Judgment or
order of the .S‘ervicel Tribunal of KPK, Peshawar _is
attached as anﬁexure “B”).
- :l'O.:I'hat‘a‘fter acquittal of the appella_nt from false charges
leveled againgf'the"a‘ppellaht, there is nothing adverse
‘against the v.appelllant -\w‘hichl will amtsunts to the
dismissal from se?vice by the department."
11.That the a_ppellént i; Vo_n.ly serving member of his huge
family and such harsh punishméht of dismissal from
service not- only'.part him in so many mental worrir::s,
fihancial 'crises but also spoiied his carrier in a very bad
way. o
It is therefore, prayed that on accepténce of appe;i
’ T ~ - ~ the order dated 22.06.2018 whereby sgrvice of the
appellan't‘ha:s' been dism.i;séd which is béing unlawful,
l/’l mir Nawaz

s voca. - High Court Peshiawar
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kindly be re-instated back to his services with all his back

benefits from t_he date of his initial dismissal.

Aflesiwo o
" o
\imir S\[awazq

{ Acvor=* - Hizh Court Peshawar

Appellant

Farhan Adil
Belt No: 1203
~S/0 Israr Khan
Resident of Dagai, Tehsil Razar,
‘District Swabi '

ettt i it st
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¢ This order will dispose-off the departmental appeal preferred hy Ex-Constable
Farhan Adil No. 1203 of Mardan District Police against the order of District Police Officer,

Mardan, wherein he was awarded Major Punishment of dismissal from servic

. e vide District
4 Police Officer, Mardan OB: No. 720 dated 22.06.2018. '

Brief facts of the case are that, the éppe[lant, while posted in PS IDS was found'

involved in case FIR No. 207 dated 10.06.2914 u/s 376 PPC PS Ghazi, District Haripur which is '
against the discipline and amounts to gross misconduct.

On account of above misconduct, he was proceeded against departmentally
and dismissed from service vide District Police Officer, Swabi OB No. 824 dated 27.06.2014.
{ Feeling aggrieved from such brder, he filed departmental 'apbeal which was filed being time
barred vide this office order endorsement No. 3788/ES, dated 24.06.2015. Feéling aggrieved
from the orders of department, he filed Service Appeal No. 922/2015 before the Khyber
Pakhtunkhwa Service Tribunal Peshawar. The Tribunal vide judgment dated 05.04.2018 set
aside the orders of department and directed for denovo enquiry against the appellant. In
compliance with the judgment of tribunal, appellant was served with Charge Sheet and
Summary of Allegations and in the light of directions of DIG Enquiry & Inspections, kPK:
Peshawar vide Memo: No. 800/E&I, dated 31.05.2018, Muhammad Arif, SP Investiga‘tion Swabi .
was appointed to conduct denovo departmental enquiry in accordance with rules. The Enquiry’?
Officer conducted proper enquiry in accordance with the rules and prope} opportunity of
defence/hearing was provided to the delinquent. The Enquiry Officer recorded statements of all +-
concerned and aiso requisitioned the case file from PS Ghazi District Haripur and thoroughly
perused the case file' and thereby concluded that appellant is involved in an immoral act and
not fit for the discipline force. Though he has been acquitted by the Court on t\echnical grounds
but departmental and criminal proceedings are two different proceedings and under the well

established jurisprudential principles of administrative law, the findings of criminal case got no -

S& bearing on the departmental proceedings.
In light of above, the District Police Officer, Swabi perused the enquiry
8 findings and by agreeing with Enquiry Officer, served him with Final Show Cause -
‘ Notice. His reply was received, perused and he was also heard in Orderly Room but
I \
‘ he could not produced any cogent evidence in his defence nor he could convince the .
g

DPQ/Swabi regarding falsely charged in the above case and malafide on the part of

[

Ghazi Police, hence appellant was found guilty for the charges, therefore he was
| 'f ‘dismissed from service. ‘

He was called in orderly room held in this office on 15.11.2018 and

heard in person. The appeflént did not produce any cogent reason for his innocence.

Ty o .

- Keeping in view the gravity of offence, therefore, I find no grounds to intervene into
. the order passed by the then District Police Officer, Swabi. Appeal is rejected.

MU oy e

f
“lmir Nawaz|
i Advocate High Court.Peshawar /dMUHAMMAD ALT KHAN)PSP

‘ . » Regio%oiice Ofticer,
' , ardan,
No. é 9 ;; /ES, Dated Mardan thg 7 2«—'/// /2018.

Copy to District Police Officer, Swabi for information and necessary
action w/r to his office Memo: No. 253/Ipsp: Legal dated 07.11.2018. The Service
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.
- Service Appeal No. 1482/2018.

Farhan Adil Ex-Constable No. 1203............ccovmmconiinm . Appellant

® NN W

VERSUS-

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar

& 03 Others..................... e Respondents.

- WRITTEN REPLY ON BEHALF OF RESPONDENTS.

Preliminary Objections.

That the appellant has got no Cause of action andJocus standi to file the present
appeal. | ’ | . ﬂ

That the appeal is bad due to misjoinder and nonjoihder of necessary parties.

That the appeal is time barred.

That the appellant has not come to the Tribunal with clean hands.

That this Hon’ble Tribunal has got “no jurisdiction to entertain the present appeal.
That the instant appeal is not maintainable in its present form.

That the appellérlt concealed the material facts from this Hon’ble Tribunal.

That the appellant has been estopped by his own conduct to file the appeal.

REPLY ON FACTS.

Para No. 01 of appeal to the extent of appointment is correct, while rest of para is
incorrect, mis‘ltf'(‘)nceiving and misléading. Appellant at initial stage of service being
on probation proved himself unfit for Poiicé force and unbecoming of an efficient
official. |

On account of immoral act, appellant was charged and arrested in case-FIR No.
207 dated 10.06.2014 u/s 376/379/41 1/337-F(v) PPC PS Ghazi District Haripur.
Para No. 03 of appeal to the extent of groundless charge and volunteer arrest is
incorrect. Appellant was marked absent on the day of occurrence by the MHC PS
IDS and arrested by Ghazi Police. During investigation, appellant was fully
connected with the commission of office. In this regard, his DNA report was also

positive and after completion of investigation, he was sent to prison.

Para No. 04 of appeal pertains to Court proceedings. hence need no comments.




10.

T anai

e

Appellant got out of Court compromise with cofnplainant, who depose in favour
of appellanUaccuSed during cross examination on the basis of which appellant was
acquitted on technical ground.

Incorrect, departmental proceedings and criminal proceedings have no effect on
each other, however appellant was fully involved in the offence of immoral
turpitude which brings bad name for the entire force, on account of which being
on probation he was discharged from service strictly in accordance with law. l
Para No. 07 of appeal pertains to the judgment of this Hon’ble Tribunal, in
compliance of which proper denovo proceedings were carried out.

Para No. 08 of appeal is incorrect. In compliance with the judgment of this
Hon’ble Tribunal passed in Service Appeal No. 922/2015, proper denovo
proceedings in accordance with rules were initiated and proper Charge
Sheet/Summary of Allegations were served upon appellant (Copies of Charge
Sheet/Summary of Allegations are annexed as Annexure A & B).

Para No. 09 of appeal is incorrect. Proper denovo proceedings through SP
Investigation was carried out in presence of appellant, during which the charges
against appellant were proved and he was réecommended for major punishment. On
receipt of recommendation from Enquiry Officer, appellant was served with Final
Show Cause Notice and heard him in person but he failed to proved himself
innocent, hence dismissed from service through speaking order (Copies of
Enquiry, Final Show Cause Notice reply & order are annexed as Annexure C to
e | B

Para No. 10 of appeal is incorrect, misleading and misconceiving. Appellant
during personal hearing in Orderly Room was informed about his dismissal,
besides received dismissal order, but despite of knowledge, he filed time barred

departmental appeal which was rightly dismissed (Copy of order is annexed as
Annexure ).

GROUNDS.

A.
B.

Incorrect. The acts of respondents are quite legal in accordance with law & rules.
Incorrect. The charges against appellant were proved during departmental
proceedings, hence dismissed from service, however criminal proceedings have no

effect on departmental proceedings.

Incorrect. The action of respondents are quite legal and in accordance with the

- principle of jurisprudence.

Incorrect. Appellant was acquitted on technical ground in criminal case, while

during departmental proceedings the charges against him were proved, however




L

| .

| |

® i"
this is an admitted posm‘on'of law that acquittal in criminal case per se is no

ground for setting aside departmental penalty

Incorrect. Appellant has committed an immoral act which brmgs bad name for the .

‘entire force, during departmental proceedings the charges against him W_ere L

proved, however acquittal in criminal case has got no bearing on the departmenta!l' =
proceedings. '
That the charges against appellant have been proved dur1ng departmental
proceedlngs on account of which he was dlsm1ssed from service.

The case of appellant was treated in accordance with law and rules.

The act1on of respondents are strictly in accordance with law/rules.

That respondents W1ll also raised addltlonal ground at the time of hear1ng of

appeal - : :
|

It is therefore humbly prayed that the instant appeal may very kindly be dismissed

Inspector Geileral of Police,
Khyber Fakhtunkhwa, Peshawar

Deputy Inspector General of Police,
Mardan Region-1 Mardan
(Respondent No. 2)
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'BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR. |
* Service Appeal No. 1482/2018.

Farhan Adil Ex-Constable No. 1203 Appellant
VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar 5
&O030thers. ... [ Respondents.

AFFIDAVIT:-

‘We the respondent No. 1 to 3 do hereby solemnly affirm and declare on oath that_E .

the contents of the writtén reply are correct/true to the best of our knowledge / belief-and nbthing :

T has been concealed from the honorable Tribunal.

¢ - ‘ ‘ . Inspector Geperal of Police,
- Khyber Pakhtunkhwa, Peshawar.

Deputy Inspector General of Police,
Mardan Region-I Mardan
(Respondent No. 2)
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CHARGE SHEET

“3 . Whereas I am satisfied that formal enquiry as comemplated by
o ber Pakhlunkhwa Police Rules 1975 is necessary and expedient.

A And whereas I am of the view that the allegations if established -
_ call for Major/Minor penalty as defined in Rules 4(b) a & b of the aforesaid Rules. (.

tr Now therefore as required by Rules 6(1) of the aforesaid Rules I
~SOhdl| Khalid, I’SP District Police Ofﬁcer Swabi charge you Constable Farhan Adil

= In case your reply is not received wuhm seven days without
Lt sufﬁcnem cause it will be presumed that you have no defense to offer and ex-parte action
will be taken against you.

Distri¢t Pdlice Officer,
WABL

A

Vo e o bt A bt "o




SUMMARY OF ALLEGATIONS

Cltis alleged that Constable Fax han Adil Belt No 1203 while posted
to Pohce Station IDS involved himsclf in case vide IR No. 20/ dated fﬁ(y 06.2014.u/s'376
PPC PS Ghazi letl’lct Haripur, which is highly agair ist the dlscu)llm and amountsto gross

mlsconduct

Mohammad Arif, SP Investl gation Swabl is appolnted 10 conduct -

proper departmenta] enquiry agalnst h1m

lice Officer
WABI

No. QS . /CC/PSO
Dated. S/ p4& /2018

b
|
}
i
i
!
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@ 9!\!}2\/&5{ - C Phone: 091-921194‘f '

Office of the Inspector General of Polic .
Khyber Pakhtunkhwa, Peshawar. -~- -

No. géé /E&I, dated Peshawar the‘ { 57 /05/201-8~— g

The  District Police Officer, " : : /
.Swabi. ' : - /\k N

. DENOVE DEPARTMENTAL ENQUIRY AGAINST
EX-FC FARHAN ADIL NO.1203 DISTRICT SWABI

: Oa

/3)

Please refer to your office letter No. | 18-19/Insp: Legal dated 28.05.2018, on the (.

=

subject cited above.

C 2. Denovo departmental enquiry against Ex-FC Muhammad Adi No. 1203 may be

conducted through Mr. Muhammad Arif, SP/Investigation Swabi and final outcome be communicated to

this office, on or before 15.06.2018, before issuance of formal 0 der, for the perusal of Worthy IGP.
ol (oflled” vy Q

~

)

(MUHAMMAD ALI KHAN), rse
- DIG/Enquiry & Inspection
For Inspector General of Police
yber Pakhtunkhwa -
Peshawar -

No: . /E&I, ‘
Copy of above is forwarded for information to:-
I. The Regional Police Officer,Mardan. .
2. Mr. Muhammad Arif, SP/Investigation Swabi

)
<

V4

(MUHAMMAD ALI KHAN), pse
. * DIG/Enquiry & Inspection

“or Inspector General of Police
Khyber Pakhtunkhwa
Peshawar
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O 'OFFICE OF THE -

DISTRICT POLICE OFFICER, SWAB[
PHONE NOQ. 0938-221399, 0938-223390
- , FAX NO. 0938- 222434
EMAIL ADDRESS: dpo swabl@yahoo com.
/PSO, dated Swabi the /3 /| D& 12018

The Depuly Inspector General of - Police, S
" Enquiry & Inspection, Khyber Pakhtunkhwa
CPO, Peshawar. '

Suoject: |

DENOVE DEPARTMENTAL ENQUIRY AGAINST EX-
-FC FARHAN ADIL NO. 1203 DISTRICT SWABI

I

1

' 1

- Memo: :
]

i Kindly refer to your office Memo No SOO/E&I Dated
31.05. 2018 on the subjeet cited above

denove departmental proceedmgs against Constable Farhan Adil 1203 has been

conducted through Superintendent of Police, Investigation, Swabi. During the-

enquiry, proper opportumty of defence was provided to the appellant. The Enquiry
Officer recommends that appellant is fully connected with the commission of
immoral crime and also recommended h1m for removal from service

The recommendatlons of Enqulry Ofﬁcer are sent for. your krnd
perusal and further orders as deemed please

' L : - Distrigt Pofice -Officer
VABI

Itis submltted that in the light of your kind directions, proper



mailto:dpo_swabi@yahoo.com

Government of Khyber Pakhtunkhwa.
Office of the Superintendent of Polzce, )

- Investigation, Swabi.
P_hone'No. 0938-280266, Fax No. 0938-280268

" The . District Police Officer,

To:-- -

Swabi. _
| o | - |
No. 789 /GB, dated swabi. e /3 1 OF 2018,
Subject: . DENOVE __DEPARTMENTAL . ENOUIRY .
o - AGAINST EX-FC FARHAN ADIL NO. 1203, -~
DISTRICT SWABL. - O

Memo:

' Reference to your office letter No. 25/CC/PSO dated
05.06.2018 and letter from DIG/Enquiry & Inspection, No. 801-02/E&I dated
Peshawar the 03.05.2018, Denove Departmental enqu1ry has been conducted .
by the undersigned.

During enquiry process record of the Crlmmal Case No.
207 dated 10.06.2014 U/S 376/379/337F(V)/411 PPC PS Ghazi, District
Haripur was obtained from Samiullah Mubharrar, PS Ghazi, Haripur: The case
record was perused and the following evidences/facts were found against the
accused/applicant EX- FC Farhan Adil Belt No. 1203 S/O Israr Khan r/o
Dagai, Swabi.

1. That.on the day of occurrence i.e 10 06.2014 soon aftex the occurrence -
- the accused Farhan Adil Belt No. 1203 was intercepted at Beraj Check
- Post by FC Waqas Ahmad No. 4454/FRP, Platoon No. 102, PS Ghai.
' The accused Farhan Adil was riding on Motorcycle and his clothes were
~ ‘stained with blood also. Statement of FC Wagqas Ahmad is on record of
cases file (Annex A). -
- 2. Motorcycle bearing No. MRL/2766, Hero 70CC, Red Color and Mobile
- Nokia C7-00 bearing No. 0300-0512363 used by the accused Farhan
Adil on the day of occurrence have been recovered by the local Police of
PS Ghazi during investigation (Annex “B”). ; -
3. The accused Farhan Adil has identified the place of occurrence to the
Investigation officer. (Annex “C”).
4. The accused Farhan Adil in his statement U/S 161 Cr.Pc has admitted
his offence. (Annex D).




) oldaémaments taken by the accused Farhan Adil from the

Lo mplaiﬁant Miss Anesha D/O Fazal Hakeem have been recovered l?y

*he .investigation officer on the pointation of the accused Farhap Adil.-

(Annex “E”). : - : , :

3'Site plan and statement of the witnesses for the recovery of gold

omaments is placed on the case file by the Investigation. officer. (Annex -

F and G).

7. Due to recovery of Gold omaments from the accused Farhan' Adil
Section 379/411 PPC and injuries to the complainant Miss Anesha -
Section 337F(V) PPC have been added to FIR No. 207 dated10.06.2014
U/S 376 PPC PS Ghazi. o

8. The “DNA” test result of the accused Farhan Adil-is declared as
“Positive” by the National Forensic Science Agency. ( Reference Lab

case #01A0413). (Annex “H”). ' i
9. A special investigation team was ordered by the then SP/Investigation Yy
Haripur to investigate the case against the accused Farhan Adil (Annex “I”). It S

leaves no doubt on the fairness and authenticity of the investigation.

The applicant /accused Farhan Adil Belt No. 1203, was called on to the office
of the undersigned for statement. He was heard in person too. He was given
time to present proof/evidence regarding -his innocence. He submitted a written
statement (Annex “J”). He was also asked certain questions regarding the facts -
present against him on the case file. The applicant/accused Farhan Adil has
categorically denied all the facts/points. He has declared him self as innocent
and acquitted by the court of law. ‘

In view of the above discussion, I am of the opinion that there are multiple
number of evidences present on case file against the accused/applicant Farhan
Adil, which make him “Guilty”. ' '

His acquittal from the court of law has been based on a singal féct that he was
not recognized by the complainant Miss Anesha in the court. That could be
however due to courts pressure, fear of the accused, honor of the family and
self respect of the complainant Miss Anesha. The other facts have not been
considered by the court. '

The applicant/accused Farhan Adil is proved “Guilty” in the investigation of

the case. Being a disciplined and honored force although he is acquitted by the
court, he does not deserve to be a part of KP, Police.

- r_ * . -

Investigation, Swabi.

Tl enelbacd
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y \ . Government of Pakistan SriNo:
(‘é hﬁ,: . Ministry of Interior - '
NATIONAL FORENSIC SCIENCE AGENCY o
. . r\
: 4.

o ' DNA Lahof‘atory et
Lab case # 01A0413 . : '
Agency/Department Name & Address: The Police Station Ghazi, District Haripur.

Case Submitting Agency: Office of the Superintendent of Police, [nvestigation. Haripur.

Submitting Dfficer: Kasoni bl Dasignation: Superintendent of Poiice
Case /FIR No: 207 DATED 10-06-20i4 1J/S 376 PPC OF POLICE STATION GHAZL TS iRicT
HARIPUR. ‘ : : .

Case Received on: - 25-06-2014 Report Date: 13-05-2015

Description of Evidence . :
The following samples in sealed parcels and letter from Superintendent of Police, Investigation Haripur.
were received to DNA Lab, NFSA.

(The seals were intact and as per copy sent). DNA sampies 7
Vaginal swab labeled as victim Anesha /O I'azal Hakim VNI - 4
Parcel No.02 containing clothes; '

A qameer said to be taken from victim Aunesha D/O Fazal Hakim . HIAN413-2A
A shalwar said to be taken from victim Anesha D/O Fazal Hakim o DJA0413-21
Parcel No.04 one tube containing blood labeled as victim Anesha D/O Fazal Hakim : D1AD413-2
Parcel No.C5 one tube containing blood labeled as accused Farhan Adil S/O Israr Khan (()l‘?\-,t)ii.i!«:‘»!l.:’

iethodologies:

~High molecular weight DNA wa: isolated from above evidence and amplitied with AmpF/STR”
Identifiler Plus® PCR Amplification Kitthrough Polymerase Chain Reaction. The samples were run on 31 30/
Genetic Analyzer and the data collectad in graphic form was analyzed by Genemapper®/D-Y sofiware V1.2,
Genetic profiles were developed by 15 short tandem repeats loci and Amelogenin (gender specific locusi, {he
laboratory control samples yiclded the ¢ ipected results. '
Resuits/Tonciusion: - C '

The DNA profile identified in sarple vaginal swab of Ariesha {(01A0413:1) cdn be interpreled sy a
“mixture of atleast two. human DNA protiles. One DNA profile ldentified is a female human DNA profiie that
matches the DNA profile identified in samipls hlood of Anesha {(01A0413"1)} The other DNA profile ideruilicd
is a human male DNA profile that mmatches the DNA profile identified in sample blood of accused Fartian Adif
LA NAT TH _
T01AN413%). - o .

The DNA profile identified in sample shalwar of Anesha (01A0413-2B) is a stgle human femaie DNA
profile-and a partial DNA profile. Tte human female DNA profile matches the DN.A profile identified i
sampie blood of Anesha (01A0413-1). The cther partial DNA profile identified is insufficient. 10 he
interpreted. ; ‘ : ‘ |

Based on DNA analysis, Farhan Aail S/O Israr Khan cannot be excluded as potential contribwor 1o
evidence vaginal swab of Anesha D/O Fazal Hakim.
Storage of evidence: , : ‘
The remaining portion of the evidence is stored at DNA laboratory, NFSA Islamabad for a limires tirne
period. The remainders of the sample may be collacted from the lab at the earliest possible. '

Analyzed by; : /// A ‘ _ : .
. /| o e 4 . .
. /gg[/ 7l //3_ 50 | | s

) Ahmad Faroéq o . , Mubanmad(y;
Scientific Officer DNA/Serologv Labsre-omy Incharge DN
_ (AHMAD FARODDY ™ 7

Scienlific Offi; r (ONA/Ciotony)

Mationot e ‘tience Agency

Mationa o Buireau
Interior Uivisien
Islamabad

erology Laborarory

P
1 ey

Hiviogy)

e Agency
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FINAL SHOW CAUSE NOTICE

- e T - Whereas you Constable Farhan Adil Belt No, 1203, while
i s \ ,Police\Stati’bb IDS involved yourself in immoral act upen which a proper case
PIRINGS207 Dated 10.06.2014 U/s 376 PPC PS Ghazi District Haripur has been

MWhich is highly against the discipline and amounts to gross misconduct.

¢ In this connection, you were charge sheeted and served
Ysummary of allegation and SP, Investigation Swabi was appointed to conduct

in compliance with the Judgment of Honorable Khyber

.l922/2015. The enquiry officer held enquiry and submitted his findings, wherein you were
~ found guilty for the immoral offence, ’

4

Therefore, it is proposed to impose Major/Minor penalty
including dismigsal as envisaged under Rules 4(b) of the Khyber. Pakhtunkhwa Police
Rules 1975.

[Hence, I, Sohail Khalid, PSP, District Police Officer,
Swabi in exercise of power vested in me under Rules 5(3) of the Khyber Pakhtunkhwa

Police Rules 1975 cal) upon you to show cause finally as tc why the proposed
punishment should not be awarded to you. : :

Your reply should reach to the office of the undersigned

within seven days of the receipt of this notice failing which it will be presumed that you

have no explanation to offer.

You are also at liberty to appear for personal hearing before
the undersigned. ' o
\
\
\

Districtf Pofice Ofﬁcer,
Swabi.
No. 353 /PSO,

Dated: /3 / »p4£ [12018.

Peshawar dated 05.04.2018 passed.in service appeal No.-

T

]
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- ¢ Station 1DS mvolved himself in immoral
L 207 Dated 10.06.2014 U/s 376 PPC PS Ghazi District H
is apainst the discipline and amounis (o gross misconduct,

-ciepari‘menta”y and dismissed from service vide this office OB No. 824 D

: 27.06.2014. Feeling aggrieved from such order. he filed departmental
p filed” being

o . S ey _ —
o ; MO Uy o @

OFFICE OF THE DISTRICT porS CE OFFICER, SWABT

. ORDER

Constable Farhan Adj] Belt No. 1203/FC, while posted to Paolice
acl consequent upon g proper case vide FIR Np,
aripur has been registered, which

On account of above misconduct, he wasg proceeded against

ated
appeal which wags
ime barred vide Region office Mardan Memo: No. 3788/ES, Dated

24.06.2015. Feeling aggrieved from the orders of depariment, he filed Service Appeal
N
vide judgment dated 5.04.2018, sct aside the orders of department and directed for
 denove enquity  against appellant, In compliance with the Judgment of tribunal,
e +delinquent Constable Farhan Adj] was served with Charge Sheet
i o allegations vide this office Diary No. 25/CC/rs0o Dated 05.06.2018 and in the Tight of
directions of DIy Enquiry & Inspection, Khyber Pakhtunkhwa Peshawar vide Memo.
No. 800/1&1, Dated 31.05.2018, Muhammad Arif Sp Mvestigation Swab; was appointed
‘o conduct denove departmental_enquiry in accordance with rules. The Enquiry Officer
conducted proper enquiry in accordance with the rules and proper opportunity of defence

0. 92272015 before the Khyber Pakhtunkhwa Service Tribunal Peshawar, The tribunal

and Summery of

hearing wag provided to the delinquent. The official under enquiry recorded his
plalement wherein he state that he was falsely charged in the case in which he was also
’ : !ﬁjcquirlcd by the trial Court. The delinquent Constable hegated all the charges and Stated
L for exoneration in the case. The Enquiry Officer recorded statements of al] concerned and
i affso requisitioned the case file from PS Ghazi district Haripur and thoroughly perused the
i c:asc: file and thereby concluded that the delinquent Farhan Adil is involved in the
b immoral act and not fit for the disciplined force. Though he has been acquitted from the
Gowrl on technical grounds but departmenal and criminal proccedings are two different
p%’occedings and under the wel] established jurisprudential principles of administrative
law, (he findings of criminal €ase got no bearing on the departmental proccedings. In
HEht of abave, (he undersigned perused the enquiry findings and by agreeing with
- c15quiry officer, served the delinquent with Final Show Cause Notice vide this office
A diary No, 353/PSO, Dated 13.06.2018. His reply was received, perused and he was also
-» —ig%ard in Orderly Room held on 21.06.2018 but he could not produced any cogent
_osevidence in his defence nor he could convince {he undersigned regarding falsely charged

the above case and malafide on the part of Ghazi Police. Hence, the delinquent

onstable was found guilty for the charges.

Therefore, T. Sohail Khalid, pSp, District Police Officer, Swabi.
exercise of the powers vested in me under Rules 5(3) of the Khyber Pakhtuniiiwa
ice Rules 1975, hereby award Constable Farhan Adil 1203/FC Major punishment of

UDismissal from service,
; * 'Oi_lgr annonnced: i :
| i l.l!m.znm . _
lonne /200 | (o
i Dared _22. /06 5os. Voo
|i . 3 ’\I\I/\ /'
el Disfricy Police Officer,
, SWABI
'f’ QEFICE OF THE DISTRICT POLICE OFFICER, SWABL.
i No. SE.8-F 2 /PSO. dated Swabi. the 2.2/ b nois

Copies fo the; -

1. Deputy Inspector General of Police, Enquiry & Inspection-
Khyber Pakhtunkhwa, Peshawar for favor of information with

~ relerence (o above,
2. Establishmént, Clerk.
- 2 3. Pay Officer,
4T 4. Fauji Missal Clerk.
1 \ 5‘. O If] l{,' /’.T({ {:{[\/\(.‘,e_’-’\!‘l.‘wg )
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