'@ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 374/2018

Date of institution ... 10.07.2018
Date of judgment ... 25.03.2019

Faheem Ullah, Ex-Constable No. 1200, S/O Khamim Ullah

R/o Mohallah Sadri Khel Pir Piai, District & Tehsil Nowshera.
o : (Appellant)
YVERSUS

1. The Provincial Police Officer, Government of Khyber Pakhtunkhwa.
2. The Regional Police officer, Mardan Region-1, Mardan. -
3. The District Police Officer, Nowshera.

' (Respondents)

AMENDED SERVICE APPEAL AGAINST THE FINAL ORDER
DATED 08.05.2018 PASSED BY THE PROVINCIAL POLICE
OFFICER KHYBER PAKHTUNKHWA (RESPONDENT NO. 1)
WHEREBY THE REVISION PETITION FILED BY THE
APPELLANT WAS PARTIALLY ACCEPTED AND HE WAS
REINSTATED IN SERVICE. HOWEVER., THE PENALTY OF
DISMISSAL FROM SERVICE WAS CONVERTED INTO MAJOR
PENALTY OF REDUCTION IN PAY BY TWO STAGES FOR TWO
YEARS WITHOUT ANY FINANCIAL BENEFITS.

Mr. Rizwanullah, Advocate. ... For appellant.
% r. Ziaullah, Deputy District Attorney ...~ For respondents.

N

- Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)
M MR. HUSSAIN SHAH . .. MEMBER (EXECUTIVE)

\ JUDGMENT

- MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Appellant

alongwith his counsel preéent. Mr. Ziaullah, Deputy District Attorney alongwith
Mr. Atta-ur-Rehman, Sub-Inspector (Legal) for the fespondents present.
Arguments heardAand record perused. |

2. Brief facts of the case as per present service appeal are that the appellant
was servmg in Police Department as Constable and was on deputatlon from
Nowshera Police to Highway staff Traffic Police Khyber Pakhtunkhwa. He was.

imposed major penalty of dismissal from service vide order dated 08 01.2018
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by the competent authority on the allegation of taking illegal gratification from

the drivers as viral on a private news channel on 28.11.2017. The appellant filed

departmental appeal on 05.01.2018 which was rejected on 19.02.2018

thereafter, the appellant filed revision petition before the'InspeCtor General of

Police on 08.03.2018 which :v.\'.r’as'ﬁoﬂt'decided within the stipulated period.

| therefore, the appellant filed present service appeal on 15.03.2018 but dui

the institution of service appeal; the revision petition of the appellant was

decided by the Iﬁspéctor General of Police on 08.05.2017 which was partially
aécepted and the major pénalty éf dismissal from service was converted into
maj-or penalty of reduction in pay by two stage for two years whereas the
intervening period was ordered.to be counted towards service but not on duty
and he was also held not entitled for any financial benefits including the

monthly salaries for the said period therefore, the appellant also challenged the

- said ordér through amended service appeal.

3. Respondents were summoned who contested the appeal by filing of
Written reply/comments. |

4. Learned counsel for the appellant contended that the appellant was
serving in Police Department as Constable and was on deputation from
Nowshéra Police to Highway s;caff Traffic Police Khyber Pakhtunkhwa: It Was
further contended that he was involved alongwith other in taking illegal _
gratiﬁcatioﬁ from the divers as viral on the private nev§s channel on 28.11.2017.
-It was fﬁrther contended that the Provincial Police Officer Khyber Pakhtunkhwa

straight away constituted inquiry committee against the appellant and two other

police employees namely Irshad Khan HC No. 502 and Magsood Alam HC No.

1450 respectively. It was further contended that the competent authority of the
appelldnt was DPO/SSP/SP as per schedule of Police Rules, 1975 But the

inquiry committee was constituted on the direction of Provincial Police Officer

and on the basis of which the appellant was imposed the aforesaid pen'altyL It




was further contended that the said committee conducted inquiry and held A
above employees guilty and recommended for award of major penalty and than -

submitted report to the Capital City Police Officer Peshawar vide memo No..

* 1176 dated 29.11.2017, this report was further forwarded to the Provincial

Police Officer vide memo No. 2083/PSO dated 30.11.2017 as evident from the

impugned order. It was further contcnded that on the basis of said feporf, the

Provincial Police Officer passed the following ‘order “ while perusing the
inquiry report of SSP Trafﬁc, Peshawar into the subjec;c matter, the worthy IGP
ordered as under: | ..
i. HC/TO Irshad Khan No. 502 (on deputation from CCP)
I/C EPA Squad.
ii. FC Magqsood Alam- No. 1450 (on deputation from
Charsadda) |
iii. FC Faheem Ullah No. 1300/52 (on deputation from
Nowshera)
(Call in O.R may be dismissed from service)
Th¢ orders of the worthy IGP may be éomplied andl the
dismissal order of the meﬁtioned officials may be sént
to this office, for the perusal of the IGP”
It was further confended that the impugned order of dismissal from service of
the appellant was passéd by the DPO on the direction of IGP therefore, it was
contended that the IGP was not the competent authority hence, the irﬁpugﬁed

order is illegal and liable to be set-aside. It was further contended that neither

- charge sheet, statement of allegation was framed or served upon the appellant

nor statement of witnesses were recorded in the presence of the appellant nor

opportunity of cross examination, defence and personal hearing was provided to

the appellant. It was further contended that after submitting inquiry report, the

competent authority had also not issued any show-cause notice to the appellant,
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therefore, the appellant was condemned unheard which has rendered the whole

proceeding illegal and liable to be set-aside. It was alsq,contended that mere
producing of CCTV footage as‘ a piece of evidence was not sufﬁcieﬁt; to fely .
upon the same unless and until to examine the person who prepared such
footage from the CCTV system. It was further contended that the other two
employees were gllso involved in taking illegal gratification bpt the appellant
was made scapégoat and awarded him major penalty therefore, the appellant
was discriminated and prayed for acceptance of appeal. Learned counsel for the
appellant in sﬁpport of his arguments also relied on PLD 1980 Supreme Court
310, 1989 SCMR 1690 [Shariat Appellate Bench], 1991 PLC 2 tLahofe High
Court], .2000 SCMR 1743 [Supreme Court of Pakistan], 2002 SCMR 82
[Supremt; ‘Court ;)f Pakistan], 2003. SCMR 104 [Su'préme Court 6f Pakistan],
2008 SCMR 1148 [Supreme Court of Pakistan], 2009 SCMR 605 [Supreme
Court of Pakistan], 2010 SCMR 1933 [Supreme Court of Pakistan], 2011 PLC
A(C.S)‘ 7 [Peshawar High Court] and 2016 SCMR 2084 [Supreme Court of
Pakistan].

5. On the other hand, learned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that

the appellant was serving in Police D'eparfment. It was further contended that

| the appellant was imposed aforesaid penalty on taking illegal gratification. It

- - was further contended that all the codal formalities were fulfilled as per rule and

law and the appellant was rightly imposed aforesaid penalty. It was also -
contended that the other two employees was also imposed the same penalty'as

awarded to the appellant therefore, the appellant was not discriminated and

~ prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was serving in Police
Department. He was departmentéllly proceeded for taking illegal gratification

and was imposed the aforesaid penalty by the respondent-department but
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neither chafge sheet, statement ‘of allegation was framed or served upon the
appeliant nor the-- inquiry Vofﬁcér recorded the statement of thnesses in the
presence of the appellant nor oppoﬁmify of cross examination and defence was
provided to the appellant nor after submitting inquiry report any final show-

cause notice alongwith inquiry report was issued to the appellant therefore, the

appellant was condemned unheard. Moreover, the record also reveals that the

competent authofity of the appellant was DPO/SSP/SP but the record reveals

that the inquiry committee was constituted on the direction of Provincial Police

Ofﬁcer and after ‘submitting inquiry report, the Provincial Police Ofﬁcervalso
directed the DPO to 1mpose major penalty of dismissal from service. Meaning
thereby that the all the proceedings and awarding the major penalty was done on
the direction of ‘the Provincial Police Officer therefore, on this scbre the

impugned. order is illegal. As such, we partially accept the appeal, set-aside the
Vs

impugnéd,’.the appellant has already been reinstated in service by the IﬁSpector

- General of Police therefore, no need for fresh remstatement order. However the

respondent—department is directed to conduct de-novo inquiry as per Police

Rules, 1975. The issue of back benefits will be subject to the outcome of de-

novo inquiry. Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED ‘ " /%)4/44
25.03.2019 Mﬁ"’“ ‘

(MUHAMMAD AMIN KHAN KUNDI)
(g ;ﬁAIN SHAH)

MEMBER
MEMBER




Appellant alongwith counsel and Mr. Muhammad. Jan,

25.03.2019

07.12.2018
DDA alongwith Wisal Muhammad, Inspector forl- the
respondents present. '

L: ~ Representative of the respondents states . that _requisite -
reply/comments are in the process of preparation therefore,
requests for some more time.

Adjourned to 16.01.2019 on which date the needtul be
done positively.
16.1.2019 Counsel for the appellant and Addl. ABa#ldrgwith

Muhammad Fayaz H.C for the respondents present.

Reply on behalf of respondents has been submitted

which is placed on file. To come up for arguments before D.B -

on 25.03.2019. The appellant may submit rejoinder within a

fortnight, if so advised.
. J
. Chaitman

Appellant alongwith his counsel present. Mr. Ziaullah, Deputy

District Attorney alongwith Mr. Atta-ur-Rehman, Sub-Inspector (Legal)

for the respondents present. Arguments heard and record perused.

PN

Vide our detailed judgment of today consisting of five pages placed

on file, we. partlally accept the appeal set asrde the 1mpugned order, the

| fappellarvt has already been relnstated in service by the Inspector General of
*Police. therefore 'no need for fresh remstatement order However the

, reSpondent-department is directed to conduct de- novo inquiry as per Police

Q

Rules, 197 5. The issue of back beneﬁts w11] be subJect to the outcome of

kN
\ to the record room.

de- novo 1nqu1ry~Part1es are- left to.bear their own costs. File be consigned
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(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

(HUSSAIN SHAH)

MEMBER



03.08.2018 Appellant Faheemullah in person alongwith -his, o

" ,.gounsel Mr. Rizwanullah, Advocate present and heard in

. X
¢limine. -
wi¥

Contends that major punishment has been imposed
upon the appellant but without adopting the legal

procedure prescribed under the law.

qeofs

Points raised need consi@eration. The appeal is
admitted to full hearing, subject to all legal ebjectiens.
The*appellant is directed to dejaosit security and process |

Apoo“anf anncited _ .
Secu IL XY rOCess Fee + fee within 10 days. Thereafter, notices be issued to the

respondents. To come up for written reply/comments on

18.09.2018 before S.B. o
s | | \ | ( \)
' \\ .~ Chairman

| ¥ -
18.09.2018 Appellant with counsel present Mr. Kabirullah Khattak '

Addl: AG for respondents present Written reply not ~
submitted. Learned AAG sought some time to submit the
same. Case to come up for wrltten Iep}y/commcms on

23.10.2018 before S.B.

Membér

.




© 1804.2018

09.05.2018

06.07.2018

Counsel for the appellant present and seeks adjournment.

To come up for preliminary hearing on 09.05.2018 before S.B.

(Ahmad Hassan)
Member

The ‘Iribunal is non functional duc to retirement of the

- Honorable Chairman. Therctore, the case is adjourned. To come up for

the same on 0#6.07.2018 belore S.13.

/ S

- Reader

Counsel for the appellant Faheem Ullah present It
was contended by learned counsel for the appellant that the
appellant was serving in Police Department, however,
during service he was dismissed from service on the
allegation of illegal gratification. He filed Departmental
appeal but the same was rejected and later on the appellant
filed revision petition before the competent authority which
was also not responded hence, the present service appeal. It

was further contended that during the pendency of the

present service appeal the revision authority has partially

“accepted the revision petition. of the appellant and

reinstated the appellant into service however, the penalty of

dismissal from service was converted into reduction in pay

by two stages for two years therefore, requested for
amendment in service appeal. Request is allowed. To come

up for amended appeal as well as preliminary arguments on

03.08.2018 before S.B.

{Muhammad Amin Khan Knndi)
" Member




Form-A
FORMOF ORDERSHEET
Court of |
Case No, 374/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 15/03/20T8 ™" The appeal of Mr. Faheemullah pregehfed today by Mr.
Rizwanullah Advocate may be entered in the Institution Register
«Q/E) and put up to Learned Member for propir order please.
~
-Q——Mj
REGISTRAR -
1 qlbgl 18. This case is en_trusted to S. Bench for preliminary hearing
2- to be put up thereon _ O R )07—/ /)d’ )
YV
MEMBER
Due to geheral strike of the bar, the case is

1J2.04.2018

adjourned. To come up for preliminary hearing on
18.04.2018 before S.B

Mermber




BEFORE IHE HON'BLE CHAIRMAN, KHYBER PAKHTUNKHWA
{ ~ _ SERVICE TRIBUNAL, PESHAWAR

Amended Service Appeal No._.? ZZZ 12018

l Faheem Ullah, Ex-Constable No. 1200, S/O Khamim Ullah R/O Mohallah Sadri
' Khel Pir Piai, District Tehsil Nowshera.

APPELLANT
: VERSUS
: 1 _ The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

INDEX
S.No , Particulars Annexure | Pages#
1 | Service Appeal _ 1-10
2 | Affidavit . _ 11
3 | Copy of order dated 06-1 2-2017 “A” 12
4 ACopy of dismissal order dated “B” | 13
8-01-2018
5 | Copy of departmental appeal dated “C” 14-15
25-01-2018
6 | Copy of Rejection order dated “D” 16
19/2/2017
7 .| Copy of revision petition “E” 17
8 | Copy of final order dated 08/05/2018 “F” 18
-9 | Copy of order sheet dated 06-07-2018 “G” 19-20
10 | Wakalatnama. _ o

Through

/%y; W/
Appellant

[ 4
Rizwanullah
M.ALLB

Advocate High Court, Peshawar.

. Dated: 10/07/2018
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SERVICE TRIBUNAL, PESHAWAR

Kh{vbcr Pakhtukhwa
Scervice Tribunad

Amended Service Appeal No. Bl ‘j 12018 Piary N "'—{-&'
Datedw/ g

Faheem Ullah, Ex-Constable No. 1200, /O Khamim Ullah R/O Mohallah-
Sadri Khel Pir Piai, District Tehsil Nowshera.

APPELLANT

VERSUS

~ The Provincial Police Officer, Government of Khyber Pakhtunkhwa.

The Regional Police Officer, Mardan Region-I, Mardan.

The District Police Officer, Nowshera.

RESPONDENTS

AMENDED __ SERVICE  APPEAL
AGAINST THE FINAL ORDER DATED
08-05-2018 _ PASSED BY THE
PROVINCIAL' _ POLICE _OFFICER
KHYBER _ PAKHTUNKHWA
(RESPONDENT NO.1) WHEREBY THE
REVISION PETITION FILED BY THE
APPELLANT __ WAS __ PARTIALLY
ACCEPTED __AND __HE  WAS
REINSTATED ___IN SERVICE.
HOWEVER, THE PENALTY OF
DISMISSAL _FROM SERVICE WAS
CONVERTED INTO MAJOR PENALTY

OF_REDUCTION IN PAY BY TWO
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e : S STAGES FOR TWO YEARS WITHOUT
| ANY FINANCIAL BENEFIT.

Pfazer in Appeal

By accepting this appeal, the impugned order
dated 08-05-2018 passed by Provincial Police officer
(respondent No. 1) may very graciously be declared as
illegal, unlawful and without lawful authority and the
same may kindly be set-aside with all consequential
benefits to the appellant.

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,
may also be granted to the appellant.

Respectfully Sheweth,

Short facts giving rise to the present appeal are as under:-

o 1. That the appellant was appointed as Constable on 31-01-2002 in the |
Police Department. He had 16 years unblemished service record to his

credit.

2. That the appellant was on depﬁtation from Nowshera Police to
Highway Staff, Traffic Police Khyber Pakhtunkhwa. He was further
posted to EPA Squad Traffic Police Peshawar.

3. . That the appellant was performing his duty with great zeal, zest and
devotion but strangely, it was reported that he “involved in taking
illegal gratification from drivers as viral on a private News
Channel on 28-11-2017”. Resultantly, the Provincial Police Officer,

" Khyber Pakhtunkhwa (respondent No.1) straightaway constituted an

Enquiry Committee against appellant and two other Police employees
namely Irshad Khan HC No.502 and Magsood Alam HC No.1450 -

respectively.
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That the said Committee conducted enquiry and held the above

_' ”‘e‘mpldyee‘s guilty of the allegations and recommended for award of

major penalty and then submitted the report to the Capital City Police
Ofﬁéer,‘Pesha’war‘vide Memo No. 1176/PA dated 29-11-2017. This
report was further forwarded to the Provincial Police Officer
(respondent No.1) vide Memo No. 2083/PSO dated 30-11-2017 as

evident from the impugned order.

That on the basis of such repdt, the Provincial Police Officer

’ (respondent No.1) passed the following orders:

-~ “while perusing the enquiry report of SSP Traffic, Peshawar into
. the subject matter, the worthy IGP ordered as under: '

ii HC/TO Irshad Khan No.502
(on deputation from CCP) I/C EPA
Squad.

ii.. FC Maqsood Alam No. 1450
(on deputation from Charsadda)

jiii. FC Faheem Ullah No. 1300/52
(on deputation from Nowshera)

(Call in O.R. may be dismissed from service)

The orders of the worthy IGP may be
complied and the dismissal orders of
the mentioned officials may be sent
to this office, for the perusal of the
IGP”,

(Copy of order/letter is
appended as Annex-A)

That thereafter, the appellant was awarded major penalty of dismissal

* from service vide formal order dated 8-01-2018 passed by the District

Police Officer, Nowshera (respondent No.3).

(Copy of impugned order is
appended as Annex-B) -
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That the appellant felt aggrieved by the said order, filed a

‘departmental appeal with the DIG Mardan Region-l, Mardan

(respondent No.2) on 25-01-2018. But the same was rejected on
19/2/2017. He then filed a revision petition under Rule 11A(4) of

. Khyber Pakhtunkhwa Police Rules, 1975 but the same was not

responded. Thereafter, he invoked the jurisdiction of _this Hon’ble
Tribunal by way of filing Service Appeal No. 374/2018.

(Copy of Departmental
appeal, rejection order and
revision petition . are
appended as Annex-C, D &
E).

That during the pendency of said appeal, the respondent No. 1 vide

. order dated 08-05-2018 partially accepted the revision petition filed -

by the appellant and he was reinstated in service. However, the
penalty of dismissal from service was converted into major penalty of
reduction in pay by two stages for two years without financial
benefits.

(Copy of final order is
appended as Annex-F).

That the above appeal came up for preliminary hearing on 06-07-2018

. and this Hon’ble Tribunal was apprised of the final order and that a

request was also moved regarding filling of amended service appeal

which was acceded to and the case was adjourned to 03-08-2018 .

(Copy of order sheet is
appended as Annex-G)

- That the appellant now files this appeal before this Hon’blé Tribunal

inter-alia on the following grounds within the statutory period of law:
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8 GROUNDS OF APPEAL
A. That respondents have not treated appellant in accordance with law,

rules and policy on the subject and acted in violation of Article 4 of
the Constitution of Islamic Republic of Pakistan, 1973. Therefore,

the impugned orders are not sustainable in the eye of law.

B. That the Provincial Police Officer (respondent No.l) was not
competent to initiate disciplinary proceedings and taken it to logical
end against the appellant and other employees and the District Police -
Officer/SSP (respondent No.3) was the sole Authority to do so under
the said Rules. It is well settled law that when a statute prescribes a
particular mode of doing an act it must be done in that way alone to
gain validity otherwise not at all. Reliance in this respect can be placed
on the judgment of august Supreme Court of Pakistan reported in
2008-SCMR-1148(citation-b). It would be advantageous to reproduce
the said citation for facility of reference:

2008-SCMR-1148(citation-b)
{b) Administration of justice-—

-—Where law provided for doing of
a particular act in a particular
manner, then same would be done in
such particular manner or not at all.

It is also well settled principle of law that when the initial order or the

very act which relates to the initiation of a proceeding is contrary to
law and illegal then all subsequent proceedings and actions taken on

the basis of such illegal and unlawful action would have no basis and

would fall on the ground automatically. Reliance can also be placed

- on the judgment of august Supreme Court of Pakistan reported in
2009-SCMR-339 (citation-c). The relevant citation is as under: |

2009-SCMR-339 (citation-c)
(c) Administration of justice---

—-When initial order or act relating
of initiation of proceedings was
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contrary to law and illegal, then all
subsequent proceedings and actions
taken thereon would have no basis and
would fall.

Thus, the entire proceedings from top to bottom are coram non-judice.
Therefore, the impugned order is liable to be set aside on this score

alone.

That the Competent Authority was under statutory obligation to have
served a charge sheet alongwith statement of allegations on the
appellant to explain his position in respect of so-called allegations.
But he failed to do so and as such blatantly violated the law laid down
by august Supreme Court of Pakistan reported in 2000-SCMR-1743

(citation-a). The relevant citation of the judgment is as follows:- .

2000-SCMR-1743(citation-a)

Dismissal from service---Framing of
charge and its communication to
civil servant alongwith statement of
allegations was not mere a formality
but was a mandatory requisite which
was to be followed.

Therefore, the impugned order is bad in law

That the so called enquiry was conducted in utter violation of law as
neither any witness was examined in presence of appellant nor he was

provided any opportunity of cross examination. Similarly, he was also

" not given any chance to produce his defence in support of his version

and as such he was denied the right of fair trial as enshrined in
Article 10-A of the Constitution of Islamic Republic of Pakistan, 1973.
Therefore, the impugned order is not sustainable in the eye of law.

That the Committee was under statutory obligation to have examined
the person who had recorded such video and then displayed it on
private News Channel so as to prove the genuineness of the said )

CCTV footage but they did not bother to do so and blatantly violated

_ the law laid down by august Supreme Court of Pakistan reported in
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2016-SCMR-2084 (citation-b). The relevant citation is mentioned

below:

2016-SCMR-2084 (citation-b)
(b) Qanun-e-Shahadat (10 of 1984)—

~—-Art. - 164—-Closed-Circuit
Television (CCTV)  footage-—
Evidentiary value-—-Mere producing
of CCTV footage as a piece of
evidence in court was not sufficient
to rely upon the same unless and
“until it was proved to be genuine-—In
order to prove the genuineness of
such footage it was incumbent upon
the defence or prosecution to
examine the person who prepared
such footage from the CCTYV system.

The above dictum was also followed by this Hon’ble Tribunal vide
judgment dated 08-01-2018 passed in Service Appeal No.613/2017
titled “Qamar Zaman, Ex-SHO/S.I PS Katlang, Mardan VS PPO etc”.

Hence, the impugned order is bad in law.

That the Provincial Police Officer (respondent No.1) had ordered to

~ dismiss all the three employees but the appellant alone was made a

" scape goat and awarded him major penalty of dismissal from service.

This is a disparity and anomaly and is also violation of Article 25 of
the Constitution of Islamic republic of Pakistan, 1973 which has
unequivocally laid down that all citizens placed in similar
circumstances are entitled to equal treatment and protection of law.
The Hon’ble Supreme Court of Pakistan through various judgments

~ has maintained that equal treatment is fundamental right of every

citizen. Hence, this being a classic case of sheer injustice on the part

of departmental authority and as such the impugned order is liable to

be reversed on this count alone.

That so far as the challan of fine to the violator drivers is concerned,
it is the duty and responsibility of Head Constable Irshad Khan to
produce the same before the enquiry Committee and the appellant

being a Constable had nothing else to do. But the Committee has
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overlooked this important aspect of the case and also held the
appellant guilty of allegations. Therefore, the impugned order is

That the respondent No.3' was legally bound to have served a show

cause notice on the appellant before awarding major penalty of

law laid down by august Supreme Court of Pakistan feported in
1989-SCMR-1690 (citation-a) & 2009-SCMR-605 (citation-c). The
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" perverse and liable to be set aside.

~ dismissal from service but he failed to do so and blatantly violated the

relevant citations of the judgments are as under:

The above dictum was also followed by this Hon’ble Tribunal while

1989 S C M R 1690(citation-a)

--S.6—-Constitution of Pakistan
(1973), Art. 203-F--Repugnancy to
Injunctions of Islam--Disclosure by a
show-cause notice of grounds on
which action under of the Act was
proposed to be taken and of an
opportunity of hearing to the person
concerned against whom an action
was required to be taken, held, was
necessary and its absence from a
statute was repugnant to the
Injunctions of Islam.

2009 SCMR 605

-——Misconduct, charge of—-

Employee's right to show-cause
notice  before  passing of
termination order against him by
competent authority-—-

deciding the following appeals:

No.

Appeal No.

Title

Date of Decision

B

1074/2012

Sagib Gul VS DPO Mansehra etc

23-11-2017

613/2017

Qamar Zaman VS PPO etc

08-01-2018

Hence, the impugned order is not tenable under the law.
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That the Competent Authority (respondent No.3) was under statutory
obligation to have provided a copy of enquiry report to the appellant
being the requirement of law in order to'enable him to prepare a
suitable reply in support of his version. But the said Authority failed
to do so. Therefore, the impugned order is not warranted under the

law.

That the District Police Officer (respondent No.3) who was competent
to pass order of dismissal of service of appellant acted on the order of
Provincial Police Officer (respondent No.1) who had no Authority to
doso ﬁnder the relevant Rules and as such the impugned order passed
cannot be deemed to have been passed by the District Police Officer
(respondent No.3) independently who had simply given effect to the
order of respondent No.1. Therefore, the impugned order is required

to be reversed on this count alone.

That it is obvious from the record that when the so called video was
displayed on TV channel, the Provincial Police Officer
(Respbndent No. 1) who was a Revisional Authority under the Khyber
Pakhtunkhwa Police Rules, 1975 straightaway ordered for conducting
enquiry against the appellant and two other police officials bypassing
the Competent Authority and thereafter also ordered for the dismissal
of the above employees and directed the Competent Authority for
compliance of the same. This act/conduct of the said Revisional
Authority was in sheer violation of principle that “No body can be a
judge of his own cause” ( nemo debet esse judex in causa propria sua).
Therefore, such authority was not competent to hear revision petition
against his own action and order. Hence, the impugned order is liable

to be set-aside on this score alone.

That the impugned order is against law, facts of the case and norms of

natural justice. Therefore, the same is not tenable under the law.
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M. That the respondent No. 1 has passed the impugned order in |
mechanical manner and the same is perfunctory as well non-speaking
and also against the basic principle of administration of justice. Thus,

the same is not warranted under the law.

N. That the impugned order is based on conjectures and surmises. Hence,

. the same is against the legal norms of justice.

0. That the appellant would like to seek the permission of this Hon’ble

Tribunal to advance some more grounds at the time of arguments.l

In view of the above narrated facts and grounds, it
is, therefore, humbly prayed that the impugned order dated 08-05-2018 passed by
Provincial Police officer (Respondent No. 1) may very graciously be declared as
illegal, unlawful and without lawful authority and the same méy kindly be set-aside
with all consequential benefits to the appellant. |

Any other relief deemed proper and just in the circumsgances
of the case, may also be granted. % ‘A%
| 2 |

Appellant

| Through

p luq
Dated: 10/07/2018 Rizwanullah
: M.A.LLB
Advocate High Court, Peshawar.

4
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. BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR
Amended Service Appeal No. /2018

Faheem Ullah, Ex-Constable No. 1200, S/0 Khamim Ullah R/O Mohallah Sadri Khel Pir
Piai, Dishict Tehsil Nowshera.

' APPELLANT

VERSUS

"The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

AFFIDAVIT

- I, Faheem Ullah, Ex—Constable No. 1200, S/O Khamim Ullah R/O

_Mohallah Sadri Khel Pir Piai, District Tehsil Nowshera, do hereby solemnly afﬁrm and

declare that the contents of the accompamed amended Service Appeal are true and correct

to the best of my knowledge and belief and that nothing has been concealed from this

Hon’ble Tribunal. > /-
/o

DEPONENT







Tole: 491.9241947
Fax : 7919211947

Cifice of the Inspector Genera! of Police
iKhyYer Pakhtunkhwva, ~eshawar,

/E8I, dated Peshawar the i -12:2047

To The  Deputy Inspector Genaral of Police, A’W]'ﬂﬂy%
Traffic, Khyber Pakhtunkhwa, Peshawar.

Subject:  POLICE OFFICIALS SHOW INVIDEQ,
! Cne — -

Vapny ¥ T ‘
VL Tt o T YO -

Vg PETU :w.‘:},' if’:.- o ite

+

; annuly b af QG Ty,

=G, Paghaey o M subinal
.in:.llef, i worlivy 1GP ordered as under;-

Menyo:

I HC/TO Irshad Khan Nc.502(on deputation frora CCP)I/C EPA Squad.
ii.  FC Magsood Alam No.1450 (on deputation frum charsadda).
ii. ~ FC Faheem Ullan No.1300/52 (on deputation from Nowshera.
ACallin OR may be dismisse-; from servie:;,

2. The ordéys of the-viorthy 1GP inay be complied and the dismissal orceys of the
2L23E raers

:menrlionad officials may be send to this cifice, for the perusal of the IGP.

Matter mic.st urgent..

Encir: As Above. GWW/) ?

S S— v IMRAN-AUMED MALIY P3p
AlG Complaints & Enquiiy,
. For Inspector General of Police, '
b Khyber Pakntuakhva,
i Peshawar.
No. IZEd, o

Copy of above s forwarded for information {o:

\\

The Capital City Police Officer, Peshawar w/r 2083/PS0, dated 30-1 1-2017.
The DIG HQrs, Khyber Pakhturichwa, Peshawar.

The SSP Traffic, Peshawar wir 1176/PA, dated 29-11-2017.

The District Police Qfficer, Nowshera,

The PSO to worthy 'GP wir 6143-47/PPO, date, 18-11-2017.

The District Police Ufficer, Charsada.

The Registiar, ¢~ - reshevar.

Nooswn -,

-
.~

N.’"Ti:'i‘zo /u -
e ' WIRAN ANMED CIALIK PSP
o - o NC Complaing & Thejuiy,
y For Inspector General oi Poiice,
Khyber Pakhtunkhwa,
/7 &// M/, } Peshawar, s
/’/od /}f) : 4\%{/ b
1Y
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? : o ')(‘puly Inspector General of Poh(‘o ' mx ot C/ .

! ) . ' : Mardan Region-i Ma:dan - -

o O Subdon APPEAL FOR REINSTATEMENT IN SERVIGE

’ '» ; m*ap(‘( lenl Sir,

With profound respect and humble submission, | beq to submil tt

f'i\'\"?.-li'('j"‘d 2 Major Punishment of Dismidsal from service iy the DPO Nuwshara for the aliegation of

E ' . ' '()ruspllon (Vlfdl on a prlval(\ News rhannel on 28-11-2017)
I

at | have Hren

vide OB No 41 daled 08-01-2018.
B - against which | am qomq to submil the present Appeal for Re-

m.stdl(-:ment in service, on Ihe
Ioflowineg qrosnds: -

‘ . 1. While posted 1o Traffis CCP Peshawar, | was frinslerred lo Nowshera Disliict

- by the G KPK Peshawar lor having involved in taking ilegal gralifi'(;;nirm I
was also direcled that the appellant %e called in OR and should be

from service. | have

dismissed
complied wilh the orders, appeared before the DPO-

Nowshera and explained my position bid with no duv cormdoralron and I was

straighlaway disnissed from service.
2. Onlya pre

liminary enquiry was conducl(-‘.r! by SSP. Traffic Peshawar and NSP
Investigation CCP Peshawar:, JVeither any Show cause nolice nor Charge
shoel way J.vucd o mo. Mowover, iny
have staled that Ine Traflic official are

inc

slatoment was recorded wherein |
nol receiving the Trafnc Challan fine
ash from the drivers/violators. | was performing my dulles on Rin

g Road
Peshawar under the command of TO Irsh

ad Khan who was compelent (o
' give Challan 1o the driversiviolalars and Ihal 1 have
L , o
. duty.

no concerrt witlt the said

[have not laken any illegal gralificationt from anyone.

Falso complained that e video of laking illegal gratilication as virat on

private News channel on 28-1 1-2017, was not clear and that the Trafﬁ<: Staff

could not be identified.

[S2]

1ho name of dnver veh|c}e Number was

not shown/idenfi-fie(f;"'during the
course of on(*wry -

J ; ' ) 6. The allegation was not proved dgdlf“t me-and a ma,or pumshment was

P\ YV suqqeslod against me,

7. Final 5how cause nom*e was ‘é?lso not issued.,

P 8. Atthe process was beyond/contrary to the rules (PR-1975).

9. [ |]dV(’ served the departmen! for 16 years, qualitied in weapon Trg. Course,

e Armns Course, Bomb Disposal (,ou:sv Bomb Reconnaissance course

and Trallic (,ourw




a

10.. I have petiormaod dulies up 1o the enlire satisfac hon ofm
y

13. L am the only dependan of a large

Nrmsssrpae

there is no syeh complaint or any other kind of complaint agai

My whole/long service, bul il wag not ta«e
issuing the abovo ciled | impugned order,

1. I have performed my dulies in PS Pabbj. Akora, Akbdroura. Nowsﬁ‘era Kalan

and Tralfie; Siaff Nowshera far » long time and there was no Such complaing

or any olher complaint against me,

12. 1 am otally innocent in the matter angd lhal a ve

Y harsh and severe acion
was taken againal o

lamily and am jn continuous tension g
well s facing f Inancial hardships.

I, therefore, approach your good self to klndly conslder/accept my Appeal

and {he order of dismissal issued by DPO Nowshera vide O No.41 dated .

Yours Obedaenlly

(Faheem Ullah)

Ex- Constdble No.1200.
s/o Khanim Ullah rloMoh,
Sadri Khel pir Piai The. &
Distt. Nowshera

Mob No. 0312-9307097.

¥y superiors ang

n mlgn_gonsadera tion &t the time of _

e R R
" ? o



AHER-

. rejected.
ORDER ANNOUNCED,

Nswerp.
ORDER.
This order will disposc-off the appeal preferred by Ex-Constable Faheem
Ullah No. 1200 of Nowshera District Police against the order ol the District Police ©Officer, Nowshera,
5 3 .
whereby he was awarded Major punishment of dismissab from service vide District Police Officer.

Nowshera OB No. 41 dated 05.01.2018.

Brief facts of the case are that the appellant was transferred 1o Highway Stult,

Traffic Police, Khyber Pakhtunkhwa on deputation and posted in EPA Squad Traffic Police, Peshawar.

He was reportedly, involved in taking illegal gratification trom the-drivers as viral on a private news
channel on 28.11.2017. On account of which, he was placed under suspension and proceeded against
deparumentally through enquiry committee consisting of SSP Traffic, Peshawar & DSP Investigation,
CCP, Peshawar, The enquiry committee after fulfillment of codal formalities, submitted their report to
Capital City Police O!'ﬁ-cer, Peshawar vide SSP Iraffic office Memo: No. | 176/PA, dated 29.1 1.2017,
wherefrom CCPO Peshawar forwarded (he same to Worthy Inspector General of Police, Khyber
Pakhtunkhwa vide his office Memo: No. 2083/PSO, dated 30.1 ].2017, stating therein that he did not
show the copy of challan issued lo the violator driver as per his statement and suggested for major
punishment. Upon perusal of the said enquiry reporl, the Inspector General of Police, Khyber
Pakhtunkhwa ordered that he may be called in Orderly Room au%d dismissed from service. IHe wlus
heard in Orderly Room on 03.01.2018, by Disurict Police Of"l'icé;,“Nowshera wherein he failed ‘lu

produce any cogent reason in his defense, therefure, he was awarded major punishment of dismissal

“from service.

He was called in orderly room held in this office on 14.02.2018 and heard him
in person, but he did not produce any substantial evidence about his innocence, Therefore, | find no

grounds to -intervene the order passed by the then District Police Officer, Nowshera, Appeal is

No. /(é,f? /S, Dated Mardan the / S//(*)—
.

\ .

Copy to Districﬁ"%icc Officer, Nowshera for information and necessary action w/r o] Hik ,/l j

. i \‘~ -y " . » - . ’
office Memo: No. 575/PA dated 26.01.2018. The Service Record is returned herewith,

(W*I**w) ) ,I./
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A OFFICE OF THE, “\“RX"\\EZ
~ INSPECTOR GENERAL OF PO

|
l et
i KHYBER PAKHTUNKHW. - [}
| e PESHAWAR.
o ; No. §/ /7J /. /18 dated Peshawar the & f/ 5—/ 18..

' Pnkhtl.lnkh\w F‘ollcc Rulc I975 suhnmtcd byl

| : nl'\'\un

| ORDER : '!'?Z-'f'
| ?

|
—
|

\.

i

il This oulm 13 hereby passed tT dispose of dcpartmenial appeal undcn Ruﬂé-U—A of Khyber. .",
| Fx-FC Fahcem !Ulhh No. 1300, The pcutcmo'as dismissed
fcrwcc by DPRO Nowshcla vide OB No 4], dated 05 01 ”018 on the charge that hewns transferred Lo;
'nvl‘:taff T:larfc Pohce Khyber Pakhtunkhwa op deputation and postcd in EPA Wﬂw{'ﬁafﬁc Pc>!1t:z.I )
S}ha;\ﬁm% nl al< 'cpoucdiy involived in 1akng rllcgal iy 'mf'cation from the dnvcrs % ona pnwte: ) :
1; n ?a 112017,

¢
i
1

;,L\. . i ‘ ERRPR S K,

:f - ppml ‘*f?-‘ vejected by chmnal Police O['[f'ccr Mardan wdc arder EhalsT~ 'No 1062/E8. :
i g 3
FE)(Z 2{) 8’ i ! . h - {
| Meeting of «\Dpdlalc Board was held on 26. 04, 2018 wherein pctltmnm *—"':::rd in person.
ing|hearin ig, sétitioner du.n:cd the a]lcgahon of receiving illegal gratification. ) ;;; .
i here i3 long service of 15 ycals ahd 11 months at the credit of the peut!ohe?‘ thuefore the
lecided that the petitioner is hereby rc- nstated into, sei'vloe and penalty of dnsmusst-xlh om service is
ted|int || major penalty of reduction in p|av by twa stages [for Wo years. Mowever, tltﬂ@*\lemug peciod
g counlfr'cc{ towards SCIIVICC but not on duty., He wili'not be entitled for any kind of ﬂyuncm] benefits
uding morithly salary foy the said period. - '/
'I'hiis order iy issued with the apnrnwl by the Compctcnt Authoritv i
» ' e g
! o | . Qeu o T
| ‘ \. e
r l' ' " @RFA AF KE ' i
v, . AlGQESeblshmen |- .
_ } , - ForInspector\Gener ,alf(t_ ;
o ' g Khyber PX p'nkhx
/288154 1 \ o e IR
| Copy |of the above is: forwalded to thc i .
L R;gio:!m] Police Officer. Mardan. R ' ' R y o :
2.| Distridt Police Qfficer. Nawshera, | - - 7§ C, f WC./'/QO ﬁ_
3, Pé’) tol IGP/Khyber Pakhtunkhwa, iCT’O Pcshawdr - -T : ‘. m
4. p‘Ji_\ to :Addlz 1GP{HQrs: Khyber Pal‘c tunkhwa, Prsh?war /gv o {C?( M {
S. PT\ to DIG/HQrs; Khyber Paldxtlxlll]flzu\a, Pe;lmwat. ' [\ SRR A i ' :
6 P’i\.m ill-\lG/L'cg-xl Khvber P-zikhtunl'lfwa. Pesh;w'ar. ! ! _,,',{ .! ;
7 i c:‘ updt: - TV b Peshawar: ) ' i
Office|Sup : P . C?NO Sy

AtE - S—W&’

§-5- 22
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‘. BET ORE THE I-ION’BLE CI-IAIRMAN KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

. lﬂn her !’qk'ntul
‘\

' ' : . ) . AL ‘- Triduai)
Service Appeal NQ-QHVQOIS } " Diary r\';, 3_ﬂ9_
- o 15 -3 Q/g
. D.xu,d

1. Faheem Ullah, Ex Constable No 1200, S/O Khan:im Ullah R/O Mohallah
Sqdrl Khel Pir Plal District Tehsil. Nowshera. '

VERSUS

" 1. The Provincial Police Ofﬁéer, Govermﬁ’ent of Khyber Pakhtunkhwa.

2. The R‘egibnal Police Officer, Mardan Region-1, Mardan. ‘
3. . The District Police Officer, Nowshera.

RESPONDENTS -

APPEAL UNDER SECTION 4 OF THE
. KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974 AGAINST THE

IMPUGNED ORDER DATED 8-1-2018

Rﬂgf [F‘u‘ .~ PASSED _BY THE  DISTRICT

POLICE __OFFICER ~_NOWSHERA

(RESPONDENT NO.3) WHEREBY THE

APPELLANT WAS AWARDED MAJOR

PENALTY OF DISMISSAL FROM

SERVICE __AGAINST _WHICH _ A

DEPARTMENTAL _ APPEAL _WAS -
FILED WITH (RESPONDENT NO.2) ON
25-1:2018 _BUT _THE _SAME _WAS

DISMISSED ON 19-2-2018.

h wao
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06.07.2018 - Counsel for the appellant Faheem Ullah pre
was contended by learned counsel for the appellant that the
appellant was serv1ng in Police Department however

durmg service he was dismissed from service on the-

e

2
F230],
tm3any
mLdo)y

allegatlon of 1llegal gratlﬁcatlon He filed Departmental

3

2
14
e
FE
[y
3
&

T4

appeal but the same was rejected and later on the appel]ant

B AIIAN¢Y 3O eq
2

filed revision petition before the competent authority which
was also not responded hence the-presen_t service appeal. It

was further' contended that during the pendency of ‘the

KDy

present service appeal the revision authonty has partially

et

accepted the revision petition of the appellant and

reinstated the appellant into service however, the penalty of

dismissal from service was converted into reduction in pay

P I
Z
S

by two stages for two years therefore, requested for

amendment in service appeal. Request is allowed To come

up for amended appeal as well as preliminary arguments on

03.08.2018 before S.B

{(Muhammad Amin Khan Kundi)
Member




‘BEFORE'- THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 3_{ /2018

1. Faheem Ullah, Ex-Constable No. 1200, S/O thngim Ullah R/O Mohallah Sadri
Khel Pir Piaj, District Tehsil Nowshera.

APPELLANT

VERSUS N _f
‘ /
1..  The Provincial Polic¢ Officer, Government of Khyber Pakhtunkhwa etc. L%
RESPONDENTS
H
INDEX
: 4
S.No Particulars Annexure Pages # |
1 Service Appeal _ 1-9 S
2 | Affidavit _ 10
3 | Copy of order “A” 11
4 | Copy of impugned order dated “B” 12
8-01-2018 . .
5 | Copy of departmental appeal dated “C” 13-14 .:
25-01-2018 ;f
- 6 | Copy of Rejection order dated “D” 15 [
19/2/2017 _
7 | Copy of revision petition “E” 16
N N
-8 | Wakalatnama o ” J / / } 4 (/(.
Apbpellant

Through

Dated: 15/03/2018

\—_T&‘
tu

Rizwanullah
M.A LL.B

Advocate High Court, Peshawar.

e e
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BEFORE THE HON’BLLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Khyvber Pakhtukhwa
Service Triduna)

Service Appeal No.lm_/zo 18 Diary N.,.3f19 _
siea L= 3-2.0%
Dated 2 =2

1.  Faheem Ullah, Ex-Constable No. 1200, S/O Khan'im Ullah R/O Mohallah
Sadri Khel Pir Piai, District Tehsil Nowshera.

- APPELLANT

VERSUS

1.  The Provincial Police Officer, Government of Khyber Pakhtunkhwa.
2. The Regional Police Officer, Mardan Region-I, Mardan.
3.  The District Police Officer, Nowshera.

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE
\Eedta-—day TRIBUNAL ACT, 1974 AGAINST THE
) IMPUGNED ORDER DATED -8-1-2018
@W PASSED _BY _THE _ DISTRICT
POLICE __ OFFICER _ NOWSHERA
(RESPONDENT NO.3) WHEREBY THE
APPELLANT WAS AWARDED MAJOR
PENALTY OF DISMISSAL FROM
SERVICE AGAINST _WHICH A
'DEPARTMENTAL _ APPEAL _ WAS
FILED WITH (RESPONDENT NOQ.2) ON
25-1-2018 BUT _THE _SAME _WAS

DISMISSED ON 19-2-2018.

¥




: "

*

Page 2 of 9

™
(.

45 Prayer in Appeal

By accepting this appeal, the impugned orders
may very graciously be set aside and the appellant
may kindly be reinstated in service with full back
wages and benefits.

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,
may also be granted to the appellant.

Respectfully Sheweth,

Short facts giving rise to the present appeal are as under:-

1. That the appellant was appointed as Constable on 31-01-2002 in the
Police Department. He had 16 years unblemished service record to his
credit.

2. That the appellant was on deputation from Nowshera Police to

Highway Staff, Traffic Police Khyber Pakhtunkhwa. He was further
posted to EPA Squad Traffic Police Peshawar.

3. That the appellant was performing his duty with great zeal, zest and
devotion but strangely, it was reported that he "‘involved in taking
illegal gratification from drivers as viral on a private News
Channel on 28-11-2017”. Resultantly, the Provincial Police Officer,
Khyber Pakhtunkhwa (respondent No.1) straightaway constituted an
Enquiry Committee against appellant and two other Police employees
namely Irshad Khan HC No.502 and Magsood Alam HC No.1450
respectively. The said Committee was comprising of following three

senior officers:

i) CCP Peshawar,
ii) SSP Traffic Peshawar
iii) DSP Investigation

That the Committee conducted enquiry and held the above employees

guilty of the allegations and recommended for award of major penalty
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and then submitted tﬁe report to the Capital City Police Officer,
Peshawar vide Merio NG. 1176/PA dated 29-1 1-2017. This report was
further forwarded to the Provincial Police Officer (respondent No.1)
vide Memo No. 2083/PSO dated 30-11-2017 as evident from the

impugned order.

That on the basis of such repot, the Provincial Police Officer

(respondent No.1) passed the following orders:

!
¢

“while perusing the enquiry report of SSP Traffic, Peshawar into

the subject matter, the worthy IGP ordered as under:

i.. HC/TO Irshad Khan  No.502
(on deputation from CCP) I/C EPA
Squad.

ii. FC Magsood Alam No. 1450
(on deputation from Charsadda)

iii. FC Faheem Ullah No. 1300/52
{on dcputation from Nowshera)

(Call in O.R. may be dismissed from service)

The orders of the worthy IGP may be
complied and the dismissal orders of
the mentioned officials may be sent
to this office, for the perusal of the
1GP”.

(Copy of order/letter is
appended as Annex-A)

That thereafter, the appellant was awarded major penalty of dismissal
from service vide formal order dated 8-01-2018 passed by the District
Police Officer, Nowshera (respondent No.3).

(Copy of impugned order is
appended as Annex-B)

That the appellant felt aggrieved by the said order, filed a
departmental appeal with the DIG Mardan Region-I,Mardan

(respondent No.2) on 25-01-2018. But the same was rejected on
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19/2/2017. He then filed a revision petition under Rule 11A(4) of
Khyber PakhtinKkhwa Police Rules, 1975 but the same was not

responded.

(Copy of Departmental
appeal, rejection order and

revision petition are
appended as Annex-C, D &
E).

That the appellant is jobless since his dismissal from service.

That the appellant now files this appeal before this Hon’ble Tribunal

inter-alia on the following grounds within the statutory period of law.

GROUNDS OF APPEAL

That respondents have not treated appellant in accordance with law,
rules and policy on the subject and acted in violation of Article 4 of
the Constitution of Islamic Republic of Pakistan, 1973. Therefore,

the impugned orders are not sustainable in the eye of law.

That the Provincial Police Officer (respondent No.l) was not
competent to initiate disciplinary proceedings and taken it to logical
end against the appellant and other employees and the District Police
Officer/SSP (respondent No.2) was the sole Authority to do so under
the said Rules. It is well settled law that when a statute prescribes a
particular mode of doing an act it must be done in that way alone to
gain validity otherwise not at all. Réliance in this respect can be placed
on the judgment of august Supreme Court of Pakistan reported in
2008-SCMR-1148(citation-b). It would be advantageous to reproduce
the said citation for facility of reference:

2008-SCMR-1148(citation-b)
(b) Administration of justice---

- ----Where law provided for doing of
~a particular act in a particular
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manner, then same would be done in
such particalar manner or not at all.

It is also well settled principle of law that when the initial order or the
very act which relates to the initiation of a proceeding is contrary to
law and illegal then all subsequent proceedings and actions taken on
the basis of such illegal and unlawful action would have no basis and
would fall on the ground automatically. Reliance can also be placed
on the judgment of august Supreme Court of Pakistan reported in

2009-SCMR-339 (citation-¢). The relevant citation is as under:

2009-SCMR-339 (citation-c)
(c) Administration of justice---

----When initial order or act relating
of initiation of proceedings was
contrary to law and illegal, then all
subsequent proceedings and actions
taken thereon would have no basis and
would fall.

Thus, the entire proceedings from top to bottom are coram non-judice.
Therefore, the impugned orders are liable to be set aside on this score

alone.

That the Competent Authority was under statutory obligation to have
served a charge sheet alongwith statement of allegations on the
appellant to explain his position in respect of so-called allegations.
But he failed to do so and as such blatantly violated the law laid down
by august Supreme Court of Pakistan reported in 2000-SCMR-1743

(citation-a). The relevant citation of the judgment is as follows:-

2000-SCMR-1743(citation-a)

Dismissal from service---Framing of
charge and its communication to
civil servant alongwith statement of
allegations was not mere a formality
but was a mandatory requisite which
was to be followed.

Therefore, the impugned orders are bad in law
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That the so-cailéd éﬁquiry was conducted in utter violation of law as
neither any witness was exarmined in presence of appellant nor he was
provided any opportunity of cross examination. Similarly, he was also
not given any chance to produce his defence in support of his version
and as such hé was denied the right of fair trial as enshrined in
Article 10-A of the Constitution of Islamic Republic of Pakistan, 1973.

Therefore, the impugned orders are not sustainable in the eye of law.

That the Committee was under statutory obligation to have examined
the person who had recorded such video and then displayed it on
private News Channel so as to prove the genuinéfs% of the said CCTV
footage but they did not bother to do so and blatantly violated the law
laid down by august Supreme Court of Pakistan reported in
2016-SCMR-2084 (citation-b). The relevant citation is mentioned

below:

2016-SCMR-2084 (citation-b)

{b) Qanun-e-Shahadat (10 of 1984)—
--—-Art. 164---Closed-Circuit
Television (CCTYV) footage---
Evidentiary value---Mere producing
of CCTV footage as a piece of
evidence in court was not sufficient

to rely upon the same unless and -
until it was proved to be genuine---In
order to prove the genuineness of
such footage it was incumbent upon
the defence or prosecution to
examine the person who prepared
such footage from the CCTV system.

The above dictum was also followed by this Hon’ble Tribunal vide
judgment dated 08-01-2018 passed in Service Appeal No.613/2017
titled “Qamar Zaman, Ex-SHO/S.] PS Katlang, Mardan VS PPO etc”.

Hence, the impugned orders are bad in law.

That the Provincial Police Officer (respondent No.1) had ordered to
dismiss all the three employees but the appellant alone was made a
scape-goat and awarded him major penalty of dismissal from service.

This is a disparity and anomaly and is also violation of Article 25 of
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the Constitution of Islamic republic of Pakistan, 1973 which has
unequivocally - laid dowi that all citizens placed in similar
circumstances are entitled to equal treatment and protection of law.
The Hon’ble Supreme Court of Pakistan through various judgments
has maintained that equal treatment is fundamental right of every
citizen. Hence, this being a classic case of sheer injustice on the part
of departmental authority and as such the impugned orders are liable

to be reversed on this count alone.

That so far as the challan of fine to the violator drivers is concerned,
it is the duty and responsibility of Head Constable Irshad Khan to
produce the same before the enquiry Committee and the appellant
being a Constable had nothing else to do. But the Committee has
overlooked this important aspect of the case and also held the
appellant guilty of allegations. Therefore, the impugned orders are

perverse and liable to be set aside.

That the respondent No.3 was legally bound to have served a show
cause notice on the appellant before awarding major penalty of
dismissal from service but he failed to do so and blatantly violated the
law laid down by august Supreme Court of Pakistan reported in
1989-SCMR-1690 (citation-a) & 2009-SCMR-605 (citation-c). The

relevant citations of the judgments are as under:

1989 S C M R 1690(citation-a)

---8.6--Constitution of Pakistan
(1973), Art. 203-F--Repugnancy to
Injunctions of Islam--Disclosure by a
show-cause notice of grounds on
which action under of the Act was
proposed to be taken and of an
opportunity of hearing to the person
concerned against whom an action
was required to be taken, held, was
necessary and its absence from a

statute was repugnant to the
Injunctions of Islam.
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2009 SCMR 605
(citation-c)

----Misconduct, charge of---
Employee's right to show-cause
notice  before  passing  of
termination order against him by

. competent authority---

The above dictum was also followed by this Hon’ble Tribunal while
deciding the following appeals:

S No. Appeal No. Title Date of Decision
1. 1074/2012 Sagib Gul VS DPO Mansehra etc 23-11-2017
2 613/2017 Qamar Zaman VS PPO etc 08-01-2018

Hence, the impugned orders are not tenable under the law.

That the Competent Authority (respondent No.3) was under statutory
obligation to have provided a copy of enquiry repbrt to the appellant
being the requirement of law in order to enable him to prepare a
suitable reply in support of his version. But the said Authority failed
to do so. Therefore, the impugned order are not warranted under the

law.

That the District Police Officer (respondent No.3) who was competent
to pass order of dismissal of service of appellant acted on the order of
Provincial Police Officer (respondent No.1) who had no Authority to
do so under the relevant Rules and as such the impugned order passed
cannot be deemed to have been passed by the District Police Officer
(respondent No.3) independently who had simply given effect to the
order of respondent No.l. Therefore, the impugned orders are

required to be reversed on this count alone.

That the impugned orders are against law, facts of the case and norms

of natural justice. Therefore, the same are not tenable under the law.

That the respondents have passed the impugned orders in mechanical

manner and the same are perfunctory as well non-speaking and also
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~ against the basic principle of administration of justice. Thus, the same

are not warranted under the law.

M. That the impugned orders are based on conjectures and surmises.

Hence, the same are against the legal norms of justice.

N. That the appellant would like to seek the permission of this Hon’ble

Tribunal to advance some more grounds at the time of arguments.

In view of the above narrated facts and grounds, it
is, therefore, humbly prayed that the impugned orders may very graciously be set

aside and the appellant may kindly be reinstated in service with full back wages and

benefits.
Any other relief deemed proper and just in the circumst ces

of the case, may also be granted.

1/;& M

_ Appellant
Through

(% .

Dated: 15/3/2018 ' Rizwanullah
M.A.LL.B

Advocate High Court, Peshawar.




BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2018

1. Faheem Ullah, Ex-Constable No. 1200, S/O Khar@im Ullah R/O Mohallah Sadri Khel Pir
Piai, District Tehsil Nowshera.

APPELLANT

VERSUS

1.  The Provincial Police Officer, Government of Khyber Pakhtunkhwa etc.

RESPONDENTS

AFFIDAVIT

' I, Faheem Ullah, Ex-Constable No. 1200, S/O Khangim Ullah R/O
Mohallah Sadri Khel Pir Piai, District Tehsil Nowshera, do hereby solemnly affirm and

declare that the contents of the accompanied Service Appeal are true and correct to the best

of my knowledge and:belief and that nothing has been concealed from this Hon’
- Tribunal. G/A

NENT

(Pl | Mv7é77~/.




ARG T s AR b Ladr A PRGN N,

vole: 491-9211947

Fu : 191-9211947
Ciitce of the Inspector Gengzral of Police
Khyher Pakhtunkhvra, Peshawar.

. [E&l, dated Peshawar the o, -12-2047 .

-

To - :  The Deputy lnspec'torGen;;’.are‘:! of Police, - AMW%

Traffic, Khyber Pakhtunkhwa, Peshawar,

~

Subject: POLICE OFFICIALS SHOWI IN VIDEO.
. [ :

Menn:

RPN O] P JUN) -
PRI PETUSING tho @

.
g
AL

WY anon of S8 Teaffic, Pashawar info the subject
mades, e worthy 1GF ordered as under:- -

i.  HC/TO Irshad Khan Nc.502(cn deputation from CCP)I/C EPA Squad.
i. FC Magsood Alam No.1450 (on deputation from charsadda).
iil.  FC Faheem Ullzn No.1300/52 (on deputation from Nowshera.
{Callin O.R. @~y be oismissed from servic ),
2. The orders of wie worthy IG!-“.m-ay be complied and the dismissal orde-s of the
meniiioned officials may be send to this cifics, for the perusal of the IGP.,
‘ Matter mcst urgent. g

iZnclr: As Ahove, 4 jWW7

IMRAN ZMBED MALN( PSP |

Bad wE NEN Fus Dol
. AlG Complaints & Enquiry,
For Inspector Ganeral of Police,

v . Khyber Pakntunkhwva,
N © - Peshawar, .

.J

Copy of above is forwardéed for information to:

1. The Capital City Police Officer, Peshawar wir 2083/PS0, dated 30-11-2017.
2. The DIG HQrs, Khyber Pakhturichwa, Peshawar.
3. The SSP Traffic, Peshawar wir 1176/PA, dated 29-11-2017.
4. The District Police Officer, Nowshera. -
5. The PSO to worthy 1GP wir 6143-47/PPO, datec 28-11-2017.
6. The District Police Ufficer, Charsadiia.
7. The Registiar, G~ - reshicwar,
. ' "WMIRAN AHMED ALK PSP

I T e T e T e A . P
FWS L OMGIGINGG LT iy,

FFor Inspector General of Police,
. Khyber Pakhtunkhwa,
Peshawar.
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Subecl:

iespectod Sir.

corruplion (viral or

; [oliowing qrounds: -

1.

TR

2%

k ’
i i
i -
i 2.
it
.
i
.
i -
3,
1,
5.
7,
8

awaided a Major Punishment of Dismissal from service by e DPO Nowshera for the aliegation of

Depuly Inspector General of Police. .
Mardan Region-I Mardan

- AP

EAL FOR REINSTATEMENT IN SERVIGE L

With profound respect and humble SUDthJOH [ beqg to submil that | have been

(911

1 & privale News channel on 28-11- -2017) vide OB No 41 daled 08-01-2018,

agansl which | am going o submil the present /\ppoal for Re- |nslatomr>nt in service, on tho A

While posted (o Traffic CCP Peshawar. | was fransleired fo I\lr)wshnm Dislrict
by the 1GI? KI’K Poshawar lor having involved in laking illegal gr: atification I
was also dll’(‘bl(’d that the appellant e called in OR and should be dismissed
from service. | have complied with the orders, appeared before the DPO
Nowshera and explained my position but with no duo LOT)SI(](‘I‘dUOﬂ and was
straighlaway dismissed lrom service.

Only a preliminary enquiry was conducted by SSP Trafflic Peshawar and 1DSP
lnvestiéaiion CCP Peshawar:. Neither any Show cause notice nor Charge

sheel was issued to mo. However, my sia emon{ was recorded wherain |

have staled (hat Ihe Traflic officials are nol receiving the Traffac Challan fine

in cash from the drivers/violators. | was performing my dutles on Ring Road
Peshawar under the command of TO Irshad Khan who was compelenl o

give Challan lo the-driversiviolalors and thal | have no concern wilh The said

_'du!y.-

[ have nol laken any illegal gratification from anyone.”
I also (omplmn( d that the video of laking: ilrv(},nl gralificalion as viral on a
privide Mo e channel on 28 112017, waes ool Glea and hal llu: II.JI!u Glal

'C()Uld not be identiiied.

The name ol driver, vehmle Number was not shownlldenufled* dunng the
course of enguiry.

The allegation was not proved against me and a major punlshment was
suggested agains! me. '

Final show cause nolice was also not issued.

.+ Atlhe process was beyond/contrary to the ruiés (PR-1975). ..

['have served the department for 16 years, qualified in weapon Trg. Course,
ire Arms Course, Iﬁomh Disposal (,ounsc‘ Bomb Reconnaissance course

and Trallic Course.

e A o . oa



10, Phave performed my duties up 1o the entire satistaction ol My SURCHOrS ard

~ there 1s no such complaint or any other kind of complaint against me during
. i : my wholeflong service, bul it was not taken into consideration at the time of
| Issuing (he above ciled impugned order. '
11. I'have performed my duties in PS Pabbi, Akora, Akbaroura Nowshera Kalan
. ) ] '_ _ and Traffie. Stafl Nowshera for 2 long llmo and there was no such complaint

3 | or any olnorwmplaant agdms[ me.

12. 1 am lotally innocent in the matter and.lhal a very harsh and severe action
i T was lken against me.
| 13. 1 am the only dependant of a large family and am in continuous tension as .
N o S well as fa(:ihg.li_nancial hardships. .
R ‘ |, therefore, approach your.good self o kindly consider/accept my Appeal
| and lhc order of dtsrm%al issued by DPO Nowshera vide OB No.41 dated

08-01-2018 may kindly be withdrawn for which | shall be highly obliged.

ﬁ | ! | | : ‘ “Yours Obediently,. ,u/

(Faheem Ullah)
_ : Ex- Constable No.1200.
B D - slo Khanim Ullah rloMoh.
x : - Sadri Khel Pir Piai The. &
Distt. Nowshera.
Mob No0.0312-9307097.




Nowshera OB No. 41 dated 05.01.2018. i !

ﬁg«\(\w-ﬁ

ORDER. : "ﬂ

This order will dispose-off the appeal preferred by Ex-Constable’ Fahu,m
Ullah No. 1;00 of Nowshera District Police against the order of the District Police Officer, Nowshera,
whereby-he was awarded Major punishment of dismissal from service vide District Police Olfhc,e!,
Brief facts of the case are that the appellant was transfetred to ngthy. Slah‘
Traffic Police, Khyber Pakhtunkhwa on deputation and posted in EPA Squad Traffic Police, Peshdwar

He was reportedly, involved in taking illegal gratification from the drivers as viral on a prwale.lnews

~ channel on 28.11.2017. On account of which, he was placed under suspension and proceeded ﬁgainst

departmentally through enquiry committee consisting of SSP Traffic, Peshawar & DSP lnve'sti'g'ation,
CCP, Peshawar. The enquiry committee after fulfillment of codal formalities, submitted their leport to
Capital City Police thcer, Peshawar vide SSP Traffic office Memo: No. 1176/PA, dated 29.1 l 2017
wherefrom CCPO Peshawar forwarded the same to Worthy Inspector General of Police, K-hyber
Pakhtunkhwa vide his office Memo: No. 2083/PSO, dated 30.11.2017, stating therein that he did lﬁot
show the copy of challan issued to the violator driver as per his statement and suggested fon{lina:jor
punishment. Upon perusal of the said enquiry report, the Inspector General of Police, K{hy‘ber
Pakhtunkhwa ordered that he may be called in Orderly Room and dismissed from service. He \&:fas
heard in Orderly Room on 03.01.2018, by District Police Officer, Nowshera wherein he r’ai‘l.ed: to
produce any cogent reason in his defense, therefore, he was awarded major punishment of di:‘;‘l‘nis:sal

from service.

He was called in orderly room held in this oftfice on 14.02.2018 and hcard h|m

in person, but he did not produce any substantial evidence about his innocence. Therefore, | fmd no .

grounds to intervene the order passed by the ‘then District Police Officer, Nowshera, Appml is

rejected.

ORDER ANNQUNCED.

No. /ﬁ(,c?\ /ES, Dated Mardan thf: /52/(2—- /2018.

Copy to District Pqlice Officer, Nowshera for information and necessary action w/r t

office Memo: No. 575/PA dated 26.01.2018. The Service Record is returned herewith.,
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SRR | . |
ERE N | OFFICE OF THE, . e
il L |~ INSPECTOR GENERAL OF PO . . i
o i | | K]—H\’?ER PAKHTUNKHW. i
Pk . § - | PESHAWAR, .. = .
T |! : | No.s/_/ 7F7 /18, dated Peshawar the C&f/" - 18, b
il | | S Vi
il f i 1 f : : ‘ : R
i l‘ | ia | ! | ORDER - AU :
| R i ! i e
]f | i _|| This order |s hereby passcd T dispose of- dcparlmental appcai undc1 RLU?E-U-A of Khybcr :; N
i A :
‘ '.r j Pa}\;hwnkh\w l‘ohcc Rx:lc-i‘)‘?s submitted by|Ex-FC Faheem Ullah No. 1300, The: pcu‘t:@:@yas dismissed ! 9,
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‘ ' A All communications shouid be}’
: . The addressed to the Registrar Peshawar | -
PESHAWAR HIGH COURT High Court, Peshawar and not to any
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From: . S '
* The Director, . - ' - C
s ' Human Rights Cell, F‘)\
Peshawar High Court, .
Peshawar. : 3(‘
To :
The Chairman, ) 2\ ’%
- , Khyber Pakhtunkhwa, Serv1ce Tribunal, . &

Peshawar.

Subject:  COMPLAINT (#14571) \f

Sir,

I'am directed to forward herewith a copy of subject complaint, submitted by Mr.

Fahim Ullah, for dist)osal at yoﬁr end, please.

Human Rights Cell .

Endst. No, /HRC | Dated Peshiawar, the
Copy forwarded for information to:
o Mr. Fahim Ullah /O Khanim Ullah R/O Mohallah Sadri Khel, Village Dirpiai District

Nowshera.

_ Director,
Human Rights Cell
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR
i

No. K44 ST Dated 29— 4 — 12019

To,

The Provincial Police Officer,
Govt of Khyber Pakhtunkhwa,
Peshawar.

SUBJECT: - ORDER IN APPEAL NO. 374/2018, FAHEEMULLAH VS GOVT.,
['am directed to forward herewith a certified copy of Order/Judgment dated

25.03.2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

\&z&_ﬁ@
REGISRAR «
KHYBER PAKHTUNTKHWA
- SERVICE TRIBUNAL
PESHAWAR




