21.10.2019 Due to gerieral strike on the call of Khyber

| Pakhtunkhwa Bar C_ouncil learned counsel for the
appellant is th‘ in attendance. Mr. Zia Ullah learned

Deputy District Attomey for the respondents present

Adjourned. To come up for further proceedings on

31.12.2019 before D.B.
| -
@ . //L 4/
(Hussdin Shah) (M. Amin Khan Kundl)
Member Member

S ~(A,

et

None present for appellant. Mr.: Usman Gham Dlstrlct s

Attorney alongwith Mr. Fazle Khalig, ADO (Litigation) for the = - .

R

/ respondents present. The court time is about to over but non- "+ -
: appeared on behalf of the appellant nor the appéllan’t ‘\‘/vas

I o present in person, therefore, the instant service appeal is hereby L

! dlsmlssed in defaulit. File be consigned to the record room.
S e ANNOUNCED | // WAA
! 31.12.2019
f (Huséain Shah) (M. Amin Khan Kundl) 2;
/,- o Member Member - o

o .
s
»

L]




26.02.2019 | Counsel for the appellant and Mr. Ziaullah,

DDA for the respondents present

Rejomder has been submltted on behalf of
| appellant. To come up for rguments on;1_4.05.2019
~ before the D.B. |

. S o o
Y. "' .
| 7 e
Member o
14.05.2019 Nemo for the appellant. and :Mr.;‘_R}ilaZ' Painciakhel

25.07.2019

learned Assistant: Advocate General for the respondents
present. Due to leave of the worthy Chairman the case is

adjourned to 25.07.2019 for arguments before D.B.

. , //f' 1 (Hussain Shah)
' ; Member

- Counsel for the appellant and Mr. Ziaullah, Deputy District Attemey

-alongwith Mr. Fazal Ali, ADO for the respondents present. Representative - -
- of the department furnished copy of notification dated 18.06.2019 which is |

placed on record. Representative of the department stated that the grievance

of the appellant has been redressed through said notification. Learned

‘counsel for the appellant seeks adjou.mrnent to examine the same.

Adjourned to 21.40.2019 for further proceeding before D.B.
(Hussain Shah) (M. Amin Khan Kundi)

- Member » Member-




~ QFFICE S ORDER

RIS mg service i the best interest of public aervicb

b e L ana
7 g

g s ,_,T,—‘w—. L

TP htgatt

e e
e

_ The. undermgned is pleased to aliow the Followmg off'cuals (l‘lxed/contrm.l pay cAv empluyccs) to retire
from the Govl: service wilh pensivnary benaﬁls in the light of Finance Department (chulnnon Wing) t\llyber '

Pichtunkhwa issued Vide Notification No.FD. (SOSR 11)4-36/2017 Dated 2" 05- 2019de encashment o LPR as

wdmissibie to them under revised leave rules 1981 aid who were rclucd without pension benefits duc Lo iess

; LN
i

Date of

|
E Chiow
i N

pay

Namc & Dv.sugnunun Name of School Period or encashment LPR/Death Leuve
- ' L Deatl/Rid
UM AJmal Kin Ex-Chow | GPS Muhib Banda Dagai 01-07-2015 10 30—06-2016(365) Days on 30-06-2016
; . , full pay ‘ i ‘ e '
- Mr: Ruidad Shah Ex- Chow | GPS Meman Bandz Ulla(G) [ 03-02-2017 to 0I-08-2017(180) da)s of ruzl 01-08-2017
‘ 3 ' pay .

Mr: Anir Mulmmad Ex-. | GPS Awan Abad Y/Hussain 01-07-2016 o 30706-2017(365) days on full 30-06-2017

‘ (.hO\\ . : : pay ) . | - '.
0 N Syed Ghattar St a7 | GPS AT Dad Khel Y/Hussain | 16-10-2016 to 17-10-2017(365) days on full | 17-10-2017

“Note:

not bc pm(l agam.

s TN b8

. (NISAR MUHAMMAD)
DISTRICT EDUCATION OFFICER

/LPR Fixed Pay C-1V/ Flle No.118/C- lV/ Dated;

E) SWABI

12019

- b= Registrar Supreme Court of Pakistan..
2:- Registrar Peshawar High Court Peshawar,
i 3~ Registrar Service Tribunal Peshawar, '
¢ - Secretary E&SE Khyber Pakhtun Khwa’ Peshawar
-1 - Director E&SE Khyber Pakhtun Khwa Peshawar.
: 6:- District Accounts Office Swabi

b Officials Concerned.

Copy of the above is forwarded to the:-

7.~ SDEQ (M) concerned a/w ongmai Service Books _

ATION OFFICER
SWABI

P lhcrr previous orders of retiretnent from Govt: service without pcnsmn benefils is l\ereby with drawn :
~ 2:- 1 the concerned officials have already obtained the amount of G.F. P/LPR/BF/ELF/RBDC etc shou]d



mailto:vabi@yahoo.com

04 Mr Syed Ghatlar Shah Ex- . | GPS Alla Dad Khel Y/Hussain. | 16-10-2016 to 17-10-2017(365) days on full | 17-10-2017

(OLfi ce' ho € & Fax No 0¢ 382802 cnns_swabx@yahod.cdm) ,
QFFl ER. . .

‘ lThe undersngned is pleased 10 allow the following officials (F:xed/conlra»t pay C \ empluyees) to rulre
from lhe Govt: service with pensionary beneﬁts in the light of Finance Department (Regulation Wing) Khyber - ’
" khluukhwu issued Vide Notificalion No.FFD (SOSR i1)4-36/2017 Dated 22-05-2019 and encashment of LPR as
tdmmubiu to them under revised icave rules 198! and who were retired without pension benefits due Lo u.ss

kil mg service in the best .nterest of public service,

m\lu Name & D«.&gnanun - Name of School Period or encashinent LPR/Death Leave | Date of

| . : ,, .. | DestvRu
' 'R?i{{'zgmm Kivan T-Chow | GPS Muhio Banda Dogai 01-07-2015 to 30-06-2016(365) Days on 30-06-2016
r < . full pay ‘Z ‘ '
~ {\,:Ir: Roidad Shah Lx- Chow | GPS Meman Banda Utia(G) 03-02.2017 o0 t-os-zon(: 30) days of ruu 01-08-2017
Mr: Ainir Mulmininad Ex- GPS Awan Abad Y/Hussain 01-07-2016 to 30706—2017(365) days on full | 30-06-2017
I(ﬁllox\ : pay - :

Clm\\ 1 pay
i _

Note: | ' ;
‘ !l - Their previous orders of renrement from Govt: service without pensson benefits is hereby with drawn
- 2:- If the concerned officials have already obtained the amount of G.F.P/LPR/BF/EEF/RBDC etc should
ot be gpmd again. N
‘ (NISAR MUHAMMAD)
’ | DISTRICT EDUCATION OFFICER

| [ _ (MALE) SWABI \
B b 6 ~ ;ffé ‘-
Lndst N /LPR Fixed C-1V/ File No.138/C-1V/ Dated! & 12019

1 Copy of the above is forwarded to the:-
I - Registrar Supreme Court of Pakistan,
.- Registrar Peshawar High Court Peshawar,
3 Reyslrar Service Tribunal Peshawar,
4:- Sex.relary E&SE Khyber Pakhtun Khwa Peshawar.
S Dtreclor E&SE Khyber Pakhtun Khwa Peshawar.

6:- District Accounts Office Swabi - *
7:- SDEQ (M) concerned a/w ongmal Service Books _ '
8- Off' cials Concerned. . i

|
B
I
l

_,_____
H
|
3
I
|
|
|
I
1




v

|
|
|

C
25.07.2019
!
i
i

Amflr Muhammad

Counsel for the appellant and Mr. Ziaullah, Deputy District-Attorney
alongwith Mr. Fazal Ali, ADO for the respondents present. Representativ§
of the department furnished copy of notification dated 18.06.2019 which is
placed on record. Representative of the department stated that the grievance
of the appellant has been re‘dressed through said notification. Learned
counsel for the appellant' seeks adjournment to examine the same.

Adjdumed to 21.10.2019 for further proceeding/a#%n&s before D.B.

(Hussain Shah) - | (M. Amin Khan Kundi)
Member ‘ Member

et
b




Naib Tehsildar on regulau basis vide order “dated
02.05.2000. (Copy of ‘order dated 19. 08 2006 is
Annexure “A” and. order dated o2. 05 2009 is

Annexure “B”).

That vide order dated 02.04.2009, Naib Tehsﬂdars
Haider Hussain and Qalsar Naz were given semorlty
from the date of first promotion on his own pay ‘and
scale as the post was available and they were quahfled
for the post. (Copy o_ﬂ order dated 02.04. ‘3_009 IS

Annexure “C”).

"That on the basis of said order dated 02.04. 2o09 and
seniority; they were promoted as Tehsildar in BPs-16
are placed in seniority list of Tehsildars at Serial No.82.
“and 83. (Copy of seniority list of Tehsildar dated

" 13.08.2010 is Annexure “D”).

That on the principle of judgment of Supfeme Court of
Pakistan reported in 2006 SCMR 1938 and being
followed in case of Haider Hussain and Qaisar Naz,
appellant was given the same benefit vide order dated
01.10.2009 by SMBR. (Copy of 2006 SCMR 1938 is
Annexure “E” and order is Annexure “E/17). |

That a tentative seniority list of Naib Tehsildar was
prepared by respondents on 24.03.2010 wherein
appellant was shown at Serial No.30. (Copy of
© tentative seniority list is Annexure “F”).

That flnal seniority hst of Naib Tehsﬂdar was prepared
on 30.06.2010, wherem appellant 1s shown serlal
No.36. (Copy of final seglorlty list is Annexure f‘G )




OFFICE

ity llilf, service i the best interest of public service.

The undcrengued is pleased to allow the foliowing ofﬁcnals (F sxed/conlrm.t pay C- v cmployccs) to retire
from lhe Govt: service with pensionary benefits in-the light of Fmancc Department (Regulation Wing) Khyber
‘ 'khlunkhwu issued Vide Notification No.FD- (SOSRJI)4-36/"0| 7 Dated 22-05-2019 and encashment of LPR as

ullm'mbk, 1o them under revised leave rules 1981 and who' 'were retired without pension benefits duc 1o iess

N'amc & Designation Name of School

Period or encashment LPR/Death Leave

Date of

C how

!6-!0-2016 to 17-10-2017(365) days on full
pay -

g - - . . Deut/Rid

) M'{ "Ajmaz Kivan Ex-Chow [ GPS Muhib Banda Dogai _01.07-201 $ 10 30-06-2016(365) Days on [ 30062016
| . | full pay -~ .
“Mr: Roidad Shah x- Chow | GP'S Meman Banda Utia(G) 03-02-2017 to 01-08-2017(180) days of full | 01-08-2017
| ' pay ‘ -
E'i)ﬁ. ?\r'ir Amir Mubwnmad Ex- | GPS Awan Abad Y/Hussain 01-07-2016 1o 30-06-2017(365) days on full | 30-06-2017

%‘ (.llow - ‘ pay .. S .

u Nir: Sved Ghatiar Shah Ba- GPS Alla Dad Khel Y/Hussain 17-10-2017

Note: |

|- Their previous orders of retirement from
2:- Il the conce

not be plgld again.

hé
Endst Not/zz\ /t\LPR Fixed

; Copy of the above is forwarded to the:-
i - Registrar Supreme Court of Pakistan, .
Regnstrar Peshawar High Court Peshawar,
Reystrar Service Tribunal Peshawar.
l - SCLI‘C(&!‘)‘ E&SE Khyber Pakhtun Khwa Peshawar. .
5. Dmec(or E&SE Khyber Pakhtun Khwa Peshawar, )
6:e Drslrsct Accounts Office Swabi

7 oDl.‘,O {M) concerned a/w orxgmal Serwce Books _
$:- Offi cm!s Concemcd

|
|
|
.
i
i
!

| - S (NISAR MUHAMMAD)
DISTRICT EDUCATION OFFICER

B M ﬁ.ﬁ)SWABI
C-LV/ File No.L18/C-1V/ Daged! é‘/zo,.w

Govt: service without pensson benefits is hereby with drawn .
rned officials have already obtained the amount of G.F.P/LPR/BF/ECF/RBDC ete should )




|
1
3
|
i
)
|
!
|

126112018 Counsel for the appellant present.

Contends that appellant  was “denied

pensionary benefits and his qualitying service was

was part of his service.

Apparently’ there is a delay .of six days in
filing the appeal in hand, however, an application for

|

i

[

l

| . . .

! miscalculated by non-inclusion of leave period which
i

l

i

j

| . o . .

; condonation of delay has been submitted with the

appeal.

As the matter involved valuable right of the

but subject to all just exceptions.  The appellant is

|

|

| . . . ~ .

f . appellant, instant appeal is admitted for regular hearing
i

|

|

directed to deposit security and process fee within 10
days. Notices be issued to the respondents for
submission of written reply/comments on 16%.01.2019

before S.B.

Chatrmeai

15.1.2019 Appellant in person and Addl. AG élongwith Fazle
Khaliq, ADO for the respondents present.

Respondents No. 1 to 3 have submitted comments
to the appeal and also reply on application for condonation | | ;
of delay. To come up for arguments before D.B on

26.02.2019. The appellant may submit vejoinder within a

fortnight if so advised.
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Form —-A

FORM OF ORDER SHEET

~Court of -«.«a»
Case No. 911/2018
S.No. |-Date of Order Order or other proceedings with signature of judge
Proceedings ‘ ) :
1 2 3
1 18/07/2018 The appeal of Mr. Amir Muhammad presented by Mr. Asad
Zeb Khan Advocate may bé entered in the Institution register and
put up to the Wrothy Chairman for proper order please
19-F -2 /¥ o '\'“‘ REGISTRAR
The case is entrusted to S. Bench for preliminary hearing
tobe put up thereon__ %~ 92— 2o/ &
- Q
|  CHAIRMAN "
(\‘r"‘
03.09/2018 Appél_lant absent. Learned counsel for the
( appelant absent. Adjourned. To come up for
preliminary hearing on 08.10.2018 before S.B
& /
Member
08.10.2018 None is present on behalf of the appellant,i

Adjourned. To come up for preliminary hearing on

)
Cgairman

026.11.2018 before S.B.

o




BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUNAL,
: i :. , " ;Z 5': PESHAWAR

9/ /

/2018

; ;i;. : 1‘..;;11- I[!
o) L
- i ) Ik
Amir Muhammad

Appellant

1

S
o Uk b ;"?f; Versus

R v

Govt. . of Khyber Pakhtun Khwa through Secretary Elementary and

Secondary Educatlon and others

. i . I

Respondents

T INDEX

N b

NO. [ PARTICULARS

ANNEX

Memo of Appeal

Affidavit

Application for condonation of delay

“| Affidavit -

Copy of appointment order and service book

| ‘Copy of impugned order dated: 13-02-2018 C

2C.2¢

Copy of departmental appeal

D 2. z-2%

loo[ |t —gn]

Wakalat nama

2.9

- Through

P ;
I' ‘ : . Il ‘o
Dated:-18/07/2018,
ot . S . |
' I
i, L
e v !
Codt
it !‘( lli K it
’ |.' : l Y
ST
Lo
thg w
b S ) ;
. ! .'1 II'I
, N |
iy ;I L
»" | “.‘! ‘;: '
| G ! i
Wt .
Poade oty o '
! i :
:l . .
L
foo !

Ap‘ﬁ{i afn/t

Advocate High Court

Al-haaj  Plaza, Yousaf Abad,
Dalazak Road, Peshawar

0346-9800565
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BEFORE KHYBER PAKHTUN WA, SERVICE TRIABUNAL,

| o PESHAWAR
i . R ‘.‘ Khyher Pakhtukhwa
; o o S I _; A [N 7// 2018 Hervice Tribunal

.1 Service eal No. ,
| a L Lo PP Piavy No. _.I 1:7 év
AMIR MUHAMMAD S/O Ghulam Nabi, @ ""“—""
R/O Mohallah Awan Abad Zaim, Yar Hussain, Tehsil Lahor, District Swabi.

! Appellant
Versus

I ) o
1. Govt of Khyber Pakhtun Khwa through Secretary Elementary and
' Secondary Education Department, Peshawar.
Dlrector, Elementary and Secondary Education, Peshawar.
3. Dlstrlct Educatlon Officer, Swabi.

~

Respondents

SEIR.V‘ICE APPEAL UNDER SECTION-4 OF THE SERVICE
TRlBUNAL ACT, 1974 AGAINST THE ACT OF THE
RESPONDENT NO. 2 WHO ISSUED IMPUGNED ORDER
DATED 13 02-2018, VIDE WHICH THE APPELLANT WAS
REFUSED OF PENSIONARY BENEFITS AFTER
RET[REMENT ON SUPERNAUATION.

[N

PRAYER IN APPEAL

i; ION ACCEPTANCE OF THIS APPEAL, THE IMPUGNED
. ORDER _DATED: _13-02-2018, MAY__KINDLY BE
DECALRED AS ILLEGAL, UNLAWFUL, WITHOUT THE
| VLEGAALi AUTHORITY _AND RESULTANTLY _THE
L API;ELLIANT MAY GRACIOUSLY BE BENEFITED WITH
O PFNSIONARY BENEFITS AS ADMISSIBLE TO_CIVIL

PRI

SERVANTS UNDER THE LAW.

A
h i_.:'-:-y,

-v._’ngl li
1

Respectfully Sheweth'

t appellant was appointed in the education department

s \ __5'11n the year 1998 as chowkidar at GPS Awan abad Zaim,




Yar Hussam and consequent to the appointment, the appellant took charge
of his dutles

{True COpy bf Appomtment order and service book are attached as
4

Annexure- A & B}

l'

. That the appellant after appointment, was working with great zeal and

——

devouon smce date of arrival according to the rules of service and
accordmg to the wishes of the Superiors and having no complaint against

the present appellant since his appointment.

L
. That the appellant stood retired from his service on attaining age of
superannuation :p.n 30-06-2017.

. That after retirement, the appellant submitted his papers for grant of
pension and other pensionary benefits as admissible under the law to the
civil servants‘toithe respondent No. 3 and the appellant was waiting for the
result of his pens_i.on papers, when all of a sudden, the appeliant received
regret letter 'd'éte;d: 13-02-2018 from respondent No. 3, vide which the
respondent No 3 refused to pay pension and other financial benefits to the
appellant Lo

{True COpy of lmpugned letter dated: 13-02-2018 is attached, mark as
Anpnex-C} -}

1

. That the' illipugneti letter dated: 13-02-2018 was illegal and unlawful and
the appelilant being aggrieved of the same, preferred departmental appeal to
the respondent No. 2 on 09-03-2018 which was received by the office of
respondent No.: 2on 12-03-2018. But till date no response is made to the

departmental appe;tl of the appellant and the appellant is still in wait of the

same. .
! ' 3

{True copy of departmental appeal is attached, mark as Annex-D}

]

. That the appellant; being aggrieved and having no other efficacies remedy
except to file the .instant appeal for the redressal of his grievances before

this Honple Tribunal on the following amongst other grounds.




>r:

T
GROUNDS: = . @

A.

Because the impugned orders of respondent No. 3 dated: 13-02-2018 is

against law, facts, hence liable to be set-aside.

Bcc*uise the respondent No. 3 in utter disregard to the principles of the
f’lll‘l’lCSS merit and transparency passed the present impugned order dated:
13- 02- 2018, hence the impugned order of the respondent is against the law,

illegal; unlawfu‘l-anq void ab initio and liable to be turned down.

Because the appél"llant served the department for almost 19 years and six
months without any stigma on his service and with unblemished record hence

he deserves to be given pensionary benefits.

Because the impdgned order dated: 13-02-2018 is against the West Pakistan

Civil Services Pension Rules, 1963 vide which minimum length of qualifying

service is ten years and after rendering services for more than ten years, civil
E |

servant is entitled for pensionary benefits.

Because the appellant had been made victim of discrimination, demerits,
paruahty and favormsm without any just and reasonable cause thereby
offending the fundamenta! rights of the appellant as provided by the
constitution of 19?3, hence the impugned order detailed above is liable to be
set at 'naug}’lt. '

Because the imptllghed order has been passed by applying wrong law over the

subject, hence no'limitation can run against an illegal order.

Because the appellant is very hardworking and punctual in his duty,
therefore, nokb‘mplaint received by the Respondents against the appellant
and under the doctrlne of “Adl and Ehsan™ he is entitled for pensionary

beneﬁts
. ' I
Because the appellam was condemned unheard, his departmental appeal was

'
L
.

not properly qdludlcated in the manner as provided by the law. Further no
chance of personal hearing was given to the present appellant in order to
redless his gnevances which shows the malafide of the Respondents, hence

needs mterfel ence ofthns Hon’ble Tribunal.




()

I. Becéluse the présgn‘t impugned order is illegal, illogical, against facts, without

jurisdiction and suffering from material irregularity, hence is untenable and

liable to be struck down.

J. Because the Respondents erroneously exercised their powers against judicial

principle, and have passed the impugned order and opened a new pandora box
in clear violation of Service law, hence, the impugned order is liable to be set

aside, and.the appéllant may kindly be awarded pensionary benefits.

K. The appellant crave for leave of the Hon’ble Tribunal to raise additional

grounds at the time of arguments.

ITIS, THEREFORE, MOST RESPECTFULLY PRAYED THAT ON
ACCEPTANCE OF THIS APPEAL THIS HON’BLE TRIBUNAL
MAY VERY GRACIOUSLY BE PLEASED TO:

i  DECLARE THE IMPUGNED ORDER DATED: 13-02-
. 2018 AS ILLEGAL, AND UNLAWFUL.

i. DIRECT THE RESPONDENTS TO AWARD/GRANT
* PENSION AND PENSIONARY BENEFITS TO THE

b APPELLANT AS ADMISSIBLE TO HIM UNDER THE

" LAW.
ii. ANY _ OTHER __ RELIEF, THOUGH __ NOT
SPECIFICALLY ASKED FOR, _ DEEMS

APPROPRIATE, MAY ALSO BE GRANTED.

iy

e K‘.’»ﬁﬁf%t

Ty "5:' Through:
Dated: 18/07/2018 .- S %
8 BRI
S AT ASAD ZEB KHAN

Advocate High Court, Peshawar.
R
K iE. i !
Note: That no such!likte: petition / Appeal on this subject matter has earlier been filed
before this Hon’ble Tribunal!
et

Bt @
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BEFORE KHYBER PAKHTUN KHWA, SERVICE
P TRIABUNAL PESHAWAR

 Servie¢ Appeal No. 2018

|
: v , ' i . |
Amir Muﬁamma'dl L Appellant }

.-~1'; o Versus

Govt. of Khyber Pakhtun Khwa through Secretary Elementary and
Secondary Educatlon and others
i Respondents

X AFFIDAVIT

I, AMIR MUHAMMAD S/O Ghulam Nabi, R/O Mohallah Awan Abad Zaim,
Yar Hussam Tehsﬂ Lahor District Swabi, do hereby solemnly affirm and
declare upon oath that the contents of the appeal are true and correct to the

best of my knowledgef& belief and nothing has been concealed or withheld
from this Honourla}:)lé'Tribunal.

Identifi ¢ lfe’p! r/

ASAD ZEB KHAN ! ' Amir Muhammad
Advocate, ngh Court,' -
Peshawar.
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BEFORE KHYBER PAKHTUN KHWA, SERVICE
- TRIABUNAL, PESHAWAR

co
i

‘Service Appeal No. /2018

Amir, M.lil‘;amma;d‘ . Appellant

Versus

Govt. . of Khyber Pakhtun Khwa through Secretary Elementary and
Secondary Educatlon and others
1. Respondents

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth

oy

. That the accompamed appeal is filed, in which no date of hearing is fixed.
2. That the appellant filed his departmental appeal but no response what-so-
~ever has been made Further the delay has been caused due to ailment of the
*dppellant who was on bed rest for more than 20 days.
3. That thé delay in filing the appeal is not deliberate and intentional but due
to the reason mentioned above.
4, That the: 1mpugned order is illegal, as the same has been passed by applying
wrong law, so no limitation is run against an illegal order.
5. That the law, equlty and fair play demands that the subject appeal may
kmdly be heard at merlts rather on technicalities.

: It is, theretore most respectfully prayed that the delay in filing appeal may
kmdl be condoned and the decision may kindly be made on merits.
K‘; eHant

TR
S b

Through:

Dated: 18/07/2018 - «

! ,‘I :.:: iz‘i . ;:Ij“ :; K?
i cin co
i ) ‘ .'('-;, g ﬂ‘k" N /
; T N LA N
! "".' ):f i ;

=
ASAD ZEB KHAN
Advocate High Court, Peshawar.
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BEFORE KHYBER PAKHTUN KHWA, SERVICE
.. TRIABUNAL, PESHAWAR

+
'

Service Appeal No. 12018

¢
b

Amir Muhammad "’ Appellant

. Versus
., !rl;:
Govt. of Khyber Pakhtun Khwa through Secretary Elementary and
Secondary Education and others
L Respondents

t t

AFFIDAVIT

I, AMIR MUHAMMAD S/O Ghulam Nabi, R/O Mohallah Awan Abad Zaim,
Yar Hussain, Tehsil Lahor, District Swabi, do hereby solemnly affirm and
declare upon oath that the contents of the application are true and correct to
the best of my knowledge & belief and nothing has been concealed or
withheld from this Honourable Tribunal.

Identified B@ Bepdbiot
ASAD ZEB KHAN, 7, '
*

Amir Muhammad

Advocate, High Court, -
Peshawar. :
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) SWABI

- 3 EMIS Cell Local Office. .

(Office phone & Fax No.0938280239, emis_swabi@@yahoo.com)

SANCTION FOR THE GRANT OF ENCHAHMENT OF LPR AND

RETIREMENTON SUPERNAUATION FROM GOVT: SERVICE

Sanction is hereby accorded to the grant of encashment of LPR

to the w.e.f 01-07-2016 to 30-06-2017(365) days on full pay in r/o Mr.Amir Muhammad Ex-

Chowkidar GPS Awan Abad Yar Hussain and retirement on supernauation from Gove: service {

w.e.f(30-06-2017) without pension benefits due to less qualifying service as admissible to him

under the revised leave rules 1981.

N

Note: .
1:-Necessary entry to this effect should be made in his original service book

& leave account, _
2:- This order is final and shall not be revoked at any stage.

(JEHANGIR KHAN)
DISTRICT EDUCATION OFFICER
(MALE) SWABI

Endst No, W1 b~ 3o /LPR File No.09-101/C-1V/ Dated:

Copy of the above is forwarded to the:- ,
R

-1:- District Accounts Officer Swabi. -
:- SDEO(M) Razzar a/w original Service Book.

4:- District Monitoring Officer Swabi.
5:- Official Concerned. :

EV7IC e
e DlSTRICT EDUCATION OFFICER

6?,\“ (MALE) SWABI
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A NTTTR AT

To,

THE HON'BLE DIREC TOR,
Llementary and Sceondary Edueation Departinent,

Khyber Pakhtun Khwa Peshawar,

Subject: . DEPARTMENTAL " APPEAL AGAINST THE

IMPUGNED ORDER DATED: 13-02-2018 VIDE WHICH
THE DEO (MALE) DISTRICT SWABI REFUSED TO

PAY PENSION AND PENSIONARY BENEFITS TO THE
APPELLANT

e
el
X;.z

‘Wortlly Sir, \\\ WO /2/’_ 3,. 3

Most lespectfuliy, tlie applicant subm;ts as under:-

. That the appellant was working as Chowkidar at Govt. Primary

School Awan Abad , Yar Hussain District Swabi and got retired on

30-06-2017 after attaining age of su'perannuation.

- That after retirement, the appellant duly submitted his papérs/

documents for grant of pension and other pensionary benefits, but

surprisingly the Hon’ble D.E.O (Male) District Swabi vide impugned

order’ dated: 13-02-2018 refused ‘to grant pension and pensionary

benefits to the appellant.

. That it is an unalienable right of appellant that he should be awarded

all his due financial benefits accrued to him from the service so

rendered.

That the appellant was a per manent emp!oyee of the department and

under the law, he is entitled for all pensionary benehts

Mt&ed




5. That the apex.court of- country including all superiol. courts of

Pakistan are of the view that regularization in service must be from

4
i
£
b
2.
e

the date of initial appointment and not from any subsequent date.

6. That the impugned ordér of the Hon’ble DEO, Swabi is illegal,
unlawful and void ab initio and against the settled plowsmns of

service laws.

7. That the impugned order is arbitrary, based on nepotism and highly
'dlscnmmatmy and liable to be reversed by awarding/ordering

payment of pension to the appellant.

poor
o0

. That the impugned 01de1 is against the Amcle 4 of consntutlon of
Pakistan. -

9. That the appellant through this departmental appeal most respectfully

submitted that an appropriate order may very graciously be passed in

respect of payment of pension and other pensionary benefits in tavon

of appellant.
The appellant will be highly obliged.

Dated: 09-03-2018
| Appellant

St
Amir 'Muhaml(a(ilf)

. . , .. Ex-Chowkidar
i . ' Govt. Primary School

Awan Abad, Yar Hussain,
&J@%ﬁed

Swabi,
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. f,’( ‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
o PESHAWAR.

Service Appeal No0.911/2018

Amir Muhammad S/0O Ghulam Nabi R/O Mohallah Awan Abad Zaim Yar Hussain,
Tehsil Lahor, District SWabi.........oooviiiiiiiiiiiiiie e Appellant

VERSUS

1. Govt:of Khyber Pakhtunkhwa through Secretary Elementary and Secondary
- Education Department, Peshawar

2. Director Elementary&Secondary Education, Peshawar

3. District Education Officer Swabi

................................................................... Respondents
INDEX
S# | Description of Documents ‘ Annexure Page
1 | Para Wise Comments with affidavit - 01 to 06
Govt:of NWFP Finance Department letter | "A" 0d-09 -
About appointments of specific categorles '
of staff on fixed salaries ‘
| 3 | Endst:letter of Education Deptt: "B" | @09~ (o
| 4 | Endst:letter Directorate of Pry:Education "C" o 1® /)
’ 5 | Govt: of NWFP Finance Deptt:letter "D" a12-(3
| 6 Govt:of Khyber Pakhtunkhwa, Finance "E" Bi4-) (-
Deptt:letter for guidance ' ‘
) 7 | Govt:of Khyber Pakhtunkhwa, Finance "E" 1216 - ,7
| Deptt: Regulation Wing letter about contract
| Employees.

DISTRI OF FICER

District Ec \
" (Mate) Swabi.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. '

Service Appeal No.911/2018

Amir Muhammad S/0O Ghulam Nabi R/O Mohallah Awan Abad Zaim Yar Hussain,
Tehsil Lahor, District Swabi...........coooiiiiiii e Appellant

VERSUS

1. Govt:of Khyber Pakhtunkhwa through Secretary Elementary and Secondary
' Education Department, Peshawar

2. Director Elementary&Secondary Education, Peshawar

District Education Officer Swabi

................................................................... Respondents-

(98]

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS 01 TO 03

Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

1. That the instant Appeal is badly time barred and not maintainable.

2. That the Appellant has no locus standi or cause of action to file the instant Appeal
3. That the Appellant has not come to the Tribunal with clean hands. '
4. That the Appellant concealed the material facts from the Honourable Tribunal.

5. That the Appellant has filed the instant Appeal just to pressurize the respondents.
6. That the Appellant is estopped by his own conduct to file the instant appeal.

7. That the instant Appeal is against the prevailing laws and rules.

8. That as per pension rules, rule No. 1.5, the service rendered by the appellant till .

30.06.2008 is not qualifying for pension. Hence not maintainable.

1. That the appellarit was appointed on07.10.1998 against Chowkidar post at GPS .
Awan Abad Zaim Yar Hussain Swabi. His appointment was purely on contract
fixed pay salary and was subsequently regularized w.e.f.01.07.2008. After that,
he got retired on 30.06.2017 on attaining the age of superannuation. He also filed
Service Appeal No.1248 of 2016 for change in his date of birth, which was
dismissed by the Honourable Service Tribunal on 07.02.2018.

Finance Department letter about appointment, Endorsement letter of Education
Department , Endst: letter of Director of Primary Education Govt:of NWFP &
Finance Department letter are annexed as A,B,C&D.

2. That it is mandatory for a Civil Servant to perform his duty with great zeal &
devotion and according to the wishes of the superiors, otherwise he would have to
be proceeded under E&D Rules, 2011.

3. That as per West Pakistan Pension Rules, 1963, rule 4.4, the minimum length of
qualifying service required for grant of pension and other pensionary benefits is 10
years, while the length of qualifying service in case of the appellant is only 09
years. Hence he is not entitled for grant of pension.

4. That vide Government of KPK Finance Department No.BO-I/F.D/1-22.2016-17
dated Peshawar the 12.07..2017, the regularization of the appellant and status as
a Civil Servant is w.e.f. 01.07.2008 but not from is appointment. This policy still

District Education Officer
{Maie) Swabi. .
NP . T - - ) SR




ii.

ii.

iv.

V1.

stands same and required to be followed in letter and spirit. That service rendered
on contract basis shall not qualify for pension/gratuity.

In the light of the above said letter, the appellant is not entitled for grant of
pensionary benefits. Finance Department letters annexed as E and F.

0, ol . R e
Firentanse LRy

That the impugned order dated 13.02.2018 is legal, lawful and the appellant status
is crystal clear as stated in para 1,2 and 4 above, does not enable him to get
pensionary benefits as per rules, law and policy. Furthermore the departmental
appeal as well as the service appeal both are badly time barred and not
maintainable in the present form and circumstances of the issue.

That the appellant is not an aggrieved person at all, because as per West Pakistan
pension Rules 1963 rule 4.4 the minimum length of qualifying service required for
grant of pension and other pensionary benefits is 10 years, while the length of
qualifying service in the case of the appellant was only 09 years. Furthermore
West Pakistan pension rules 1963 rule 1.5 also excludes the period of service
rendered by the appellant w.e.f. 07.01.1998 to 30.06.2008. In fact, the applicant
was appointed on 07.01.1998 on contract fixed salary basis vide Government of
NWEP Finance Department No.BI/2-1/92-93/FD dated Peshawar, the 04.11.1992
which states, " In future, the Non Education Cadre posts in the Education
Department such as Chowkidars, Naib Qasids, Malis, Water carriers, Sweepers etc;
be filled on contact basis, in order to rid the Provincial exchequer of the extra
burden on account of future pensionery liabilities". Theses posts be filled in on
fixed salary basis. The petitioner was appointed in Education Department and he
had accepted all the terms énd conditions without any agitation before taking over
charge till retirement. The petitioner became civil servant w.e.f. 01.07.2008 vide
Gévernment of NWFP Finance Department No.B.0.I/1-22/2007-08/FD, dated .
29.01.2008, in this regard all the previous policies/instructions shall be treated as
cancelled w.e.f. 01.07.2008. According to West Pakistan Civil Services Pension
rules,1963 rule No. 1.5, these rules shall not apply to:

Government Servants paid from contingencies/borne on work charged

Establishment.,

Government Servants engaged on contact which contains no stipulations for
pension under these rules.,

Any person for whose appointment in conditions of service, special provision is
made by or under any law for the time being enforced.,

Any Government servant or Class of Government Servants who may be excluded
by a competent authority from the application of these rules,

Any Government Servant who holds a post which has been declared by a
competent authority to be non pensionable.

Any person whose whole time is not retained for public service but is merely paid
for work done, such as Government pleaders and law officers not debarred from
private practice.,

District Education Officer
‘. . ) {Male) Swabi._ .y
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P 4 vii.Any person who is not paid from the Provincial Consolidated fund, but is paid
from a fund by Government as trustee, or a local fund or remunerated by fees for
the grant of a tenure of land or of any other source of revenue or of a right to
collect money.

Pension rule 2.1, the service of the Government Servant does not qualify for
pension unless it conforms to the following three conditions.

First- The service must under Government.

Second- The service must not be non-pensionable.

Third- The service must be paid by Government from the Provincial consolidated
fund.

According to Finance Department Regulation Wing No:FD(SOSR-1)12-
7/2014 dated Peshawar the 06th February, 2014, protection of pay of contract employee
on regularization/appointment on regular basis the condition No.5 states" the service
rendered on contact basis shall not qualify for pension/gratuity. That according to rule
4.4, after a qﬁalifying service of not less than 10 years, full superannuation, full pension

may be granted.

As discussed above, the service of appellant w.e.f. 07.01.1998 to -
30.06.2008 is not qualifying service for pension. His qualifying service for pension is
only 09 years, which is much less than 10 years, hence, the petitioner is not entitled for
the grant of pénsionery benefits as per pension rule 1.5,2.1& 4.4,
The appellant has no cause of action to file the instant appeal and the appeal in

hand may be dismissed inter alia amongst the following ground.

(Grounds.

A.  Incorrect, hence denied, the impugned order of respondent No.3 dated 13.02.2018
is in accordance with law, facts, rules and policy, hence may be maintained.

B.  Incorrect, hence denied, the impugned order of respondent No.3 dated 13.02.2018
is in accordance with the principles of the fairness, merit and transparency. It is
also legal in accordance with law, rules, facts and policy, hence may be
maintained. :

C. Incorrect, hence denied, the length of qualifying service for pension in the case of
the appellant is only 09 years, which is much less than, the minimum length of
qualifying service required for grant of pension. As per West Pakistan Pension
Rules, 1963, rule 1.5, the period of service rendered by such cadre between the
period from 01.07.1992 to 30.06.2008 is excluded for counting qualifying service
for pension. It has been also discussed in length in para 6 of the facts. Hence he is
not deserved to be given pensionary benefits.

D.  Incorrect, hence, denied the impugned order dated 13.02.2018 is in accordance
with West Pakistan Civil Service Pension Rules, 1963. According to rule 1.5 and
rule 2.1, his length of qualifying service for pension is only 09 years. "law does
not recognized any contract employee as Civil Servant. The same is reported in
2013 PLC(CS)1463. "Pension has to be determined on the ba31s of qualifying

Distritt Education Oicer
(Ma!e) Swabi, '
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service and not on the basis of total length of serv1ce" The same is reported in
NLR 1991 CLJ 706.

E. Incorrect, hence denied. Appellant has not been discriminated, the merit has been
followed in letter and spirit and the appellant has been dealt in accordance with
law, facts rules and policy, fundamental rights of the appellant as provided by the
constitution Islamic Republic of Pakistan 1973 have not been violated. Hence the
impugned order may be maintained.

~F. Incorrect, hence denied, the impugned order has been passed by applying correct

and relevant law over the subject, The impugned order has been passed in
accordance with West Pakistan Civil servant pension Rules, 1963, rule 1.5,2.1 and
4.4, hence limitation runs in the instant case.

G.  Incorrect, hence denied, it is mandatory for a Civil Servant to perform his duties
with entire satisfaction of his superiors, hard working and punctuality in duty is
mandatory for every Civil Servant, otherwise he would have to be proceeded
under E&D Rules, 2011. He is not entitled for grant of pension due to his less
length of qualifying service for pension, as per rule 4.4 of West Pakistan Civil
Servant pension rules 1963.

H.  Incorrect, hence denied, the appellant has been dealt in accordance with law, rules
and policy. There is nothing exist in statute that in pension case the appellant may
be heard in pension. It is admitted that the length of qualifying service for pension
of the appellant is much less than the minimum length of service required for grant
of pension under pension rule 4.4,

1. Incorrect, hence denied, the impugned order is legal, logical, according to facts,
with jurisdiction and in accordance with law, rules, and policy. Hence tenable in
the eye of law.

J. “Incorrect, hence denied, there are various contradictory judgments on the same
stance/plea. The matter is subjudice in the August Supreme Court of Pakistan
pension rules, 1.5,2.1 and 4.4 do not give him right of pensionary benefits.
Respondents have exercised their powers in accordance with law, rule and policy.
The appellant qualifying service for pension is much less than 10 years, hence he
is not entitled for grant of pensionary benefits. The appellant has been dealt in
accordance with pension rules, 1.5.2.1 and 4.4 and service law has not been
violated in any shape. Hence the impugned order may be maintained. -

K. That the respondents seek permission to raise/argue other points/grounds on the |
day of hearing the case.

In view of the above submissions, facts and grounds it is earnestly requested that
the instant appeal may very graciously be dismissed with cost.

Director Elepnentafy Mdary Education
Khyber Pakhtunkhwa, Peshawar {\™

Sexret SE Department
Govt:of Khyber Pakhtunkhwa, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. '

Service Appeal No0.911/2018

Amir Muhammad S/0O Ghulam Nabi R/O Mohallah Awan Abad Zaim Yar Hussain, »
Tehsil Lahor, District Swabi..........cc.oooviiiiiiiii e, Appellant

VERSUS

1. Govt:of Khyber Pakhtunkhwa through Secretary Elementary and Secondary
Education Department, Peshawar

2. Director Elementary&Secondary Education, Peshawar

3.  District Education Officer Swabi
................................................................... Respondents

AFFIDAVIT
We do hereby solemnly affirm and declare on oath -

“that the contents of the comments are true and correct to the best of our

knowledge and belief, nothing has been concealed from this Honourable
Tribunal.

ia¢trict Education Office?
oY (Male) Swabi.




J“T BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: ’ PESHAWAR.
Service Appeal No0.911/2018

Amir Muhammad 8/0O Ghulam Nabi R/O Mohallah Awan Abad Zaim Yar Hussain,
Tehsil Lahor, District SWabi............cooooviviiiiiiii e, .Appellant

VERSUS

1. -Govtiof Khyber Pakhtunkhwa through Secretary Elementary and Secondary
. Education Department, Peshawar

2. Director Elementary&Secondary Education, Peshawar

District Education Officer Swabi

................................................................... Respondents

(98]

Reply of application for condonation of delay -

Respectfully Sheweth,

1. That the accompanied para-wise comments is filed in which next date of hearing is
15.01.2019.

2. That the departmental appeal as well as service appeal both are time barred, the appellant
was not interested, because he filed both the appeals badly time barred. Hence not
maintainable.

i3 That the delay in filing the appeal is deliberate and intentional. He makes lame excuses.

4. That the impugned order is legal and in accordance with law, rules, policy and rulesl.5,
2.1 and 4.4 of West Pakistan Civil Servants pension rules 1963 discussed in length in the
para-wise comments. The hurdles of limitation could not be crossed under the guise of .
any hardships or imagined inherent discretionary jurisdiction of the court. Ignorance,
negligence, mistake or hardship did not save limitation nor does poverty of the parties.
Same is reported in 2016 PLD SC 872. Hence limitation runs and the appeals are badly
time barred. ;

- 5. That, the appeal barred by time, is not maintainable in the eye of law.

In view of the above submissions/facts it is earnestly requested that the application for
condonation of delay may very graciously be rejected.

Director Elenfentary & Sécondary Education
Khyber Pakhtunkhwa, Peshawar (|7
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¢ . L GOVT  OF  NWFP .
& : ' ' - FINANCE DEPARTMIENT
: No. 8/2-1-/92/FD
; 1 Dated Peshawar the 4-11-1992 :
. To
. _ . 1. The Secretariat to Government of NWFP
B ' Education Department.
# . : .
2. The Secretary to Government-of NWFP
. ) Health & SW Department. : '
3. The %gf'sztar\/ 1o Government of NWFP,
Public Health Engineering Department.
? A 4. The Secretary to Government of NWFF,
> o CE&W Department.. .
" Subject  APPOINTMENTS COF SPECIFIC CATEGORIES Lo
w | OF STAFF GM FIXED SALARIE '
. ! i
Sir . : _
i am directed o siate that the Provincial Cabinet in its meeting held”
an 21-05-1692 had inter-aliz decided that:-
‘v future the non-education cadre. posts in the education
: dse;sar"tment such as Chowkidars, Naib Qasids, Malies, Water Carriers, Si)"veepa"rs ete;
ne filled on contract basis, in order to rid the Provincial excheguer of the extra burden '
. " an account of future pensionary liabilities”. : - '
. 2. . On raconsideration the Government has now decided that the cabinet .
. decision referred to above may be applied to simitar jolis in some other departments -
as well. Ackordingly the foliowing rategories of jobs in Primary Schools, BHUs, RHCs,
“\Water Supply Schemnes and C&W. Departivient will hence-forth be filled in on fixed R
safary basis:- . |
1. Chowiidar o |
2. Mali i ‘ ?,
*3. Beheshti
4. Coolie in Road Gang
. 5. Valve Man
. ‘ " The above instructicns would apply to fresh requirements for such jobs
- whose number would be sanctioned by the Finance Department. Budgeltary provision
will be made available / reflected under the commodities and services {596000- _'
; ~Payment to the other for services randered) in the respecti\}e de'partment budgeton
: the hasis of sanctioned jobs and will be spent only for the payment of salaries to these -
categories of employees. a




Better Copy

4o i The monthiv wiges fixed for the above categories of empidyeés will
‘be Rs.1200/- per manth.

» . - 5. | The Depariments / Appointing authorities are also requested to observe
; the following:- .
- Maintain compiete record of such appointments.
Restrict the apnointment of emplayees for seasonal,
Maintenance work to the period when their services are
actually required. ‘

. “
: R .
s
[
e et

U o : - Yours obediently,

- {Abdus Samad Khan}
Qo Deputy Secretary (B&C) -
£ Date even . '
- Copy forwarded for information and necessary action to:-
1. “Accountant General, NWFP, Pashawar. ’
2. All District Accounts Officers in the Province.
. 3.

Endst: No.

(Abdus Samad Khan)
Deputy Secretary (B&C)
Endst: No. & Date even :
Copy forwarded to :-
1. Ali Additional Secretaries.
- 2. Ali Deputy Secretaries.
3. Ail Section Officers/
Budget Officers

Finance Department

—— N St

] - o
(ROOHULLAH KHAN)
BUDGET OFFICER-1

ol

. .. {(Male) Swabi. .
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T : : . GOVERNMENT OF NW.F.P. |
o ' A o : L L EDUCATIOM DERFARTMENT
ST : I o "o Mo.SOG/EDU/6-147/K.C/92 . -
’ i : I . Dated Pesh: the 22-11-1992
To
1. The Directd™#PEducation (Colleges), NWFP. Ll S
2. The Director of Education {Secondary} NWFP. I
3. The Director of Education (Primary) NWFP. I : ,
. 4. The Director.of Education (FATA) NWFP. | o T e .
.. ) 5. The Director of Education (Technical) NWFP. e, Y
- ‘ 6 The Director Bureau of Curriculum Dev: & Ll TR T
| : iy . Education Extension Services, NVWFP, Atibottabad. ' Cees T
| T 7. All the Project Directors of Educationin NWFP. :
RN ' Suhject: RECRUITMENTS OF THE POST OF NON-EDUCATION CADRE
o 4N THE EDUCATION DEPARTMENT
. ) ) . , .o lam directedAto refer to this Department letter of even number dated 30% June |
| e _ 1992 on the subject cited above and. to enclose herewith a copy of Government of NWFP, Finance
b ‘ . . Department letter No.B1/2-1/92-93 FD dated 4-11-1992 containing the revised policy of the
= provincial Government to the effect that the following categories of jobs in Primary Schogls, BHUs,®
:r o o RHCs, Water Supply Schemes and C&W Department will henceforth be filled in on fixed salary basis. L
1. Chowkidar . o , |
. 2. Mali ' ' - |
|
| 3. Baheshti -
| . 4. Coolie in Road Gang
| 5. Valve Man
2. Budget alidcatioh will be made available / reflected under the cornmodities and © o
! - - Services (596000-Payment to the other for the services rendered) in the respective Depariment’s ,
| ) " - . R B . ' ) .
j : : budget, on the basis of sancticned jobs and wili be spent oniy for payment of salaries to these
* categories of employees. o ' '
| I C The. monthly wages fixes for the above categories of employees wilt be
Rs:1200/- pér month. -
4. The Depértments / Appointing authorities are reguired to maintain respective
record of these employees. '
5. In view of the above, the Government of NWFP, Education De;ﬁartment has '
- directed ta [ift the temporary ban on appointment imposed under the department letter of even
number dated 30™ june, 1992 '
. X T
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Page-2

6. A The Director Primary Education rnay piease subrmt demand for budg,t,t '
- all ocataon under Commodities and Services (556000~ Payment to the other’ for Sew:ces
~ rendered), to meet the over- -all expendlture for taking up with Finance Department on
. urgant basis.

' o : o (Nasruliah Jan)
Add!: Secretary Education-!

Endst: No. SOG/EDU/6-147/KC/92 Dated 22- 11 1992

Copy of the above is -'orwarded fer information to:-

’ 1. PS tu JLCFF‘ta:“\I 10 Govi: uf NWEP, Finance Depariment.
7. Addl: Secretary-il, Education Department Govt: of NWFP.
3. PSto Secretary : Education, NWFP.

(Nasruilah Jan)
Addl: Secretary Education-l
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* ‘Phone No:§12072 .~ | ’ DIRECTORATE OF PRIMARY EDUCATION \
: . N.W.F.P (HAYATARAD) PESHWAR.
! NG, t—1/Directorate/PA/M&A/Appomtment of Persons o posts |
' on Contact basis .
Dated Peshawar the 7. 2. 1997

et "‘"ﬁ’.ﬂ'{i’“wm“ < *vmmmwmga;’t:mmmm
b . + h . B -
. y .

To. ‘
1-35. All the District Edumtlon Officer (M&F), anary
36-92.Al Sub—D:vnsxonal Education Officers (M&F) in N.W.F.P.
Subject:-. - APPOINTMENT OF PERSONS TC POSTS ON CONTRACT BASIS.
. : . ?

Memo:- : :
' I am directed to enclose a photo state uopy of Service and General

Admlmstiatton Department Government of NWFP, No:SORI (Q&GAD) 4—7/86 dated 9th; Apui
1988 regardmg appomtmem of persons to posts on contact basis and a copy of Govemment of
' NWFP th_canon Dep'utmen'{ Memo:No:50 (G)Y/Edu:/6-147/KC/92 dated 22.11.1992 regarding

'evruxtment to the post of N’n-iducauon cadre in the Education Department and direct you to

make appomtment.. of chowkidars sanctioned for primary schools W.E.F. 1.7.1992 in the 11 ght of
the mstruutnon contained in the above referred memorandum

Encl:- As above.

 ADDITIONAL DIRECTOR -1
PRIMARY EDUCATIN NWEP

y R . EndstNo:. & date as above. ,
' A S Copy forwarded to the:-
1. Secretary to Governinent of NWFP, Education ,)epa'tment

<2 . P.A to Director Education (“mmary) NWFP, Local Office -

. ADDITIONAL DIRECTOR -1
PRIMARY EDUCATIN NWFP
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hndst No. 175 82/ CLASS IV APPOINT MENT FILE/DATED, 9/7/08

(1
e

3

Copy of' the above is- forwcuded for information & necessary actici to the -
Deputy District Officer (M/F Swabi/Lahor& Topi.
Prin¢ipals/Headmasters, GHSS. GG}-‘bS/GHS/GGHS {Dlstl ict Swabi).
District Accounts Officer Swabi.. :
District Officer (M&F) Local Office.
ADEO(Establishment)) M&F Lecal Office.
Supdt(M&F) Local Office. . '
Dealing Asstt: Concerned.

(Male) Swabi.

EXECUTIVE DISTRICT OFFICER .
(LLE VIENTARY & SECONDARY EDUCATION SWABi
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300 UL oyERNMENT OF KHYBER PAKHTUNKHWA |
Elementary & Secondary Education Department
/6}/1/ £ , Block A" Opposite MPA's Ho.stel, Civil Secretariat Peshawar.

No: SO(Lit—!)/E&SE/l-l/ZOlZ
: Dated Peshawar the 30-08-2017
The Director

Elementary & Secondary Education

Khyber Pakhtunkhwa, Peshawar.

" Subject:-  1-EXECUTION PROCEEDINGS IN COURT OF CIVIL JUDGE No: lIY IN CIVIL SUIT MST:
FARHAD BIBI VS GOVT: OF KPK. :

- - .

" 2- VARIOUS PETITIONSPENDING IN PESHAWAR HIGH COURT BANNU -
REGARDING ENTITLEMENT OF PENSIONARYU BENEFIT TO FIXED PAY/
CONTRAT POLICY CLASS-IV. < '

| am directed to refer to the subject noted above & to enclose herewith a
copy of Finance Department letter No: EO—I,"FD/1—22/2016-17 dated 12/:1/201A7 which is seif’
explanatéry for further neceésary action. | | .

. sd/-
{'l‘::nr Rauf Khaitak)

Section-Officer (L'it':.l)-.. » L
~ Endst: No: & date even as above. _ R

" DIRECTORATE E&SE DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

| gg"f‘b?"’} o o
: E.r'\dst: No_:Q 5 Lit: 11(G) Civil Suit Lakki Dated Peshawar the gm /09/2017. -

_ 1 Copy of the above is forwarded to All the District-Education Officers(M/Female)in Khyber. .
" pakhtunkhwa, for favour of perusal & strict compliance, please. . R -
Sectior, Officer (Lit: 1) E&SE Department, Khyber pakhtunkhwa, Peshawar -
“Section Jfficer (Lit: 1) E&SE Department, Khyber Pakhtunkhwa, Peshawar

Deputy Director (Lit: ) jocal Directorate,.

PA to Director, local Directorate. ‘
- A

Assii: Divector (uits i}
E&SE Department Khyber
Pakhtunkhwa, Peshawar. -

o W

ducation Officer
. (Male) Swabi. .
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GOVERNMENT OF KHYBER PAKHTUNKHWA -
FINANCE DEPARTMENT :

No. BO-1/FD/1-22/2016-17
Dated Peshawar the 12/07/2017

The Accountant General,
Khyber Pakhtunkhwa, Peshawar.

Subject:- 1) EXECUTION PROCEERINGS IN HONORABLE COURT OF CIVIL
- JUDGE NG.IIIN_CIVIL SUITE MST: FARHAD_ BIBI V/S GOVT: OF
KPK AND OTHERS.

VARIOUS PETITIONS PENDING IN HONORABLE PESHAWAR HIGH
COURT _ BANNU __ BENCH  REGARDING _ ENTITLEMENT _OF
PENSIONARY BENEFIT TO FIXED PAY/CONTRACT POLICY CLASS-IV

)
N

[ am directed ((R@fer to your ietter No.H-24(110)/Lakki Marwat/2016-

.i,f 201-2 dated 19-04-2017 on the subiect noted above and to state that Fixed Pay
’m y was introduced in 1592 & 1999 whereunder the class-1V employees of specified

ch sartment including Educaticn, were reguired to be appointed on fixed pay. Later on,
"!.e provincial Government dmdpd to discontinue the Policy vide this Departmmts

. luiv ar.No. BO-1/1-22/2007-08/FD dated 29-01-2008, which, inter alia, provides that "All

pc, Class-IV Fixad Pay e.npluygeq have been reqularized in BPS-1 giving them the
status of Civil Servant, with effect from 1st July, 2008 (but not from the date of their
n-)pon*nmn*s\Th‘s policy stili stands same and required to be followed in ietter and
4vJ|r|L

5 far as appointment of iegal advisor for the office of Treasury/Acgount

of fices is wncemc# it is clarified that in each District, the Government pleaders are

avaliable  for  providing legal assistance to Departments. Besides, Attorney
General/Advocate General and other Law Officers who are also pleading Government
rases in the Peshawar High Caurt, Peshawar and Supreme Court of Pakistan. Therefore,

creating an additional tiability on public exchequer is in no way justified.

S At is, therefore, advised that all Department's/offices concerned may

our ,.,gz su@h cases regularly in compliance with faid down Law, rules and policy/

Hstr g:ctlono o 7\ ~— .
o pd l Ly e “7 / Yours faithﬁjlly
1‘ /,-’_w [A_/V -/, [[ : L !
T V-—’; ~ . (\] '{II / Z/ -~ / . : "'.',) /n
o / / oV // / i /) ﬁ\;[,;. M ,-// A
. b A f‘{/ ‘1 ‘. ,P '.:7//:': / / ' V!/\/ ¥ / P | @ \ |
i = 1 N
i \')7\ 2N 5 /f - (SAEED AHMAD KHAN) 7~
o Wt a o \N .+ BUDGET OFFICER-1 - \ ¢V ¢
fndst: No. & date even. . N //// ) Ll,/v‘ ! R\ W .
Copy forwarded to the: | {/9!( ) T SENVEAN
L. All Administrative Secretaries comerqu in Khybﬂr Pakhtunkhwa for mformatlon »

and necessary jcluon
2. P.Sto Finance Secretary,

(Male) Swabi.




i.}%f?- RHMMENT OF KHYBER PARMTUNKNWEA
FIMANCE DEPARTMENY
{(REGULATION WING)

NO. FD {(SOSR-1) 12-7/2014
Qa*@d Peshawsr the 6" February, 2014

Tor
3 Al Adrinisiratze Secretaries 10 Govk of Khyber Pakhiunkihwa
2 The Semor Mambaer, Board of Reverue, Khiyber Fakhiunkhaa.
5 T hea “ec'eu'.: in Governo:, Khyber Pakhiunkhas *
. 2, The Principa: Secretary o Chigt Minister, Khybgr Pakhtunkinwes
) & : Tné Sec:atdw Provincial Assembiy, Khyber Paichiunkhwa
b 3 “Tha Sucretti‘y Tingnes FATA FATA Secreiadat, Pashanrar
7. CAR Meads of Atached Depatiments in Khyber nghmn.m W
g All Divisiana! Commissioners ia Khyber Pakhtunkhwa,
) Al Political Agents / District & Sessions Judges in Khyber Pakhuokhas
113 Tha RegistramPashawar High Coyrt, Peshawar
i The CheirmasgPublic Service Commission, Khybar Pakhtinkirya
13 The Chairman, Sewvices Tribunal, Khyber Pakhiunkhwa,
13 Thie Agcounisnt Genara, Khyber Pakhiuakhwa, Peshawar.
Sutjact PROTECTION OF PAY OF CONTRACT EMPLOYEEDS ON

QFC}U»AR!ZAT?’TN APPO!NTMENT ON REGULAR BASIS

In pursuzznce t’* the Firance Division's Office Memorandw*~

R TISIR-IFZ012 dated 31Y May, 2013, the competent authonty is pleased to

aticw the pay pretecion te non- Gazetted contract employees on  their

regularization / appaintment on regular basis with immediate effect svb}ec! i the
teltewing conditions:- -

ot

That the contract appointment has been made on standand
terms and conditions, circulated by  this  Provincal
- Govearnment as amended from tima to ime.

i) Tha! tha contract employes has applied 'Ihrﬂugh propar
channel and has been properly ralieved by the appointing
authority. This condition shail not apply tn case of
regularization on the same post.

i That reguiarization / regutar appaintment has been made
with the approvat of competent autherity.

vy That there is no break / mterrupncm hatweaen contract s20vice
and regular service

v} That the service renderad on contract basls shatl not abanﬁ;
for pension / gratity.

Vi) That in case of reguiar appointment in lower grade, pav shall
not be provectad.

Yours faithiully,

J (RAZAULLAH KHAN)
MN FF;CE&ddI Secretary (Requfatxcm

Swant
r onlme data. Learn More>
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Dated 6™ Feb, 2014

_ Qapy for infnrmation & r!scensary actson to the:-

The {)zrector Treasuftes & Accounis, Khyber Pakhtunkhwa. -

All the District Compirotier of Accounis in.Knyber Pakhtunkhwa.
The.Girector, Local Fund Audit, Khyber Pakhtunkhwa, Peshaw.-,r _
The Director, FMIU, Finance Jepa'tment

The Traasury Office™ Peshawar, o
" The Sscretary, Ecaﬁ? of Revenue, Khyber Pakhtunkhwa.

ne

Ail the District & Agenc; Accounts Officers in Khyber- Pakhfunkhwal rATA

Endst: No & Date Even

- Copy for. hformatnon is fomarded to;-

9
2
3

[MASOOD KHAN)

‘Deputy Secretary {Reg-it)

All the Secnon Officers / Budget Officers in Fmame Depariment, Khyber

Pakhtunkhwa, Peshawar.

The Private Sacretary to Senior Minister for Finance, Khybar Pakhtunkhwa.
The Private Secretary to Secretary / P As to Special Secretary / Additional -
Secretaries / Deputy Secretaries in Finance Deptt:

(Wazt

miCT T B \"l/ﬂ N S FICER

H““

i

et

//

hammad Afgar)
ction Officer (SRA)
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I BEFORE KHYBER PAKHTUN KHWA SFRVICE TRIABUN AL,
\\ | A PESHAWAR

Service Appeal No.911/2018

}] Amir Muhammad - . _ ' _Appellant
. I,

Versus

Govt. of Khyber Pakhtun Khwa through Secretary Elementary and

Secondary Educatlon and others

Respondents
INDEX |
g | |
S.No Description of documents Annex :Pages
1 Rejomder : 7. 7
2 | Affidavit .- P,

Thrbugh
Dated: 13-02-2019

ES

Advocate ngh Court,
Peshawar.

s
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BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUNAL,
PESHAWAR .

Service Appeal N0.911/2018

Amir Muhammad Appellant
Versus

Govt. of Khyber Pakhtun Khwa through Secretary Elementary and
Secondary Education and others

Respondents

RE-JOINDER ON BEHALF OF APPELLANT

Respectfully Sheweth:

The appellant most humbly submits as under:-

PRILIMINARY OBJECTIONS:-

1. That the appellant has got a locus standi and has a genuine case in his
hand. The appeal of the appellant is well within time, however, the
appellant also move an application for condonation of delay and this
august tribunal has got the power and ample jurisdiction to entertain the
matter and to advance relief to the appellant. Further the Hon’ble
Tribunal has also the power to condone delay, if any, if the appeal is
found time-barred. Whatever, the case may be, the department was bound
under the law that while following the judgments of augl?Jst Peshawar
High Court, Peshawar passed in similar nature cases in Writ Petitions No.
627-A/2018 dated: 18-12-2018, Writ Petition No. 19-A/20i4, W.P No.
3394-P/2016, W.P No. 551-A/2017 & 1035-A/2017, they should have
extended the same relief to the appellant, but they have refused to do so,

hence the appellant being similarly placed employee has the right to be

Mo it L el M L L pa



-

treated at par with the employees/petitioners of aforementioned writ
petitions. All the preliminary objections taken by the respondents in their

written reply are expressly denied.

Reply to facts:

I. Para No. 1 of the written reply needs no further explanation.

2. Para No. 2 of the written reply also needs no further details.
3. Para No. 3 to 6 of the written reply are interlinked, henée jointly replied.
All the assertions made in the written reply are vehemently denied. As
! per Rule 2.3 of the Wést Pakistan Pension Rules, 1968, pension shall be
! paid to the employee from his initial date of appointment and not from
the date of regularization. It is well settled law that whenever, contract
employment is absorbed into regular one and there is no service break
then employment on contract basis shall be counted towards calculating
pensionary benefits. In this regard reliance is placed on 2010 PIC (CS)
354 and judgments of august Peshawar High Court, Peshawar passed in
similar nature cases in Writ Petitions No. 627-A/2018 dated: 18-12-2018,
Writ Petition No. 19-A/2014, W.P No. 3394-P/2016, W.P No. 551-
A/2017 & 1035-A/2017, wherein the Hon’ble Courts were pleased to
add/ count the contract period of employment towards counting the
pensionary benefits. As the appellant is similarly placed employee like
petitioners in W. P No. 627-A/2018 (i.e. employees of education
department) so the benefit of the above referred verdicts should also be
extended towards the appellant. The appellant has more than 19 years
service on his credit and accordingly is entitled for the grant of
pensionary benefits. Moreover, the Rule 1.5 of the West Pakistan Pension
Rules quoted in the written reply is not applicable to the case of
appellant, as it is related to the employees on contract basis but the
appellant stood regularized through notification of 2008. The Department
Appeal of the appellant is well within time an)d the service appeal is also

within the said parameters. Further according to the judgment of the

Supreme Court of Pakistan, in case of no response of the department in

‘.
S e
TR s ¥



o

@

- deciding departmental appeal, the appellant has two remedies, one to file
service appeal after expiry of 90 days and second is to wait for decision
of departmental appeal and then to file service appeal, so in light of the
judgment of the Supreme Court of Pakistan, the service appeal of the

appellant is well within time.

Reply to Grounds of written reply filed by respondents:

A-K Reply filed in response to the grounds of the appeal are vague and
baseless. The respondents have failed to give any plausible reason in
their written reply. As stated earlier, the Superior Courts had already
decided the anomaly in respect of counting of contract
service/employment for calculating the pensionary benefits and as per
Hamid Akhtar Niazi case reported in 1996 and according to judgment
reported in 2009 SCMR 1, the appellant should be extended the
similar treatment as has been extended / given to petitioners in Writ
Petitions No. 627-A/2018 dated: 18-12-2018, Writ Petition No. 19-
A/2014, W.P No. 3394-P/2016, W.P No. 551-A/2017 & 1035-
A/2017.

In view of the above, and in addition to the main appeal, it is humbly
prayed that this Hon’ble Tribunal may graciously be pleased to pass an

appropriate order in accordance with the prayers made in the main appeal.

e, ot

i,
R APPELLANT
_ Through
Dated: 13-02-2019
] SA EB KHAN,
' ~High Court,
) Peshawar
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' BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUNAL,
PESHAWAR

Service Appeal No.911/2018

Amir Muhammad Appellant
Versus

Govt. of Khyber Pakhtun Khwa through Secretary Elementary and
Secondary Education and others

Respondents

AFFIDAVIT

I, AMIR MUHAMMAD S/O Ghulam Nabi, R/O Mohallah Awan Abad Zaim,
Yar Hussain, Tehsil Lahor, District Swabi, do hereby solemnly affirm and
declare upon oath that the contents of the titled rejoinder are true and correct
to the best of my knowledge & belief and nothing has been concealed or

with held there from. < ? I
oy L1
(67 °1
Identified By: Deponent j
Aga an, (. |
Adv i ourt, Peshawar.

|
s
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SPANHTUNKHWA SERVICE TRIBUNAL.
- PESHAWAR.

AN
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A ptut

{Appellant;

Senior District Accounts Officer Nowshera,

[:Neeutive District Education Officer Nowshera.
Sub-Divisional Education Officer (Female) District Nowshera.
‘1. District Education Offi

1cer (Female) Primary District Nowshera,
3. Director of Education

Finance, Civi] Secretariat, Pes}

hawar,
ccountant Genera] Officer, Govt. of KP

K, Peshawar.

( Respondcnts)

5 EREBY THE DEPARTMENTAL '
SENTATION o EREBY _THE DEPARTMENTAL
REPRESENTATION OF THE

ED AND i oL APPELLANT HAS NOT BEEN
‘ I.J..1.ii.g;_IDiiD,_.A_I.\@._lﬂli_»_..S..ILILU.L. ATED PERIOD HAS BEEN
PASSED. .

M. [ftikhar Ali, Advocate.

.. For appeltant.
Mr. Kabirullah Khattak, Additional Advocate General For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI MEMBER (J UDICIAL)
MR MUHAMMAD HAMID MUGHAT,

MEMBER (JUDICIAL)

JUDGMENT -

e A Al Y

(
M.lﬂ‘lAMMADAMlN.Iﬁ_P_IAL\LKUNDI MEMBER: -

Our  this single
Judgment shal

also dispose of service appeal titled Wakee] Khan—\’ersus—Go:\"cmmem
of Khvber Pakhtunkhwa through Secretary Elementary & Secondary

Education Khyber
Pakhtunkhwa Peshaway

and others bearing No. 121372013 and service appeél titled

through  Serpe o777

and others bearing

Amir Aman~Vcrsus--Government of Khyber Pakhtunkhwa
Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
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Class-1v Chowkidar On pay -of Rg. 1200/-
Education Departmen;

ber month op (fixed) op 12.10.199:
It was further contended that |ater

appellant wag regularized op 30.07.2008. It wag further copge
WVas retired fron, Service gp 04.10.2013

the appe] lant op

on the Service of

nded that the appel],
efits of pension

but ben €t was not ex(end
the ground that length of the service of the
y Vi

cd
appellant wag less the
& Service. It wag further contended that the appellant fi

appee

€ was not responded. |

West-Pakistan Civi] Services
government serygpy begin to qualify for pension
when he takes over charge of the post to whicﬁ he is g
. contended that according 1o

ISt appointed, I was furthey

Rule 2.3 of the West Pakj
Rules, 1963 temporary apnd oi’ﬁciatiug servic
more than fiye

gratuity and temporary

assented by the Governor of il

1¢ Province op 12t
amended ang all ¢}

3 Tuly 2005 And
July2005 whereby Section 19 4. {
1€ employees of the Provincjgj Governmen, selected for appointme
in the prescribed Manner 19 the POSt on or afte
“deeme

d to be appointed op regu

lar basig. Ho
Pensionary benefits, | Was  further

Pakhtunkhwa Civil

wever,

Contended that section- 19

of the _KHT'I‘"{"E'{‘ N
1973 was  further amended h

iod L.'.j

Servams Act,

AY

the i,




" Pakhtunkhwa Civil Servants (Amendment)(;Dct, 2013 and the person selected for

apbointmem on contract basis were declared to bg: deemed as regular employ and
Iy subscquently were held entitled for pensionary benefits. Therefore, it was contended
(hat the service of the appellant will be considered from the date of appointment 1.e
1710.1995 and the same will be counted for pension and gratuity etc. The learned
counsel for the appellant also relied unreported judgments of the Worthy Peshawar
|ligh Court in Writ Petition No. 1188 of 2014 decided on 09.09.2014 titled Baghi Shah-
Versus-The State ete, Writ Petition No. 1590 of 2014 decided on 11.09.2014 titled Mst.
Wajihat W/o Nisar Muhammad-Versus-Senior District Accounts Officer & others, Writ
Petition No. 1659-P/2014 decided on 27.11.2014 titled Yaqoob Khan S/o Abdul
Manan-Versus-Government of Khyber Pakhtur_lkhwa etc and Writ Petition No. 3“:394-
/2016 decided on 22.06.2017 titled Amir 7eb-Versus-The District Account Officer,

District Nowshera etc. It was further contended that in the present service appeal the

departmental appeal was filed after some delay but since the service appeal pertains to

the matter of pay, pension and other emolument therefore, the limitation does not fore

-

~,

—

; N ciosed the tight of the appellant accrued to him in such like matter the limitation docs
~
So

not run and relied in this regard on 2002 PLC (C.S) 1388 Punjab Service Tribunal and *

prayed that the appeal may be accepted and the department may be directed to consider

the length of service of the appellant from the date of his appointment and pay
pensionary benefits to the appellant.

4, On the other hand, the learned Assistant Advocate General Mr: Kabirullah
Khattak opposcd the contention of learned counsel for the appellant and contended that

the appellant was appointed as Class-1V Chowkidar on pay of Rs. 1200/- per month on |
adhoc relief on (fixed) vide order dated 12.10.1995 and he was regularized vide order
dated 30.07.2008 with effect from 01.07.2008. It was further contended that the
appellant was retired on 04.10.2013 and the appellant served as regular employee only

‘or five years hence, he is not entitled for pensionaty benefits. In this regard he also .

relicd on unreported judgment of the Worthy Peshawar High Court passed %jy}f’ _

Petition No. 23-P/2015 decided on 24.06.2015 titled Sher Badshah S/o Amir Badshah-




0]

" Versus- Senior District Accounts Officer Nowshera etc and PLD 1990 Supreme Courl

page 719 and prayed for dismissal of appeal.

S We have heard the arguments and gone through the record available on file.

"o, perusal of the record reveals-that the appellant was appointed as Class-1V

Chowkidar on pay of Rs. 1200/- pér month. on fixed pay under relevant rules on

12 10.1995. The record further reveals that the service of the appellant was regularized
an 30.07.2008. The record further reveals that the appellant was retired from service on
(14.10.2013 but pension and gratuity was not extended to the appellant. .

7. Regarding the question of entitlement of the appellant to the pension, we, would

like to reproduce the relevant rules of the West Pakistan Civil Services Pensions Rulcs,

"/

1963 below, as these would be advantageous in resolving the controversy:-

“2.2. Bcginning of  Service-

Subject to any special rules the service of

Government servant begins to quality for

pension when he takes over charge of the

post to which he is first appointed.

Rule 2.3 Tempo'rary and officiating

service ___ Temporary and * officiating

service shall count for pension as indicated

below:-

() Government servants borne on temporary
establishment who have rendered more than
five years continuous temporary service for

" the purpose of penéion or gratuity; and
(i1) Temporary and officiating service l’olloy\}ed :
by confirmation shall also count for pension
or gratulty.

8. The rules ibid reveal that the service of government servaﬁt begins pb qualify lor
pension from the very first day of his/her taking over the charge,h_irrespective of the i'a1c\
whether his/her appointment and entry in to sel'v:ice was temporary of regular. -It is also
clear from sub—rule'(i) that cdntinuous temporary service of a civil servant shall also be
counted for the purpose of pension and gratmty and by virtue’ of sub rule (i1), texﬁpouuy
and oi‘ﬁciatmo service followed by conlorma’uon shall be- counted fov‘p&ﬁ‘ ancf

oratuity.
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| 9.

We deem it appropriate to mention here that question of interpretation and true

import to the term pension was raised before the august Supreme Co‘urt of Pakistan in
case titled “Govcmxﬁent of NWFP through Secretary to Government of NWFP
Communication & Works Debartmenf, Peshawar Vs Muhammad Said Khan and
others (PLD 1973 Supreme Court of Pakistan 514) wherein it was held that:

“It must now be taken as well settled
that a person who enters government service
has also something to look forward after his
retirement to what are called retirement
benefits, grant of pension being the most
valuable of such benefits. It is equally well
settled that pension like salary of a civil
servant i1s no longer a bounty but a right
acquired after putting a satisfactory service
for the prescribed minimum period. A
fortiori, it cannot be reduced or refused
arbitrérily except to the extent and in the
manner provided in the relevant rules.”

to. In case titled “Sceretary To Govt: of the Punjab, Finance Department Vs M.

Ismail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme Court of

Pakistan was pleased to held that the pensionary benefits is not a bounty or ex-gratia
payment but a right acquired in consideration of past service. Such right to pension is
conferred by law and cannot be arbitrarily abridged or reduced except in accordance

with such law as it is the vested right and legitimate expectation of retired civil servant.

I't.  In the present case the appellant was initially appointed on 12.10.1995 followed

by his regularization on 30.07.2008. Though the appellant has rendered temporary
service for a continuous period of more than 12 years and 9. months service and regular

service of more than 5 years and 4, months meaning thereby that as a whole he has more

than 17 y cars service at his credit. By virtue of rule 2.3 as well as Chapter-I'V rule 4.4 of

the West Pakistan Coil Services Pensions Rules, 1963. he has qualified the prescribed

servace for pensionery benefits. therefore, the objections raised by the respondents is not

iemable and not supporied by any rule or regulation. Judgment of hon’ble Peshawzzg&‘ kﬁ«%{%-; L

Court in Wst. Wajihat case (Writ Petition No. 1590-P/2014), Baghi Shah’s case (Writ
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Pclmou No. 1188-P/2014, Yaqoob Khan case’s (Writ Petition

No. 1659-P/2014) and in Amir Z eb case’s (ert Petition No. 3394-P/2016) may b
quoted as a reference. T A L
12, In the light of 'thé above discussion we are constrained to accept the appeal and '
direct.  the r'espond{:nt—department to ﬁnalize the pension case of the éppellanl and o
grant pensionary béneﬁts to him. f’arties are left fo bear their own costs. jfile be

consigned to the record room.
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PESHA WAR HIGH COURT ABBOTTABAD
BENCH

JUDICIAL DEPARTMENT"

JUDGMENT SHEET

WP No, 627-A/2018.

- Date of hearing 18.12.2018.

Petitioner/s (Sher Afzal Khan) by My
Kamran:Gul, Adchate.

Respondent/s (Govt: of KPK & atlxers‘)

by Yasir Zahoor Abbasi, AAG.

SYED MUHAMMAD ATTIQUE SHAH.J.

Through the instant petition fun‘d-e'r, Article
[99 of the Constitution of Islamic
Republic. of Pakistan, 1973, the petitioner
namely- Sher Afzal Khan has prayed as
undeg:- |
“On acceptance of instant
writ  petition, the
respondents may graciously
be directed to pay ‘the
pensionary benefit of the
pglifioner’ -and _tlzé_}! also be
directed to issue/pay the

T A |
monthly pension of .the

petitioner.”




L

‘2. Brief but relevant facts of the case

are that the petitioner was appointed as
Chowkidar in Government Primary
School Pind"vMUHeem, District Haripur
vide order dated 08.11.1995 ;md served
the department for more than 20 years.
Lateron, the petitioner on attaining the
age of superannuation retired from service
in the year 2016. That the respondents
only paid Rs. 46504/- and refused 1o pay
the pensionary benefits to the petitioner
despite several r,eq»_ues'ts‘.-' Hence, the
instant writ petition.

3. Arguments heard and recc_)rd
avail ablé gone through.

4, Without. going deep into the merits

' of the case, siiffice it'to say that the issue

involved in the present Wwrit petition has
already been discussed and decided by
this Court in_ writ petition No. 19-A/2014,
which reads as under:-
“As_ there is no denial of the
fuét that petitioner was initially
~,(([)])()i:zte(1l on fixed pay and

subsequently his services were




@

regu’lar":fzefl, hence, in view of
the Rule 2.3 of West.l’(1k~ist(¢17 '
Civil Services Penls‘io'n- fRuIés,’
1968, the petitionér is to be

puaid pensionary benefits from

the  date ‘of his  first

appointment. It is -we'ﬂ settled

‘lané, wh-j,e,n any employee- on

contract is  absorbed into

regular einployment, and'there
is no break in his service; then

period on.contract employment

has to be c’r}nside);e'd' for

counting ]éng’th éf service of
pensionary  benefits elc.

Reliance is‘ placed on 2010

PLC 354, wherein it is held
that:-

When  an . ﬂ'emplbyee' was,

regularized, his total length of
service, was 1o be com_)mt.ed

from the day he joined the

service  that  could ' be

temporary or otherwise. Even

period of an employee of daily
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wages. would be counted for
the purpose 'of computing
pensionary benefits”
5. Therefore, ‘while considering the
above as: well as the judgments passed by

this Court in Writ petitions No. 3394-

" P/2016, 551-A/2017 and 1035-A/2017,

we- are not inclined to hold a différent
view; therefore, while accepting .thi.s
petition, we direct the respondents to pay
all the pensionary benefits to the
petitioner by counting his service from
the -date of his appointment i.e
08.11.1995.

6. As right to pension is conférre‘d by
law and cannot be arbitrarily abridged or
reduced. except in accofdanc‘e with law, as
it is the vested right and legitimate

expectation of retired civil servant,

‘therefore, copy of this judgment be
circulated to. The Secretary Finance and

A c,counfant General, Khyber

Pakhitunkhwa: to issue directions'to all the
heads of department  and District

Accounts officers n Khyber




| Pakhtunkhwa;, to strictly: follow the
decisions pronounced Lby ‘the -apﬁéx Court
as well as | this Court in numiber of
Jjudgments; on the issue.

Anngunced.

18.12.2018

Tafiers : '

| : .

| . , ‘ oo

' Honble Justice:Lal Jan Khatiak-& Syed-Muhanuiad Attigiie Shah.
i




