by examining the prosecution ‘witnesses.

Appe]lams are directed to submit bail bonds to
the tune of Rs.2,00,000/- (two lac) each wrth,v ,

, - two- sureties each in the l1ke amount to thé |
satisfaétion of the learned trial Court wlye:I;
they are summoned by the learned trial Court:
Needless to mention that the trial Court shaﬁ
~conclude the trial as early as possible,

Announced ' .
19122017 "‘"'"
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OFFICE ORDER: ‘ ' NG

After completing all codal formalilies, the services of Mr. Taj Ali Khan 8/0 Haji Sardar
Ali Khan Iunior Clerk attached1o DHQ Hospital Lakki Marwat are hereby terminated

Y 1111 cffect from 17-03-20006, being absent § from Govt: dutv under the NWEFP Removal

from ‘Servm (Spccml Power) ordinance 2000.

No.687 <7 £ EOD(H)PF
Dated:_g 4 / € c; /2006. |

Copy to:

1.

.é.vr.«%wsv

i . Executive‘District Officer
Health Lakki Marwat.

The Ducctm General Health Services NWI P, Peshawar for information mlh
reference to his letter No. 8429/Personnal ‘Pated: 14-09:2006.
District Coordination Officer Lakki Marwat for information please.
M S DHQ Hospital Lakki Marwat. '
District Accounts Officer Lakki Marwat.

Head Clerk EDO (H) Office Lakki Marwat

Official concerned.

Tor information & necessary action,

Excciftive Disfrict Ofﬂcqy s
Health Lakkf Marwat. _
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"~ To

Subject:

Respected Sir,

Kpk Peshawar.

D ,\’0’52 %>

The Director General Health Services) 57 ‘ \
d:

Departmental Appeal Against Order Date
26/09/2006.

It Is Respectfully Stated That | Was Junior Clerk in The Office of
District Health Officer Lakki Marwat . Served the Department for 10 Long
Years and Have Unblemished Service Record. In The Year 2006 | Was Falseiy
Implicated In Corruption Charges and Was Arrested By the NAB Authorities.

Respected Sir,

During My Q@82 Period the DHO Lakki Marwat lllegally

Terminated My Service on 26/09/2006.

The NAB Court Kpk Convicted Me. against Which | Filed Appeal In The High
Court Peshawar Wide Appeal No: 50/2011. The Honorable High Court
Peshawar Accepted My.Appeal And Judgment Of NAB Court Is Set Aside Wide

Judgment No: 19/12/2017.
Respected Sir,

As High Court Peshawar Accepted My Appeal And Judgment Of
NAB Court Has Been Struck Down, Therefore it is Requested That | May Very
Graciously Be Re-Instated On Service As Junior Clerk With All Service Back
~ Benefits And My Termination Order Dated. 26/09/2006 May Kindly Be
Declared lllegal, Unlawful and Without Lawful Authorities.

Copy Forwarded To the District Health Officer
Lakki Marwat for Necessary Action As Requested
Above Please. '

| ,
A5
Taj Ali Khan

Ex-Junior Clerk
Lakki Marwat"

o

Taj Ali Khan
Ex- Junior Clerk
Lakki Marwat

)gO
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL PESHAWAR

Appeal No: 846/2018

Taj Ali Khan | VS Health Department
INDEX
| S.No. | Documents Pages Annexure
1. Comments & Affidavit --
2. copies of “R-1& 2"
1%*Explanations '
3. Reply of Appellant “R-3"
4] Copies T of “R-4 & 5"
2"9Explanations ,
5. Show Cause & ~Dak “R-6 & 77
receipt '
6. Letter for publication in “R-8"
newspaper | i
7. Newspaper cuttings “R-9"
8. Termination order & "R-10 & 11
Dak receipt

~ District Health Offic
District Healt

Laki

Maxyyat

Lak_ki Marwat

ticer




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL PESHAWAR

_-Ap'peal No: 846/2018

Taj Ali Khan VS Health Department

" Respectfully Sheweth;

The respondents submit the following comments in the above appeal:

Preliminary Objections;

II.

I11.

Iv.

VI.

- VIL

VIII. -

That Appellant has got no cause of action.

That the appeal is not maintainable as no departmental appeal
was filed by the Appellants. '

That the instant appeal is badly time barred.

That the appellants willfully remained absent from duties from
17/03/2006.

That the said absence is proved from the findings of
Accountability Court IV, Peshawar in Reference No0.06/2006
decided on 16/09/2011 against the Appellant, where he
remained absconder and were declared procléimed offender by
the Honourable Court. Later on Appellant was arft?sted by NAB.

That notices were issued to Appellant vide letter Nd.177 dated
01/04/2006 and No. 217-218 dated:.17_/04/2006. Annexed as

R-1 & 2. The Appellant submitted reply on 05/05/2006.
Annexed as R-3. ' '

That the appellant again remained absent, so again explanation
was asked from the appellant vide letter No. 468/E-1 dated:

30/06/2006 and letter No. 614-16 dated; 22/08/2006. The same

was sent at appellant homeraddress.Annexed as R-4 & 5.

That on 31/08/2006 show-cause notice was issued and was sent
at home Address vide registered post.Annexed as R-6& 7. The
same was also sent for publication on 01/09/2006. Annexed as

, ) . | - . ) ey _ . o

omwy W



R-8. The same was advertised on 08/09/2006 in Daily “Express"
and Daily "Subha”. Annexed as R-9.

IX. That the appellant was terminated on 26/09/2006 and order was
sent vide registered post at appellant home address. Annexed
as R-10 & 11. |

FACTS; ‘

1. Correct to the extent of JC in Health department. Rest of the
| o ' para is incorrect.

2. Correct to the extent of NAB inquiry and reference. However no

comments regarding merit of NAB inquiry a'nd reference.
3. Pertains to record. |

4. In correct. The Appellant was treated according to law as
‘reflected from R-1 to 11. The Appellant had not adopted the
procedure provided.'by the law as no departmental Appeal was
filed. Thus the Appeal is not maintainable and is badly time

~ barred. |

5. In correct. The appellant has got no cause of action.

¥
H)

GROUNDS;

A. In correct. Detail reply is submltted in prel:mlnary obJectlons and

documents are annexed with.

B. In correct Explanation and show cause were sent at his home
! _. address via registered post. The appellant admit the same while
submitted reply to the explanation R-3.

C.In cofrect. As replied above.

D. In correct. The Appellant was terminated from service due to
absence from duties, which is proved from NAB court case.

E. In cofrect. The Appellant remained fugitive from law and the
court declared him PO.

F. In correct. As above.




‘“’ 13 - > “ A _4’”:’ LTI AT o I R T TR ST T LTRSS L SRS S
H
G. In. correct As per preliminary obJectlons Kl _ _
;,H In correct As replled above. ' t o
- L. In correct. He was treated accordi‘ng to law. l o
§ . 3. In correct The Appeliant taken contradlctor‘. pleas for hlS ;
) * ¢ o absence as in reply to explanatlon R-1&2, he asserted medlcal .
j o reasonR3 o ' : r '
i K. The réspondents also seek permission to raise additional grounds
: at the time of arguments. ': R
; It is, therefore, most;h'umbly prayed that the Appeal| e Appellant .
may be dismissed with cost. ‘ '
—_—— - 7 ‘ /~ 1’ 4 = ..‘___'_._.-. -per . 4-?—_‘-;.,%‘..
N
' Secretary Health Director Gene ’ !. Health
Respondent No.l Respondent No 2
District Health Offiger Lakki Marwat | | o
‘: " Respondent Nd. 3, o 5
: - District Health ificer il
b , C o Lakkil %‘ﬂamal L ; ,
| “ :
' - i
Affldavnt,
Solemnly afﬂrm on- oath that the contents of comments-::aﬁe c'orr'_ect to
P . the best of my knowledge . o S T
District Healthl Officet Lakki Marwat - SR : |
© District Heal [officer - Y. P
Lar\l\ i\ﬁ a2 .~ : o
| SO K
- s o a T 5,...;2 . R
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wo_ 247 _/E.X Dated  the  _/° /°5/2006.
Forvarded te Edecutive Distt:0fficér Health Lakki Marwat for imfor-
mation and; Mirtiher nf/astien please. with r/e Ne,1665/E .13 at;@s/4/e5.

MEDICAL £UPERTNTENDENT
 DHQ:HOSFETAL LAKKI MARWA
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OFFICE OF THE MEDICAL SUPERINTENDENT DISTRICT HOSPITAL LAKKE MARWAT
No Y65 /B  Dated:_32__/06/2006

To ' :
Mr. Taj Ali Khan J/Clerk
S/O Sardar Ali Khan
. Moh: Michan Khel Lakki Marwat.
Subject: Explanation |
Memo:.

As directed by Executive District Officer Health Lakki Marwat vide his letter
No.3111/E-13 dated 27/06/2006, that you are willful absent from your duty w.e.f. 08/06/2006
up till now. == ’ PR

Ex plain your position as to why disciplinary action should not be taken against
you. Your written reply should reach this office with in 7- days of the receipt of this letter.

Medical Superintendent
DHQ Hospital Lakki Marwat.

.y |
No. 4 [’-3‘ /E-1

Copy to the' o -
1. Director General Health Services NWFP Peshawar for information please.

e 2. Executive District Officer Health Lakki for information w/r to his letter

L . nunber m/above.

: (o b DHQ Hospital Lakki Marwat
i 1,\,,(‘_,1; P! o C“» ‘ .

IR
- :

|

|

|
/'/,‘,-'l . » E /, C . .
'\‘“ {;7"'_,&/, 4 . f -' . ’ /4 ) . ‘
2 . 5%&&)74 e . Medic Slu/f);é%/i%{endent

‘ L . _
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Ww' @/
‘.A :/
NG 2 T bated  Leksd the 2 / @ /2006,
From: ‘
redical Buperintendent
i Hospital Lekki vierwat.
To, '
Fr., PuJ Ali Khén J/Clerk
$/0 Ssrder Ali Khan r/o Mohellan
Mechen Ehel wistt Laxki Morwat,
P “ub ect: i oBUn B oGM DUTY,
Mewo:

wxplenstion wes called frow you vide this
P Uffige letter KO: 465/5.4 dt;50,6.2006 regerding williul
sbsenece w,e,f,5,6.2006, but yeur reply is still awsaited
nor you submitted hic arrivel for duty.

Therefore you are once agein directed
to attend this effice and explain your position regwrding'
willful sbsence from duty,In case of failure your gservices
P will be recomuended to high suthority under ‘the removal from

oerv1ce(uy901al Fower) brdlnance-ZOOO _ S
\ - EHRIRRAE

Medical Superintendent
S DiQ:Bospitel Lekki rarwet.

NQ_ 514 g /i

bopy to:

1. virector Genersl Heslth Serv1ces NWTP Peshawar.

2. wxedutive Digtrict Officer Heslth Lakkl Harw
for 1niurmatlon please.

Co (G & 1¢ﬁe” Medicy, uuyerlnionjent : i
P ;:pé,,w % Wuﬁt&{ A dfilivﬂoupitul Lokki Mevwat, - 7

at.

s
&




, OFFICE OF THE EXECUTIVE DISTRICT OFFICER HEALTH LAKKT MARWAT,

B

SHOW CAUSE NOTICE

I'Dr. Muhammad Igbal EDO (Health) Lakki Marwat as the competent authority serve vou, -
Mr. Taj Ali Khan Junior Clerk attached to DHQ Hospital Lakki with the following show cause
notice: :

Where you were confravened Section-22 & 34 of the NWFP, Govt: servant (conduct) Rule 1987.

e Y ou were absent from duty sincer 17-03-2006 vide' MS DHQ Hospital Lakki Marwat -~
S explanation No: 176 and endst: No. 177 Dated: 01-04-2006 and No. 217-218 /E-1 Dated:
- 17-04-2006. ‘ .
You have submitted explanation reply along with medical certificate of 50 days w.e.f 16-
-03-2006 to 04-05-2006 but your medical leave has not been sanctioned.
3. Youwere directed and advice to perform your duty regularly but in spite of repeated
directions / advice of MS DHQ Hospital Lakki vide his letter No.-

3

No. 176 /PF Dated: 01-04-2006
No. 217/E-1 Dated: 17-04-2006
No. 467/Ii-1 Dated: 30-06-2006
No. 614/L-1 Dated: 12-08-2006

But you are not complying the order and constantly absenting yourself from duty.

| 4, ‘fcru are finally directed to resume your duty on your home address by MS DHQ ﬁospital
Lakkt Marwat vide his letter No. 468/E-1 Dated: 30-06-2006, but all in vain. '

Thus you are guilty of miss conduct under Section-3 (b) of NWFP Govt: Servant (E&D)
. Rules 1973, -0 o 0 e

" You are therefore called to show cause as (o why all or one of the penalties under
Seotion-4 of the Rules ibid may not be imposed on you which may lead to tantamount to
termination of your services under Special Power Ordinance 2000.

You are advised to submit your explanation in your defense within a period of 15.days,
also indicate if you wish to be heard in person.

“Mr. Tag Al Khan Junior Clerk
S/0 Sardar Al Khan R/O Moh: -
NMichan Khel Lakki Marwat,




To

SUBJECT:

Memo:

EDO (Health)
Takki Marwat.

52 AA EDOMYPF

.Dated -/ _%_/2006

The Medical Superinl.cn.derit_
DHQ Hospital Lakki Marwat.

SHOW CAUSE NO'_{'ICE.

. Reference.your letter No. 658/PF Dated: 24-08-2006 addrcqv,cd to thxs office and

copy endorsed to DG Health Services NWFP, Peshawar.

Eaclosed please find herewith two copies of show cause notice with request to be
served upon Mr. Taj Al Khan Junior Clerk m attached to your hosp1tal

and one copy of The same may be r»ctunmd to thas office duly signed by the official
concerned as token to %&5@\:‘( {.

Encl: 02

Exediitie District Officer
~Health Lakki Marwat.

Copy alon a wﬂh a copy of show cause notice is forwarded to the::

I Direclor General Health Service NWE P, Peshawar for information please.

e
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r v S . EDO (Health)

Lakki Marwat.
No._{l74 2 & /EDOR)PF
Dated:_e/ / & 2006,
" To
: The Director Informatwn L .
*‘,,NWF P Peshawar 5 R
SURBJECT: SHOW CAUSE \‘OTICF.'
Memo& |
- : 1 have the honor to enclose herewith 07 copies of show cause notice in respect of

Mr. Taj Ali Khan Junior Clerk attached to DHQ Hospital Lakki Marwat may

please be published in National Newspaper.

Further more sufficient budget is available for advertisement.

Executive District Officer
g Lakki Marwat.

No i@«f £ /131J0(1{),fPE AR
Copy along with a copy of 's.how' cause nofice is forwarded to the:

1. Director General Health Sewicés NWEFP, Peshawar.
2. District Coordination Officer Lakki Marwat.
. For information please.

\Execfitive District Officer

ealth Lakki Marwat. .
if & . :
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" ;WICF OF THE EXECUTIVE DISTRICT OFFICIIR HEALTP LAKKIMARWAT.
't "FICE ORDER: |
After complutmg all codal immalmcs the services of M. Ta} Ali Khan S/0 Ha_]l Sarda;‘
Ali Khan Junior Clerk attachod to DHQ Hosmtal Lakki \f[arwat are heruby tenmnatc:d
with effect ﬁom 17- 03-?006 being absent from - Govt: duty, undcr the NWFP Removal

from Service (Spccnl POWGI) ordinance 2000.

Executive District Officer
. Health Fakki Marwat.
No.b 8 2-7L EoDEH)PF ;
-Dam;;;é__/j}___moo(s._ :

Lopy to: S : ‘
" 1. The Director General Healih Services N WEP, Peshawar f01 miormatmn with
K refeience to his letter No. 8429/Personnal Dated: 14-09:2006.

District Coordination Officer Lakki Marwat for infor matton please.
M 8§ DHQ Hospital Lakki Marwat.

District Acconnts Officer Lakki Marwat,
Head Clerk EDO (H) Office Lakk1 Marwat.
Official concerned. -
For information & necessary action.

A

'¢w?w&

Ei_ec'utive D;istriét Officer

Heaith Lakki Marwat.
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KHYBKRPAKHTUNKW& AR communications should be.

i addressed to the Registrar KPK Service
SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.
No. / ‘-S ; /ST .
. Ph:- 091-9212281
91{ / o/ Fux:- 0919213262
Dated: 14 /2022 :

- To

The District Health 'Ofﬁcer,_ .
Government of Khyber Pakhtunkhwa,
Lakki Marwat, .

Subject: JUDGMENT IN APPEAL NO. 846/2018 MR. TAJ ALl KHAN.

I am directed to forward herewith a certified copy of Judgement dated
107.01.2022 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

RE%A_RLQ

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR
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[Sindh High Court]

Ma%ﬂwg

: o @
Before Naimatullah Phulpoto and Abdul Maalik Gaddi, JJ /’0’/

INYATULLAH : Lo Noaoad Z

Versus
DISTRICT AND SESSIONS JUDGE, MIRPUR KHAS (SINDH) and another
Sars Service Appeal No.9 of 2005, decided on 20th May, 2017.
" Sindh Civil Servants (Efficiency and Discipline) Rules, 1973---

--—-R. 4(1)(b)(iii)---Absence. from duty--- Removal from service---Scope---Contention of employee
was that he was confined in jail and no opportunity of hearing was provided to him---Validity---
Employee was confined in jail in criminal case for the entire period during which disciplinary
proceedings were initiated/ pending against him---Absence of employee was neither deliberate nor
willful---Circumstances were beyond the control of employee and non-reply of explanation or show
cause—notice~Was not due to his negligent conduct—of employee——-Nothing—was on record that
explanation or show-cause notice issued against the employee through newspaper was provided in
prison to the under trial prisoners at relevant time---No show cause notice was served upon the
employee in circumstances---Employee was not heard during departmental proceedings---Principles
of natural justice that no one should be condemned unheard had been violated in the case---
Employee was not heard before passing adverse order of inflicting major penalty of removal from

. ...  service---Impugned orders were not sustainable in circumstances---Major penalty of removal from

" service was converted into withholding of annual increments for five years by the High Court---
Employee was reinstated into service---Intervening period from the date of removal from service till
the employee resumed his duty was directed to be 'considered towards his extraordinary leave
without pay---Appeal was disposed of in circumstances. [paras.7, 8 & 9 of the judgmennt]

Noor Muhammad v. The Members Election Commission, Punjab and others 1985 SCMR
1178; Rashid Mehmood v. Additional Inspector General of Police and 2 others 2002 SCMR 57:
Muhammad Haleem and others v. General Manager (Operation) Pakistan Railways Headquarters
Lahore, and others 2009 SCMR 339; Naseeb Khan v. Divisional Superintendent, Pakistan Railways
Lahore and another 2009 PLC (C.S.) 19 and Tasleem Akhtar v. Pakistan through Secretary Revenue,
Islamabad and 3 others 2010 PLC (C.S.) 795 ref.

Mrs. Anisa Rehman v. PI.A.C. and another 1994 SCMR 2232; Pakistan International Airline
Corporation through Chairman and others v. Nasir Jamal Malik and others 2001 SCMR 934 and
Hazara (Hill Tract) Improvement Trust through Chairman and others v. Mst. Qaisra Elahi and others

2005 SCMR 678 rel. _ <
. Ghulam Sarwar Chandio for Appellant.
S. Qamil Shah, A.A.G. for Respondents.
Date of hearing: 15th April, 2017.
ORDER

ABDUL MAALIK GADDI, J.--- Appellant, Inayatullah has filed instant service apﬁé}l
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against the impugned order dated 12.11.2005, passed by the respondent No.2, whereby his appeal
against the order dated 14.07.2003, passed by the learned District and Sessions Judge, Mirpurkhas
imposing on him major penalty of removal from service was dismissed.

2. Relevant facts in brief are that the appellant was serving as Sweeper in the Court of Civil
Judge and First Class Magistrate, Kunri, when on 11.04.2003, the Presiding Officer of the said Court
made a report against him to the then District and Sessions Judge, Mirpurkhas for his unauthorized
absence from duty with effect from 02.04.2003 to 11.04.2003 without sanctioned leave or any
intimation, as such, his explanation was called, which could not serve upon him, the same was
repeated, but any result. The complete report regarding unauthorized absence of the appellant was
again called by the District Judge from the Civil Judge and F.C.M, Kunri, who again reported that
the appellant continuously remained. absent from 02.04.2003 to 04.06.2003, unauthorizedly, and
during the said absence period, no intimation was received from him and due to his continuous
* ““absence from duties with effect from 02.04.2003 to 30.06.2003 and non-service of notice upon the
appellant, the show-cause notice was got published in daily newspaper "Jurrat" dated 02.07.2003,
requiring the appellant to appear before the District Judge, Mirpurkhas within seven days to explain
his position but the appellant did not appear. Consequently, the appellant was removed from service
vide order dated 14.07.2003 under Rule 4(b)(iii) of the Sindh Civil Servants (E&D) Rules, 1973.

3. The impugned order dated 14.07.2003 was assailed by the appellant through departmental
representation to the Registrar of this Court dated 25.07.2005 alleging therein that he was never
served with any show-cause notice, charge sheet nor he was heard before passing his removal order
from service. The appellant in the said representation has also taken the plea that he was falsely
involved in Criminal Case No.59 of 2002 of police station Town Mirpurkhas and was confined in
Central Prison, Hyderabad, where no newspaper was supplied/provided to him. Even otherwise, the
alleged notice was published in Urdu newspaper, whereas, his relatives have Sindhi mother tongue
and there was no evidence that Urdu newspaper was read by his relatives; therefore, appellant had no
knowledge about any notice published in Urdu newspaper. As such, according to him, his absence
from the duty was neither willful nor deliberate but was beyond his control. However, according to
him, he had been acquitted from the said case vide Judgment dated 21.10.2004. Thereafter, he made
applications for his re-instatement in service to the District and Sessions Judge, Mirpurkhas and then
filed departmental appeal which was dismissed. Hence, this service appeal along with application
under Section 5 of the Limitation Act, on the basis of almost on same facts and grounds, which he
had been urged in the departmental appeal, with the prayer to reinstate him in service.

4. Learned counsel for the appellant while relying the facts and grounds mentioned in this
appeal has also argued that imposing of major penalty without holding a regular inquiry was in
violation of relevant rules and law and was also against the principle of natural justice; that the
appellant was not afforded an opportunity of hearing and defend him in rebuttal of allegations
against him, which seriously prejudiced the appellant and resulted into miscarriage of justice; that on
the relevant dates of alleged absence period, the appellant was confined in jail in Criminal Case
No.59 of 2002 and no show-cause notice was served upon him issued by District Judge, Mirpurkhas,
therefore, his absence from the duty was beyond of his control and after acquittal of the appellant, he
preferred departmental appeal, but the same was dismissed without considering his pleas/stance
without assigning any good reason. However, learned counsel in support of his arguments has relied
upon the following case laws with prayer to allow this appeal:-

(1) Noor Muhammad v. The Members Election Commission, Punjab and others reported
as 1985 SCMR 1178;

(i1) Rashid Mehmood v. Additional Inspector General of Police and 02 others reported as
2002 SCMR 57,

(iii) Muhammad Haleem and others v. General Manager (Operation) Pakistan Railways

o
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Headquarters Lahore, and others reported as 2009 SCMR 339;

(iv) Naseeb Khan v. Divisional Superintendent, Pakistan Railways Lahore and another
reported as 2009 PLC (C.S.) 19.

V) Tasleem Akhtar v. Pakistan through Secretary Revenue, Islamabad and 3 others
reported as 2010 PLC (C.S.) 795.

3. Conversely, learned A.A.G. though supported the impugned orders passed by the District and

Sessions Judge, Mirpurkhas as well as in departmental appeal, but failed to controvert the point as

raised by the appellant in this appeal and has reiterated that the appellant remained absent from his

duty for the relevant period without prior permission, thus, he was of the view that the appellant was

habitual in remaining absence from his duty; therefore, was not entitled for any relief and this appeal
20 o is-liable to be dismissed. : ~

6. We have heard the learned counsel for the parties at a considerable length and perused the
record - with their able assistance.

7. It reveals from the record that the appellant was confined in jail in Criminal Case No.59 of
2002 for the entire period during which disciplinary proceedings were initiated/pending against him
before the District and Sessions Judge, Mirpurkhas. Thus, it is evident that absence of appellant from
his duty was neither deliberate nor willful. The circumstances were beyond the control of the
appellant and non-reply of the explanation or show-cause notice was not due to negligent conduct of
the appellant, but owing to his ignorance about his initiation of the proceedings against him. This
fact has not been sufficiently controverted by the learned A.A.G. The publication of the show-cause
notice in daily Urdu newspaper "Jurrat” dated 02.07.2003 has not been of much aid for informing the
appellant as he was confined in jail. There is absolutely nothing on record that the explanation or
show-cause notice issued against the appellant through newspaper was provided in the prison to the
U.TPs. at the relevant time. When confronted with the learned A.A.G. that alleged show-cause

| " notice was published in Urdu newspaper and the mother tongue of the appellant and his relatives is

| Sindhi and no Urdu newspaper reached in village, his relatives were residing, then how the appellant
was served with the show-cause notice. Nothing was on record that show-cause notice was ever
served upon the appellant in jail. As observed above, the appellant has not been heard during
departmental proceedings, thus, it is manifest that the principle of natural justice that "none be
condemned unheard" has been violated in this case. In this respect, we are supported with the cases

| of (1) Mrs. Anisa Rehman v. PI.A.C. and another reported as 1994 SCMR 2232, (2) Pakistan
International Airline Corporation through Chairman and others v. Nasir Jamal Malik and others
reported as 2001 SCMR 934 and (3) Hazara (Hill Tract) Improvement Trust through Chairman and
others v. Mst. Qaisra Elahi and others reported as 2005 SCMR 678.

8.  Admittedly, the appellant was not heard before passing adverse order of inflicting major
penalty of removal from service upon the appellant. Therefore, in the peculiar circumstances of the
matter, the impugned orders dated 14.07.2003 and 12.11.2005 passed by the District and Sessions
Judge, Mirpurkhas and by departmental authority are not sustainable in law and same are set-aside.

9. In view of the above, after perusal of service record of appellant, we partly allow this appeal
‘ in terms whereby converting the major penalty of the appellant of removal from service to the minor
- one under sub-clause (ii) of clause (1) part (a) of Rule 4 of Sindh Civil Servants (E&D) Rules, 1973
by withholding his annual increments for five (05) years of his service and reinstate him in service.

However, the intervening period from 14.07.2003 till the appellant resumes his duty shall be
considered towards his extraordinary leave without pay.

Appeal is disposed of in above terms.

;1 16 -Jul-20, 10:17 AM
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_ [Supreme Court of Pakistan]
Present: Gulzar Ahmed, Faisal Arab and Ijaz ul Ahsan, JJ

Qazi MUNIR AHMED---Petitioner

Versus
RAWALPINDI MEDICAL COLLEGE AND ALLIED HOSPITAL through Principal and

others---Respondents
Civil Petitions Nos. 606 and 607 of 2018, decided on 6th March, 2019.

(Against_the Judgment dated 07.12.2017 passed by the Lahore High Court, Rawalpindi
Bench, Rawalpindi in Intra Court Appeals Nos. 181 and 196 of 2012)

(a) Limitation---

——-Void order-- No period of limitation ran against a void order.
Yousaf Ali v. Muhammad Aslam Zia PLD 1958 SC 104 ref.

(b) Appeal--

----Aggrieved person--- Scope---Any aggrieved person whether or not he was a party in a lis had

the right to approach an appellate forum.

H.M. Saya and Co. v. Wazir Ali Industries Ltd. PLD 1969 SC 65 ref.

(¢) Constitution of Pakistan---

——-Art, 199---Constitutional petition»--Competency---Necessary and proper party 1.e. Provincial
Government not impleaded---Where petitioner did not implead the Provincial Government as a
party in the constitutional petition, despite the fact that the said Government was a necessary and

proper party in the case, the constitutional petition was not competent and was liable to be

dismissed.

Government of Balochistan v. Mir Tariq Hussain Khan Magsi 2010 SCMR 115 ref.

(d) Constitution of Pakistan---

—-Art. 199---Contract employment—--Constitutional petition filed by a contract employee---
Maintainability---Contract employee was debarred from approaching the High Court in its
. constitutional jurisdiction---Only remedy available to a contract employee was to file a suit for

damages alleging breach of contract or failure to extend the contract.

Federation of Pakistan v. Muhammad Azam Chatha 2013 SCMR 120 ref.
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(e) Master-servant---

----Contract employee---Contract employee could not press for reinstatement to serve for the
left-over period and could at the best claim damages to the extent of unexpired period of his
service.

Federation of Pakistan v. Muhammad Azam Chatha 2013 SCMR 120 ref.

Sardar Abdul Raziq Khan, Advocate Supreme Court and Syed Rafagat Hussain Shah,
Advocate-on-Record for Petitioner (in both cases).

Mian Abdul Rauf, Advocate Supreme Court for Respondents.
Date of hearing: 6th March, 2019.

ORDER

IJAZ UL AHSAN, J.---Through this order, we propose to decide C.P.L.As. Nos.606 and
607 of 2018 as common questions of law are involved and both petitions arise out of the same
impugned judgment of the Lahore High Court, Rawalpindi Bench, Rawalpindi.

2. The petitioner seeks leave to appeal against a judgment of the Lahore High Court,
Rawalpindi Bench, Rawalpindi, dated 07.12.2017, through which Intra Court Appeals (I.C.As.
Nos.196 and 181 of 2012) filed by the Respondents were accepted, the judgment dated
30.08.2012 passed by the learned Single Judge in Chambers was set aside and the constitutional
petition (W.P.No0.2059 of 2011) filed by the petitioner was dismissed.

3. The brief facts necessary for disposal of this lis are that the petitioner was appointed as an
ECG Technician in District Headquarters Hospital, Rawalpindi in 2005 on contract basis. In
2009, his services were terminated. He challenged his termination through a representation
which was not decided. He therefore approached the High Court in its constitutional jurisdiction.
The High Court ultimately directed the Respondents to decide the petitioner's representation.
This was dismissed by the departmental authority on 06.08.2011. The petitioner challenged the
said order through Writ Petition No0.2059 of 2011, which was allowed, vide order dated
30.08.2012. The Respondents feeling aggrieved challenged the said judgment through two

separate Intra Court Appeals. These were allowed, vide impugned judgment dated 07.12.2017.
Hence, these petitions.

4. The learned counsel for the petitioner submits that the Division Bench of the High Court
fell in error in reversing the findings of the learned Single Judge in a mechanical manner. He
further maintains that the ICA filed by the Rawalpindi Medical College ("RMC"), which was
neither a party to the proceedings in the writ petition nor was directly aggrieved of the order
dated 30.08.2012, was not competent. He further maintains that the ICA filed by the Government
of Punjab was barred by time and the learned Division Bench erred in law in entertaining the
appeals and ultimately accepting the same.

“
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5. The learned counsel for the Respondents on the other hand has defended the impugned
judgment. He has pointed out that even if the appeal filed by the Government of Punjab was
barred by time, another appeal filed by RMC was admittedly within time. It is settled law that if
two appeals against the same impugned judgment are filed, one of which is within time, the other
appeal should also be entertained and decided on merit rather than being dismissed on technical
grounds thereby creating legal complications and anomalies.

6. We have heard the learned counsel for the parties and carefully examined the record.
There is no denial of the fact that the appeal filed by the RMC was within time. As such, even if
the appeal filed by the Government of Punjab was barred by time, the learned Division Bench
had legal basis and lawful justification to entertain and decide both appeals on merits. Even
otherwise, the order of petitioner's appointment was found to be void. Further, in terms of the
law laid down by this Court in the judgment reported as Yousaf Ali v. Muhammad Aslam Zia
(PLD 1958 SC 104), no period of limitation runs against a void order.

7. As far as the argument of the learned counsel for the petitioner that RMC could not have
filed an appeal, suffice it to say that any aggrieved person whether or not he was a party in a lis
has the right to approach an appellate forum. Reference in this regard may usefully be made to
H. M. Saya & Co. v. Wazir Ali Industries Ltd. (PLD 1969 Supreme Court 65). The learned ASC
for the petitioner has not been able to convince us either that the appeal filed by the RMC was
not competent or that the same was wrongly entertained and decided by the Division Bench.

8. Adverting to the merits of the case, we find that vide letter dated 22.06.2004, the
Principal Secretary to the Chief Minister, Punjab had desired that the case of the petitioner for re-
employment be placed before the Re-employment Board for consideration on merit. However, it
appears that the Medical Superintendent, DHQ Hospital, Rawalpindi without referring the matter
to the Re-employment Board, and on his own accord directly appointed the petitioner on contract

basis. Such order was clearly in violation of the aforenoted letter as well as beyond the powers of
the said office.

9. We have specifically asked the learned counsel for the petitioner that under what
authority of the law the Chief Minister had the power to issue directives regarding re-

employment of government servants. He has not been able to provide any legally sustainable
response to the same.

10. It also appears that the case of one Rizwana Bibi involving identical questions had been
dismissed by a Division Bench of the High Court. The said matter came up for hearing before
this Court in C.P.L.A. No.155 of 2010 which was dismissed vide judgment dated 15.02.2010.
The points of law involved in the petitioner's case are the same regarding which findings have
already been relieved and law laid down in Rizwana Bibi's case. As such, the learned High Court
was justified in relying on the same and refusing to grant relief to the petitioner.

11. It is also noticed that the petitioner did not implead the Province of Punjab as a party in
the constitutional petition. This was despite the fact that the said Government was a necessary
and proper party in the case. In the circumstances, even otherwise, the constitutional petition was
not competent and was rightly dismissed by the Division Bench. Reference in this regard may




usefully be made to Government of Balochistan v. Mir Tariq Hussain Khan Magsi (2010 SCMR
115). .

12. We have also noticed that the dispute between the parties related to contract employment.
This Court has in various pronouncements settled the law that a contract employee is debarred
from approaching the High Court in its constitutional jurisdiction. The only remedy available to
a contract employee is to file a suit for damages alleging breach of contract or failure to extend
the contract. Reference in this behalf may be made to Federation of Pakistan v. Muhammad
Azam Chattha (2013 SCMR 120), where it has been held that it is a cardinal principle of law that
" a contract employee cannot press for reinstatement to serve for the left over period and can at the
best claim damages to the extent of unexpired period of his service. Therefore, it was correctly
held that the petitioner approached the wrong forum in the first place and the learned Single
Judge had exceeded his jurisdiction by interfering in a purely contractual matter.

13. The learned counsel for the petitioner has not been able to show us any legal, procedural
or jurisdictional error, defect or flaw in the impugned judgment that may require interference by
this Court in exercise of its jurisdiction under Article 185(3) of the Constitution of the Islamic
Republic of Pakistan, 1973. The impugned judgment of the Division Bench is well reasoned,
based on settled principles of law on the subject and the conclusions drawn are duly supported by
the record. We are therefore not inclined to grant leave to appeal in this matter.

14.  For the foregoing reasons, these petitions being devoid of merits stand dismissed. Leave
to appeal is refused.

MWA/M-12/SC Petitions dismissed.
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[Supreme Court of Pakistan]

Present: Anwar Zaheer Jamali and Ejaz Afzal Khan, JJ '
FAZLI HAKEEM and another---Petitioners

versus

SECRETARY STATE AND FRONTIER REGIONS DIVISION ISLAMABAD and others-
--Respondents

Civil Petitions Nos. 418 and 707 of 2012, decided on 8th February, 2013.

(On appeal against the judgment dated 19-1-2012 passed by Federal Service Tribunal,
Islamabad in Appeals Nos.766(P)CS/2010 and 814(P)CS/2010)

(a) Service Tribunals Act (LXX of 1973)---

--=-S. 5(1)---Limitation Act (IX of 1908), S. 3---Constitution of Pakistan, Art. 185(3)---Federal
Service Tribunal, order of--- Order not passed in accordance with law---Void order, limitation
against---Scope---Promotion---Temporary employee promoted in preference to regular
employees against the law---Contention of respondent that present petition should be dismissed
on the grounds of limitation---Validity---Respondent was a temporary contract employee and he
was working as such at the time he was promoted---Question as to how could the respondent
rank senior and how he could be given preference over the employees who were regularized
much earlier were questions which had not been answered either in the impugned judgment of
the Service Tribunal or by the respondent---Present case was not a case where the matter could
be set at rest by invoking the provisions regulating limitation---Courts of law were not supposed
to perpetuate what was unjust and unfair by exploring explanation for an act which was prima
facie against law and thus void---Courts should rather explore ways and means for undoing what
was unfair and unjust---Even where the question of limitation, if at all, created any impediment
in the fair adjudication of the case, it had to be looked from such angle of vision---Controversy
urged before the Service Tribunal in the present case had not been considered and decided in its
correct perspective---Remand of the present case was inevitable---Supreme Court, thus,
converted petition for leave to appeal into an appeal, set aside the impugned judgment of Service

Tribunal and sent the case back to the Service Tribunal for decision afresh in accordance with
law. :

Utility Stores Corporation of Pakistan Limited v. Punjab Labour Appellate Tribunal and
others PLD 1987 SC 447 ref.

(b) Administration of justice---

----Person/institution exercising executive, judicial or quasi-judicial power---Order of---Order
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not passed in accordance with law---Non est order--- Scope---Repository of executive, judicial or
quasi-judicial power was required to act in accordance with law---For the very condition for the
conferment of such power was that such repository had to act in accordance with law---If and
when such repository would go wrong in law it would go outside its jurisdiction, and order thus
passed would be non est---Such order could not be protected simply because the repository of
such power, had the power to pass such order.

"Discipline of law" by Lord Denning pages 74 and 76 ref.
Abdur Rehman Siddiqui, Advocate Supreme Court for Petitioners (in C.P. 418 of 2012).
Shoaib Shaheen, Advocate Supreme Court for Petitioners (in C.P. 707 of 2012).

Ejaz Anwar, Advocate Supreme Court for Respondents Nos.2, 3 and 4 (in C.P. 418 of
2012).

M.S. Khattak, Advocate-on-Record for Respondents Nos.1 to 4 and 6 (in C.P. 707 of
2012).

Syed Arshad Hussain Shah, Additional A.-G. Khyber Pakhtunkhwa for Khyber
Pakhtunkhwa on Court's Notice.

Date of hearing: 8th February, 2013.

JUDGMENT

EJAZ AFZAL KHAN, J.---These petitions for leave to appeal have arisen out of the
judgment dated 19-1-2012 of the learned Federal Service Tribunal, Islamabad, whereby it
dismissed the appeals filed by the petitioners.

2. Learned counsel appearing on behalf of the petitioners contended that the learned Service
Tribunal while disposing of the appeals filed by the petitioners did not consider the entire
spectrum of the controversy and as such has failed to deliver a fair and just finding in this case.
The learned counsel next contended that when the respondent was admittedly a temporary
employee, he could not have been promoted to the next higher scale particularly when the
petitioners being eligible by all means were side tracked by brushing aside all the recognized

canons of law and propriety. A finding thus handed down, the learned counsel added, cannot be
maintained.

3. We have gone through the entlre record carefully and considered the submissions of the
learned counsel for the parties.

4, The record reveals that respondent was a temporary employee and he was working as
such at the time he was promoted. Though his services were ex-post facto regularized on 25-9-
2008, yet at the relevant time he was an employee on contract to all intents and purposes. How
could he rank senior and how he could be given preference over the employees who were




regularized much earlier are the questions which have not been answered either in the impugned
judgment or by the learned counsel for the respondents.

5. The learned AAG sought the dismissal of these petitions mainly on the ground of
limitation but to our mind, it is not a case where the matter can be set at rest by invoking the
provisions regulating the limitation. Whether the order promoting respondent No.4 to the next
higher scale could be held to be free from the traits and trappings of a void order is a question
which has deep bearing on the fate of the case. The learned Service Tribunal has not examined
this question in its correct perspective. It has tried to draw a distinction between an illegal and
void order but it appears to have taken too myopic a view of the subject. It cannot be ignored
altogether that a repository of executive, judicial or quasi judicial power is required to act in
accordance with law. For the very condition for the conferment of such power is that it has to act
in accordance with law. If and when it would go wrong in law it would go outside its
jurisdiction. An order thus passed would be non -est. Such order cannot be protected simply
because the repository of such power, has the power to pass such order. Lord Denning in his well

known book the Discipline of law, while commenting on orders of this nature at page 74,
observed as under:--

"This brings me to the latest case. In it I ventured to suggest that whenever a tribunal
goes wrong in law, it goes outside the jurisdiction conferred on it and its decision is void,
because Parliament only conferred jurisdiction on the tribunal on condition that it decided in
accordance with the law".

Another paragraph of this book at page 76 also merits a keen look which reads as under:--

"I would suggest that this distinction should now be discarded. The High Court has, and
should have, jurisdiction to control the proceedings of inferior courts and tribunals by way of
judicial review. When they go wrong in law, the High Court should have power to put them
right. Not only in the instant case to do justice to the complainant. But also so as to secure that all
courts and tribunals, when faced with the some point of law, should decide it in the same way. It
is intolerable that a citizen's rights in point of law should depend on which judge tries his case, or
in what court it is heard. The way to get things right is to hold thus: No court or tribunal has any
jurisdiction to make an error of law on which the decision of the case depends. If it makes such
an error, it goes outside its jurisdiction and certiorari will lie to correct it."

6. In the case of Utility Stores Corporation of Pakistan Limited v. Punjab Labour Appellate
Tribunal and others (PLD 1987 SC 447), the Hon'ble Supreme Court held as under:--

"It is not right to say that the Tribunal, which is invested with the jurisdiction to decide a
particular matter, has the jurisdiction to decide it "rightly or wrongly" because the condition of
the grant of jurisdiction is that it should decide the matter in accordance with the law. When the
Tribunal goes wrong in law, it goes outside the jurisdiction conferred on it because the Tribunal
has the jurisdiction to decide rightly but not the jurisdiction to decide wrongly. Accordingly,
when the tribunal makes an error of law in deciding the matter before it, it goes outside its
Jurisdiction and, therefore, a determination of the Tribunal which is shown to be erroneous on a
point of law can be quashed under the writ jurisdiction on the ground that it is in excess of its




jurisdiction.”
|

7. . Even otherwise, the Courts of law are not supposed to perpetuate what is unjust and
unfair by exploring explanation for an act which is prima facie against law and thus void. They
should rather explore ways and means for undoing what is unfair and unjust. Even the question
of limitation, if at all, created any impediment in the fair adjudication of the case, has to be
looked from such angle of vision. When considered in this background, we are constrained to
hold| that the controversy urged before the Service Tribunal has not been considered and decided
in its correct perspective. Remand of the case would thus be inevitable. We, therefore, convert

these petitions into appeals, set-aside the impugned judgment and send the case back to the
learned Service Tribunal for decision afresh in accordance with law.

Case remanded.

MW|A/F-3/SC

|
|
|
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2007 S C MR 229 O

[Supreme Court of Pakistan]

Present: Rana Bhagwandas and Saiyed Steed Ashh?(‘i’; JJ
AZIZULLAH MEMON----Petitioner

Versus

PROVINCE OF SINDH and another--—-Respondents
Ci§i1 Petition No0.220-K of 2005, decided on 31st August, 2005.

(On appeal from the judgment, dated 28-12-2004 passed by Sindh Service. Tribunal, Karachi in
Appeal No.192 of 2002) :

Removal from Service (Special Powers) Sindh Ordinance (IX of 2000)---

-Ss. 3 & 11---Constitution of Pakistan (1973), Art.212(3)---Penalty of censure, imposition of---
Entire proceedings, commencing from issuance of charge-sheet, departmental enquiry, order of
imposition of penalty, alteration of the penalty by Authorized Officer and final order impugned
before the Tribunal, were conducted under provisions of Sindh Civil Servants (Efficiency and
Discipline) Rules, 1973 at the time when Removal from Service (Special Powers) Sindh
Ordinance, 2000 was already promulgated---Removal from Service (Special Powers) Sindh
Ordinance, 2000, had over-riding effect over all other laws, but neither Departmental Authorities
nor the Service Tribunal bothered to notice that after the date of promulgation of the Ordinance,
all disciplinary proceedings should have been initiated under said Ordinance rather than Rules
enforced in 1973---Since impugned action was initiated and taken to its logical conclusion under
a misconception of law and under a wrong law, it had vitiated entire proceedings including final
order, which could not be sustained under the law---Proceedings as well as final order, were
liable to be set aside---Supreme Court converted petition into appeal and proceedings as well as
impugned order of the Service Tribunal, were set aside accordingly.

M.M. Agil Awan, Advocate Supreme Court and Raja Sher Muhammad Khan, Advocate-on-
Record for Petitioner.

Anwar Mansoor Khan, Advocate-General Sindh for Respondents.

ORDER

RANA BHAGWANDAS, J.---This petition is directed against Sindh Service Tribunal's
judgment, dated 28-12-2004 filed against final appellate order, dated 3-6-2002 passed by Chief
Secretary, Government of Sindh dismissing his appeal against the penalty of censure imposed by
the authorized officer after altering the order of dismissal' from service.

-
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2. On perusal of the record and after hearing learned counsel for the parties we find that despite
promulgation of Removal from Service (Special Powers) Ordinance (Sindh Ordinance IX of
2000) (hereinafter referred to as the "Ordinance") promulgated with effect from 20-8-2000 the
entire proceedings commencing from issuance of charge-sheet, departmental enquiry, order of
imposition of penalty, alteration of the penalty by the authorized officer and final order
impugned before the Tribunal were conducted under the provisions of Sindh Civil Servants
(Efficiency and Discipline) Rules, 1973. It is pertinent to note that section 3 of the Ordinance
provides the mechanism for disciplinary proceedings against civil servant on variety of grounds
and prescribes punishments, which may be imposed upon a civil servant found guilty of charge.
Section 11 of. the Ordinance (sic) that notwithstanding anything to the contrary contained in the
Sindh Civil Servants Act, 1973 and the rules made thereunder and any other law for the time
being in force:

"11. The provisions of this Ordinance shall have effect notwithstanding anything to the contrary
contained in the Sindh Civil Servants Act, 1973 and the rules made thereunder and any other law
for time being in force."

3. In the presence of express and specific language employed in the Ordinance neither the
departmental authorities nor the Tribunal bothered to notice that after the date of promulgation of
the Ordinance all disciplinary proceedings should have been initiated under Ordinance rather
than the old Rules enforced in 1973. This Court has already ruled in a number of judgments that
this Ordinance has the overriding effect over all other laws on the subject except in case of
proceedings, which were already pending before promulgation of the Ordinance. Since the
impugned action was initiated and taken to its logical conclusion under a misconception of law
and under a wrong law, it has vitiated the entire proceedings, including the final order, which
cannot be sustained under the law. The proceedings as well as final order is, therefore, liable to
be set aside.

4. Accordingly after converting this petition into appeal, we set aside the same as well as the
impugned judgment of the Tribunal. The department would be at liberty to initiate fresh
proceedings against the petitioner and finalize it within three months from today. The petitioner
is reinstated into service. However, the question of award of back benefits to him would certainly
depend on the outcome of fresh enquiry, if any, as above:

H.B.T./A-74/SC

Appeal allowed.

..................................................................
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. Service Tribunal

‘ - ) : : . - Dinry MNo. IZSj‘

M. Faiz Muhammad Ex-Baliff,” -~ . 3 |-lo-20F
~_-District Courts Peshawar. ' o : : o :

i(Ap.[')'_ellant) o
VERSUS | | !
" 1. The Registrar Peshawar High Court, Peshawar:
2. The District & Session Judge Reshawar.
3. The Senior Civil Judge Peshawar. .
| | | (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
R IRIBUNALS ACT, 1974 AGAINST THE IMPUGNED ORDER -
DATED 04.05.2017 WHEREBY THE DEPARTMENTAL
APPEAL OF THE APPELLANT HAS BEEN REJECTED /
“AGAINST THE ORDER DATED 04.10.2016 PASSED BY

. HON’ABLE SENIOR CIVIL JUDGE PESHAWAR | :

| - PRAYER: - R . ‘
i - " THAT ON THE ACCEPTANCE OF THIS APPEAL ORDER
L .- DATED .04.05.2017 AND 14.10.2016 MAY BE SET ASIDE AND
Filedto-d2¥ 1yp ApPELLANT MAY BE REINSTATED WITH ALL BACK
LE Rgﬂkﬂm v AND CONSEQUENTIAL BENEFITS OR THE PENALTY MAY
E\C}Q \3 BE MODIFIED TQ COMPULSORY RETIREMENT KEEPIMG
IN VIEW APPELLANT’S MORE THAN 27 YEARS SERVICE.
ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL
DEEMS FIT AND APPOPRIATE THAT MAY ALSO BE
AWARADED IN FAVOUR OF APPELLANT.
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* " “BEFORE THE KH'YBE'R&PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR, "

Appeal No. 1208/2017
 Date of Inst:tutlon e 3110, 2017
_ Date of Decision - ... 08.07.2020
~ Mr. Faiz Muhammad, Ex-Bailiff, District Courts, Peshawar. o

L S o ... (Appellant)
VERSUS i

The Regrstrar Peshawar Hrgh Court Peshawar and two others.
: (Respondents)

"~ Syed Noman Ali Bokhari,

Advocate., For abpeHant :

Mr. Muhammad Rraz Khan Parndakhel

Asstt. Advocate General For respondents. -

' MR. HAMID FAROOQ DURRAN, ¢ .. Chairman.
Mr MIAN MUHAMMAD, Member (Executive)

JUDGME_NT

‘. HAMID FAROOO DURRANI, CHAIRMAN: -

1. The appe!lant is aggrreved of order dated 14.10. 2016 passed by
respondent No. 3, whereby, he was terminated from serwce on account ofm
wrllful absence from duty. In the: rnstant appeal the order of respondent No.
e? -dated 04 05.2017 has also been questloned Through the latter the

departmental appear of appelfant was reJected

2 The appenant havrng been appointed as Process Server (BPS- 02) in
A

\\  the year 1987/88, was . performmg duty at drfferent stations. During the--~

course of employment he was promoted to the post of Bamff BS-03 which |

" was later on upgraded to BS 05. During the relevant days the appellanf was




L posted at Drstnct Courts Peshawar when he was lmpllcated 1n a

criminal -

case through FIR No. 868 dated 18 07 2016 recorded under Sectlon

302/324/148/149 -pPC. As per record and also “his statement at the bar, the

appellant remalned fugitive from law for 6/7 months After his arrest he was -

: released on barl on 24 04 2017. Needless to note that dunng his’ absence the

. 1mpugned order was passed on 14.10. 2016 Departmental appeal was
'submltted on 25. 03 2017 which was re;ected on 04.05.2017, solely on the
ground of belng barred by time. A second departmental appeal was
' preferred before the Honourable Admlnrstratrve Judge, Peshawar High Court
'vvhich also could not'ﬁnd favour and was re]ected on 07.10: 2017 beln,g'
'lncompetent under- the law_.: Consequently, 'm'sta.nt servrce appeal was

'prefer_re.d on-31.10.2017.

3. ‘We have heard learned counsel for the appellant learned Assistant

Advocate General on behalf of respondents and have carefully examined the

relevant record.
: /

4 .‘ l-_earn‘ed counsel argued that the penalty of termmatron from servlce is
not mcluded in the rules therefore, the lmpugned order dated. 14. 10 2016
was void. The perrod of lrmrtatron would thus not run for submrssron of

appeal agalnst such order It was also contended that no show cause notrce,
charge sheet or the statement of allegatrons was ever 1ssued to the appellant

' hence Khyber Pakhtunkhwa Government Servants (E&D) Rules 2011 were

disr egarded by the respondents In his view, the appellant should have been :

suspended till completron of cnmrnal case agarnst him and the departmental

| proceedings taken up thereafter He further stated that the punrshment

awarded to the appellant was harsh keeprng in vrew 33 years of service

-




rendered by hlm In support of hls arguments learned counsel relied on
]udgments reported as PLD 2010- Supreme Court—695 2007 SCMR—834

- 2007- PLC(C S) 685- 118 and ]udgment of. thlS Tribunal delrvered on

20 02. 2018 in Servrce Appeal No. 905/2016

| \Learned Assistant Advocate General, on the other, contended that the

b
¢
i
£

.‘ departmehtal appeal preferred by the appellant Waé admittedly barred. by
' ‘time". Further = the submission - of - second appeal before Honourable

Admlnistrative Judge of Peshawar ngh Cou’rt- was Without any legal basis

' and the time consumed 1n pursulng such’ appeal further delayed the ﬂllng of -
servrce appeal in hand It was the argument of - leamed AAG that codal
formalities are‘supposed to be complied with and completed in the case ofa
civil servant who is pr'esent:and joine the proceedings.,ln the 'caee~ in hand,
the appellant had not only rema:ned absconder from law for about 6/7
months but also d!d not care to partrcrpate in the departmental proceedlngs

He _relied on judgment reported as PLD-2016—Lahore—872.

PR ' .Dealing with the _duestlon of delay in submission of departmental
“9 appeal itis observed that the same is not to be extended. much‘ weightag’e::
The impugned order provrded for penalty to the appellant in_terms . of
.( termination from servrce which, as rightly argued by the learned counsel, is
not included in the major or mlnor penalties provrded in Rule 4 of Khyber

Pakhtunkhwa Government Servants (E&D) Rules, 2011, The order, therefore,

having been passed in blatant diéregard of law can only be termed as void.

6. It is also a fact.that the record béfore us does not include r:oples of

show cause notice or the statement of allegations etc. It is noted in the

o
v




S S clepartmental appellate order that due to rion- appearance of appellant a

N D nottce ‘was - affi xed at hrs home however no copy of such notlce has been
Fo

: *: | . " A ‘made part-of the record Pertlnent to note that the departmental appeal was

‘dlsmlssed solely on the ground of belng barred by tlme

' The provrsrons of Rule 9 of the rules |b|d requ1re that in’ case of W|I|fu|

absence from duty a notlce shall be lssued by the competent authonty
| S ' through reglstered acknowledgment on hiS home address requrrmg the
| | resumptlon of duty Wlthm ﬁfteen days In case no response is recerved from
N . ~ -absentee within the stipulated time, a notrce shall be publlshed in at least
two Ieading newspapers requiring the r_esumptlcm of duty_ 'vyithin”'ﬁfteen days
of publication of notice. In case .of failure of absentee in- appearing in

response-.to the publication of notice, an ex-parte proceedings may be_ ‘taken

agalnSt him. The rule also provides that ‘on expiry of stipulated period

‘ glven in the notice major penaity of removal from service may be imposed

: tf,{& . upon such. government servant. In the case in. hand, neither any notice“was'

t,{S ' &#publlshed ln the newspapers nor the penalty of removal from servrce was
%‘5‘" xS
) :
f,‘.‘ ¢ ;& imposed upon the appellant.
? ‘p‘f @@d . . .

7. For what has been dlscussed..above we are of the yle‘w that no proper
enquiry' vyas conducted against the appella.nt betore' imposition of penalty..
The impug.ned orders are, therefore, set a‘slde and the appellant is reinstated |
in service. 'lhe respondents may,‘.however, condufc,t a proper/regular enquiry
against the appe.llantand conclude the proceedings, within' ninety days ofi
recelpt of copy of mstant 3udgment Needless to note that the appellant shall

be entitled to. part|C|pate in the proceedlngs and put forth h|s del‘ence in

i




gainst.

T ‘ ‘l ' ’ A : ;- . - -
| addition to- the: ~'cro§§f¢§aminétjo‘n of witnesses, if -any; appearing 2

him.

The issue of ‘back beneﬂts in favour. of the appe\lant sha\\ be subj.ect
o the outéo'méé of denovo en‘du‘lry. Part\es are left to bear their own costs. ;
File be consigned to the record foom.

(HAMID FAROOQ DURRANI)
~ _Chairman

(MIAN MUHAMMAD) _
Member (Executwe) S . , _

' ANNOUNCED
08.07.2020
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28 BEFORETHE KHYBER PAKMTUNKHWA SERVICE TRIBUAL l’” (f“ b S

o Appeal No. 703/2016

. . L ' c M'LC{'/MAJ’LZ-/«_
Dateg;“]nr;litulion 10.06.2016

v '\ .. - l,ff Lo )
:A~ N / ; I [ - - ¥ wae e L P % ‘ . -% .
Vo Daleof Dicision” ... - 26.09.2017 _ R i

igbal Kokar, Ex-Primary School Teucher, District Hangu R/O Garden Colony, near
GGHS No. 3 Kohat City. |

(Appellant)
' VERSUS §
I. Government of I\nwbu Pe lI\i: tenkhwa through Secretary E&SE, Peshawar
and 2 cthers, . '
' (Respondents)
; MIL YASIR SALEEM, ‘ : :
o Advocate o — For appeliant.  ~ .
o "’
j . KABIRULLAH KHATTALK,
‘ Asstt. Advocate General For respondents,
: MR. NIAZ MUII/-\’VEMAD KHAN, ... CHAIRMAN
- MR, AHMAD HASSAN " MEMBER
' JUDGMENT j
NIAZ MUTHAMMATD KHAMN. CHAIRMA%\’N.» Afguments of the learned
counsel for the parties he.zu'(;i and record perused. A
i ' L
FACTS
o . ‘
| ' ['hu appeliant is agg mvcd f: om his termumtlon or de1 dued 09 09.2009. Agamst
| which he tiled ’icpaltmmta- appezl on 13, 22016 whlcn was not responded to and
5 ' Uiereafter the present appea on 10.03.2016.
. . i .
S RGUMENTS
The learned coum:l for the appellant argueq that the appeliant was never charge
2ted nor regular anu ry was held as i was thé requirement of the relevant law in
| t . .
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departiment hag xssucdl notice of absence and other proceedmgs I

AR T TR R

vogue for the (ime %being ie. Khyler Pakﬁtunkhwa Removal from Service (Special

Powers) Ordinance, 2000. That the agpellant

for which he haq been: striving throy

ugh correspondence with the department bul the

department had not be:en providinn the copies of the order, That at [asl he got the copy of

the order ¢ through the I:‘\[aht ) JnIn.xm.lon Con‘mmlon on 13 11 '1015 He ﬁnther

that at the relevant tnne the above mennonc,J Ordmance was in vooue whereas - the

ke advertisement in

~ .

‘newspapers under the Khyber Pakhtunkiwa Government Servam« (E&D) Rules, 1973,

That the delay in filing in de]‘)gu[mon.al appeal was due to fijs iIlne“ s and due to family

problems. That the word “termination’, ag mentxoncd in the final ; mpugned order ig- not

proper. That if the appe’al IS novaccepted, the penalty of appel]

ant may fe converted into

cOmpulsory retirement as the appellant hag 23 years service at-his credit. The learned

counsel for the appellant argued (hyt in view of Judgment reported in 2004-PLC

(C.$)1014 technicality SxiOUI(: not come. in the way of substantia] Justice and the

limitation is a matter of techp; seality, -

4. On the other hand; the Jearned Assistant Advocate Gcneral argued that the present

appeal is hopelessly trme barred for (he reason that the deartmental appeal was fijed

after almost 7 years. 'lhat N9 explanation for this delay has beep put foz‘fh' by the

appellant. That no applicauan for fcave hag ever be° i submitted by the appellant n the

department, That there WZiIS o other way for the department but 10 issue notice op his

home address and also inforin him through newspaper which was cotrect procedure,

CONCLUS'ION.

5. This' Tribunal woulﬁd first take up the issue of the proceedmgs being conducted,

under the Khyber® Pakmuni\h\m Gove

when Khyber P‘akhtunkhwn Remov

unment Servants (E&D) RuIes 1973 at the time

ol from Service (Specxal Powers) Ordmance 2000

was in force, Going through (he sai¢f Oxdmancc ohe can rcach the conciusion that this
; .

b

argucd

Was never served Wlth final i lmpucned order .

v e

L SRR o




~ Ordinance has never repealed the Khy

6. The notices were

judgments were not similar (6] the present '19,;eal Had tn

ber Pakhtunkhwa Govemmcm Servants (E&D)

Ruies, 1973, Rule 1] of the Ordinarcc clearly gives overrldmg effect to the Ordmance

viz-a-viz the Civi] Servants Act, 1973 and th

for the tlmc being in force. Since the Oy ‘din
g

ance does not pr ovndc any special pxoceduxe

{i

ar the proceedings of '\bsem civil servant, and the Khyber Pakhtunl\hwa Government

servants (E&D) Rules, 1973 do provide a. special procedure in the form of Ruie 9 there is

i
0 dxscordancc, betwcen rule 9. ibid and tl

- 1

had Lherefor_e rightly i'nvbked

1€ provisions of the Ordmance The dcpartment

the provisions of Rule 9 of the Khyber Pakhtunkhwa

Government Servants (E&D) Rnles 1973,

IlaSUCd 1o the aﬂpelhnt and when he did not turn up,

advertisement in the ; new spapers were issued and thereafter when he did not

and’ proceedings, the unpugned: order

join the dtity
as passed. There is no illegality in the

proceedings.

7. Coming to the limitation, the departmental appeal havi'ng been filed after 7 years is
clearly time barred and the appellant was duty bo_und to have explained each and every

1
\

day for condonation of delay. He h:

.
.

is general in nature and it cannot_ be pr ‘sumed Lo C\plam each and every day deiay. Bemg

a civil scrvant the agpe lant was bouad to apply for leave which 1tseif 15 a mlsconduct

and he cannot give any explanation for this,

. Coming to the judgment relicd upon by the learned counsel for the appellant

regarding limitation being technicality, this Tribunal is not inclined to agree with the
4 , X ) s . : ’
learned counsel for«the appeilant as the circumstances mentioned in the above reported

e 'o_rd‘er- of the authority been void

ab-initio, or the limitation ol only days was his case then surely this Tribunal would have

ignored the 'imitation but th@s is not the case. The objection of the learned counsel for the

, 0.
L : N
1 - . -
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. appellant In thc 1mpugned order by using the word “termina{ion"’, this Tribunal is of the
f .
f

»

. [ view that by using-the word “{ermination™ mstcad of “removal” the order does. not
become \’Dxd It can at the most bc irregular and this 'Inbunal has the power to. rectify the
l’ same. Sumiarlv the learned counsel for the appellant also objected tg the retrospectmty

of thc 1mpugned order, By gwmg retrospectxve effect the order cannot be termed as voxd

‘ This 1rregular11) .can also be rectified by this | : Tribunal. This Tribunal. therefore, in
i

} exercise of thc powers conferred under Scetion 7 of the I\ Wber Pakhwnkinva Service -

Tribunal Act 1975L amend the impugned order by

-
'

into “removal” and also the date of termination is substituted with immediate effect. With

4

. these modifications, this appeal is dismissed. The request of the learned counsel for the

.

appellant for converting the penalty of removal from service into compulsory retirernent

T

cannot be acceded to because lhxs Tribunal 51ts in appeal against the departmcnta]
|
authority and can- ‘convert the penaliy into any other major penalty or penalties if the

departmental :authorxtv had also such' power But since the proceedings under Rule 9 of

the E&D Rules provides only: for 1cmovql from service, the depaftmental authority had

no option of m‘pbsmo any other penalty except rem ovql from service. Had the penalty
been 1mp05ud uncer Rule 4 of the Khyber Pakhw'lkhwa Governiment Servants (E&Dj)
Rules, 2011 or pari-materia Rule-4 of the Khybe1 Pakhtunkhwa Government Servants

(E&D) Rules 1973 this Tribunal could have converted the same to any other type but no

when the sqope of the penalty is limited by rule-9 of the E&D Rules 1973 to remova

from service only. Parties are left to bear their own costs. File be consigned to the recor

oom. s
i )
L Az L}HAA/MA:D KHAN)
: e AIRMAN
e YT
. SeEMAD HAssAN)
MEMBER
1 .
—r
ANNOUNCED
26.09.2017
t

substituting the word “termination” |
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BI* FC )RE T HE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Service AppeaI No. - | k /2018

. Fazal Ghanl Driver Constable No. 502 S/O Sardar Khan R/O village Garhi

Hameed Gul Mlan Tehsxl & DlStl ict Chaxsadd
. APPELLANT

]x‘n.!!“, Eh >:* tu\‘ hwa
S e k.h 233l

w ‘ o | R)"i;;:r“ P -:"w__: ;“_-
E)m 9{ /01/2‘2}/8

The Provmmal Pohce Ofﬁcer Government of Khyber Pakhtunkhwa

The Additional Inspector General of Police, CTD Khyber Pakhtunkhwa
Peshawar. :

‘The Deputy Inspector General of Police, CTD Kiyn‘ér Pakhtunkhwa
" Peshawar. . .

The ASS]Stant Inspector General of Pohce CTD, Khyber Pakhtunkhwa

: Peshawar

- RESPONDENTS |

. APPEAL UNDER SECTION4 OF THE |
KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL ACT, 1974 AGAINST THE
- IMPUGNED ORDER DATED 04-12-2008
PASSED _BY THE ASSISTANT |
INSPECTOR GENERAL OF POLICE,
CID KHYBER _PAKHTUNKHWA,

. PESHAWAR __(RESPONDENT NO.4)
WHEREBY THE APPELLANT WAS -
AWARDED _ MAJOR __ PENALTY
' OF DISCHARGE FROM _SERVICE
AGAINST  WHICH . A
DEPARTMENTAL APPEAL WAS
FILED BUT THE SAME WAS NOT
RESPONDED.




01.07.2021

' SA# ‘1772018 Fazal Ghani Vs. Police Department

Appellant wrth counsel present | o

Mr Usman Ghanl learned Distrrct Attorney. alongwrth Wa]Id Khan AS.T

for respondents present
i

After hearrng the- parties at certaln length what we are able to

'understand Is that the appellant was holding the post of Drrver Constable who )

' ~und|sputedly, was proceeded agarnst on account of his alleged absence from

duty: The’ appellant has purported in memorandum of appeal that he was

prevented from performance of. duty under the color of an inquiry relating to

his ‘absence but wrthout affordrng him . any opportunrty of hearing, he was

discharged from service.

“On the other hand, the'-~lr5npughed order speaks itself that the Driver
Constable (Appellant) was found absent from duty for certain. periods

enumerated in the impugned order w'rthout—‘ obtaining.any leave or permission

" from his superiors. According to narrative in the impugned order, the absence

period of jche appellant was treated as deliberate absence from lawful duty

,without'a.ny intimation or permission by his. superiors. This factual position

attract our attention to Police Rules, 1975, wherein, no ground is provided for
punishment relating to wiliful abse,nce'; while he was not proceeded against
under Khyber Pakhtunkhwa Removal from Service (Special PoWers) Ordinance
2000 was in field havrng overrldrng effect on other laws. Obviously, the Police
Laws relatlng to punrshment/drscrplmary actlon are also included. Rule-3 of -

(R.S.0, 2000) deals with dismissal, removal and compuisory retrrement etc. of

certain persons involving Corporatlon Servrce etc. Section 3(1) (a) of (R 5.0,

- 2000) among other grounds for punishment also provides a ground being

guilty of habitually absenting himself from duty without prior permission of the
superiors. There is no provision in (R.S.0,. 2000) providing ground' for action
on willful absence from duty. If the Police Rules, 1975 and R S.0, 2000 do not
deal with ground for action on wrllful absence then at the time of impugned,
absence from duty, the actron was possrble under the Khyber Pakhtunkhwa
Government Servants (Efﬁcrency & Discipline) Rules, 1973. Rule 8-A of said .
rules deals with procedurein case of willful absence. There is non-abstante
clause in the Rule 8-A and is followed by a self-contarned procedure for

drscrplrnary action in the case of wrllful absence, as copled below

“Procedure in case of willful absence‘.--- Notwithstanding -

anything to the contrary contained in these rules, in case of w’iilful'.



‘absence from duty by a Government Servant, a notice shall be |ssued

A by the authorized officer through registered acknowledgment due
.- cover on hIS home address directing him to resume duty forthwith. If-
the same is recelved back as undelivered or no. response :s received
"~ from .the.absentee within the stipulated time, a not:ce shall be
. bublished in at least two Ieéding newspapers directing him to resume
duty within Afifteen, days of . the publicat'ion of that notice, failing
'which an ex-pai'te decision will be taken against' him. On eXbiry- of
the stipdlated period given-in the notice, the authorized' officer shall’
: recommend his case to the authority for |mp05|t|on of maJor penalty
:of removal from service.” I Lo ' .

Havnng expounded the Iegal pos:tlon relat:ng to willful absence

|mp051t|on. of pumshment on account of willful absence,ﬂ--.the question of

retrospectivity_w of punishment'does not arise mainly for the reason that

herein- before we have no hesitation to- ho|d that in case of an order of the _

absence pkeceding the date of culmination of disciplinary proceedings 'it'self ,

makes basis-for, ex-parte decision for removal from service. Therefore, the -

case in hand involving imposition o_f penalty through 'impug.ned:order. on

accqunt of purported wil_lftjl absence'is not a fit case to be heard by foll.Be'nch

constituted in view of some intricate.points raised at different stages during'

“hearing of appeal. With the given observations, we direct for hearing-of this

appeal in ordinary course and it is hereby deliiinked from the questions having

-arisen in the case of Mu‘na‘mmad Saieem i.e. Service Appeal No.265/2017.

Learned District Attorney at this stage, sub'mitted that the appellant was

and the same is not (:overed_ within the punishment under Police Rules, 1975.

: :He will be at liberty to press this poi'nt with his own contention at the time of

full hearing of the apbeal;
‘Case is adjourned to 25.08.2021 before D.B for hearing.

.
I |
e AMm

(Salah-ud-Din).
Member (J)

~ (Atigq ur Rehman Wazir) '- : ~ (Rozina Réhman)
1 Member (E) : | , I Member (J)

.dischar‘ged from service within meaning‘of‘RuIe-l_Z.Zl of Policé Rules, 1934 |
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\ N supement

 ATIQ-UR-REHMAN WAZIR MEMBER (E):-  This single jud‘gmhen't o

shall dispose of the instant service appeal as well as the connected Service Appeal
bearing No. 6599/2021 "utled Sheryar Ahmed Versus Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar and two others” as common quastion of law and

factﬁ are invoived therein.

02 Brief facts of the case are that the appellants, while serving as SHOs i

police stations, were charged in FIR Dated 24-06-2020 U/Sﬁ 166/342/355PPC

Liken Cyber crime Act, 2016. Conse,qumt!y, the appellants were arrested and proper
Fakh tukhwes '
Service Avrivungss

Peshawsr (nmmal procedure initiated” against them. Simultaneously, departmental

proceedings were also initiated against them and were ultimately awarded WEth_

read with section 118 & 119 of Police Act, 2017 and section 20/21/22 and 24 of
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major punishment of dismissal from service vide order dated 28-12-2020. Feeling
aggrieved, the ap.pellants filed separate deparﬁfﬁental appeals, which were also
rejected vide order dated 20-04-2021, hence the instant service appeals with
prayers that the impugned orders dated 28-12-2020 and 20-04-2021 may be set

aside and the appellants may be re-instated in service with all back benefits.

.03 Learned counsel for the appellants has céntended that the impugned
orders are against law, facts and norms of natural justice, hence not tenable and
liable to'be set at naught; that the appellants has not been treated in accordance

~with Jaw and their rights secured under the Constitution has ba‘d‘ly'been vidl,ated; :
that the appellants were not affordea applropriate opportunity of defense, as no
regular' inquiry was conducted against the appeliants; that during the course of
disciplinary proceedings, the appellants were behind the bars, inspite they were

not associated with proceedings of the inquiry, as such the impugned orders are

| \ liable'to be set aside on this score alone; that neither statements of the witnesses
\f were recorded in presence of the appellants nor any opportunity was afforded to

the appellants to'cross—examine such wihiesses; that the appellants were notl.

directly charged in FIR, but upon the statement of the complai.nant g/sﬂ164‘ Cr'Fé, .

the appellants were nominated in that criminal case;. that no statément_’ of the '

'compléinant was recorded in presence of the appellants duriné; tlﬂé inqﬁi;y
proceedings, which was a mandatory step‘ in disciplinary pro;:eedings; that no
charge sheet was communicated to the appellants i‘nspite of the fact that the
appellants were in jail and it was very easy for thé respondents to serve show
_cause notice through éuperintendent of Jail, which however was not done in case
of the 'appeilants; that show cause notice was issued to the ap:pellants on 24-12-
2020, which was received by Superintendent of Jails on 28-12-2020 and handed
over to the appellants on the same day; that onthe same day i.e. 28-12-2020,
the appellants were dismissed from service, which shdws malafide on pért of the

RO ; ‘respondents; that the appellants were involved in a criminal case and as per CSR-

. . L
Khyber Pakitukiwg
’ Service Tribunal
Peshawar

S




194-A, the appellants were fequired to be suspended from service till the
conciusion of the criminal case pending agjainst them, . but the respondents

without waiting for decision in the criminal case, dismissed the appellants from

. service in violation of CSR-194,

’

04. Learned District Attorney fbr the respondents has contended that the
appellants were proceeded departmentally on the charges of subjecting one
Radiullah alias A'imeray Tehkalay to inhuman and degrading 'treatment; that a
criminal case was also registered' against them u/s .166/342/355 PPC. read with
section. 118 and 119 of KP Police Act, 2017 and sections 20/21/22 and 24 of cyber
crime Act, 2016; that the appeilants were'pro‘ceec!ed against aepalrtmelwtally on
the same very charges and they.were served with charge sheet/statement of
ali_egations and SP City was .ag-)pointed as inquiry officer;-that during the course of
he inquiry officer !‘bund them quitty of the charges leve;led‘against them;
that upon receipt of. Vfindings of the inquiry officer, the abpellants were issued final
show cause notices; that' after observing all the coﬂal formalities, {iwe appetlaqts
were awarded with appropriate punishment of dismissai from service vide order

dated 28-12-2020.

05. .We have heard learned counsel for the parties: and have péruksedlfthé

record.

06. In order to fuilly appreciate the issue in hand, it would be useful to have a

© glimpse of the background of the case. Record reveals that a video was made

viral on social media by unknown peréons, where one Mr. Ridiullah allias Amir
Tehkalay can be s'een‘ drunken, abusing senior palice officers, which attracted
wrath olf policé in shape of an FIR lodged against him in police station Yakatut,
thereafter another video of Amir was made viral, where he is seen apologizing for

his abusive'lé_nguage in his first video. After few days, another video of the same

person went viral, wherein police officials can be seen inflicting brutal torture on




limelight, which was agitated st condemned from every corner inclluding print
and electronic media and which necessitated the senior police officials to take
actrion.against those involvéd in the issue. In the first place, an FIR U/Ss
166/342/355 PPC read w;th sections 118, 119 of Khyber Pakhtunkhwa Police Act,
2017 and sections 20/21/22/ & 24 of Cyber Crime Act, 2016 dated, 24-06-2020
was registered against three police' officials, namely .AS'I Zahir. Ullah and
constables Tauseef and Naegm, who can be clearly seen in the video. Amir, the
victim, was produced before the court of judicial magistrate, who i his statement
dated 01-07-2020 recorded U/S 164 CrPc; interalia had divulged that he was
tortured by police on the directions of both the appellants, who at that time were '
SHO PS Yakatut and PS Tehkal, hence names of the appellants were also inserted

in the FIR dated 24-06-2020 and both the appellants were arrested on 01_--07-

’ OV '

Yoo~
\/\ 07. On the other hand, departmental proceedings were also Initiated against
the appeliants. Being involved in a criminal case, the respcndents were required

to suspend the appellants from service under section 16:19 of Police Rules, 1934,

which specifically provides for cases of the nature. Provisions of Civil Cervice“ %

Regulations-194-A also supports the same stance, hence the :espondents were' e

required to wait for the conclusion of the criminal case, but the respondentq""} B

hastily initiated departmental proceedings against the’ appellants and dismissed
them from service before conclusion of the criminal case. It is a settled law that
dismissal of civil servant from service due to pendency of criminal case against
him would be bad unless such official was found guilty by competent:court of law.
Contents of FIR would remain unsubstantiated allegations,v,ar.ud based o‘n the
same, maximum penalty could not be imposed upon a cirvil servant. Reliance is
pialced on PLJ 2015 Tr.C. (Services) 197, PLJ 2015 Tr.C. (Services) 208 and PLJ

2015 Tr.C. (Services) 152.

‘ khwa
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08. Placed on record is. chirge sheet/statement of allegations dated 03-07-
2020 containing the charges as discussed abbve and probable involvement of the
appellants in Ath'e brutality and recording and making viral the videos of the victim.
Record wou!d suggest that -such charge sheet/statement of allegations were not
served upon the appellapts, as the apbeliants at that part_icutar time were in jail
and it was very easy for the respondents to serve it upon the appellants through

superintendent Jail, but the'respondents confined its proceedings only to the

‘extent of fulfillment of a formality, which shows malafide on part of the

respondents. The allegations so leveled against the appellants are mainly hased
on the statement of-the complainant, but it wasA responsibility of the inquiry
officer to prove the charges leveled b'y the complainant, but the inquiry officer did
not bother to conduct— 3 ‘proper in.quiry ianci while sitting in his office, wrote a two

page Which is of no value in the eye of law. The authcrized officer failed

\\/J \‘(\/'l{frame the proper charge and communicate it to the appeliant’'s alongwith

statement of allegations explaining the charge and other relevant circumstances
proposed to be taken ‘into consideration. Framing of . charge and ils
communication alongwith statemient of allegations was not merely a formality but
it was a mandatory pre-réquisite, ‘which was to be followed. Reliance is placed on

2000 SCMR 1743.

09. Report of_ the inquiry so conducted was submitted on 24«11-2020‘, but it
cannot be termed as a reqular inquiry, as the same is replete with deficiehéieé;
The 1nduiry officer did not bother to associate the appellants with the inqufry
proceedings knowing the fact that the appellants are behind the bars, rather he
4hAas observed in his ;"epor{ that the appellants were celled through
summons/parwanas to attend his office, but they did not appear before the
inquiry officer. 1t is ridiculous on part of the inquiry officer summoning a person,

4

who is behind the bars and not taking the pain to attend to them in jail, which

clearly shows that neither the appellants were associated with proceedings of the




inquiry nor were thgy afforded any opportunity to defend their cause. Such an act
on part of the inquiry officer is a clear manifestation of professional dishonesty
and shirking responsibility, which raises a question as to what would be the
evidentiary value of the contents of the inquiry report. The appellants were very

- clearly discriminated, which however was not warranted. The Supreme Court of
Pakistan in its judgment reported as 2008 SCMR 1369 has held that in case of
'imposing major penalty, the principles of natural justice required that a regular
inquiry was to be conducte\d in the matter and o__pportunity of defense and

| | persdnal hearing was to be provided to the .civil servant proceeded against,
otherwise civil serva'nt-wouid be condemned unheard and major penalty. of
dismissal from service would be imposed upon him wit'hout. adopting the reduired

mandatory proeedure, resulting in manifest injustice.

10. . 1In the iﬁquiry so conducted, no effort has been made to prové the
cha‘rges leveled against them, nor statements of any witnesses were récorded. In
absenice of any solid proof, the inquiry officer only relied on hi_'s own wisdom. In a
mahnér, the ’appellant.s wure deprived of the right to cross-examine witnesses
resulting in :_ﬁanifést injustice. Reliance is placed‘on 2008 SCMR 609 and 2010
SCMR 1554. Since the appellants were in jail, hencé, they were unable to appear
before the inquiry officer, but the inquiry; officer was duty bound to associate

thLm even in jail and to afford them opportunity of personal hearmg, wh:chi 7

however was not afforded by the respondents and which smacks malaﬁde on part PR

of the respondents. It is a cardinal principle of natural justice of uniyersal-:—f'"
applicaﬁon that no one should be condemned unheard and_ where there was
likelinood of any adverse action against anyone, the.principle of Audi Alteram
Partem would require to be followed by. providing the person conce.rned an
opportunity of being heard. The inquiry officer mainly relied on hearsay with no
solid evidence against the appellants. Mere reliance on hec;irsay and that too

T without confronting the appellants with the same had ho legal value and mere
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presumption does not form basis- for imposition of major penaity, which is not

allowable under'the faw.

11. The respondents issued final sHow cause notice on 24-12-2020 asking the
appellants to respond within seven days of the reéeipt of such notice. Record
would suggest tHat such notice*was received by Superintendent of Jail on-28-12-
2020 an\d was vdeliv‘ered to tﬁe appellants the same day, but the respondents
were bent upon removi.ng the appellants from sefvice, hence issued their.
dismissal order on 28-12-2020 without waiting for reply of the appellants, Which
shows, a clear malafide on part of th‘e respondents. We are conscious of fhe fact
that the~issue_ sparked the sense of insecurity at the hands of uniform personnel,
besides creating panic in the ;ociety, which ultimately created uproar. In order to
pacify the sentiments of public, the haste of respondent§ in making sofneone a

scapegpaﬂ'w/mjerslandame but awarding major punishment without proving- the

-

‘s R’a.slmww

guilt is not appropriate. Purpose of deterrent punishment is not only to maintain
balance with the gravity of wrong doﬁe by a person but also to make an ekample
for others as a preventlw_ measure for reformation of scuiety. Concept of minor
penalty in-law was to make an atternpt to reform the individual wrong doer. In
service lﬁatter, extreme penali'yf for minor act depriving a pérson from right of
earning livelihood would defeat - the reformatory concept of bunishment in

administration of justice. Reliance is placed on 2006 SCMR 60.

\

12.  Though the appellants were granted bail by order of the Supremé Court of

Pakistan vide judgment dated 18-12-2020, but due to a typographical error in the
bail gra‘nting order, another orde.:r was issued by Subreme Court of Pakistan vide
| judgment dated 24- 02-2021 and the appellants were released on bail on 26-02-
2021. The criminal case is still pendmg against the appellants which will be
decided on its own merits in due course of time, but it is a well settled legal
‘propOSition that criminal and departmentaF proceedings can run side by side .

without affecting each other, but in the instant case, we are of the considered

st an, ﬂm‘.p‘_k}« ';ga&_;g ‘ }':'“nrw-i iﬁ:\‘ﬁ’\ﬁ{ ,,
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opinion that the departmental proceedings were not conddcted in accordance
with law. The authority, aiithorizid offic'er and the inqu@ry officef 'badly failed to
abide by the relevant rules invletlter and spirit. Thé procedure as prescribed had
not been adhered to strictly. All the formalifies héd been completed in a
haphazard manner, whic{;\ depicted sémewhat in-dec.ent haste. The allegations so
leveled had not been proved_. The appellants suffered for longer for a ch‘arge,

which is not yet proved. .

13. In circumstances, the instant appeal. .és well as connected Service Appeal'

bearing No. 6599/2021 “titled .She.ryar Ahmed Versus Provincial Pblice Officer,

Khyber Pakhtunkhwa, Peslhaw'ar'and two others” are accepted. The impugned

orders dated 28-12—2020.and 20-04-2621 are set aside and the app_etlant-s‘are re-

instated into service. The intervening period is treated as leave of the kind due.

The ’respondents still have an bptioh L;nder thé provisionls- contaiﬁed in_ Rule
%

16:2(2) of Police Rules, 1934, if decision in the criminal case was found adverse.

Parties are left to bear their own costs. File be consigned. to record room.

ANNOUNCED
22.12.2021
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(AHMAD SULTAN TAREEN) " (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN) - - ‘ ' MEMBER (E)
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