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04.12.2018

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
At Camp Court Swat

Service Appeal No. 125/2018

eee.. 24.01.2018
04.12.2018

Date of Institution
Date of Decision

Mr. Bacha Hussain Ex-Constable No.465, District Police Swat.
Appellant
’ Versus A
. The Provincial Police Officer Khyber Pakhtunhkhwa Peshawar.
. The Regional Police Officer, Malakand, at. Saidu Sharif,
District Swat. U
3. The District Police Officer, District Swat at Gulkada. .

N —

Respondents

e
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Member (4
Member (1)

Mr. Muhammad I-Iamid“Mughal——
Mr. Hussain Shah

JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - Learned

counsel for appellant and Mr. Usman Ghani lcarned District
Attorney alongwith Mr. Khawas Khan St legal for the respondents
present.

Lo

2. ‘The appellant has filed the present appeal u/s 4 of the ‘<h ylibr C,

Pakhtunkhwa Service Tribunal Act, 1974 against the order dcu\cd o

07.11.2017 of the respondent No.3 whereby he 'Llph(:ld his p
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| vain; that the appellant,

order dated 19.10.2016 resultantly the appellant was retired on

| supérannuation pension w.e.f 02.10.2011 (Afternoon) with recovery

of over payment of pay from his lum-sum payment/graduaty w.e.f
03.10.2013

3. Learned counsel for the appellant argued that the appellant
joined the Police I'orce as Constable in the year 1979; that at the

time of joining the Police Iorce, the date of birth of the appellant

‘was recorded as 03.10.1957 and the appellant was planning to get

retired on the due date in the year 2017 by attaining the age of
superannuation; that to the utter surprise of the appellant the
respondent No.3 issued order dated 19.10.2016 regarding his

retirement w.e.f 02.10.2011 and for the recovery of over payment

from his lum-sum payment/graduaty; that feeling aggrieved the

appellant filed departmental appeal to the appellate authority but in

then filed secrvice appeal bearing

No.1235/2016 and this 'l‘riBunal vide judgment dated 05.09.2017
directed the department to conduct Probe/Inquiry; that after a s.héinj{i

inquiry the respondent No.3 issued the impugned order dated

077.11:2017; that the departmental appeal of the appellant against the

impugned order was also filed vide order dated 17.01.2018. [.earned

-counsel for the appellant contended that the datec of birth of the

appellant as recorded in his Service Book as 03.10.1957 is correct

~~~~~~~

departiment and was not within the reach of the appellant to maj

any tempering therein. lurther argued that the inquiry officer has
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held the appellant responsible for tempering in the date of birth in
his Service Book, from 1951 to 1957, arbitrarily and in the

mechanical manner. Further argued that the appellant performed his

“duties tll the issuance of the order of his retirement dated

19.10.2016 as such the question of over payment does not arisé.

4. As against that learned District Attorney argued that in the
service record 0'!’.‘ the appellant his datc of birth was recorded as
03.10.1951 in figures as well as in words but the appellant
manipulated the service record by tempering and changed the figure

51 to 57 but he forgot to change the words Fifty One. Further argued

‘that according to the findings of the ‘inquiry officer, the datc of

retirerment of the appellant on supcrannuation falls on 02.10.2011 as
per entry in.the service record therefore the appellant has rightly
been retired w.e.f 02.10.2011 vide order dated 19.10.2016. Further
argued that as per expert opinion of the Regional I‘'orensic Science
L.aboratory Swat tl]letplfigillal date of birth of appellant is 03.10.1951

7
in the Service Book

e L ’
. .
‘which has been tempered to make it

03.10.1957. lu1thc1pargiflc,d that as per directions of this 'l‘ribt.i'nai in’
the judgment passed in service appeal No.1235/2016 the matter W»as
théroughly probed and the inquiry officer also held the appellant
responsible for tempering in his date of birth recorded in the Scrvice
Book and recommended that the order of retirement in respect of the
appellant issued by the DPO Swat may be maintained.

5. Arguments heard. File pejruscd.

6. Plain perusal of the relevant page of copy of Serviécs
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would show that the year of birth of appellant is 1957 in figures and

1951 in words. According to the report of Regional Forensic
Science Laboratory (RISL.), Swat the date of birth of the appellant
in his Service Book has been tempered and that the original date of
birth is 03.10.1951 which has been tempered to make it 03.10.1957.
In these circumstances, the inquiry officer correctly given the
finding that the original date of birth on the Service Book of the
appellant has been tempered (o the effect that the original date of
birth 03.10.1951 converted to 03.10.1957 and that the date of birth
of the appellant for the purpose of service in his department is
03.10.1951 and his retirement was due on 02.10.2011.

7. However it may also be mentioned that on onc hand the

inquiry officer admitted in his report that nothing came on the

surface that as to who {rom the office staff of Establishment Branch

is responsible for tempering the date of birth of the appellant but on
the other hand held the appellant responsible. for tempering in his
service record simply on the ground that the tempering was made to
the advantage of the appellant with his connivance. Hence the
argument of learned counsel for the appellant that finding of inquiry
officer vis a vis holding the appellant responsible {or tempering in
the service record is but arbitrary, carries weight.

8. In the light ()[“Aabove, it was the authority who badly failed in

issuing timely retirement order of the appellant w.e.f 02.10.2011.

‘The authority was supposed to. check and put signatures on the

Service Book of appellant every year who joined his services {rom
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-the year 1979. There seems to be apathy on'the part of respondent

department that the delinquent official from the office staff of

| Establishment Branch, responsible for tempering in the Service

Book, could not be traced out.

9.  The department has issued the lretirement order of the
appellant with the delay of five (05) years and during these five (05)
years the appellant was required to perform duties and Was also paid
monthly salaries. As suéh the monthly salaries paid to the appellant
during these five years cannot be recovered otherwise the duty
performed by the appellant would amount to forced labor. Hence the
order of recovery of monthly salaries paid to the appellant w.c.t
03.10.2011 ull 19.10.2016 is not tenable.

10. As a sequel to above, the order of retirement, of the appellant

on superannuation w.e.f 02.10.2011 is upheld whereas the order

regarding the recovery of salaries received by the appellant w.e.l
03.10.2011 tilf 19.10.2016 is set aside. The present service appeal is
partially accepted in the above terms. Parties arc left to bear their

own costs. ile be consigned to the record room.

1 N g

(Hussain Shah) (Muhammad IHamid Mughal)
Member Member

Camp Court Swat.

1 ANNOUNCED

04.12.2018
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02.10.2018 Appe‘llant Bacha Hussan in person present. Mr. Khawas

Khan, S.1 (Legal) for the respondents alongwith Mr. Usman Ghéni,
District Attorney present. Rejoinder submitted. Appellant made a
request for adjournment. Granted. To come up for arguments on

- 04.12.2018 before the D.B at camp court, Swat.

“}/ irman
Member Camp Court Swat

04.12.2018 - L.earncd counsel for the éppcllant and Mr. Usman-Ghani

lcarned District Attorney present. Vide scparate judgment of
today of this Tribunal placed on file, the order of retirement, of
the . appellant on superannuation w.c.f 02.10.2011 is upheld
whercas the order regarding the recovery of salaries received by
the appeliant .w.c.'!‘ 03.10.2011 ult 19.10.2016 is sct asf(iié. Tl
present scrvice ‘appeal is partially accepted in the above terms.

Partics are left to bear their own costs. File be consigned 1o the

record room. !

(Hussain Shah) (Muhammad Hamid Mughal)
Member Member

Camp Court, Swal.

ANNOUNCED
04122018
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06.06.2018
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The Tribunal is non-functional due to retirement-of the
Worthy Chairman. To come up for the same on 06.06.2018
before the S.B at camp court, Swat

Neither the appellant nor his counsel Ppresent. Syed
Muhammad Musa, Head Constable alongw:th Mr Usman Gham
District Attorney for the respondents present Representatlve of
the department submitted wrltten reply,

which is placed on file To

come up for rejoinder, if any, and arguments on 07.08.2018 before

D.B at Camp Court Swat

-

Chairman
Camp Court, Swat

Appellant in person present. Mr. Khawas Khan, S.I for
respondents present. Due to summer vacation the case is

adjourned to 02.10.2018 for the same at camp court Swat

cr
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,09.03.2018 ';Cou‘nsel for the. apbellant present. Preliminary arguments
| heard. The learned counsel for the appellant argued that initially the

- appellant %:N:Ztired on';"superannuation through “an order dated

19.10.2016 from a back date i.e. 2.10.2011. That the said controversy

| was finally resolved by this Tribunal vide judgment dated 05.09.2017

whereby the department was directed to hold proper enquiry regarding

the actual date of birth of the appe]lanf. That thereafter, the department

. égain passed an order dated 07.11.2017 on the same line as that of

| order dated 19.10.2016. That against this order, the appellant filed

.departfnénlfal appeal on 21.11.2017 which was rejected on 17.1.2018

an%‘ thereafter, he filed the present service appeal.

R
o aeemLt

The grounds as argued by the learned counsel for the appellant
are that the department did not follow the directions given by this
Tribunal in the judgment dated 05.09.2017. That the. order dated
) - . 07.11.2017 has got no legal status. .

' The points raised need consideration. The appeal is

admitted to regular hearing. The appellant is directed to deposit

Appaﬁaﬁ’i-gegmi’ted security and process fee within 10 days. Therea-fter, notices be issued
Seowsity P{QC':,.S_S Fe to the respondents. To come up for written re.ply/comments on

0£.04.2018 before S.B at camp court, Swa.

) | '.y

g nan

Camp Court, Swat.

04.04.2018

Clerk of the counsel for appellant and Mr. Usman

Ghani, District Attorney alongwith Mr. Khawas Khan, SJ

(legal) for the respondents present. Weritten reply not

submitted. District Attorney seeks further adjournment

Granteq. To  come up for written reply/comments on .
09.05.2018 before S.B at Camp Court, Swat.

Camp court, Swat
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FORMOF ORDERSHEET
o Court of |
~ Casé No, _125/2018 _
S.No. | Date of order ‘ Qrder or other proceedings with signature of judge
proceedings '
1 ‘ . 2 3
v .
' 1 24/1/2018 The appeal of Mr..Bacha Hussain presented today by Mr.

Aziz-ur-Rehman . Advocate, may be entered in the Institution
'Register: and.b{it 'up to Worthy Chairman for proper order

please.
REGISTRAR

2- g’ 220/ g This case is entrusted to Touring S. Bench at Swat for

pre!i'miry....ary hearing to be_g,{xt 1p there on 5’7 -3 «9@/’8
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
® “  PESHAWAR

Servicg Appenal No. j}i of 2018
Bacha Hussain Ex-Constable No. 465, District Police, District Swat.
..Appellant
VERSUS
The P}ovincial Policve- Ofﬁcér Khyber Pakhtunkhwa and Others.

...Respondents

oy
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16. 3 &—

2 Appellant Through

Aziz-ur-Rahman
Advocate Stwoal
Office: Khan Plaza, Giilshone Chouwk,

Dated: 23-01-2018

Mingora Stwat, Cell 0333 929 7746



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appedt No A2 of 2018

Bacha Hussain Ex-Constable No. 465, District Policgnyber Pakntuichws |

Servigs Tribunnal

District Swat. ' 37—

B L3008

| |
VERSUS

X mgellu ated

1. The Provincial Police Officer Khyber Pakhtunkhwa

Peshawaqr. ™

2. The Regional Police Officer, Malakand, at Saidu
Sharif, District Swat.

3. The District Police Officer, District Swat, at

Gulkada. .

.. Respondents

APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA . SERVICE
TRIBUNAL ACT, 1974 AGAINST THE
ORDER O.B. NO. 181 DATED 07-11-2017
E\iﬂedm_day WHEREBY THE ORDER O.B. NO. 179 - s
RS g “DATED 19-10-2016 IS UPHELD, VIDE ':
2Y r ! / /.2 *  WHICH THE APPELLANT IS "NOT
ONLY PREMATURELY RETIRED FROM
SERVICE WITH RETROSPECTIVE
EFFECT FROM 02-10-2011, BUT ORDER
| 015 RECOVERY OF SALARIES TILL HAS
ALSO BEEN MADE AGAINST THE LAW
CAND  RULES AND IS NOT
}-."-. SUSTAINABLE UNDER THE LAW.
' FEELING AGGRIEVED THE
APPELLANT  PREFERRED A
DEPARTMENTAL APPEAL WHICH -
WAS DISPOSED OFF VIDE NO. 65%/E
DATED 17-01-2018 IN A VERY




‘ MECHANICAL ~ AND  CLASSICAL
MANNER HAVING NO  SUCH
PRECEDENT, . HENCE, . BOTH  THE

ORDERS ARE LIABLE TO BE SET

ASIDE.

PRAYER:

That on acceptance of this ,appeél both the orders
impugned ;nay very kindly be set aside .being void ab
initio and against the law and rules and retire the
appellant with effect from the 02-10-2017 with all

consequential benefits till date.

/ Respectfully Sheweth:
Facts: | -

i That the appellant joined the Police Force back
in the year 1979 as constable and since then
regularly permed his duties with great zeal and
vigor.

i.  That at the time of joining of the Po)fce Force the
date of birth of the appellant is recorded as
03-10-1957 by the authorities in the Service  ~
Book. Copy of the relebant page is enclosed as

annexure “A”.

tit.  That the appellant was regularly performing his
duties without any objection of any sort either by -

the authorities or the general public and was

&%
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planning to get retired on the due date in the
year 2017 by attaining the age of

superannuation under the law.

w.  That to utter surprise a bolt from the blue fell on

the appellant when he was issued his retirement
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05-09-2017 is enclosed as Annexure “F”,

order on attaining the age of éi{p@'l*annuation
vide order O.B. No. 179 dated 19-10-2016. Copy
of the ordet dated §19-10:2016 is enclosed as

Annexure “B”.

 That the authorities are adamant enough that in

the order impugned the appellant is retired by
attaining  the age of  superannuation
retrospectively ie. 02-11-2011 and also that
recovery be made for thé over payment, strange
enough for the period he remained in service and
performed duties till the order impugned is
issued. Copies of the various “mads”  are
enclosed as Annexure “C”, showing the duties

performed by the appellant.

That feeling aggrieved from the order impugned
the appellant preferred a departmental appeal to
the respondent No. 1 fbr setting aside the order
impugned a being void ab initio, but the same is
filed vide memo No. 9538/F dated Saidu Sharif,

the 14-11-2016 in a very classical manner and

without giving any reasons or even findings as

to why the order impugned is not set aside. Copy
of the appeal is enclosed as Annexure “D” and
that of the memo dated 14-11-2016 is enclosed as

Annexure “E”, respectively.

That the appellant feeling aggrieved approached
this Honourable Tribunal for the redressal of his
grievance which was decided vide judgment
dated 05-09-2017 whereby the departmeni was
considered to conduct de novo inguiry to

ascertain the facts. Copy of the judgment duted




viii. That in compliance of the judgment a shame

mquiry zg?aw%oggdu&gﬁt%d%zg light™ of which the

impugned order dated 19-10-2017 was upheld
vide order O.B. No. 181 dated 07-11-2017. Copy
of the order dated 07-11-2017 is enclosed as

Annexure “G”,

ix.  That feeling aggrieved of the same the appellant
preferred a departmental appeal which was
disposed off in a mechanical manner vide order
No. 659/ dated 17-01-2018 against the law,
rules and in negation of the specific directions
given by this Honourable Tribunal. Copy of the
appeal is enclosed as Annexure “H” and that of
the order dated 17-01-2018 ‘is enclosed as

Annexure “l”, respectively.

x.  That still feeling aggrieved and having no other
option this Honourable tribunal is approached
on the following grounds for the redressal of the

grievances.

Grounds:

a. That under the law a Civil Servant is to be retired
on attaining the age of superannuation, which is to
be calculated from the date of birth recorded in the
service book at the time of joining the service, but
the same is not the case with the appellant and his
age of superannuation is calculated from the sources
not finding any mention in his service record, thus
the appellant has not been treated ‘in accordance

with the law and rules.
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. That the appellant’s date of birth as recorded in the
service book by the authorities is 03-10-1957 and
the same zﬁaﬁ“ﬁlﬁmgﬁm“the custody of the
respondents, yét the age of supemnnitation is
wrongly been calculated and ihe appellant is
relieved of his duties prematurely against the law
and rules. Moreover the alleged alteration in the
service book of the appellant is attributed to the
apéaellant whereas the same was in the custody

under safe lock and key of the Respondents.

. That this is a classic case of its kind wherein not
only the -age of superannuation is calculated
wrongly, but even strange enough the same has

been done with retrospective effect.

. That the appellant was reqularly performing his
duties till the date the order impugned was passed
and also received salaries legally till the same period

as well. Copy of the pay roll is enclosed as Annexure

e vid
]

. That the ﬁppellant has neither moved an application
for early retirement nor has committed any act of
commission or omission which may constitute any
offence under any law, or which may render him

disqualified for further service.

That further strange enough when a Police

Constable is to be retired on attaining the age of

superannuation so under the Policy Guidelines
“Promotion of Constable on Superannuation PG-
4/2013 he is to be promoted C-II Head Constable,

but the same is ignored in case of the appellant

without (1LY Teasons.

ey
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. That the respondents have misused their official
authority and.have used the same in a very colourful
v s e T

manner to the detriment of the appellant.

h. That the respondents have used the authority not

vested in them.

i. That the appellant is wrongly been deprived of his

legal and legitimate right without any reasons.

It is, therefore, very respectfully prayed that
on acceptance of this appeal the orders impugned
may very kindly be set aside being void ab initio and
against the law and rules and retire the appellant
form service with effect from 02-10-2017 with all

back/consequential benefits.

Any other relief deemed appropriate in the

cireumstances and not specifically prayed for may

Appellant

//Q (;7 \,/
~/Bacha Hussain

Through Counsels,

Aziz-ur-Rahman

Wd Ullah
Advocates Swat

- also very kindly be granted.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Sermce‘Appeal NoiH ¥ of 2018

- Bacha Hussain Ex-Constable No. 465, District Police,
District Swat.

...Appellant
VERSLIS

The Provincial Police Officer Khyber Pakhtunkhwa and
Others.

...Respordents

AFFIDAVIT

Itis so-‘lemnly stated on Oath that all the contents of
this service appeal are true and correct to the best of my
knowledge and belief and nothing has either been

misstated or kept concealed before this Honourable

Tribunal. st =+ on

Deponent

Jﬁa Hu ssam

Idem/:
Imdad Ullah é‘;sw ml?iﬁ,
Advocate Swat (% noblL. pote 23 .Qt~ -'v.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

by I

Service"Appeal No. 0f 2018

Bacha Hussain Ex-Constable No. 465, District Police,
District Swat.

VERSUS

The Provincial Police Officer Khyber Pakhtunkhwa and
Others. |

R

...Respondents

ADDRESSES OF THE PARTIES

Appellant:

Bacha Hussain Ex-Constable No. 465, District Police,
District Swat.

Respondents:

1. The Provincial Police Officer Khyber Pakhtunkhwa
and Others,

2. The Regional Police Officer, Malakand, at Saidu
Sharif, District Swat. '

3. The District Police Officer, District Swat, at
Gulkada.

Appellant
Through Counsel,

Aziz-ur-Rahman ~ -=#e=

Advocate Swat
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

N .
. Sor 7ot
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TS Ny
Service Appeal No. 0f 2018

Bacha Hussain Ex-Constable No. 465, District Police,
District Swat.

.. .Anblicant/Appellant
VERSUS
The Provincial Police Officer Khyber Pakhtunkhwa and
Others. '

...Respondents

APPLICATION FOR GRANT OF INTERIM RELIEF,

Respectfully Sheweth:

a. That the above titled case is pending before this
Honourable Tribunal, in which no date of hearing

s fixed as yet.

b. That the appellant has got prima facie case in his

Sfavour.

¢. That the balance of convenience is also in favour of

the appellant.

d. That if the interim relief in the shape of suspension

of the operation of the order impugned. is not

stopped the appellant will suffer irreparable loss.

3

POl g e e



It is, therefore, very respectfully prayed that
on acceptance of this application the operation of the
order impugtedk indy very kiridly be suspended till

the final disposal of the appeal.

Applicant/Appellant
LD
~/= Bacha Hussain
Through Counsels

W Ullah ==

Advocates Swat

C mmpeen s

- v s



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR
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Service Appeal No. of 2018
Bacha Hussain Ex-Constable No. 465, District Police,
District Swat.

...Appellant
VERSUS

The Provincial Police Officer Khyber Pakhtunkhwa and — =~
Others.

...Respondents

AFFIDAVIT

It is solemnly stated on Oath that all the contents of
this application are true and correct to best of, my
: . -
knowledge and belief and nothing has either been ...

misstated or kept concealed before this Honourable

Tribunal.
y Deponent
Bacha Hussain
ldentified By:
Imdad Ullah

Advocate Swat

.
Pes,

}
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L , On attatmng age of superannuatlon ie 60 years Constable- Bacha
Hussain No 465 of this district Police is hereby retired on superannuatlon pensmn in’ the lsght
Medical Certlflcate dated 03/10/1979 placed in his Service Roll, with effect from 02/10/2011
{AN). The ove-rpayment of pay shall be made from his lump sump paymenygratulty with effect

from 03/10/2011 : . o . 5
l . ) J

Dlstnct Polu?e Offi cer, Swat,

pr——————

oB.No_ {77

 Dated y G .f ;/2016.

FEREFRRERE

QFFICE OF 'I_'Hl‘:' DISTRICT POLICE OFFICER, SWAT.
No._ /E, dated Gulkada the, / 2016.

Copies to:-
1)- - District Accounts Ofﬁéer, Swat for necessary action. o,
2) . . Pay Officer. , : ' /
) ) 4

/

j .
District Police Officer, Swvirat

. ) ' .
ATTESTED
/
ADVOCATE
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From : ‘ 'rhe Regional Pollce Off' icer, - - B ' ' 2
: Malakand at Sald' haraf Swat. N

- To - The District Police ‘Off cer, Swat.

Neo. 7) Dg /E, dated Saidu Sh 2 f, the / 4/ =/ ~ __/20186.

Subject: MERCY PETITI e
Mémorandgm: o

Please refer to your ofﬁce memo No. 13627/E, dated 04/11/2016
Mercy petition of Retlred Constable Badshah Hussain No, 665 of

Swat DlStl“lCt has been examined and seen by Worthy Reg:onal Pollce Officer,
Malakand. |

[

(OFFICE SUPDT: )
For Regional Police Officer,
Malakand, at Saidu Sharif Swat

ATTESTED
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Service Appeal No 1235/2016

| Date of Institution... 22.11.2016
| Date of decision... 05.09.2017

Bécha Hussain Ex-Constable No.465, District Police,

wy

District, Swat. %c
i (appellant)
Versus L
1. The Regional Police Officer, Malakand, at Saidu Sharlf
sttnct Swat and another. (Respondents)
Mr. Imdad Ullah For appellant
Advocate i o

Mr. Muhammad Zubair,

District Attorney For respondents.

| MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
MR. AHMAD HASSAN, MEMBER

NIAZ MUHAMMAD KHAN, CHAIRMAN: - -Arguments of the

Learned Counsel for the appellant and learned District 'Attomey for the

19.10.2016 from back date i.e 0»3.1>0.2011 against whéich he filed
departmental appeal which was rejecte'd on 14.11.2016 énd thereafter
appellant brought the inétant appeal ‘on 22.11.2016. The rfeason for the |
' impugned order is that according to the medical certificate submitted by the

‘appellant at the time of entry into service his age was 28 years and if his date

ADVOCATE




of birth is considered to be correct,according to the medical certificate then

his age of superannuation falls on 03.10.2011.
ARGUMENTS

3. Learned counsel for the appellant argued that medicdi certificate on
which the authority had relied cannot be conclusive evidence of the age of
tﬁe appellanf aé the same was not written on any scientific g;'ound but only
on the basis of appearance. That the appellant Had disclose%;his age as 28
N years before &e Medical Superintendent at the time of 1ssu:r3g of certificate.

bRl

That the impugned order is, therefore, not sustainable in the eyes of law,

4. On' the other hand the learned District. Attorney argﬁéél that not only

' the medical certificate speaks about th_e age of the appellant ;s 28 years but
his service record also affirms the same. The learned District Attorney

- referred to the service book of the appellant wherein theE date of birth
originally entered as 03.10.1951 both in figure and words. That in the figures

1 has been converted into 7. That in the words"ﬁﬁtyone" is still intact. That

the authority has rightly issued the impugned order.

After hearing both the learned counsel for the paﬁi§§ and perusing
| B
the record, this Tribunal is of the view that it was necessary fgr the authority

SO
G

x:z‘;‘»% ;

e

LN -

_ \ issuing the retirement order to have probed into the matter whether any
tampering'was made in the record and whether the discrepancy between
letters and figures has been made intentionally and which one of the two is
correct because the date of birth written in figures is in harniony with the

statement of the appellant before the Medical Officer whereas the date of

birth written in words is in consonance with the medical certificate. But the

3

B e



authority only referred to the medical ce_rtiﬁcate in the impﬁgned order and
not touched other aspects of the matter as discussed above. Therefore, this
Tribunal by acceptmg this appeal dlrects the authority that before issuance
of retlrement ordcr to probe the matter by takmg into account all other facts
including record of birth maintained at local level, if any, sqhool record, if

any, and NADRA record. The department is directed to comﬁlete the whole

proceedings within a period of two months from the date of eceipt of this

judgment and then issue a fresh order on the basis of report fefi»l_‘ing which the
appellant shall be deemed to have been reinstated in se?\‘/ice and shall

continue his service till his superannuation as alleged by him. Parties are left

to bear their own costs. File be consigned to the record room. ;
: 7

o~
(Niaz Muhammad Khan)
Chairman
4 — Camp Court, Swat
(Ahmad Hassan) : '
Member
ANNOUNCED -
05.09.2017 :
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ORDER ' - a

In compliance wnth directions of the Scnv:cc Tribunal dated 05-09-201Z
issued in Service Appeal No. 1235/7016 titled - as Bacha Huseam L,\-Constdb!e No 465 vs

Government, the undersigned vide -this office mder bearing 15386-88/P, dated ‘04-10-2017
" ‘appointed Silp&riﬂt@ﬂdﬁtﬂt of Police, upper Swat to conduct enquiry cmd probe int(; tl*;e mattcr as
per judgment of the Service Tribunal cnted ibid. The cnquuy ofﬁccr conductcd a full l‘lcdncd
enquiry and submitted a comprehensive ﬁndmgs report, wherein he found thcu date of buth of the
appellant’ L\~<.onstable Bacha Hussain has been tdmpered and 1951 has been convened 10 1957 to’
get prolong and maximum service beneﬁts and recommended upholding of his wuremcnt order
0.B No.179, dated 19-10- 2016. ' _

The undersigned being competent authority agree with the ,ﬁh-din gs of the

B. No.179. dated

enquiry officer and retirement order of Constable Bacha Hussain No.465
19-10-2016 is hereby upheld. '

_District Potice Officer, Swat.
OB No. / 57 / o
Dated 2 -7/ 12017.

ekl e R o o
O¥FICE OF THE DISTRICT POLICE OFFICER, SWAT.
A ZG50. j,E dated Saidu Sharif the, &7/ = 12017,

Copies to:-

1) District Accounts Off' icer, bwa(
2) Pay Officer, Swat

- District Police Officer, Swat.

. ATTESTED

ADVOCATE




“issued on 13/10/1979 acc?rdmg to law ancl ruies.

Police Department '-3 ' I . District Swat
Finding Report ‘ @

Reference worithy Drstnct Palice Offlcer order bearing No.15386-88/P dated -

RS K VI ST TV

i

04/10/2017, the undersigned was appointed as enquiry: ofﬁcer to probe into the matter in

- accordance with judgment o} August Service Tribunal in Servrce Appeal No0.1235/2016 da'ted' :

05/09/2017 titled as Ex-Fc Bs ‘dshah Hussain vs Governrnent Hence, in compliance with order

referred above of the compe{ent authonty, a full fledged fact fmdmg enqurry was conducted as .

‘per judgment of the Service Trlbunal

The following were facts-in-issue before the enquiry offlcer -
Ca. Whether the appe?lant Ex-Fc Badshah Hussain was enhsted in Police as constable on

; the basis of IVledlcal Certificate in accordance wrth law/rules or otherwrse?

b. VWhether the appéllant s date of birth was recorded in Service Book as per Nledlcal
Certificate? ; o - ‘

C. Whether the Date.[;of Birth recorded in Service Book is tampered to the advantage of
the appellant? | '

d. Whether the appsg llant has raised the issue of alteratlon/rectrflcatlon m age recorded

 in Service Book before the competent authonty wrthm hmltatlon?

‘e. Whether the appellant had rightly and Iegdlly been retired. from servnce from back
date? ! , .

f. Whether any Offl[:la! or dealing head of l:stabllshment Branch can be held responsible
for alleged tampénng in Service Book or neglugence? '

Frndr j on Fact-in-issue (a)}- : . !

i .

Statement iof the appellant Ex-Fc Barlshah Hussaln was recorded who did not

. dlspose as to whether he v}:as enl|sted on the basis of l\/ledrcal Ceruﬁcate rather stated that he

was enllsted at the age ol;Zl years on 13/10/1979 in Police department as foot Constable He
further stated that his cor{ect Date of Birth is 12/06/1957 ln absence of any other documenls
police Constables used to !ae recruited in Police on the basrs of the apparent age. Accordmg to
record, he was recruited fin Police on the basis of l\/ledlcal Certrflcate Hence, it is held that

appellant was appomted s Constable in Police department on' the basis of Medical Certrfncate

Finding on Fact-in-issue

As per b edical Certificate issued to the appellant on 03'/10/19'7'9, the h
appellant’s apparent age Evas recorded as 28 years and accordingly Date of Birth of the appellant A
was undoubtedly settlec& as 03/10/1951. Smce, the appellant had neither presented School
leavmg certificate nor any » other document specufymg hls age at the time of enrolment in Police

department therefore E"sus Date of Birth i.e. 03/10/1951 was settled and recorded in Service

Book as per Medical Certlfrcate which has rightly been done.

'ATTESTE'.. >

ADVOCTATE
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Finding on Fact-in-issue (c):- £

To probe into th%fact-in-issue regarding tampering of Date of Birth in Service Book;

.

the Service Book in original

Birth recorded in words i.e. “Mineteen Fifty-one” remained intact whereas Date of Birth in digits

seemed to be tampered anc§‘§1951 had been converted to i957. Difference and contradiction
between words and digits waé sufficient to prove tampering, but the matter needed a thorough
probe, therefore vide letter I%o.l‘/lll/P dated 25/10/2017 éxpert opinion regarding tamperi_ng
in Date of Birth was requestgd from Regional FSL Swat. The questioned documents branch of
Regional FSL examined the r "evant part of Service Book and vide Lab: case # QD / HW/2017-27
reported that “after careful éxamination and analysis of the questioned handwritten Daie of
* Birth of Badshah Hussain on his Service Book (item No.Oé), ;it is c&ncluded that the questioned

# .
Date of Birth of Badshah Hu?sain on his Service Book (item No.02}, has been tampered, The

original Date of Birth is 03/1 ‘:/1951 which has been tamperéd to make it 03/10/1957”, Hence,

it is held that Date of Birthfof the appellant had been tampered and original date of Birth

X

{ , L
handwritten i.e 03/10/1951 ¥ illegally and dishonesty converted to 03/10/1957. Tampering is

made in Date of Birth of appallant Badshah Hussain Khan to hig advantage to get maximum and

prolong service benefits.

i

4

Finding on Fact-in-issue (d):- ¥
As per record, the appeliant never approached the competent authority to

atter, modify or rectify his Da ‘Ze of Birth in service record within period of limitation. Hussain Ali

Ex-incumbent Senior Clerk Eftablishment Branch of DPO office recorded his statement and

deposed that the appellant B sdshah Hussain submitted an application dated 10/10/2016 which

was for\'yarded by SHO Ming%ra and SDPO City praying therein to modify his Date of Birth in

_ consonance with his CNIC sp that he may not face complication in pension etc. Meaning
£

thereby, the appellant had agssumed criminal silence over tampered Date of Birth and at the

eleventh hour just attempted;to modify his Date of Birth in Service Book to the extent of year to

make it in consonance with ;ﬁis CNIC. However, Rule-07 (2), Chapter-09 of Police Rules-1934 -

provides that alteration in da}e of Birth or age may only be made within two years of the Civil

Servant’s entry into service} Hence, it is held that tbe;appellant never approached the

competent authority within Ii@fnitation for alteration in Date of Birth.

Finding on Fact-in-issue {e):- k

.4 ' .
As per law anfj Rules, once Date of Birth has been recorded in Service Book, it is

settled that when not aIteEed within limitation as discussed above, it would determine

retirement age of Civil Servanf.

As per report .d case vide NLR 1995 TD (ser‘i/ic:e) 232 (a) it has been heid that
“Medical Certificate fixing aq:e of Police Official on date bf his appointment, would determine
retirement age of Police ofg_;icial. School leaving certificate stealthily introduced in service

¥
record be kept out of conside{ation in determining retirement age”

In view of th§ above, it is held that appellant has rightly and legally been retired
from service in accordance with Medical Certificate. ATTESTED

ADVOCATE
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othing on surface as to whether ‘'who from' office staff of

i

Finding on Fact-in-issue (f):-

There came

Establishment Branch is respofsible for tampering in the Date of Birth of the appellant, but it '
has been settled and provedxzthat Date of Birth wntten |n drglts in Servnce Book has been

tampered to the advantage of the appellant with his conmvance to get maximum and prolone

service beneflts for a penor{ of Six years, therefore the appellant Bacha Hussain is held

responsnble for temperlng in h[s Date of Birth recorded in his Serwce Book. - '

in addition th@reto all other relevant ref_ord i.e. NADRA record, Union Councal :

“record and service record u\ias examlned by the enquiry }ofﬁcer His Birth Certlﬁcate ‘was

preparéd on 11/10/2017, wh reas his CNIC was issued to h|m on 10-08-2005 which cannot-be
made basis for termination oli retirement ag,e as per reported cases NLR 1995 ™ (serwce) 232.

(a) 1994 SCMR 1633 and 1998PLC (C.S) 447. T

In view of lﬁwe above findings it is held that correct Date of Birth of the

appellant Bacha Hussain for ihe purpose of service in Pohce department is 03/10/1951 and his

' retrrement was due on 02/1¢/2011, therefore the competent authorlty has rlghtly and legally
issued hIS retirement order n 19/10/2016 w.e.f 03/10/2011 The, enqulry off!cer recommends o

that the order of retirement fn respect of the appellant 1ssued by the Worthy DPO Swat may be

maintained. l

Submitted, Plcihse.

/l\___ﬂ;

. 'Su perlntendent of Police,

No; : 5{ jr ;;/IST |
DATED_ d\ /yj/201
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~ THE GOVT OF KHYBER PAKHTUNKHWA PAKlSTAN

BIRTH CEI]?TIFICATE
'CRMS‘No:B154o15-17-0321 X j o © FORM No: P06428101

) . u“/at/JL (L b/u/;u-/':’»
SR _1540290405691 ,/,,b/ufg, K oirs o195

o e v’w[ el /Lb/-(;"cﬁ/(u%m,/»b’u’wrw/ﬂq .‘ rt'b/f?—

| . e H s 2 .
‘ ] ! b 1y 5 & J:u»!f o otk |
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. r
| 12:6-1957 b b | ’
APPLICANT's NAME: ~ BADSHAH HUSSAN -
APPLICANT's CNIC NO1540200405691 RELATION  SELF MALE)
CHlLD s NAl\/IE FATHER $ NAME / MOTHER S NAME /! GENDER |REL|G|ON DiSTRICT AND
NIC NO NICNO & . DAT‘E‘_QF BIRTH
_BADSHAH © MUHAMMAD |BASNIGAI  MALE . ISLAM | MALAKAND P
HUSSAIN : AMIN o T | AREA
S . X . i N ! - ; ! .
. =, o | . : |12 6-1957
GRAND FATHER's NAME : HAZRAT ULLAH  * . . B Y s be/"’
GRAND FATHER's CNIC NO : o 0T
j . , - ,
T R B oblx-' J’JL 11-10-2017 L

|
Ao d/"/wl/()’a/ubf u,b/‘d’L S
ADDRESS MOHALLA BABA KHEL, VILLAGE: THANA,

TEHSIL SWAT RANI ZAl SUB-, DISTRICT: MALAKAND P AREA {

. ety s 102017 R | Bl g
R A »I‘u!i?“) - a2 mr{-a:rm mmm* ES5 G H Y RA-AV DL R A Uiy Dy SIREREEI @Fmﬁﬂ'
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MADRA  RECE[PT - s

A
)
e,
Ry

AR,

N el_—-f'oél.g .rU

Date : 06-10-2017 _
Consumer ID : 15602-0369236-1
Verified CNIC : 15402-9040569-1 -~
In Database * : YES

Service Charges: 100.00

. Receipt No:6928417100615153301

Remarks:

~ e Present in database. -

* For Details refer to Kiosk Screen
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»
Before the Regional Police Officer Malakand Saidu Sharif Swat ’/4"-’9‘“?'9 """" R
Bacha Hussain Retired Constable No. 465. ..., et r e e ettt e r e ares Appellant
Versus
The District Police Officer Swat. Chereenerrieeeeraarens EETTITTIRTOR Respondent

Departmental appeal against the order OB No. 181 Datcd 7/11/2017.
Respected Sir,
The appellant submits as under.

That fhe appellant was retired from police as constable: on 19/10/2016 through OB No. 179. The
appellant was retired from 02/10/2011 (A.N) and also the overpayment of pay shall be made from
his lump sump payment gratuity with effect froni 03/10/2011.

The appellant filed a selwce appeal in service tribunal and dec1ded it on 05.09.2017. the case was

sent to department for inquiry.

The inquirjl was conducted and the whole record put before the inquiry officer was not considered

at all.
The NADRA record was not considered the NICI_old and new was not considered.

The appellant was stated to have made the changes in the date of birth in digits but the service
book was with the clerk and not the appellant but the i mquny officer did not noted the same and

blamed the appellant for it.

The inquiry officer did not made the inquiry as was mentioned in the judgment of the service

tribunal.
I want to be heard in person.

It is therefore very humbly requested that the order OB No. 181 Dated 7/11/2017 may be set aside
and the appellant retired correctly from the correct date of birth of 3/10/1 957.

- A‘T‘TESTE@ | Appellant
) / C= [/
).Bacha Iﬁam
Afﬁdavit . ADVOCATE

It is solernnly stated on oath that all the contents o‘ this dqaal tmental appeal are true and correct

jd)eponent
22 4L

( ‘sBacha Husbam’

to the best of my knowledge and belief.

k

. Dated: 21-11-2017
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. : ‘OFFICE OF THE ’

REGIONAL POLICE OFFICER, MALAKAND
AT SAIDU SHARIF SWAT.
Ph: (946-9240381 & Fux No. 0946-9240390
Email: t{igtiwlukaml@vahoo. cont

ORDER:
This order will dispose off departmental appeal of Ex-Constable Bacha. Hussain
No. 465 of Swat District for back benefit, being retired on 02/10/2011, while the a.pplicant served upto
19/10/2016. |
Brief facts of the case are that Ex-Conslable Bacha Hussain No. 465 of Swat
District was retired from service on 19/10/2016 from back date i.e 02/10/2011 because according to his
medical certificate issued on 03/10/1979 his age was recorded as 28 years for the purpose of enlistment as
Constable in Police Department and as . per that certificate; he had to reach his superannuation on
02/10/2011. According to medical certificate, his date ol birth was written as 03/10/1951, however date of
birth recorded in- words- still remained intact i.e “Nineteen fifty one” resultantly he siayed in service
beyond 60 years. The appellant chalienged the order of his retirément in the service tribunal in service
appeal no. 1235/2016. His appeal was accepted with the direction to probe the matter by taking into
account birth record, school record and NADRA record vide judgment dated 05/09/2017. Therefore, in
compliance with the aforementioned judgment of service tribunal, Superintendent of Police Upper Swat
was appointed as enquiry officer to hold enquiry into the matter as per judgment of the service tribunal
vide District Police Officer, Swat memo No. 15386-88/P, dated 04/01/2017. The enquiry officer
conducted a full-fledged enquiry and submitted a comprehensive-{inding report, wherein he found that
date of birth of the appellant has been tampered and 1951 has converted to 1957 to get prolong and
maximum service benefits and recommended upholding of his retirement order OB No. 179 dated
19/10/2016. His service book was sent to RFSL for examination, who confirmed mm/pering in date of
birth. The District Police Officer, Swat agreed with the finding of the enquiry officer and relirement order
of Ex-Constable Bacha Hussain No. 465 OB No. 179 dated 19/10/2017 was upheld.
' - He was called in ordetgroom on,l l/OI/20].8 and heard him in person. The enquiry
papers was thoroughly perused which revealed that the order passed by DPO, Swat vide OB No. 181,
. dated 07/11/2017 in_compliance of honourable Service Tribunal directions, is correct, because the
tampering in date of birth of the appellant has been proved duly verified from FSL. Also the appellant
could not produce any cogent reason in his defence. Therefore, his appeal is hereby filed.

Order announced.-

. Regional Police Officel,
Malcand, at Saidu Sharif Swat
No. 45 S CI /E, : ' ‘

: Man
Dated [ Ffﬁfx /2018, ‘\‘\0'\

Copy to District Police Officer, Swat for information and nceessary action with

reference to his ofﬁge Memo: No.19634/E, dated 29/11/2017. The LEnquiry file and is returned herewith
for record in your office.
' ek o koo ok o o o o o o o
ATTESTED
Page 1of 1
ADVOTATE |




00076754 BACHA HUSSAIN
PAYMENTS

~ CNIC: 1560290405691
AMOUNT DEDUCTIONS

0001 Basic Pay
1000 House Rent Allowance
1210 Convey Allowance 20
1300 Medical Allowance

1547 Ration Allowance © 681.00 3609 Income Tax

1567 Washing Allowance  150.00
1646 Constabilary R Allow 300.00
1901 Risk Allowance (Poli  5,010.00
1902 Special Incentive Al 775.00
1911 Compen Allow 20% {1- 1,000.00
1933 Special Risk Allowan 3,000.00
2148 15% Adhoc Relief All - 660.00
2168 Fixed Daily Allowanc 2,730.00
2199 Adhoc Relief Allow @ 429.00
2211 Adhoc Relief All 201~ 2,119.00
- PAYMENTS 42,478.00 DEDUCTIONS

Branch Code:221276  NEW ROAD, MINGORA SWAT.

21,190.00 3005 GPF Subscription - Rs

'~ 7 1,002.00 3511 Addl Group Insurance
1,932.00 3530 Police wel:Fud BS-1t

1,500.00 3604 Group Insurance

_Ahunexure---=-

Desig: CONSTABLE -

(80237541) Grade: 05 NTN: O

e .

]
0 SOTDARTY

AMOUNT LOAN/FUND PRINCIPAL.  REPAID BALANCE
745.00- GPF#: POLSWO001679 162,753.00
- 7.00- INCOME TAX 2,078.40 522.00 1,557.36
424.00- '
67.00-
174.00-
1,417.00- NET PAY 41,061.00 01.09.2016 30.09.2016
HABIB BANK LIMITED NEW ROAD, MINGORA SWAT. SWAT Accnt.No: 7900358103
ATTESTE!
ADVOCATE

Buckle No.: 465 Gazetted/Non—Gazet_ted
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BEFORE THE KHYBER PAKHTUMKHWA SERVICE TRIBUMNAL, PESHAWAR

In thé matter of:-

.

W Mesgg ey Appellant
VERSUS

TM / / ﬂ /Z ﬁ M W Resgondent*;

KNOWN ALL to whom these present shall come that I/ we, the undersigned appoint

AZIZ-UR-RAHMAN and IMDAD ULLAH
Advocates High Court

To be the advocate for them the above mentioned case to do all the followmg acts, deeds

and things or any one of them, that is to say:-

7
%

)
0.‘

To acts, appear and plead in the above mentioned case in this court or any other Céurt in which
the same may be tried or heard in the first instance or in appeal or review or revision or execution
or at any other stage of its progress until its final decision.

To present pleadings, appeals, cross objections or petitions for execution review, revision,
withdrawal, compromise or other petition or affidavits or other documents as shall be deemed
necessary or advisable for the prosecution of the said case in all its stages.

To withdraw or compromise the said or submit to arbitration any difference or dispute that shall
arise touching or in any manner relating to the said case.

To receive money and grant receipts therefore, and to do all other acts and things which may be
necessary to be done for the progress and in the course of the prosecution of the said case. |
To employ any other Legal Practitioner authorizing him to exercise the power and authorities
hereby conferred on the Advocate wherever he may think fit to do so. -
[ understand that the services of aforesald lawyer are hired 1rrespect1ve of the outcome of the
case. -

And I/We hereby agreed to ratify whatever the advocate or his substitute shall to do in the said
premuses.

And 1/We hereby agree not to hold the Advocate or his substitute responsible for the result of
the said case in consequences of his absence from the Court when the said case is called up for
hearing. _ ' .

And I/We hereby agree that in the event of the whole or any part of the fee agreed by me/us to
be paid to the Advocate remaining unpaid, the Advocate shall be entitled to w1thdraw from the

_prosecution of the case until the same is paid.

IN THE WITNESS WHEREOF I/WE hereunto set my/our hand(s) to these present the contents of
wh1ch have been explained to and understood by me/ us, thls \ N day of_¢9 \ 201%)

/(//)(4

(Signature or thumb impression) ngnature or thumb impression) (Signature or thumb impression)

20, (PPl -

Accepted subject to terms regardmg fees

(AZIZ~UR-RW /1 ADULLAH)

. Advocate High Court: _ : Advocate High Court
Office: Khan Plaza, Gulshone Chowk : ! - Office: Khan Plaza, Guishong Chowk,
G.T. Road Mingora, District Swat, : : G.T. Road, Mingora, Distric{ Swat

Cell No. 0300 907 0671 .' Cell No. 0333 929 7746
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Serwce Appeal No. 125/2018

Bacha Hussain Ex-Constable No.465, District Swat Police, District Swat.

(Appellant)
Versus
1. Provincial Police Officer Khyber Pakhtunkhwa, Peshawar
2. The Regional Police Officer, Malakand at Saidu Shanf Swat.
3. District Police Offlcer District Swat at Gulkada. ~
| S e (Respondents)
INDEX
S.No: Description of Documents 'Annexure Page
1 Para-wise Comments : - 1-4
2 Affidavit S 5
3 Authority - S 6
4 Copy of FSL Report oA ~N - %
5 Copy of Judgment o - c{ _ ”
6 Copy of Enquiry pa‘per g 11a - [y

Dlstrlct Pollce Off' icer, Swat
(Respondent No 03)
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Al

Sérvice Appeal No.125/2018

Bacha Hussain Ex-Constable No.465{ District Sw‘at'Police, District Swat.

(Appellant)
Versus
| 1. Provincial Police Officer Khyber Pakhtunkhwa, Peshawar.
| |
2. The Regional Police Officer, Malakand at Saidu Sharif, Swat.
i 3. District Police Officer, District Swat at Gulkada. * » S
----------------- (Respondents) .

Respectfully shewith:
* Preliminarily objection:-

1. Thatthe service appeal is time barred.

2. That fche service appeal is not maintainable in its present form.

3. -The instant appeal is bad due to mis-joinder,and non-joinder of nece-s'sary
parties.

4. That the appellant is estopped due to his own conduct.

5. That the appellant has concealed material facts from this_ Honorable
Tribunal.

6. Thaf the appellant has got no cause of action and locus standi to prefer
the instant appeal. :

7. The appellant has not come to this Tribunal with clean hands.

ON FACTS

i.  Correct to the extent that the appellant had joined Police- department 'a_s
constable in the year 1979 as per service record, while rest of the para is
not plausible because every police officer is under obligations to perform

his duty with zeal and zest as being member of disciplined force there is

no room for lethargy.

|
|
|
. | » ' - Parawise comments on behalf of Resgondevnts. :
|
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ii.  Incorrect. As per source record and félévant extract the date of Birth of
appellant was recorded as 03/10/1951 in figures as well as in words but
the appellant hanipulatéd the source record by making over writing and
changed the figure 51 to 57. it is worthwhile that a person however
clever he may be, does make mistake while doing an illegal act and the

same is case of appellant that he forgot to change the words fifty one.

iii. Incorrect. Date of retirement of the appellant on superann‘uation falls on:
02/10/2011 as per entry in service record as well as according to medical

Certificate.

Civ.  Incorrect. ‘The appellant has rightly been retired by the combetent

authority accordingly.

v. Incorrect. The duty performed by the appellant had no Iégal status rather |
whatever he had done was for his own gain/benefits which was illegal
and the same was absolutely in his knowledge. As per laboratory i‘éport,—
the appellant has tempered the original date of birth and |s liable to be
retired on attaining the ‘age of superannuation i.e 02/10/2011.1 The
question of retrospectivity does not arise in case of tempering of original
record which has been provided by the Forenlsi;:' Laboratory. -He is not

entitled for pay, service after 02/10/2011. i

vi.  Incorrect. As discussed earlier the very act of the appellant regarding .
manipulation is objectionable rather does come within the domain of
cheating but the dépal_’tment by cons‘idéring his length of service tooka
lenient view by not booking him under the substant?ve Law. Hence, qrdér
passed by the competent authority as well as appellate authority is in

consonance with Law.

vii. Correct to the extent that appellant. filed service appeal which was
decided vide order dated 05/09/2017 whereby the department was
directed to probe into the matter by taking into account all fact, hence in
this respect the relevant extract of service book was also subjected to ‘
analysis through Regionall Forensic S‘cienﬁe Laboratory Swat. As per
expert opinion “After careful examination and analysis of the questioned

handwritten date of birth of Bacha Hussain on his service book has been
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tempered. The original date of birth is 03/10/1951 which has been
tempered to make it 03/10/1957. FSL report as annexure “A”.

Incorrect. As per directions of the honorable Tribunal the matter was
thoroughly probed inot during the course of which facts were shifted
whereafter manipulation of the appellant was proved as broad day light.

Vide judgment and Enquiry réport are annexure “B” and “C”.

Para already explained as the competent as well as 'appella_te authority
while taking into consideration the entire material and facts passed a
speaking order;which is in consonance with Law, rules and directions of

the honorable tribunal.

Keeping in view the above facts appeal of the appellant is liable to be

dismissed on the following grounds.

. Incorrect. The age of superannuation is to be calculated from date of

birth recorded in the service book record a}wd the same was done in the
case of appellant. ' |
Para already explained wherein each and every aspect of the stance of
appellant was djscussed have, stance of the appellant issnot plausible
because he cdbked the story just to give legal cover to his iyl'légalivt;/.
Incorrect. The respondents department has acted in accordance with Law

& Rules.

Incorrect. Appellant performed his duties beyond the age of
superannuation Which‘ has no legal status at all rather the same comes |

within the domain of cheating, misleading and imputation.
Para already explained.

Correct to the extent of policy Guidelines mentioned in the appeal but
the policy has been devised in the year 2013 while the appellant attained

the age of superannuation in the year 2011; hence his case does not hit

by the said policy.




g. Incorrect. The respondent department. has no grudge against the

appellant.

h. Incorrect. The respondents acted in accordance with Law. |

i. Incorrect. The respondent after taking into consideration the entire

material passed the orders wherein sound reasons have been recorded.

PRAYER:-

in view of the above comments of answering respondents, it is prayed

. that instant appeal may be dismissed with cost.

' ProvinciaLﬂgI,ice.ofﬁ%en,.
Khyber Pakhtunkhwa, Peshawar -
(Respondent No.1)

.Regio Police Offic
Malakand Region at Saidu Sh
. (Respondent No/2})

if, Swat
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() . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,

Sérvice Appeal No0.125/2018

Bacha Hussain Ex-Constable No.465, District Swat Police, District Swat.-

(Appellant)
Versus
1. ProvincialfPoIice Officer Khyber Pakhtunkhwa, Peshawar.
! 2. The Regional Police Officer, Malakand at Saidu Sharif, SWat.
3. District Police Officer, District Swat at Gulkada.
T
----------------- (Respondents)

AFFIDAVIT

We, the above respondents do hereby solemnly affirm on oath and declare that the
contents of the appeal are correct/true to the best of our knowledge/ belief and nothing has been

kept secret from the August Tribunal.

Provincia} Police.officer,

Khyber Pakhtunkhwa, Peshawar
(Respondent No.1) )

Malakand Region at Saidu ShariJ,
(Respondent NoZ)

District Policd Officer;Swat.

(Respondent'No.3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal N0.125/2018

‘Bacha Hussain Ex-Constable No.465, District Swat Police, District Swat.

(Appellant)
Versus
1. Provincial Police Officer Khyber Pakhtunkhwa, Peshawar.
2. The Regional Police Officer, Malakand at Saidu Sharif, Swat.
3. District Police Officer, District Swat at Gulkada. '
----------------- (Respondents)

AUTHORITY LETTER

- We, the above respondents do hereby authorize Mr. Khawas Khan S| Legal Swat to

" appear in the Service Tribunal on our behalf on each date fixed in connection with titled Service

_ Appeal and do whatever is needed.

- - - - }
Provincial Police-officer,
Khyber Pakf\tunkhwa, Peshawar
(Respondent No.1)

& .

Reggionat Police ¢ icer,
Malakand Region at Saidu Sh Swat
(Respondent No,2)




REGIONAL FOREN IC SCIENCF LABORATORY (RFSL),
LANDAKAY, SWAT,

KP Police, Government of i hyber Pakhtunkhwa
Tel: +924946883129, Fax: +92-946883129

[}
Questloéed Documents Exammatlon Report

iR iR R o s M

TN TR R

District Police Officer,
Lab: Case# QD/HV\{/2017-27 Attention to istrict Police o
Swat.
District Pdlice Officer,
Submitting Agency istne cilce feet : FIR No.- N/A
S vat. 'T . . -
Complainant Name © N/A chtlm s: Name gy N/A

Descrlphon of Evndence Submltt E

i
i b
iy

i

! ;.:
i !

The followmg evndence 1tems vsere submitted at . RFSL Swat for Foren51c Document

i
z

Examlnatlon o :
Item No. Déscriptioni b
P .II 1 )
1. Orlgmal cover letter no. 317111,: Dated 25/10/2017 of subject “REQUEST FOR

EXPERT OPINIO ” fromg 1stnct POllCC officer, Swat to Assnstant Director Regional

Forensuc Smenée Laborato Malakand, at Landakay Swat. .

v,

i

i ‘is
2. Ongmal Servixce Book of éadshah Khan bearmg questioned handwrltten date of bmh
The case consists of totel 02 xteé)s '
- i.i: n
Conclusion = . A NS [

|
i
}
|
t
i
IS
i

After ci{refuliexa{mination ]md analyéis of fhe questloned handwrltten date of birth of

. Badshah Khan on hls service. boo 3 (1tem no. 02) it 15 concluded that the‘questloned date of

birth of Badshah Khan on: his servwe book (mm no 02) has been tempered. The Original
Date of bxrth is 03/10/ 1951 which has. been tempered to make 1t 03/ 10/1957.
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Disposition of Evidence *

§ i

Assistant Directq\',

(RFSL), Swat

Page 20f2 -
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All the evidence of this case is pr;served in Secure Vault and will be furnished upon request.

Note: The results in: this report r’elate only to C(/}'A item(s) examined.

Muhamm i .-:.:;“;»;g}.-."'ﬁ
Regional Forensic Scienc? Laboratery Forensic Supervisor/

(RFSL), Swat:
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Service Appeal No 1235/2016 ,

Date of Institution... ~ 22.11.2016
Date of decision... ' 05.09.20]7

Bacha Hussain Ex-Constable No 465, DlStI‘lCt Police,

District, Swat Q

’,: (appellant)
Versus

1. - The Regional Police Ofﬁcer Malakand, at Saidu Shanf

District Swat and another. SR (Respondents)
Mr. Imdad Ullah - S R . For appellant
Advocate A ' - " o
Mr. Muhammad Zubair, ». _ :
Distxjict Attorney _ e For respondents.
MR. NIAZ MUHAMMAD KHAN, .. CHAIRMAN
MR. AHMAD HASSAN, _ S 3 MEMBER

JUDGMENT

NIAZ MUHAMMAD KHAN. CHAIRMAN: - Arguments of the
Learned Counsel for the appe]lant ‘;.‘md learned District Attorney for the

espondents heard and record perused.

3

| The' app'ellaﬁt was retired from .service vide impugx;a(t order datedl»
: 19.10.2016 from back date ie (3.10.2011 against lwh'ich. he.'ﬁled

\  departmental appcal which was rejected .o'a »14.‘11.2016 and thereafter R
appellant brought the :instant aﬁpeal on 22.11.2016. lThe' reason - for :-the |
impugned order is that accofding to the medfcal ccrtif‘ cate sabmitted »'by the

appellant at the time of entry into service h:s age was 28 years and if hls date
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of birth is considered to be correct,according to the ‘me'dical certiﬁcate 'theh'
- his age of superanndatioh falls on 03.10.2011.
ARGUMENTS

3. Learned counsel for the appeliant argued that medical certificate on
v_vhich »the‘ authority had relied cannot be conclusive evidence of the dge of

the appellant as the same was not written" on any scientific grouhd but onl);

years bcfore the Mcdlcai Superintendent at the time of i lssumg of certlﬁcate ‘

That the impugned order is, therefore, not sustainable in the eyes of faw.

4. On the other hand the learned District Attorney argued that not only
the medical certificate speaks about the age of the appellant as 28 years but

his service record also affirms the same. The learned Distiict Attorney

referred to the service book of the aopeilant wherein the date of birth -

originally entered as 03.10.1951 both in figure and words. That in the ﬁg\ires

'1 has been converted into 7. That in the words"fiftyone" is still intact. That |

- the authority has rightly issued the impugned order.

After’ hearmg both the learned counsel for the partles and perusmg

the record this Tribunal is of the view that it was necessary for the authority

\ issuing the retirement order to have probed into the matter whether any

tampering was made in the record and whether the discrepancy between
letters and figures has been made mtentionally and which one of the tv\ro is
' correct because the date of birth varltten in figures is in harmony w1th the
statemcnt of the appellant before the Medlcal Officer whereas the date of

blrth written in words is in consonance w1th the medical certificate. But the

BT

ADYOCKTE

on the ba31s of appcarance That the appellant had dlsclosed his age as 28
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authonty only referred to the medrcal eertlﬁcate in the 1mougned order and 4 o %I

not touched other aspedts of the matter as dlscussed above. Therefore, thls ' : ,’
Tribunal by acceptmg this appeal directs the authorlty that before issuance l

. of retirement order to probe the matter by takmg into account all other facts .
including record of birth mamtamed at local level, 1f any, school recorel, if

any, and NADRA record. The der)artrrrent is directed to complete the whole

proceedings w1th1n a perlod of two months from the date of receipt of this

Judgment and then issue a fresh order.on the ba51s of report fatlmg which the

T

3 l
?k appellant shall be deemed to have been reinstated in service and shall
‘ continue his service till his superanmration as nlleged by him. Parties are left
‘ to bear their own costs. File be consigned to the record room. - ;
- |
(Niaz Muhammad Khan) .
Chairman
— : Camp Court, Swat
(Ahmad Hassan) ‘ -
Member ,
ANNOUNCED ‘.
05.09.2017 :
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.accordance wuth Judgment of August Service Trlbunal in Service Appeal N0.1235/2016 dated

‘. \ | . ) s . : ’ L
| A A&
. olice Department District Swat i
. Finding Report - . ' il

Reference worthy District Police Officer order bearing No0.15386- 83/P dated

04/10/2017 the undersigned was appointed as enquiry officer to probe into the matter in o ",
R

05/09/2017 titled as Ex-Fc Badshah Hussain vs Government. Hence, in compliance with order
referred above of the competent authorlty, afull ﬂedged fact finding enquury was conducted as &
per judgment of the Servnce Tribunal.
The followmg were facts-in-issue before the enquiry officer:- j-

a. Whether the appeltant Ex-Fc Badshah Hussam was enlisted in Police as constable on

the basis of Medical Certificate in accordance with law/rules or otherwise?

b. Whether the appeliant’s date of birth wés recorded in Service Book as per Medical : “;

© Certificate? - | |

¢.. Whether the Date of Birth recorded in Service Book is tampered to the advantage of

the appellant? ' f:g

.

d. Whether the appellant has raised the issue of alteratien/rectification-in age recorded
'in Service Book before the competent authority within limitation?
e. ‘Whether the appellant had rightly ‘and legally been retired from service from back
date? - ‘ |
~1". Whether any official or dealing head of Establishment Branch can b‘e held responsible
for alleged tampering in Service Book or negligence? ‘ -
Finding on Fact-in-issue (a):- ‘ |
‘ Statemient of the appellant Ex-Fc Badshah Hussain was recorded who did not
- dispose as to whether he was enlisted on the basis of Medical Certificate, rather stated that he
was enlisted at the age of 21 years on 13/10/1979 in Police department as foot Constable. He .
further stated tltét his correct Date of Birtf\ is 12/06/1957. in absence of any other documents,
Police Constables used to'be recruited in Po1iee on the basis of the apparent age. According to
| record, he. was recruited in Police on the basis of Medical Certificate. Hence, it is held that
appellant was appointed as Constable in Police department on the basis of Medicel Certificate
issued dn 13/10/1979 according to law and rules.

,Flndrjon Fact-in-issue (b):- : .
As per Medical Certificate issued to the appeflant on 03/10/1979, the

appellant’s apparent age was recorded as 28 years and accordingly Date of Birth of the appellant
was undoubtedly settled as 03/10/1951. Since, the appeliant had neither presented Schoo!
leaving certificate nor any other document specrfylng his age at the time of enrolment in Pohce

department therefore his Date of Birth i.e. 03/10/1951 was sett!ed and recorded in Service

Book as per Medlcai Cert:flcate which has rlghtly been done.




B

Finding on Fact-in-issue (c):-

;"': : To probe into the fact- -in- |ssue regarding tampering of Date of Birth in Service Book;
the Service Book in original was examined by the enquiry officer. it was transpired that Date of
B:rth recorded in words i.e. “Nineteen Fifty-one” remained intact whereas Date of Birth in digits
seemed to be tampered and 1951 had been converted to 1957. Difference and contradiction

‘between words and digits was sufficient to prove tampering, but the matter needed a thorough

probe therefore vide letter No. 17111/p dated 25/10/2017 expert opinion regarding tampering

' in Date of Birth was requested from Regsonaf FSL Swat. The questloned documents branch of

a1 voman s e

S ‘Regional FSL examined the relevant part of Service Book and: vide Lab: case # QD / HW/2017-27
1 reported that “after careful examination and analysis of the questioned handwritten Date of

j'l Birth of Badshah Hussain on his Service Book {item No.02), it is concluded that the questioned
j . Date of Birth of Badshah Hussain on his Service Bock (item No.02), has been tampered. The :
ongmal Date of Birth is 03/1 0/1951 which has been tampered to make it 03/10/1957”. Hence,
it is held that Date of B:rth of the appellant had been tampered and original date of Birth

handwritten i.e 03/10/1951 is illegally and dlshonesty converted to 03/10/1957. Tampering is
made in Date of Birth of appellant Badshah Hussain Khan to his advantage to get maximum and
prolong service benefits.

Finding on Fact-in-issue (d):- P ‘

‘ * As per record, the appellant never approached the Ccompetent authority to ‘
alter, modify or rectify his Date of Birth in service record within period of limitation. Hussain Alj
Ex~mcumbent Senior Clerk Establlshment Branch of DPO office recorded his statement and -
deposed that the appellant Badshah Hussain submntted an application dated 10/10/2016 which

" was forwarded by SHO Mingora and SDPO Clty praying therein to modify his Date of Birth in
- consonance with _his CNIC so that he may not face complication in pension etc. ‘Meaning
thereby, the appe!lant had assumed criminal silence over tampered Date’ of Birth and at the
eleventh hour just attempted to modify his Date of Birth in Service Book to the extent of year to
make it in consonance with his CNIC. However, Rule-07 (2), Chapter-09 of Police Rules-1934
provides that alteration in date of Birth or age may only be made within two years of the Civil
Servant S entry into service. Hence; it is held that the appellant never approached the
competent authority within limitation for alteration i in Date of Birth.

( Finding on Fact-ln-lssue {e):-

As per Iaw and Rules, once Date of Birth has been recorded in Service Book itis

settled that when not altered within hmltatlon as discussed above it would determine
retirement age of Civil Servant..

' As per reported case vide NLR 1995 T (serwce) 232 {(a) it has been held that
“Medical Certificate f‘ ixing age of Police Official on date of his appointment, would determine
ret:rement age of Police official. School Ieavmg certificate stealthily introduced in service
record be kept out of consideration in determining retirement age” '

In view of the above, it is held that appe!lant has rightly and legalry been retlred

from service in accordance with Meducal Certificate.




¢ finding on Fact-in-issue (f):-

There came nothing on surface as to whether who from office staff of
has been settled and proved that Date of Birth written in digits in Service Book has been

service benefits for a period of Six years, therefore, the appellant Bacha Hussain is held

; responsible for tempering in his Date of Birth recorded in his Service Book..

A record and service record was examined by the enquiry officer. His Birth Certificate was
{ ' prepared on 11/10/2017 whereas his CNIC was |ssued to him on 10-08- 2005 which cannot be_
f made basis for termination of retlrement age as per reported cases, NLR 1995 TD (ser\nce) 232

(a) 1994 SCMR 1633 and 1996 PLC (C.S) 447.

In view of the above flndlngs |t is held that correct Date of Birth of the

appellant Bacha Hussaln for the purpose of servuce in Pollce department is 03/10/1951 and his

T MR T R

retirement was due on 02/10/2011,_theref0re the competent authority has rightly and legally
issued his retirement order on 19/10/2016 w.e.f 03/10/2011: The enquiry officer recommends

that the order of retirement in respect of the appellant issued by the Worthy DPO Swat may be

malntamed
Shbrnitted,‘i’lease.
. ' . Superintendent of Police,
AE7,
No p /ST ) : . UpperSwat

DATED_ O wgroo17. Q\é\ .

Estabfishment Branch is responsible for tampering in the Date of Birth of the appelilant, but it

tampered to the advantage of the appellant with his connivance to get maximum and prolong

In addition thereto, all other relevant record i.e. NADRA record, Union ACounciI\

SR
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BEF ORE THE KHYBER ~PAKHTUNKH WA
SERVICE TRIBUNAL, PESHAWAR
Service Appenl No. /(Z(S of 201¢

- \)) Bacha Hussain Ex-Constable No. 465, District Police,
. .

District Swat.

o : ...Appellant

\( \Q/“Q | VERSUS a
A o
A

The Regional Police Officer, Malakand, at Saidu Sharif,
District Swat and Other.

...Respondents

RE JOINDER BY THE APPELLANT.

| Respectfully Sheweth:

Preliminary Objections:

That all the preliminary objections are incorrect,

- baseless, agﬁinst the law, mles,i facts and Shariah, hence
are specifically denied. Moreover the appellant has got a
prima facie case in his favour|and 'ha.s approached this
honourable tribunal well w‘ithinl time and this honourable
tribunal has got the jw'isdictidn to adjudicate upon the

same,

 On Facts:

i
| g .
1. Para 1 of the comments as drafted being adniission

needs no reply.
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. Para 2 of the comments as drafted is incorrect and

baseless and in need of solid evidence. The change
which is allegedly attributed to the appellant is very
much mockery of the respondent department as the
same is always under lock and key of the authorities
and only they are sitpposed to make any sort of
entry, whatsoever, thus the para is specifically

denied.

. Para 3 of the comments as drafted is incorrect and

against the available record, thus the para is denied.

. Para 4 of the comments as drafted is incorrect and

against the available record, thus the para is denied

specifically.

. Para 5 of the comments as dmfted is incorrect, based

on misstatements and misrepresentation of the

material facts, the laboratory never put the blame on
the appellant as his hand writing samples were
never taken, the alleged conclusion is drawn by the

authorities as per their own whims and conjectures

- which cannot be substantiated at all. Moreover the

service record 1s always in the safe custody of the
department and not the employee and it is the
authority, custodian, to be blamed and not the
appellant, who is made the scape goat, thus the para

is denied specifically.

. Para 6 of the comments as drafted is also incorrect

and based on whims and surmises as the service
record of the appellant was always with the
department in their safe custody and any change or

alleged maneuverirly if any was only to be
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attributed to the custodian and not the appellant,
who is made to suffer for no fault of his, moreover
the department has still not yet found the actual

culprit behind the actual manipulator and made the

appellant a scape goat. Further that the dicta of the

Apex Court is very much clear that the work done
by the appellant has to be paid otherwise the same 1s
amounting to forced labor, thus the para is denied

specifically.

. Para 7 of the comments as drafted is illusive and

misleading as the laboratory never put the
responsibility on the appellant of the alleged
tempe'rfng, but the department is making the
appellant a scape goat to sav(_z'-i'ts own skin at- the
cost of the vestcd rights of the appellant, thus the

para is specifically dénied.

. Para 8 of the comments as drafted is incorrect and

based on misstaternents and whims of the
Adepariment as the actual culprit is never brought to
the front and the appellant is made to suffer without
any- proof, moreover the service record of the
appellant was with the department and they were in
such slumber that they could not point out the
alleged tempeﬁng well in time so as. to avoid this
complicatioh on one hand while bringing the actual

manipulator to the front, thus the para is denied.

. Para 9 of the comments is vague, evasive and devoid

of merits as the actual culprit is yet to brought to

 light, the hiding of which is not known to the

appellant, thus the para is denied.




10.Para 10 of the comments is against the law, rules
and Shariah, the appellant has got a prima facie case
in his favour and this honourable tribunal has got
the jurisdiction to adjudicate wpon the same, thus

the para is denied.

On Grounds:

a. Ground A of the comments as drafted is incorrect
~and volt face as the same is not only done with
retrospective effect, but'the same recovery is also
order to be made for the legal duty the appellant has
performed due to the deep slumber of the respondent
department, zbhich can never be atiributed to the
appellant by any stretch of imagination and law,

thus the para is denied.

b. Ground B of the comments as drafted is incorrect
and based on whims and surmises, moreover the
para is devoid of merits and in need of solid
evidence, the appellant is made a scape goat just to
save the skin of those who are at the helm of affairs
and resﬁonsible as well, thus the para is denied

specifically.

c. Ground C of the comments as drafted is vague,
evastve and devoid of merits as well as the law and
rules emanating from the commands of the
constitution are completely bulldozed, thus the para

is denied.
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Ground D of the comments as drafted 1s incorrect
and devoid of merits as the appellant was made to
perform his duties due to the deep slumber of the
respondent department for which the . appellant
cannot be held responsible, especially in light of

plethora of judgments of the Apex Court on this

‘very issue, thus the para is denied specifically.

Ground E of.the comments as drafted is vague and

evasive and amounts. to admission, thus needs no

reply.

Ground F of the comments as drafted is devoid of
merits and against the facts and record, as the
retirement order of the appellant is made with
retrospective effect and that too due to the lapse of
the department for which lapse the appellant cannot
be held responsible, thus the para is denied

specifically.

I d

Ground G of the comments as drafted is devoid of
merits and volt face as the lapse of the department |

is attributed to the appellant, thus the para is

denied.

Ground H of the comments ds drafted is also vague

and devoid of merits, thus the same is denied.

Ground I of the comments as drafted is incorrect
and based on concealment of material facts to the
utter detriment of the appellant, thus the para is

denied.



It is, therefore, very respectfully prayed that

on acceptance of this rejoinder the appeal of the

appellant may very kindly be decided as prayed for

Appellant
éﬁa Hilc ssam
Through Counsel,

Imdad Ullah
Advocate Swat

originally
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

- Service Appenl No. 72'5 of 2018,

Bacha Hussain Ex-ConstabZé No. '465, District Police,
District Swat.

...Appellant

VERSUS

The Regional Police Ojﬁ'cer, Malakand, at Saidu Sharif,
District Swat and Other. ‘

...Respondents

AFFIDAVIT

1t is solemnly stated on Oath that all the contents of
this rejoinder are true and correct to the best of my
knowledge and belief and nothing has either been

misstated or kept concealed " before this honourable

~ tribunal.
Deponent ¥
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acha Hussdain

Identified By

Imdad Ullah

Advocate Swat
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