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- # BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. 135/2018

Date of institution ... 25.01.2018 
Date of judgment ... 03.09.2019

Shamanat Khanm Ex-Chowkidar, 
GPS No. 2 Jabba Khushk Nowshera.

(Appellant)
VERSUS

1. The Secretary (E&SE) Khyber Pakhtunkhwa, Peshawar.
2. The Director (E&SE) Khyber Pakhtunkhwa, Peshawar.
3. The District Education Officer (Male) Nowshera.
4. The Secretary Finance Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. 

The District Account Officer, Nowshera.5.
(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST THE ORDER DATED
29.07.2016 WHEREBY THE APPELLANT WAS RETIRED FROM
SERVICE W.E.FROM 26.03.2016 BUT DENIED COMPLETE 
PENSIONARY BENEFITS INCLUDING LPR. ENCASHMENT AND
OTHER MONETARY BENEFITS AND AGAINST NOT TAKING
ACTION ON THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF THE NINETY DAYS.

Mr. Taimur Ali Khan, Advocate. For appellant.
Mr. Riaz Ahmad Paindakheil, Assistant Advocate General .. For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. HUSSAIN SHAH

.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE)

JUDGMENT

!
MUHAMMAD AMIN KHAN KUNDL MEMBER: - Counsel for the

appellant present. Mr. Riaz Ahmad Paindakheil, Assistant Advocate General for 

the respondents present. Arguments heard and record perusal*

Brief facts of the case as per present service appeal are that the appellant
k

appointed as Chowkidar on fixed pay by the competent authority vide order
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dated 15.04.1996 as revealed from page six of copy of service book. He was
#

regularized on 01.07.2008 as revealed from the retirement order of the appellant

as well as admitted by the respondent-department in para-2 of the reply and was

retired from service vide order dated 29.07.2016 but pensionary benefits was not

granted to him therefore, he filed departmental appeal on 10.10.2017 but the

same was hot responded hence, the present service appeal on 25.01.2018.

3. Respondents were summoned who contested the appeal by filing of

written reply/comments.

Learned counsel for the appellant contended that the appellant was 

appointed as Chowkidar on fixed pay in Education Department. It was further 

contended .that later on the service of the appellant was regularized on 

01.07.2008 and on superannuation age of 60 years, he was retired from service 

vide order^ dated 29.07.2016 but benefits of pension etc was not extended to the 

appellant op the ground that length of regular service of the appellant was less 

^ then qualifying service. It was further contended that the appellant filed 

departmental appeal for issuance of pension, gratuity and other benefits liut the 

same was not responded. It was further contended that according to Rule *2.2 of 

West Pakistan Civil Services Pension Rules, 1963 the service of the government 

servant begin to qualify for pension when he takes ovear charge of the post to 

which he is first appointed. It was further contended that according to Rule 2.3 

of the West, Pakistan Civil Services Pension Rules, 1963 temporary and 

officiating^ service shall count for pension if he has rendered more than five years 

continuous, temporary service for the purpose of pension or gratuity and 

temporary pd officiating service followed by confirmation shall also count for 

pension or gratuity. Therefore, it was contended that the service of the appellant 

will be copsidered from the date of appointment and the same will be counted 

for pension and gratuity etc. The learned counsel for the appellant also relied

4.
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unreported judgments of the Worthy Peshawar High Court in Writ Petition No.

1188 of 2014 decided on 09.09.2014 titled Baghi Shah-Versus-The State etc,

Writ Petition No. 1590 of 2014 decided on 11.09.2014 titled Mst. Wajihat W/o

Nisar Muhammad-Versus-Senior District Accounts Officer & others, Writ

Petition No. 1659-P/2014 decided on 27.11.2014 titled Yaqoob Khan S/o Abdul

Manan-Versus-Govemment of Khyber Pakhtunkhwa etc and Writ Petition No.

3394-P/2016 deeided on 22.06.2017 titled Amir Zeb-Versus-The District

Account Officer, District Nowshera etc. Learned counsel for the appellant also 

furnished Notification dated 22.05.2019 according to said notification the

eompetent authority has extended the status of civil servants to the fixed pay 

Class-IV employees regularized by the department. It was further contended 

that in the present serviee appeal, the departmental appeal was filed after 

delay but since the service appeal pertains to the matter of pay, pension and other 

emolument therefore, the limitation does not foreclosed the right of the appellant 

accrued to him and in such like matter the limitation does not run and relied in 

, ^ this regard on 2018 SCMR page 64 and 2002 PLC (C.S) page 1388 Punjab 

Service Tribunal and prayed that the appeals may be accepted and the 

^ department may be directed to consider the length of service of the appellant 

from the date of his appointment and pay pensionary benefits to the appellant.

On the other hand, learned Deputy District Attorney for the respondents 

opposed the contention of learned counsel for the appellant and contended that 

the appellant was appointed as Chowkidar on fixed pay and he was regularized 

on 01.07.2008. It was further contended that the appellant was retired from 

service on 29.07.2016 and the appellant served as regular employees for less 

than 10 years, hence, he is not entitled for pensionary benefits and prayed for 

dismissal of appeal.

some

5.
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6. We have heard the arguments and gone through the record available on
#

file.

Perusal of the record reveals that the appellant was appointed as7.

Chowkidar oh fixed pay vide order dated 15.04.1996. The record further reveals

that the service of the appellant was regularized on 01.07.2008. The record

further reveals that the appellant was retired from service vide order dated

29.07.2016 with effect from 26.03.2016 but pension and gratuity was not

extended to the appellant.

Regarding the question of entitlement of the appellant to the pension, we, 

would like- to reproduce the relevant rules of the West Pakistan Civil Services 

Pensions Rules, 1963 below, as these would be advantageous in resolving the

8.

controversy:-

“2.2. Beginning of Service-

Subject to any special rules the service of 

Government servant begins to qualify for 

pension when he takes over charge of the 

post to which he is first appointed.

Rule 2.3 Temporary and officiating 

Temporary and officiating 

service shall count for pension as 

indicated below:-

Govemment servants borne 

temporary establishment who have 

rendered more than five years continuous 

temporary service for the purpose of 

pension or gratuity; and

, (ii) Temporary and officiating service 

followed by confirmation shall also 

count for pension or gratuity.

The rules ibid reveal that the service of government servant begins to
j

qualify for pension from the very first day of his/her taking over the charge,

. ^

V i':-'
service

(i) on

9.



5

irrespective , of the fact whether his/her appointment and entry in to service was 

temporary: or regular. It is also clear from sub-rule (i) that continuous temporary 

service of a civil servant shall also be counted for the purpose of pension and

gratuity apd by virtue of sub rule (ii), temporary and officiating service followed
V ' 'by conformation shall be counted for pension and gratuity. In this regard reliance

is also placed on SCMR 1994 page 1653 titled Government of N.W.F.P through

Secretary, Law, Peshawar Versus Muharrimad Aslam Khan Assistant Advocate

General, N.W.F.P Abbottabad where in it was held

Constitution of Pakistan (1973)

-—Art. 212 (3)- Service

Tribunal while accepting civil servant’s

appeal had allowed his previous service

for specified period to be counted for

determining his gratuity and pensionary

benefits—Appellants could not advance

any arguments for taking a different

view in the matter—Service Tribunal

finding being correct and supported by

precedent of Supreme Court on the

subject, called for no interference—

Leave to appeal was refused in

circumstances.

10. We deem it appropriate to mention here that question of interpretation and 

true import to the term pension was raised before the august Supreme Court of 

Pakistan in case titled “Government of NWFP through Secretary to 

Government of NWFP Communication & Works Department, Peshawar Vs
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Muhamniad^ Said Khan and others (PLD 1973 Supreme Court of Pakistan 

514) whereinUt was held that:

“It must now be taken as well 

settled that a person who enters 

government service has also something 

to look forward after his retirement to 

what are called retirement benefits, grant 

of pension being the most valuable of 

such benefits. It is equally well settled 

' ' that pension like salary of a eivil servant 

is no longer a bounty but a right acquired 

after putting a satisfactory service for the 

prescribed minimum period. A fortiori, it 

cannot be reduced or refused arbitrarily 

except to the extent and in the manner 

provided in the relevant rules.”

In case titled “Secretary To Govt: of the Punjab, Finance Department 

Vs M. Ismail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme 

Court of Pakistan was pleased to held that the pensionary benefits is not a bounty 

or ex-gratia. payment but a right acquired in consideration of past service. Such 

right to pension is conferred by law and cannot be arbitrarily abridged or reduced 

except in accordance with such law as it is the vested right and legitimate 

expectation of retired civil servant.

11.

Va

In the present case the appellant was initially appointed as Chowkidar on 

fixed pay followed by regularization on 01.07.2008. The appellant has rendered 

temporary service for a continuous period of 12 years service and later on 

regularized and was retired. Record reveals that as a whole he has more than 20 

years services at his credit. By virtue of rule 2.3 as well as Chapter-IV rule 4.4 of 

the West I^akistan Civil Services Pensions Rules, 1963, he has qualified the 

prescribed, service for pensionary benefits, therefore, the objections raised by the

12.
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respondents is not tenable and not supported by any rule or regulation. Judgment
' #

of Hon’ble Peshawar High Court in Mst. Wajihat case (Writ Petition No. 1590-

P/2014), Baghi Shah’s case (Writ Petition No. 1188-P/2014, Yaqoob Khan case’s

(Writ Petition No. 1659-P/2014) and in Amir Zeb case’s (Writ Petition No. 3394-

P/2016) may be quoted as a reference.

13. In the light of the above discussion we are constrained to accept the appeal

and direct the respondent-department to finalize the pension case of the appellant

and grant pensionary benefits to him. Parties are left to bear their own costs. File

be consigned to the record room.

ANNOUNCED r
03.09.2019

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN SHAH) 
MEMBER

i
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03.09.2019 Counsel for the appellant present. Mr. Riaz Ahmad Paindakheil, 

Assistant Advocate General for the respondents present. Arguments heard 

and record peruse.

Vide our detailed judgment of today consisting of seven pages placed 

on file, we are constrained to accept the appeal and direct the respondent- 

department to finalize the pension case of the appellant and grant pensionary 

benefits to him. Parties are left to bear their own costs. File be consigned to 

the record room.

ANNOUNCED
03.09.2019

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN SHAH) 
MEMBER

f
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Appellant with counsel present. Written reply on behalf of 

respondent No. 5 not received. Noor Rehman Superintendent 

representative of respondent No.5 absent.

22.05.2019

The present service appeal pertaining to the pensionary benefits 

is lingering on at the stage of reply since 23.04.2018. The present 

be therefore assigned to D.B for further proceedings.case

Respondent No.5 as well as the absent representative be put to 

notice for submission of reply on the next date before D.B. 

Adjourn. To come up for further proceedings on t®-07.2019

before D.B.

Member

Learned counsel for the appellant present. Mr. Kabirullah 

Khattak learned Additional Advocate General alongwith Wahid 

Gul ADO present and stated that in view of Notification 

No.FD(SOSR-TT) 4-36/2017 Dated. 22.05.2019, the grievance 

of the appellant has been redressed and as such the present 

service appeal has become infructuous. Learned counsel for the 

appellant seeks adjournment. Adjourn. To come up for further 

proceedings on 03.09.2019 before D.B.

10.07.2019

MemberMember
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08.04.2019 Counsel for the appellant and Mr. Mohammad 

Sohail, Asstt. for respondents No. 4 and 5 alongwith 

Addl. AG for the respondents present.

The representative of respondents No. 4 & 5' 
^^^^equests for adjournment as the req^^^fe reply is yet 

to be sighed by the respondents.
>

i

• Adjourned to 16.04.2019 for the needful before
• S.B.i•A,

■ ■

IK-
Chairrnan

A

^ 16.04.2019 Learned counsel for the appellant present. Rehmat 

Khan Superintendent for respondent No.4 present and 

submitted written reply. Noor Rehman Senior Auditor for 

respondent No.5 present and seeks adjournment to furnish 

written reply. Granted by way of last chance. To come up for 

written reply/comments on 22.05.^.2019 before S.B.

Member
f
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10.12.2018 Counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional AG for the respondents present. 

Written reply on behalf of respondents not submitted 

despite last chance nor representative of the department is 

not in attendance therefore, notice be also issued to the 

respondents with the direction to direct the representative 

to attend the court and submit written reply on the next 

date by way of another last chance. To^conie up for written 

reply/comments on 17.01.2019 before S.B.

Muhammad Amin Khan Kundt
Counsel for the appellant and Addlj^J^jj^^longwith

Inayatullah, ADO for the respondents present,.

17.1.2019

Written reply on behalf of respondents No. 1, 2 and 3 

has been submitted while no representative of ...other 

respondents is available. Learned AAG, therefore, 

undertakes to seek fiirther instruction from the absenting 

respondents. Adjourned to 20.02.2019 before S.B.

/T-Chairman

Learned counsel for the appellant present. Written reply 

behalf of respondents No.4 & 5 still awaited. Notice be 

issued to the respondents No.4 & 5 with direction to furnish 

written reply/comments. Adjourn. To come up for written 

reply/comments on 08.04.2019 before S.B.

20.02.2019

on

Member
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Counsel for the petitioner Mr. Taimur Khan, 

Advocate present. Mr. Kabirullah Khattak, AAG for the
24.09.2018

respondents present. Written reply not submitted. Last
Case to come up for written/ chance is given to them, 

reply on 12.10.2018 before S.B.
-/

Mr. Taimur Ali Shah, Advocate, counsel for the , 

appellant present. Addl. AG (Mr. Kabirullah Khattak) tor 

the respondents present and again made a request lor - 

adjournment. Very last opportunity is granted. To come up 

for written reply/comments on' 24.10.2018 before S:B.

12.10.2018

Chairman

vn. ' 'T« 
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08.05.2018 The Tribunal is non-functional due to retirement of our 

Hon’ble Chairman. Therefore, the case is adjourned. To 

come up for same on 03.07.2018.

Reader

03.07.2018 .limioi- counsel for the appellant and Mr. Sardar 

Shaukal Mayal, Addl: ACr for the respondents present. Written 

reply not submitted. Requested for adjournment. Adjourned. To 

come up for written reply/commcnts on 16.08.2018 before S.B.

Member

16.08.2018 Clerk to counsel for the appellant present. Mr. 

Kabirullah Khattak, Addl: AG for respondents present. 

Written reply/comments not submitted. Learned AAG 

sought some time to, submit the same. Case to come 

for written reply/comments on 24.09.2018 before S.B.

up.

n
Ch^rman
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iJx'amed counsel for the appellant present. 

Preliminary arguments heard and case file perused.

05.03.2018

T.carned counsel for the appellant argued tliat the 

appellant was appointed in Education Department as 

Chowkidar at GPS No. 2 Jabba Kl:iushk, Nowshera on 

27.06.1996 on fixed pay and perlbrmed his duty till retirement 

in'20!6. 'fhai in 2008 Finance Department vide notification 

dated 29.01.2008 declared all fixed pay Class-IV employee as

r

Civil Servant in B-1 and fixed their pay from the 'date'of

appointment, but with no arrears. That the appellant was retired

from service on superannuation on 26.03.2016 but without

pensionary bcnellts vide impugned order dated 29.07.2016

which is unjustice and violation of rule 2.3 of Pension Rules 
- !

.t'963. I'hat the appellant preferred department appeal which 

was not responded in mandatory period and hence the instant 

service appeal on 25.01.2018

i.!
4

Points raised need consideration. Admitted for 

regular hearing subject to all legal objections including 

limitation. The appellant is also directed to deposit security and 

process fee within (10) days, whereafter notice be issued to the 

respondents department for written reply/comments on 

...23.04.2018 before S.B.

AppeT;nt D..3p03!fod
u Process Fee

(Gul Zeb Khan) 
Member

X
’'■-y-ii

23.04.2018 None present on behalf ol’ appellant. Mr. Kabir Ullah Khatlak, 

Addl. AG for respondents present. Written reply not submitted. Requested 

for adjournment. Adjourned. To come up for written reply/comments on

08.05.2018 before S.B. / I-

,11 > •• ^
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FORMOF ORDERSHEET
Court of

135/2018Case No.

Order or other proceedings with signature of judget Date of order 
proceedings

S.No./
'v

1 32

The appeal of Mr. Shamant Khan presented today by Mr. 

Muhammad Asif Yousafzai Advocate, may be entered in the 

Institution Register and put up to Worthy Chairman for proper 

order please.

25/1/20181

•m

re^straS'’^'

If2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on ff.

/
f

Clerk of the counsel for appellant present End 

requested for adjournment on the ground that learred 

counsel for the appellant is not in attendance today due to 

strike of the Bar. Adjourned. To come up for preliminary 

hearing on 05.03.2018 before S.B.

12.02.2018

(Muhammcfd Amin Khan Kund } 
Member (J)

\

V
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RFFORF THF KHYBERPAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Appeal No._ /2018

Secretary Education & othersVSShamanat Khan

INDEX
P. No. 
01-03

AnnexureS.No. Documents
1. Memo of Appeal

04-13- A-Copy of service book_____________
Copy of notification 29.01.2008
Copy of impugned order__________ ^
Copy of departmental appeal ______
Copy pension rule 1963 relevant page 

VakalatNama _____________

2.
14-15-B-3.

16-C-4.
17-D-5.

18-19-E-6.
207.

■)APPELL

THROUGH:
M. ASIF YOUSAPZAI 

ADVOCATE SUPREM^OURT,

‘ANTAIMUR 
ADVOCATE HIGH ^OURT

ASAD MEHMOOD 
ADVOCATE HIGH COURT

\
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL
PESHAWAR

Appeal No._|^3_ /2018 'va

L^lS^iiu-y No.

Dated

Mr. Shamanat Khan, Ex-Chowkidar, 
GPS No.2 Jabba Khushk Nowshera.

APPELLANT

VERSUS
/

1. The Secretary (E&SE) KPK, Peshawar.

^2. The Director (E&SE) KPK, Peshawar.

The District Education Officer (Male) Nowshera.

The Secretary Finance KPK, Civil Secretariat, Peshawar..4^

5. The District Account officer, Nowshera.

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974
AGAINST THE ORDER DATED 29.07.2016 WHEREBY THE
APPELLANT WAS RETIRED FROM SERVICE W.E.FROM

BUT DENIED COMPLETE PENSIONARY
BENEFITS INCLUDING LPR, ENCASHMENT AND OTHER
MONETARY BENEFITS AND AGAINST NOT TAKING
ACTION ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUTORY PERIOD OF THE

Flledto-day 26.03.2016

NINTY DAYS.

PRAYER:
ON THE ACCEPTANCE OF THIS APPEAL. THE ORDER
DATED 29.07,2016 MAY BE MODIFIED TO THE EXTENT OF
PENSIONARY BENEFITS AND THE RESPONDENT MAY
PLEASE BE DIRECTED TO GRANT COMPLETE PENSIONARY
BENEFITS TO APPELLANT INCLUDING LPR, ENCASHMENT
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■tl. AND OTHER MONETARY BENEFITS IN LIGHT OF RULE 23
OF PENSION RULES 1963 AFTER PROPER FIXATION OF
STAGES OF PAY SCALE FOR RENDERING MORE THAN 19
YEARS OF SERVICE. ANY OTHER REMEDY WITH THIS
AUGUST TRIBUNAL DEEMS FIT AND PROPER MAY ALSO BE
A WARDED THE FA VOR OF THE APPELLANT

RESPECTFULLY SHEWETH:
FACTS:

1. That the appellant was appointed in Education Department on the post of 
Chowkidar at GPS No.2 Jabba Khushk, Nowshera on dated 27.06.1996 
on fixed pay which is later on regularized on 01.08.2007 and has 
performed his duty with devotion and honesty till retirement and 
complaint has been filed against him during his service carrier. Date of 
appointment of the appellant is evident from his service book. (Copy of 
service book is attached as Annexure-A).

2. That in 2008 the Government of KPK, Finance Department vide 
notification dated 29 January, 2008 declared class-iv employee as Civil 
Servant and awarded BPS-1 to all Class-iv employees and fixed their pay 
from the date of appointment and declared that all predetermined policies 
in this regard will be canceled from July, 2008. (Copy of the finance 
notification is attached as Annexure-B).

no

3. That the appellant was retirement from service on superannuation on 
26.03.2016 but without pensionary benefits vide order dated 29.07.2016 
which is injustice and violation of rule 2.3 of Pension Rules 1963. (Copy 
of order dated 29.07.2016 is attached as Annexure-C).

4. That the appellant aggrieved from the order dated 29.07.2016 because the 
appellant is entitled to the pensionary benefits under rule 2.3 of Pension 
Rules 1963, therefore he filed departmental appeal for pensionary benefit 
which was not respondents within the statutory period of ninety days.
(Copy of departmental appeal is attached as annexure-D).

5. That the appellant come to this august tribunal on the following grounds 
amongst others.

GROUNDS

A. That the order dated 29.07.2016 to the extent of not granting 
pensionary benefits and not taking action on the departmental appeal 
of the appellant is against the law, rules and norms of justice.



That the appellant was appointed on fix pay in the year 1996 which 
was later on regularized in the year 2008 and according to Rule 2.3 of 
the Pension rules 1963: - ^'Temporary and officiating service shall 
count for pension as indicated below: ~
(i) Government servants borne on temporary establishment who 

have rendered more than five years continuous temporary 
service shall count such service for the purpose of pension or 
gratuity; and

(ii) Temporary and officiating service followed by confirmation 
shall also count for pension or gratuity

Thus the appellant is legally entitled for the pensionary benefits 
according to law and rules and depriving the appellant from the 
pension benefits is clear violation of Pension Rules 1963. Hence the 
order dated 29.07.2016, to the extent of not granting pensionary 
benefits is liable to be modified. (Copy of the relevant page of 
pension rules 1963 is attached as Annexure-E).

B.

C. That not deciding the departmental appeal of the appellant is violation 
of superior court judgment.

That the appellant was not treated according to the law and rules and 
has been deprived from his legal right in arbitrary manner.

D.

That the appellant seeks permission to advance other ground proof at 
the time of hearing.

E.

It is therefore most humbly prayed that the appeal of the 
appellant may be accepted as prayed for.

APPELLANT 
Shamanat BChan

THROUGH:

M. ASIF YOUSAEZAI 
ADVOCATE SUPRE]^ «OURT,

i ^ANTAIMUR 
ADVOCATE HIGH ^URT,

&
ASAD MEffi ^OOD 

ADVOCATE HIGH COURT

I
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Afefi?: The entries on this page should be renewed or re-attested at least eveiy five years and the Signature to lines 9 and 10 
should be dated*

SsUAiTift- fAf>rt \c -1.. Name: it

J. -V-
I ( ’ jr

)c !nt\^2. Race:

/ V.':.
C A^/rjA •u.

S ; \ »■ ’Residence:
t ••11«')0

t.

I... . s\ .'?■4 * j
Father's name and residence: (cA.r^ !4;

1
4S

/

y^^o^fCl a/h -

-,u

Date of birth by Christian era as 
nearly as can be ascertained:

5.

O V. . ^
:•

Exact height by measurement: /6. . i

S ^ S’
Date

i .. • ••■^•> -tI i !
7.. Personal marks for identification:

! f

■ «. •'dh-C<rT^

V ■■?

>..• 4*.• - *: -r- •“*

8. Left hand thumb and Finger impression 
of (Non-Gazetted) officer:.i •

t-i ■ •

<•
Little Finger: Ring Finger: m\

•i!i JRij,.

t ’V.. '

\ .....■:

i
i .»?•

r-v ■
&■f Fore Finger:Middle Finger*

\ . 'I \•• -i
I
\

\ ■

QThumb: mi^1
ft>.i Hill^ i1'\ ,1dW FiX

t (i
'i: [f

9. Signature of Government Servant: ^ •
t

ukJ- 1

^ ju \-jy^
I ■■
\ 10. Signature and designation of the

Head of the office, or other Attesting r. ^I' '
■ ■! Officer. <•f:‘ .r -i *\

r fM)i
!,

i.
■I

Officer (Male) Nowshero^^
T

/
ta
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Substanlivc
Whether substan­
tive or officiating 

and whether 
permanent or 

temporary.

If officiating, state 
(i) substantive 

appointment, or 
()i) Whether service 
counts for pension 

under Art. 371 
C.S.R.

Other 
emolument 

falling 
under the 
term"pay"

Date Signature of 
Govcrnmuiit servant

Additional 
pay for 

officiating

Pay in 
substantive 

post
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Name of Post !
?;■
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Leave

Reforenea to any 
recorded 

punlehment or 
cesure, or reward 
or praise of the 

Government 
Servent

•i
Allocation of period of 
leave on average pay 
upto four months for 
which leave salary is 
debitable to another 

Government

Reason of 
termination 

{such us 
promotion, 

transfer, 
dismissal, 
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CHAPTER - II
SKUViCt: QUALIFYING FOR FLNSION

2.) Cuiulitipns of Quulincutioiis - The service of a GovernmenfScivant does nol 
qualify for pension unless it conforms to the following tliree conditions: -

11 ,

hirst - The Service must be under Goveriimcnl.

Second - the service must nol be Non-pensionable.

Third - the service must be paid by Government from the I’rovincial Consolidated Fund,

Note-(l) For the previous service of displaced Government servants which qualifies 
for pension see Chapter - VII.

* Note-(2) Service rendered after '^'etiremenf on superannuation pension/retiring 
pension shall not count for pension or gralulity.

2.2 Beginning of service - Subject to any special rules the service of Government 
servant begins to qualify for pension when he takes over charge of the post to 
which he is first appointed.

2.3 Temporary and officiating service - Temporary and officiating service shall 
count for pension as indicated below: -

(i) Government servants borne on temporary esiablisluneiit who have rendered 
more than live years continuous temporary service shall count such service 
for die purpose of pension or gratuity; and A

¥
(ii) Temporary and ol'ficiating service followed by confirmation shall also count 

■•’•for pension of graluiiy
■ !

2.4 SiTvlct' In li tciniiDDiry post i>n iiliulltion of ii pi i ittxni-nl post If a pcriiMncnt 
post, on which a't ioscfnincni sersant ludds a lien, is aboliNlied niulci cnuimsiances 
entitling him to gel a eoinpensation,pension or gialuiiy, liis service llieieaUer in a 
temporary post under Government tiualifies for pension.
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VAKALAT NAMA
NO. 720

IN THE COURT OF /If/j,

.(Appellant)
(Petitioner)
(Plaintiff)

VERSUS

^ ^^^^g^^espondent)

(Defendant) '

I/We

Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar, 
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us 
as my/our Counsel/Advocate, in the above noted matter, without any liability 
for his default and with the authority to engage/appoint any other Advocate/ 
Counsel on my/our costs.

I/we authorize the said Advocate to deposit, withdraw and receive on my/our 
behalf all sums and amounts payable or deposited on my/our account in the 
above noted matter. The Advocate/Counsel is also at liberty to leave my/our 
case at any stage of the proceedings, if h^_anw,.fee left unpaid 
outstanding-against me/u5.

or IS

•' ti

u(TW.

Dated 720
( CLIENT )

• ACCEPTED

1"^

M.ASIF YOUSAFZAI
Advocdfk A

M. ASIF YOUSAFZAI
Advocate High Court, 
Peshawar.

}

OFFICE:
Room No.l, Upper Floor, 
Islamia Club Building, 
Khyber Bazar Peshawar. 
Ph;091-2211391- 

0333-9103240
A
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BEFORE THE KHYBER PAKHTIINKHWA SERVICE TRIBUNAL. PESHAWAR

Service Appeal No. 135/2018 

Mr. Shamanat Khan (Ex-Chowkidar] Appellant

VERSUS

1. Secretary to Govt, of Khyber Pakhtunkhwa Elementary & Secondary Education 
2., The Director (E&SE), Khyber
3. The District Education Officer (Male], Nowshera.
4. The Secretary to Govt, of Khyber Pakhtunkhwa, Finance Department
5. The District Accounts Officer, Nowshera: .......

Pakhtunkhwa, Peshawar

Respondents

WRITTEN STATEMENT ON BEHALF OF SECRETARY FINANCE fRE.SPONDENT NO. 04}

RESPECTFULLY SHEWETH:

Secretary to Govt, of Khyber Pakhtunkhwa Finance Respondent No. 04 do 

hereby endorsed/rely on the written statement already filed in in the Hon'ble Tribunal by 

respondents No. 01,02 & 03 the written statement of respondent No. 01, 02 & 03 may be 

treated as respondent No. 04 Secretary Finance also.

W'GovtSecretary t lyber Pakhtunkhwa
Finance Department 
(Respondent No. 04)

/
/
/

/■

/
///

V
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A
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TO BE SUBSTITUTED BEARING SAME NO. & DATE.

o
GOVERNMENT OF KHYBER PAKHTUNKHWA

FINANCE DEPARTMENT 

(REGULATION WING)

Dated Peshawar the 22-05-2019

NOTIFICATION
No,FD(SOSR-IIM-36/2017. In pursuance of the judgement of Peshawar High 

Court Abbottabad Bench in Writ Petition No. 627-A/2018 dated: 18.12.2018 and 

Judgements of various Lower Courts as well as supersession of Finance Department 
policy letter NO.BO-I/1-22/2007-08/FD dated: 29.01.2008, the Competent Authority 

has been pleased to accord sanction of regularization of Fixed Pay Class-IV 

employees appointed on the basis of policies issued vide Finance Department 
notifications No. B-I/2-1/92-93/I dated: 04.11.1992 and No.B-I/l-22/94-95/FD Vol- 
II dated: 24.07.1999 by extending them the status of civil servant as per Civil 
Servant Act 1973 frorn the date of their first appointments instead of the date of 
their regularization w.e.f 01.07.2008 in their respective entities in the best of public 

interest.

SECRETARY TO GOVERNMENT 
OF KHBYBER PAKHTUNKHWA 

FINANCE DEPARTMENT
Endst: No & date even
Copy for information and necessary action is forwarded to the.

1. The Additional Chief Secretary (P&D), Khyber Pakhtunkhwa.
2. The Provincial Police Officer, Khyber Pakhtunkhwa.
3. The Accountant General Khyber Pakhtunkhwa.
4. The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
5. The Principal Secretary to Governor, Khyber Pakhtunkhwa.
6. All Administrative Secretaries Government of Khyber Pakhtunkhwa.,
7. All Deputy Commissioners in Khyber Pakhtunkhwa.
8. All Heads of Attached Departments in Khyber Pakhtunkhwa.
9. The Director Treasuries & Accounts Khyber Pakntunkhwa.
10. The Director, Local Fund Audit, Khyber Pakhtunkhwa,
11. Director, FMIU, Finance Department.
12. Budget Officer-XI, Finance Department.
13. Budget Officer-I, Finance Department with reference to their letters quoted above.
14. All District Controller of Accounts Khyber Pakhtunkhwa.
15. All District Account Officers in Khyber Pakhtunkhwa.
16. PS to Chief Secretary, Khyber Pakhtunkhwa.
17. PS to Secretary Finance, Khyber Pakhtunkhwa.
18. PS to Special Secretary Finance Department, Khyber Pakhtunkhwa.
19. PA to Additional Secretary (Regulation), Finance Department.

-v:

/MDAZTAIUI

-S 'I"',
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR
>

/ hNo. /ST Dated 2019

:'To
The District Education Officer Male, 
Government of Khyber Pakhtunkhwa, 
Nowshehra.

Subject: - JUDGMENT IN APPEAL NO. 135/2018. MR. SHAMANAT KHAN.

I am directed to forward herewith a certified copy of Judgement dated 
03.09.2019 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

REGISTRAR* 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.



yBEFORE THE KHYBER PAKHTUNKHWA SERVISE TRIBUNAL PESHAWARw<-

Appeal No. 135/2018

Shamanat Khan Appellant

/•
VERSUS

Secretary (E& SE) &Others Respondents

Written comments/reply on behalf of respondent No 1,2 & 3.

Respectively Sheweth.

Preliminary Objections

That the Appellant has no cause of action/locus standi to file the instant 
appeal.
That this honorable service tribunal has got no jurisdiction to entertain the 
present appeal.
That the present Appeal is bad for mis-joinder and non-joinder of necessary 
parties.
That the instant appeal is badly time barred.
That the appellant has concealed material facts from this Honorabie Tribunal. 
That the appellant is estopped by his own conduct, by deed and by law to file 
the instant appeal.
That the instant appeal is barred by law.

1.

2.

3.

4.
5.
6.

7.

On Facts

Pertains to record.1.

2. Pertains to record.

3. Incorrect. Appellant was fixed pay employee and his service was 
regularized w.e.f; 1/07/2008. The appellant was retired on 17/08/2015. 
The Worthy Secretary E&SE through Notification No. SO(LiH)/E&SE/l- 
1/2012 Dated 17/05/2018 allowed Pensionary Benefits to all fixed Pay 
employees (Class-lV) in compliance of the Court Judgment. In view of 
the above the Petitioner was also held entitled for Pensionary benefits.

4. Incorrect as explained in Para-3 Above.

5. incorrect as explained in Para-3 Above.
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G^UNDS:

A. Incorrect as explained in Para-3 Above.
B. Incorrect as explained in Para-3 Above.
C. Incorrect as explained in Para-3 Above.
D. Incorrect as explained in Para-3 Above. ■.< ••

It is therefore, requested before your Honor that the present Service Appeal is 
illegal, against facts and without force, may kindiy be dismissed with cost.

. ■;

Respondent No.l Respo^ ent No.3

District Education Officer (Male) 
Nowshera

A
Skcr^tSfyiS & SE), 
Govt: of KPK Peshawar.

Respondent No.2

Director ^ r
(E&SE)KPKPeshaiW^\

■i\
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Appeal No. 135/2018

Shamanat Khan Appellant

VERSUS

Secretary (E& SE) SiOthers Respondents

AFFIDAVIT
I Fayaz Hussain, District Education Officer (M) Nowshera do solemnly 

affirmed and declare on oath that the contents of Par wise comments/ reply on 

behalf of respondent are true and correct to the best of my knowledge and that 
nothing has been concealed from this Honourable Court.

Deponent

;

I

c-

■

. ■ I

fi

i.

?

■vj
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GOVERNMENT OF KHYBER PAKHTUNKHWA
Elementary and Secondary Education Department

BIock-"A" Opposite MPA's Hostel, Civil Secretariat Peshawar
NO.S.O {LIT-l)/E&SE/t-1/2012/ 
Dated Peshawar the 17-5-2018

1.^ , .

To

1. Director,
Elementary & Secondary Education 
Khyber Pakhtunkhwa Peshawar

2. All District Education officers(M/F) 
Khyber Pakhtunkhwa.

SUBJECT: IMPLEMENTATION OF PESHAWAR HIGH COURT 
JUDGEMENTS REGARDING GRANT PENSIONARY BENEFITS 
TO CLASS IV EX FIXED PAY EMPLOYEES

1 am directed to refer to the subject noted above and to state that all the 

subject cases may be disposed off in light of para 13 of the judgement of Peshawar High Court 

dated 22-6-2017(copy enclosed). It is further stated that all such cases may be examined in 

light of prevailing pension rules and the erhployeijs who have, rendered minimum length of 

service, which is 25 years in normal cases and ten years ip special /family pension cases. 

Service rendered, by officials under contract, adhoc etc shall be counted towards pension 

provide such officials were regularized at later stage and pension was denied to them on the 

ground of not fulfilling criteria of minimum time as regular employee.

However, this Department may be kept informed of the day to day proceedings.

Section officer (Lit-i)
Endst.NO & date as above.

Copy to:-

1. Advocate General KPK

2. Addl Registrar Peshawar High Court.
3. P.A to Spl: Secretary (Legal).

. /

Section officer (Lit-l)

**'■ %

, ;

I
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Appeal No. 135/2018

Shamanat Khan Appellant

VERSUS

Secretary (E8i SE) &Others Respondents

Written comments/reply on behalf of respondent No 1,2 &. 3.

Respectively Sheweth.

Preliminary Objections

That the Appellant has no cause of actlon/Iocus standi to file the instant 
appeal.
That this honorable service tribunal has got no jurisdiction to entertain the 
present appeal.

3. That the present Appeal is bad for mis<]oinder and non<joinder of necessary 
parties.

4. That the instant appeal is badly time barred.
That the appellant has concealed material facts from this Honorable Tribunal.

6. That the appellant is estopped by his own conduct, by deed and by law to file 
the instant appeal.

7. That the instant appeal is barred by law.

1.

2.

5.

On Facts

1. Pertains to record.

2. Pertains to record.

3. Incorrect. Appellant was fixed pay employee and his service was
regularized w.e.f: 1/O7/20O8. The appellant was retired on 17/08/2015. 
Tlie WorthySecrSary E&SEthrough Notification No. SO(Lit-l)/E&SE/l- 

1/2012 Dated 17/05/2018 allowed Pensionary Benefits to all fixed Pay 
employees (Class-lV) in compliance of the Court Judgment. In view of 
the above the Petitioner was also held entitled for Pensionary benefits.

4. Incorrect as explained in Para-3 Above.

5. Incorrect as explained in Para-3 Above.
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GROUNDS:

A. Incorrect as explained in Para-3 Above.
B. Incorrect as explained in Para-3 Above.
C. Incorrect as explained in Para-3 Above.
D. Incorrect as explained in Para-3 Above.

It is therefore, requested before your Honor that the present Service Appeal is 
illegal, against facts and without force, may kindly be dismissed with cost.

Respondent No.l Respoijdent No.3

Secret!
Govt: of KPK Peshawar.

:S&SE), District Education Officer (Male)
' Nowshera

Respondent No.2

Director ^ f
(E&SE)KPKPeshdW^h:\
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Appeal No. 135/2018

Shamanat Khan... Appellant

VERSUS

Secretary (E& SE) SiOthers Respondents

AFFIDAVIT
I Fayaz Hussain, District Education Officer (M) Nowshera do solemnly 

affirmed and declare on oath that the contents of Par wise comments/ reply on 

behalf of respondent are true and correct to the best of my knowledge and that 
nothing has been concealed from this Honourable Court.

Deponent
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GOVERNMENT OF KHYBER PAKHTUNKHWA
Elementary and Secondary Education Department

Block-"A" Opposite MPA's Hostel, Civil Secretariat Peshawar
NO.S.O (L1T-I)/E&SE/1-1/2012/ 
Dated Peshawar the 17-5 -2018

To

• 1. Director,
Elementary & Secondary Education, 
Khyber Pakhtunkhwa Peshawar 

2. Al! District Education officers(M/F) 
Khyber Pakhtunkhwa.

SUBJECT: IMPLEMENTATION OF PESHAWAR HIGH COURT 
JUDGEMENTS REGARDING GRANT PENSIONARY BENEFITS
TO CLASS iV EX FIXED PAY EMPLOYEES

1 am directed to refer to the subject noted above and to state that all the 

subject cases may be disposed off in light of para 13 of the judgement of Peshawar HighXourt. 

dated 22-6-2pi7(copy enclosed). It is further stated that all such cases may be examined in 

light of prevailing pension rules and the employeijs who have rendered minimum length of 

service, which is 25 years in normal cases and ten years in special /family pension cases. 

Service rendered by officials under contract, adhoc etc shall be counted towards pension 

provide such officials were regularized at later stage and pension was denied to them on the 

ground of not fulfilling criteria of minimum time as regular employee.

However, this Department may be kept informed of the day to day proceedings.

A

Section officer.(Lit-i)
Endst.NO & date as above.
Copy to:-

1 .Advocate General KPK

2. Addl Registrar Peshawar High Court.
3. P.A to Spl: Secretary (Legal).

. /

Section officer (Lit-1)

i


