~*" " BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Y

SERVICE APPEAL NO. 197/2018

Date of institution ... 13.02.2018
Date of judgment ... 11.09.2019

‘Asad Hussain

Ex-Junior Clerk :

Office of Deputy Commissioner, Charsadda
Now posted as Secretary U/C M-I

Charsadda Garhi Hamid Gul Mian NHC .. {(Appellant) .
| VERSUS -
1. The Government of Khyber Pakhtunkhwa through Senior Member Board of ; : g
Revenue Peshawar. ST »

2. The Commissioner, Peshawar Division, Peshawar.
. The Deputy Commissioner, Charsadda.

(98]

. (Respondents)

SERVICE APPEAL__UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE
IMPUGNED ORIGINAL ORDER DATED 06.10.2017 PASSED BY
RESPONDENT NO. 3 WHEREBY THE APPLICATION OF THE
APPELLANT FOR_REPATRIATION TO THE OFFICE ' OF
RESPONDENT NO. 3 WAS UNLAWFULLY TURNED DOWN
AGAINST WHICH APPELLANT FILED DEPARTMENTAL APPEAL
TO RESPONDENT NO. 2 WHICH WAS UNLAWFULLY
DISMISSED " VIDE IMPUGNED APPELLATE ORDER DATED

25.01.2018.
Mr. Khaled Rahman, Advocate .. For appellant.
Mr. Riaz Ahmad Paindakheil, As;istant Advocate General . .. For respondents.
Mr. MUHAMMAD AMIN KHAN KUNDI . MEMBER (JUDICIAL) - - -
MR. AHMAD HASSAN .. MEMBER (EXECUTIVE) - -

JUDGMENT

MUHAMMAD AMIN KHAN KUNDL MEMBER: - Counsel for the

appellant and Mr. Riaz Ahmad Paindakheil, Assistant Advocate General

| alongwith Mr. Muhammad Arif, Superintendent for the respondents present. .

%
Arguments heard and record perused.

%,




e
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2. Brief facts of the case as per present service appeal are that the appellant -

was appointed as Junior Clerk in the office of respondent no. 3 i.e Deputy

.‘Commissioner Charsadda vide order dated 19.05.1996 and was performing his
' duty regularly. That in the devolution process of 2001, the appellant alongwifh .

other colleagues were declared surplus and directed to report to the .

Establishment & Administration Department, Khyber Pakhtunkhwa vide order

~ dated 12.07.2001 where the appellant performed duties for some time but the

appellant was again adjusted in the parent department on detailment basis and

‘was posted in Cépying Branch vide order dated 27.09.2001. That the”appellant
- performed duties with effect from 27.09.2001 to 19.02.2016 at various stations
of parent department but all of sudden, the appellant was again relieved from | ,
“the office of respondent no. 3 to the office of the Secretary- Union Council Ghari
Hamid Gul vide order dated 19.02.2016. That the appellant moved application
 dated 24.08.2017 for his repatriation to the office of respondent no. 3 i.e Deputy
. Commissioner Charsadda but the same was turned down vide order datéd |
| ‘06. 10.2017. The appellant filed departfnental appeal on 09. 101.2017 but the same .

.was also rejected vide order dated 25.01.2018 hence, the present se;viée appe::il.

3. Respondents were summoned who contested the appeal by filing written.
reply/comments.
4; Learned counsel for the appellant contended that identical qﬁestion came

before this Tribunal in Service Appeal No. 999/2012 which was allowed vide

judgment dated 03.01.2013 followed by another judgment dated 24.06.2015

passed in Service Appeal No. 1192/2014. It was further contended that the case

- of the appellant is also identical therefore, the appellant being similar placed o

person is also entitled to the same relief.




5. On the other hand, learned- Assistant Advocc;:lte General for the
respondents opposed the contention of leaméd counsel for the appellant andA
prayed for dismissal of appeal.
6. Thé contention of learned counsel for the appellant is found genuine
hence'; the present appeal is also disposed off in terms of judgment dated

24.06.2015 passed in Service Appeal Bearing No. 1192/2014 titled “Haji-

- Ahmad Jan Versus Government of Khyber Pakhtunkhwa Board of Revenue

~ through its Senior Member Peshawar and others™, being similar and identical
with ‘the aforesaid cases. Parties are left to bear their own costs. File bé
consigned to the record room. Ny -

(MUHAMMAD AMIN KHANKUNDI) . -
MEMBER S

(AHMAD HASSAN)
MEMBER
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’ Service Appeal No. 197/2018

11.09.2019 Counsel for the appellant and Mr. Riaz Ahmad Paindakheﬂ; S
Assistant Advocate‘ General alongwith Mr. Muhammad - Arif, ©. L

~ Superintendent for the respondents present. Arguments heard and record’A
“perused. o _
Vide our detailed judgment of today consisting of three pégeé-} "
placed on file, the present appeal is disposed off in terms of judgmenf'
dated 24.06.2015 passed in Service Appeal Bearing No. 1192/2014 titled
- “Haji Ahmad Jan Versus Government of Khyber Pakhtunkhwa Board of = .- ~‘.
Revenue through its Senior Member Peshawar and others”, being similér'

and identical with the aforesaid cases. Parties are left to bear their -own"'-'-':: L

(MUHAMMAD AMIN KHAN KUNDI) S
MEMBER

costs. File be consigned to the record room.

ANNOUNCED




02.072019  Dueto general strike on the call of Khyber Pakhtunkhwa
Bar Council, learned counsel for the appellant is not available
today. Mr. Zia Ullah learned Deputy District Attorney for the

respondents present. . Adjourned. To come up for further

proceeding on 28.08.2019 be'fore D.B
%/ % .

(HUsskin Shah) , (M. Amin Khan Kundi)
Member Member
28.08.2019 - Counsel for the appel.lant present. Asst: AG alongwith

Mr. M. Arif, Supdt for respondents present. Learned counsel for
the appellant submitted rejoinder which is placed on file and
seeks adjoufnment. Adjourn: Case to come up for arguments on

11:09.2019 before D:B.

o . .C/
~ i t :
. (AN

. -

Mémber Member




29.01.2019

Junior to counsel for the appellant present. Mr. Kabirullah

Khattak, Addl: AG for respondents present. Junior to counsel for the

- appetlant seeks adjournment as senior counsel for the appellant was

busy betore the Peshawar High Court. Adjoumed Case to come up
for arguments on 19.03.2019 before D.B.

(A Hassan) ' (M. Hamid Mughal)
ember ‘ -~ Member

19.03.2019 Appellant in person and Mr. Ziaullah, DDA

09.05.2019

alongwith Zahidur Rahman,  and Muhammad Arif, -

Superintendents for the respondents present.

Rejoinder regarding reply of respondents has been
submitted which is placed on record. To come*up for

arguments on 09.05.2019 before the D.B.

Member | | Chairman

Appellant in pérson and Mr. Zia Ullah learned
Deputy District Attorney alongwith Mr. Zahid Ur Rehman

~ Superintendent and Muhammad Arif Superinterident for
‘the reépdndents present. The learned Member (Executive)
Mr. Hussain Shah is on leave, therefore, the bench is

_mcomplete AdJourned To come up for arguments on

02.07.2019 before D.B.

{

Y

(Muhammad Amin Khan kundi).
Member




-17.09.2018 - o 'Appellént in person present.”I\/_I'r.- Attaullah, Assistant A‘Sécretary‘

alongwith Mr. Kabirullah Khattak, Addl: AG for r'espond_éht§ preéent.' :
Written rebly not submitted: despite last oppoftunities. Requested fof '
- further adjournment. Last opportunity further extended subject to. . '
~payment of cost of Rs. 1500/-' which shall be borne by.respond.entsl- 2
from their own pockets.'Case to come up for written reply/comments
- v on22.10.2018 before S.B.
R - I ' (Ahmad Hassan)
-Member

22102018 Due to retirement of Hon’ble Chairman, the
I'ribunal is defunct. Therefore, the case is adjourned.

To come up on 06.12.2018.

06.12.2018 | Counsel for the appellant and "Addl. AG alongwith
Zahidur Rahman, Superintendent for the respondents'

present.

Reply on behalf of respondents No. 1, 2 and 3 s
submitted. To come up for arguments before D.Bllon
29.01.2019. The appellant may furnish a rejoinder withiln
a fortnight, if so advised. '




? A . . B
I‘ ‘w(','f.‘. : 1 . ‘01
! e Service Appeal No. 197/2‘918 v
v 02.05.2018 : - - Appellant in person and Mr. Kabirullah Khattak, .
} < Additional .AG  alongwith -Mr.  Zahid-ur-Rehman
i Superintendent for the respondents present. The Tribunal is
H non-functional due to retirement of our Hon’ble Chairman.
. W o o
% o Therefore, the.case is adjourned. To come up for same on
3 25.06.2018. L g |
§ ' Reader
b
i
{
!
t
P
| ;
} 25.06.2018 - - Appellant absent. However his counsel present. Mr.
( Muhammad Jan, DDA alongwith Shehryar Khan, Assistant for
the respondents present: Written reply not submitted on behalf of
respondents. Representative of the respondents requested . for
adjournment. ‘Granted by way of last chance. To come up for
written comments on 13.08.2018 before S.B.
* \s,». ;‘\5 o - ) -
A . . . . a
= | 4 T o éhalrman.
: A ‘ :
i , _
!

13.08.2018 Appellant in peréon'éhd Mr. Kabirullah Khattak,

‘ AAG for the respondent present. Written reply not

submitted. Despite last opportunities. Requested for

further - adjournment. Last opportunity  further

~ extended subject to _payr’nént of 'coist of Rs. 1000/-

E ‘ o  Which shall be borne by respondent from their own

- pockets. Notices be issue to-.the respondents.

& . ' -Adjoumed. To come up for written [eply/Comfnents'

| on %;5}569.2018 beforeS.B.

5 .

- | (Muhanimad Amin Kundi)
oo . - Member

S




26.02.2018

Apf‘ o

»
Secun{)| : R

|
|
|
: : | 16.04.2018 Clerk of the counsel for appellant and Addl: AG alongwith
|

Counsel for ‘the appellant piesent. Preliminary arguments heard

and case file perused. Learned cotmsél for the appellant argued that the
‘appellant was appomted as Jumor Clerk in the ofﬁce of D.C Charsadda on
19.05.1996. As a result of devolution process in 2001 the appellant was
declared surplus and directed to report to the Establishment Department on
12.07.2001. Vide' order dated 27.09.2001 he was again adjusted in his
parent department on detailment basis. He berforméd duty from
27.09.2001 to 19.09.2016 in various branches of the parent department.
‘That on 19.02.2016 he was again relieve from the office of rgspondeﬁt
no.3 and directed to report to the office of Secretary Union Council Ghari
" Hameed Gul. He filed an application on 24.08.2017 for repatriation which
was rejected vide impugned order dated 06.10.2017. He preferred
depargi_nental appeal on 09.10.2017 which was rejected on 25.01.2018,

. hg:x_l‘éqi, the instant service appeal. The appellant has not been treated

according to law and rules. The present appeal-is time barred. -

Points urged need consideration. Admit, subject to limitation.

_Appellant is. directed to dep051t of securlty and process fee within 10 days,

_ thereafter, notices be issued to the respondents for written reply/comments -

for 16.04.2018 before S.B.

=t~
(AHMAD HASSAN)
: MEMBER

Mr. Zahid-Ur-Rahman, Supdt for the respondents present. Written
reply not submitted. Requested for further adjournment. Adjourncd.

To come.up for written reply/comments on 02.05.2018 before S.13.°

O "“"j‘/ic mber-a




Form-A
FORMOF ORDERSHEET
Court of
Case No, 197/2018

S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 |3
1 13/02/2018 The appeal of Mr. Assad Hussain presented today by Mr.
Khaled Rehman Advocate may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. —
EGISTRAR —
2- (S [0 LI/:P. This case is entrusted to S. Bench for preliminary hearing

to be put up there on 26l ). .
\ \\’;";

AN
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

} ‘ Service Appeal No._|41 /2018
Asad Hussain.......cooovvviiiiiiiiiiiiiiiiiiininienneennne. Appellant
Versus
The Govt. through SMBR and others .............. Respondents
INDEX
'S.No. | -Description of Documents Date Annexure |  Pages |
1. Memo of Service Appeal 1-5
: Appointment order of appellant as ,
A iy 19.5.1996 A 4
Order thereby appellant was _
3| declared surplus 12.07.2001 B 7 -7
Adjustment/posting order of
appellant on detailment basis in
4. Copying Branch of Parent 279.2001 ¢ q
Department
5. Relieving order 19.02.2016 D (o
6. Application for repatriation 24.08.2017 E 1) - 12
7. Impugned original order 06.10.2017 F /3
8. Departmental Representation 09.10.2017 G /G -1§
9. Impugned appellate order 25.01.2018 H VA
26.01.2006
. _ 06.07.2009
Adjustment orders.of similar 17.07.2009 ’g . 35
10. surplus employees in the parent I
Departments 14.04.2009
P 08.07.2009
30.06.2009
Letters/opinion of Establishment 27.02.2009 .
1. Department 02.04.2009 J AR A3
Repatriation orders of former
- 06.01.2009
12. | employees of the Commissioner 08.07.2009 K AlYy -5
office
Judgment in Service Appeal - .
13, | N0.999/2012 . 03.01.2013 L 26 ,2?
Judgment in Service Appeal 5o .
4. | No 11922014 24.06.2015 M 33- 34
15. Wakalat Nama

Dated: 13/10/2017

Through

Appellant

3-D, Harodn Mansion

KhyBer Bazar, Peshawar
Off: Tel: 091-2592458
Cell # 0345-9337312
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| B%F ORE. THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 15?;[’ /2018

f
|
Khyher Pakhtukhwa
' Service Fribunal ©

Asad Hussain ,
Ex-Junior Clerk : Diary N""“Lq_LL
Office of the Deputy Commissioner, | B~ 2*—2 oI&
Charsadda bated
| Now posted as Secretary U/C M-1
i Charsadda Garhi Hamid Gul Mian NHC ..., Appellant
VERSUS

1. The Govt. of Khyber Pakhtunkhwa
through Senior Member Board of Revenue
Peshawar.

2. The Commissioner,
Peshawar Division, Peshawar.

3. The Deputy Commissioner,
Charsadda.................... Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED ORIGNAL ORDER DATED 06.10.2017 PASSED BY
RESPONDENT NO.3 WHEREBY THE APPLICATION OF THE
APPELLANT FOR REPATRIATION TO THE OFFICE OF
RESPONDENT NO.3 WAS UNLAWFULLY TURNED DOWN AGAINST
WHICH APPELLANT FILED DEPARTMENTAL APPEAL TO
RESPONDENT NO.2 WHICH WAS UNLAWFULLY DISMISSED VIDE
IMPUGNED APPELLATE ORDER DATED 25.01.2018.

ﬁlﬂe‘d{tg}—da_y
Reﬁﬂ——a—u_ TSTe aiPRAYER:
'z fg On acceptance of the instant appeal, the impugned original order dated

06.10,2017 passed by Respondent No.3 and impugned appellate order dated
25.01.2018 of Respondent No.2 may graciously be set aside and Respondent No.2
may be directed to repatriate/readjust the appellant to the office of Deputy

Commissioner, Charsadda alongwith seniority and other service benefits.




) - Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

That appellant was appointed as Junior Clerk in the office of
Respondent No.3 vide order dated 19.5.1996 (4nnex:-A). Pursuant to
the appointment order he submitted arrival report and started
performing his duties to the entire satisfaction of the high-ups and no
complaint whatsoever, has ever been recorded against him. Later on,

appellant took over the charge as Moharrar VRR in the same office.

That in the devolution process 2001, the appellant alongwith other
colleagues were declared surplus and directed to report to the
Establishment & Administration Department, Khyber Pakhtunkhwa
vide order dated 12.07.2001 (Annex:-B) where the appellant
performed duties for some time. However, it is necessary to add here
that thereaftér, appellant was again adjusted in the parent department
on detailment basis and was posted in Copying Branch vide order

dated 27.9.2001 (Annex:-C).

That pursuant to the order ibid, performed duties w.e.f. 27.09.2001 to
19.02.2016 at various sections of the parent department with zeal and
zest but all of sudden vide order dated 19.02.2016 (Annex:-D)
appellant was again relieved from the office of Respondent No.3 to

the office of the Secretary Union Council Ghari Hamid Gul.

That appellant moved an application dated 24.08.2017 (4nnex:-E) for
his repatriation to the office of Respondent No.3 but the same was
unlawfully turijed down vide impugned original order dated
06.10.2017 (Annex:-F) against which appellant preferred departmental
Representation (Annex:-G) to Respondent No.2 ‘on 09.10.2017 but
vide impugned appellate order dated 25.01.2018 (Anmex:-H) was

unlawfully turned down.




That similar other employees so rendered surplus in the same

devolution process and then adjusted as Secretaries Union Councils,
were subsequently transferred/adjusted in the office of DOR, Mardan
vide orders dated 26.01.2006, 06.07.2009, 17.07.2009, 14.04.2009,
08.07.2009 and 30.06.2009 (4rnex:-I) pursuant to the opinion of the
Establishment Department vide letters dated 27.02.2009 and
02.04.2009 (Annex:-J) and likewise after the restoration of thé |
Commissionerate System, the former employees of the Commissioner

office were also repatriated as is evident from the order dated

06.01.2009 and 08.07.2009 (Annex:-K).

That identical question came before this Hon'ble Tribunal in Service
Appeal No0.999/2012 which was allowed vide Judgment dated
03.01.2013 (Annex:-L) which also followed by another Judgment
dated 24.06.2015 passed in Service Appeal No.1192/2014 (Annex:-
M). Since the case of tfle appellant is also identical,-therefore, he is
also- entitled to the same relief. hence, this appeal inter-alia on the

following grounds:- -

Grounds:

A

That Respondents have not treated appellant in accordance with law,
rules and policy on subject and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan, 1973 and unlawfully .

issued the impugned orders, which are unjust, unfair and hence not

~ sustainable in the eye of law.

That this Hon’ble Tribunal vide its judgment dated 03.01.2013 in

- Service Appeal N0.999/2012 while allowing the appeals of Zahoor

Ahmad and Hamid Ali Taj Secretaries Union Councils in District

Mardan observed as under:-

“In view of the above discussion, the appeal is accepted and
Respondent No.2& 3 are directed to repatriate the appellant to his
parent Department and adjust him against the vacant post of

/

/




Senior Clerk. It is further observed that the devolution plan of
General Musharaf (R) had played havoc and broken the
backbone of Administrative set up. Since the Government is
again restoring the Commissionerate System, therefore, instead
of fresh recruitments and repatriating the then experienced staff
at random, Government should make amendment in the “surplus
staff adjustment Policy” specially with respect to the ex-
Commissioner and Deputy Commissioner offices staff for
readjustment to facilitate smooth running of the above referred

offices.”

Since the case of the appellant is similar and tdentical, theréfore,
appellant is also entitled to the same relief under the law as per the
judgments laid down in the case of “Hameed Akhtar Niazi
...Vs...The Secretary Establishment Division, Government of
Pakistan and others” reported in 1996 SCMR 1185 and in the case of
“Tara Chand and others...Vs...Karachi Water and Sewerage
Board, Karachi and others” reported in 2005 SCMR 499 and another
Judgment reported in 2009 SCMR 1 wherein it has been laid down

that: ‘

“When a Tribunal or Court decides a point of law relating to the
terms of service of a civil servant which covered not only the case
of the civil servants who litigated, but also of other civil servants,
who might have not taken any legal proceedings, the dictates of
Justice and rules of good governance demand that the benefits of
the decision be extended to the other civil servants, who might
not be parties to the litigation instead of compelling them to
approach the Tribunal or any other forum.” .

That the appellant has been discriminated inas much as other
colleagues of the appellant similarly placed serving in identical
circumstances have been repatriated while the same benefit has been

refused to appellant without any justification muchless lawful.

That it is clear from the record that after posting in the office of the
Assistant Director, Local Government & Rural Development again
appellant was adjusted in the parent department and served for long

years.




| H" E That appellant would like to o_ffer some other groundé. during the

course of arguments.’

| ‘ "It is, therefore, humbly prayed that the instant appeal may grac10usiy

be accepted as prayed for above.

Any other relief as deemed appropriate in the cu"cumstances of case

not spemﬁcally asked for, may also be granted to appellant

i . - Through

Dated: /2 /02/2018
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L . adjustment/postings:-
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SN Mame. oo Dol AL S
1. Rahmat Karim sunior Clerk 3
7. - Jadeed Gul Cdon : 6
3. Bakhtiar Gul da ' L0
4, Hizbullah Jun s o - O
5 Mohammad Kaleem oo : 0
6. - Meher Mol .do.. -7
. r"7. L Liaga Al Codon ' : . =
o S8, Amanulbsh © >
' 9. Mohammad Tarig ©dol o S
10. - dMohemmad Ayuz Lo : ‘ 3
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14:  Sangeen Shah .do... 7
5 Mohammad Khan .do.. =3
10. Faizur Ruhman do. -
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" } 7. . | Musawar . T do.. el o o o
:l 10. - | 'Sangeen Shah e Clerk | Ex, DO Oftiee Recard [Leeper in VRR
i < I'Mushrag Ahmad . (edon ] don ' ARK VRR . o
v R ING.2 ; g e g - R
! SR S R Muslxt"aq Ahmad | -.do.. Lo ' "oimmr Q(me. Du_\\um
j}l SRR 18,0 [.mnulihh o do.. | .do. '\Iohfmu Goshwar |uh|(llll Lo
FOEEE AL 5 | Qasim Jan. | do.. .do. I voharrir Wasoli o
j A S sl 5. [P Khalid Shah oo o ado. ' Moharric Wapasi = S
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The Deput§ Commissioner, : : . L
District Charsadda.

Throﬁgh: Assistant Director, Local Govt. & Rural Development l)ep;ll'trﬁellt %

“Subject: Departmental appeal for re-adjustment at Parent Department i.c. Office of

the Deputy Commissioner, Charsadda.

Respected Sir,

Wwith due respect I have the honour to submit this departmental appeal/neplcmm mon for

. your kind conuderatlon and favourable action on the following facts and grounds

1.

That the applicant was appointed as Junior Clerk way back in the year 1996 in the office
of the Deputy Commissioner, Charsadda vide office OI‘dCI dated 19. 03 1996 (Annex -A).

2. That consequently the appellant took over charge as Moharrar VRR Chaxsadda as
consequence of order No.780-85 dated 04.04. 1996 (Annex x:-B).

3. That the appellant after termination was lemstated by the Hon ble Selwce Tribunal vide

o Judgment dated 31,08.1999. :
: “4. ' ,That on 06.11.1999 vide office 01der No.5273-89 (Anm,\ -C) the appellant was again

3 postcd at the office of Deputy Commissioner, Charsadda:

| 5..  That after devolution plan 2011, the appellant alongwith other colleagues were declared
surplus and were directed to report to the Fstabllshmcnt & Administration Department,
Khyber Pakhtunkhwa vide order N0.2339-45 dated 12.07.2001 DCO Charsadda,

A (Annex:-).
6. That the appellant was again adjusted in Copy Branch DCO Charsadda vide mdcx
N0.92/DCO/Chd dated 27.09.2001 of DCO Charsaddz (Annex:-E).

7.. That since then the appellant performed his duties at various Sections of the office of the
Deputy Commissioner, Charsadda till 19.02.2016. '

3. That finally on 19.02.2016, vide office order No.858-62 the appellant was 1eheved of his
duties and posted as Secretary Union Council Ghari Hamid Gul UC No.1, Charsadda
(Annex:-F). : ,

9. That while obeymo the order, appellant took charge at' concemed Unlon Council ‘wut
aggrieved from the order dated 19.02.2016 of the Deputy Commissioner, ' Charsadda, the
appellant filed present departmental appeal on the following grounds:-

Grounds:

A, That the appellant was appointed as Junior Clerk ar the office of the Deputy
Commissioner Charsadda and throughout performed his duties there for long 20 years. '
B. That the appellant suffer various financial and career progressions loss at the Local Govt

Department.
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N - {iC. . Thatthe appellant has been deprived of his seniority and promotion. | ) / ;Z
D. - That the appellant has also-not been treated according to law.

E. 1:21'[ one of appellant’s colleagues namely Ahmad Jan was also repatriated to the Deputy -
.- Commissioner Office, Charsadda as his parent Department as consequence of Hon'ble
, Service Tribunal Judgment dated 24.06.2015 in Scrvice Appeal No.1192/2014. 1t is
L © settled principle of august Supreme Court of Pakistan that benelit witl be extended to the
g persons placed in similar situation. So the case of appellant is also identical W1th that of
- Ahmad Jan.

F. That the appellant has sufficient experience and understanding of various scchom of the
office of the Deputy Commissioner, C, harsadda:

' It is, thereiore humbly- requested that on qcceptame ol this dqm:lnm.nlal appeal, the
appcllant may kindly bc adjusted at the office of the Dcputy Commlssnoncx Charsadda at his -
parent Dcpartmcni

Yours falthlullv
o /%
: ain, 9
- N Tumoi Clerk
~ Presently Secxetfuy
Union Council ~
S R A : o : ' -+ Ghari Hamid Gul, .
T o L ~ M.C-1, Charsadda

Dated: 2l /032017
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To ‘“ﬁ-’ﬁ’
Mr. Asad Hussain

Secretary, Union Council,
Garhi Hameed Gul.

’ Sl;lbjE"‘C.t".ww 7DEPARTMENTAL"APPEAL*W PR, Ttk i w6 e g e e T
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Reference your Departmental appeal dated 24.08.2017 for re-adjustment

as Junior Clerk or any other vacant post in this office.

Your are therefore, informed that your Departmental abpeal is not

maintgjnable in accordance with the surplus pool policy. -,
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The Commissioner, . . . él/ . .
Peshawar Division, Peshawar. : ' L
S'ubject:- DEPARTMENTAL APPEAL FOR RE-ADJUSTMENT AT PARENT DEPARTMENT I.E

OFFICE OF THE DEPUTY COVIMISSIONER CHARSADDA.

Respected Sir,

With due respect | have the honor to submit this departmental appeal for your ‘

~ kind consideration and favorable action on the following facts and grounds:

1. ' That the applicant was appointed as Junior Clerk in the year 1996 in the office of
the Deputy Commissioner Charsadda {annexure-A).
2. That consequently the appellant took over charge as Moharrar VRR, Charsadda
as consequence of order No. 780-85 dated 04.07.1996 (Annex-B).
3, - That the appellant after termingtion was reinstated by the Honorable SGI'WCO
Tribunal vide Judgment date 31.08. 1999 .
4. That on 06.11.1999 vide office qrder No. 5273-89 {(Annex-C) the appellant was

_ again posted at the office of Deputy Commissioner Charsadda.”
5. . That after devolution.plan 2011, the appellant along with other colleagues were
declared surplus and were directed to report to the Establishment &
Administration Deptt, Khyber Pakhtunkhwa vide order No. 2339-45 dated

" © 12.7.2001 DCO Charsadda {Annex-D). .'
6. That the appellant was again adjusted in Copy Branch DCO Charsadda vide order
' No0.92/DCO/Chd dated 27.09.2001 of DCO Charsadda (Annex-E).
7. ~ That since then the appellant performed his duties at various section of the
- office of the Deputy Commissioner, Charsadda till 19.02.2016.
8. | That finally on 19.02.2016, vide office order No. 858-62 the appellant was

relieved of his duties and posted as Secretary Union Council Garhi Hamid Gul
U/C No.1 Charsadda (Annex-F).

S. That while obeying the order, appellant took charge at concerned Union Council
but aggrieved from the order dated 19.02.2016 of the Deputy Commissioner

_Charsadda, the appellant fileq present departmental appeal on the foilowing
grounds:- '

Grounds:

A. That the appellant was appointed as Junior Clerk at the office of the Deputy

Commissioner Charsadda and throughout performed his duties there for long 20
years.

B. That the appellant suffered various financial and career progrcssnons foss at the Local
Govt. t

i
!

>
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C. That the appellant has been deprived of this se \lurity and promotion. Z ‘S
/ D. Thatthe appellant has also not been treated ac. ording to law,
E.  That one of appellant’s colleagues namely Ahmad Jan was also re-patriated to the
Deputy Commissioner Office, Charsadda as his parent Deptt: as consequence of
, | Honorable Service Tribunal judgment dated 24.06.2015 in Service Appeal
- N0.1192/2014. It is settled principle of august Supreme Court of Pakistan that benefit
will be extended to the persons placed in similar situation. So the case of appeliant is
, also identical with Mr. Ahmad Jan.
F. That the appellant has sufficient experience and understanding of various sections of
the office of the Deputy Commissioner Charsadda. "
G. That | have filed a Departmental appeal in the office of the Deputy Commissioner
Charsadda for re-adjustment on any vacant post but my appeal was not considered

on the ground “that the appeal is not maintainable‘according to the Surplus pool
policy”. (Annex-G)

[

itls therefore humbly requested that on acceptance of this departmental appeal, the

appellant may kindly be adjusted at the office of the Deputy Commissioner Charsadda at his .
parent department.

Yourysingerely,

P
'- | % -
(Asad\Hussg#in) Ex-)/Clerk

Present Secretary U/C MC-I Charsadda

% ’7'1 7 ﬁ ‘ Garhi Hameed Gul Mian NHC.
¢

—
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IN THE COURT OF ‘ - /é
COMMISSIONER PESHAWAR DIVISION ~

PESHAWAR o
DATE OF INSTITUTION __ 09.10.2017. ‘ " 217,2 nex H -
DATE OF DISPOSAL 25.01.2018 . : - :
APPEAL No. /2015, S

MR. ASAD HUSSAIN Ex JUNIOR CLERK, PRESENTLY SECRETAY UNION COUNCIL MC-I
CHARSADDA.

(APPELLANT)
Vs .
DEPUTY COMMISSIONER CHARSADDA. e
: ‘ . - (RESPONDENT)
Claim: . DEPARTMENTAL APEPAL 3

ORDER

1. This order will dispose of the appeal ﬁled by the above“named
appellant challenging the order dé.ted 19.02.20 16 of the
Deputy Commissioner Peshawar Charsaddé Whereby vide office
(Iated 19.02.2016 the appellant was relief from his 'ofﬁc.:e and

reported to report to is parent department for further duty.-
Aggrieved of the same the present appeal was filed by the
appellant with pray for setting aside the impugnedlord_er. Facts
of the case leading to filing of instant appeal _ai'e that the
appellant was appointed as Junior Clerk'vin the yeér' 1996 in
the office of Deputy Cormmssmner Charasdda V1de proper
office order on the recommendations of the Chwf Minister a
Khyber Pakhtunkhwa against the leave vacancy. In qomphancje ~
of the directions of the Provincial Govémrhent, the Deputy
Commissioner Charsadda vide order dated 25.03.1997
terminated the services of the appellant as chowkidar being
irregular appointed, however, t.he‘Khyber Pakhtunkhwa Serﬁce‘
Tribunal re-instated the appellant alongwith othérs and in
cpmph'ance thereof, the Deputy Commissioner Charsadda re-
instated the appellant as Junior Clerk in his office vide office
order dated 06 11.1999. In compliance of the’ derCthnS of the
Estabhshment & Administration Department Government of
Khyber Pakhtunkhwa, the Deputy Commissioner Charsadda
vide office order dated 12 July-2001 declared the appellant .
alongwith other_sv as “surplus” and directed tb :report - to
Establishment Department. The Aappe]lant-was again posted 1n )
the office of Executive Magistrate Cha.fsadda m copying branch
vide office order dated 27.09.2001.The a'ppellaht was édjusted
as Secretary Union Council Hisara Yasinzai on 16.11.2011 by .

the Deputy Commissioner Charsadda and subsequently ’17




Announced

25.01.2018

o %

. readjusted as Secretary Union Council Rajjar-II against the:

vacant post on December-11, 2011 by withdrawing order dated
16.11.2011 by the competent authority/Deputy Commissioner

Charsadda. The Union Councils came m domain of :tl_"le Local .

Government department and e'inployéeé ‘already ‘adjuspéd.‘r

therein became employees of Local Government pessat .

department and thus considered as repatriated to their parent -

department including the case of the_ present appeilant

2. Comments asked from the D-epu;ty ‘Commissioner . Office
Charsadda received and examined. The Appellant Was; also
“heard in persoh. Available récord_ on file also consulted. From
perusal of the comments and record it is e:Vident that as pef
existing policy of surplus pool of the Prb\}incial Govern_ment'it

is clear that an official once adjusted in an office can not be

readjusted in another office. The appellant has been readjusted .

in the Local Government department as Secretary Union
Council. Though he served in the District Administration on

© various posts. but he remained on the strength of the Local

government all along and never considered as a permanent

employee of the Deputy Commissioner Office Charsadda.

3. In.view of the position explained above, ‘thc' appe‘él' of the
appellant stands dismissed and office order dated 19.02:2016-

is upheld. File to GRR.

- (.. COMM SiONER'
¢
[ ted

A5,

4/1/ 2008
Reader tp Copmaiess - // o
Peshawar Division Peshgprar

PESHAWAR DIVISION PESHAWAR _
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<. In pursiunee ol tetter S 92BN sear Adjust dated 17,2009 .

m.uvui [rony Assistint Secretary (l--l' i P nl'['{c\'cu:ic W e which My [srar

: —

Muh ammind Juntor Clerk oitice uI l.u ‘h el Depany (ununi.\xiu:icr ()I'i'u:c Mardan
_____—-t-" b

INL\ulllI\ (ml-...lhln. i fixcise Dep u.ul- i A Tpnng Sawat has been .ul]uslul in the ullxu.

ol ')MHLI O icer U{\.\cnll‘. XSl m 5 Buedan agsrinst U post ol Junior Clerk.

. .
i
I view ol abave Mo NMubinmad Junivn Clerk is hereby posted as

Junior Clak/Reder W Dy Dastrier e Chndh Mavdanwith Bnnedinnd elteat,

a0
1 ! ‘:1 ;
. Yy
: R ST T hswie Olieer R&E e
- PR Mardan,
QJ____ OFFE EISTRICTT O 4 If [k (Isl Vil ENTAT [4)1 \1_/_\_]_;’.1_};'\[\{
No, /. 1y - /OI1:0rderl m/i)()(iu\l ) Dated Mardan the 4y .g__/“n()e).
1. The Distriet Coordimation Cstieer Mardan for infurmation please, (Copy of .
Assistant Seeretary (Ul Board of Revenue, NWEP Peslunvar Ic(lur !
C NO192 I Admn s A dated J.7.20090 1 enclosed). -
s The Director General Exeise & Taxation Depastment NWEP I’LSII.!\\M‘ ‘m
. _inlormation and necessary aviion pleise. ,
R The Assistanl Seerctiary (f St Board ol Revenue .\’\\'!"l’ w/r 1o abave i'u'al‘
mlmm.mon. : ‘ .
< The Excise & Tiemiion “'l~' we Mingore Swat for ml’u:m l'mn dlll! HUCCSSUCY, :

. . aclion pims; . o
5. Ihe District Accownmns Offieer Mard: . » ) ‘1

0. lh\. DO (RN NG wedan

7. The Olieil L.nl\L'.lllL(l (br eomplinnee, ‘

!)x\im.l Ollu.u(l(..\.l 2
= Mardan.
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% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._197 /2018
Asad Hussain........ e, Appellant
Versus

The Govt. through SMBR and Others. .........vvvovvevr, Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO REPLY FILED BY RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous and
frivolous. Appellant has got a strong cause of action and for that matter
locus standi to file the instant appeal. The estoppel does‘ not run against the
law. All the proper and necessary parties have been arrayed as ReSpondeﬁts

in the instant appeal being filed within time.

Facts:
1. Being not replied hence admitted.
| 2. - Incorrect hence denied: Appellant was the employee of the

Respondent No.3. The appellant has no concerned with the

LG&RDD who was declared surplus in the devolution process in
2001.

3. Incorrect. As earlier submitted, appellant was appointéd against the
post of Junior Clerk by the Respondent No.3. Appellant was again
adjusted in the parent Department on detailement basis and was

posted in Copying Branch where appellant performed his duties till

19.02.2016 which he was later on again relieved from the office of




i,r’

2

Respondent No.3 to the office of the Secretary, Union Council,

Gharhi Hamid Gul.
No plausible reply has been submitted which amounts to admission.

Incorrect hence vehemently denied. The Respondent Department in
identical circumstances " has transferred/adjusted in the parent
Department, even after the restoration of the Commisionrate System,
forma¥f employees of the Respondent Department have also been

repatriated.

Incorrect hence emphatically denied. Identical queétions have also
been allowed by this Hon'ble Tribunal in different Service Appeals,

therefore, appellant is also entitled for the same relief.

Grounds:

A.

Incorrect. The appellant was not treated according to law. Moreover,
he approached the department in time and was unlawfully deprived

to his legal right.

That the reply of the Ground-B is not satisfactory-because,. this
Hon'ble Tribunal while the allowing the appeals of the Zahoor
Ahméd and Hamid Ali directed the department to adjust the them
against the posts being repatriated and experienced staff instead of
fresh recruitments. Thus appellant is also entitled for the same

treatment as per SCMR 2009 page 0l.

Ihcorrg:ct.'Appellant has been discriminated, moreover, appellant .

applied in time to the department.
Incorrect. No satisfactory reply is given in the para No.04.

The appellant seeks permission to raised additional objections and

grounds at the time of arguments.




It is, therefore, humbly prayed that the reply of answering

Respondents may graciously be reJected and the appeal as prayed for may

gra010usly be accepted with costs.
(f‘% o

Through

Dated: _ {4 /03/2019

Verification

Verified that the contents of this rejoinder are true and correct
to the best of my knowledge and belief and nothing has been
concealed from this Hon’ble Tribunal

foeltant

Afrwm%ﬁﬁ
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: Clerk in thc, District Kanungo anch Mardan, .
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District Ofg ccr(R eE)
R Mardan
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EFICE OF THE pisTRIGT OFFICER (REV- & ESTATE) MARD AN,
—

]No7/ . :lj/Off Order/F m/DOkR&E) Datcd Mardan the _7?/ ?'/2009

abovc for Jnformatlon pIcasc

22T he Prmcrp | Govt; ” | Cmdu tu_ (‘ulfqu. Mzu’u’:m.
L e l)wtm‘( /\cu)lmf‘l ()Hn.c l\lmdnn

q The DDO( I\) M.lrdan

N The D;smct Kanungo Mardan

¢ H)(. Copymg Agcnt Copvmb ancl t Mardan,

&7 Jhc oﬂzcxal concerned for complmncc.

¥ } D o Dlstnct Offi ccr(R&E)
ber ardan,

~erd Tt aa Lo

. r.u-_\_, .

T -
=

e s ~,
~PEA oA
i T am

2 mmm—ray

==

S NN v

ez e e

¥
-

In view of abovc Mr Ln"aqnt Ali Junjor Clerk js hcrcby postcd as JUHIJOI‘ ; .

Copy::ng- .

s
) o
'f" L The District Coordmanon Offic ccr Mardan wir o off 1ce ordcr No u,fcrrcd to
2 ~ |
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.. . ,OFNCEOFTHE .- | |
X ' DISTRICT COORDINATION OFTICER |
L . BUNER. B

N;é:go {IEDCO(BiJner)/Estt:/ 1/2007, -
Dated Dhggar the /_u( 7L £2009.

i
: i

'OFRICE ORDER. o v

~ . In pursuance of the Govt: Of NWFP, Estabiishiment Degartment (SéctionB-
V)Peshawar NO:SOE-V(E&AD)/3-4/20d7_,‘«Dath May.3oth 2007, Mr Sadaqat Ali funior

clerk in the then Deputy Commissioner Office Biiner, prescntly working as. Scerctary union Council -
Gokand is hercby transferred /Posted as Junior Cletk against the vacant - post ih the Office of District

. Officer Revenue & Estate Buner with imimcdiate clf[ccl in'the best public interests - | .-

gl

R - R DISTRICT COORDINATION OFFICER,

No: - fEstt:/l./DCCl)(B)'

| — Copj} I'onvhrglccl fo the:

1 'DislrictdfﬁccrRe.vcnue'&]?:stateBu‘ﬁén.‘
' . 2. The District accounts Officer Burter. ! T
3. -The Official concemed for compliance.

" DIDSTRICT COORDINATION|OFFICER,
S T BUNER.

L O —
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Siuhj'-:c‘i:

Menmuo:

- Peshawar. '

OFNICE DIt THE
DISTRICT COORDINATION OF x«xc.u&,,

BUNER. . . /Q

" No: L.:ZZ/ [Bstt1

Datcd Da;,gar It] ¢ 27" l‘ébruary, 2009

“Fhe Seeretary T ([nvl

COFNWIP Establishment Dt,ptutmu)t
T R/\Noi' ER OF MR. bAl)/lOA T ALi SI (‘Rl*,IARY UN[ON
COUNCIL. | B ,A.m;A-I.

Mr. b.ldaqat All was schmg in' the' Office ol' 'thc then” Deputy
Commissioner- Bpner, as. Jumm clerk prior (o devolution, he became
surplus and ad]ustcd as secrélary union council where he is: serving til] ;
now. ' Now vacancy of junipr clerk has been occurrcd duc to- promouon
of onc j/c td the post of scnior. clerk. over wluch M. saclaqal Ah hds
applxcd for tramfcx/ adJuatment Ce ii . -

You arc thleOIC 1cqucstcd |1o kmdly advnse 1!115 pfﬁcc as to whethcr we
can transfer Mr. Sadaqat Alt from. the posl ‘of sccretary union council to -
thé office of Revenue and Estate Buner as j :ilil/clerk or othcrwxse o

I
DISTRI T COGRDINAITON OFFICER;
BUNER : :




‘;LSTABLI.SHMIEPI

GOVILRNMEN

TOT‘ NWI‘ L.

T DFPARTMENT

NO.SOE-v (L«&AD)/3-4/2007

- Dated Pesh: IW'II', th

cApuI 2,2009.

To
- 'Ihc sttrxct Coordmahon Ofﬁccr,'
Bunncx '
CSubject: Transfer of Mr. Sadaqiit Al Secré(’:ii*y» Unlion Coungil- . -
- DearSir,

Iam duec(c(l o Lcﬁ,r (o your

P
i
i

Icllcr No 2045 dco(Bunm)Lstt /1/2007 .
dated 13/3/2009 on the subject notcd dbove and to umtc }Jom kind attcnt;on fo the .

—eeerarms

msuumon oI‘ the g bovcmmcm on the 5 1b1u,t case that whcncvm offi ccrs/off' cial of

B Iuwu pay- scalcs are postcd ag:,zunsl 111"101 pay scalcs duc t y

" posting nouhcallon mnsl also nolliy 'Iowugxad'llxon of tl

'_Admnmlmlxon Dcpaumcnl (Copy| cncioscd for 1cady reierc

e

‘ Yoﬁfs fajtl

'107“&,0“0103 of scrwcc or |
through nd;uslmc.nl the szud posts autd nmtxcally shall stan ¢

lowngtadcd as ,!nng as
the said mcumbcnls St‘lyb ag,amal such posts, Dcpmtmm{s [:onucrmd whxlc mumg

posts sxmul-lzmcous]y’ '
with copy to the Accountant Gcnual NWI‘P l*mancc and’ Lstablzshmcnl and

ncc)

©fully

SECTION OFFICER(E-v)*" 7**%

t
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_ OFFICE OF THE ,
COMMISSONER MARDAN DIVISION.

AN
NALTC TN, e/
Dated MARDAN THE é (0172009,
T L _ o
1= The District Coordination Officer, Mardan. o /ﬁ%“”‘ e /(
“ - 2- The Exccutive Distrist O ficer (F&P) Mardan, , o
3- 7 The Exceutive District Officer (Agriculture) Mardan, )
4- The Executive District Officer (S-& L) Mardan.
. 3= Thc Exceutive District Sfficer (Health) Mardan. / Sw/qg j
6- 7 ieai.n! Superintendent, DHQ DHQ; He.piar Mardan,
7« Acu Linigation Deparment Swabi, :
8- - Principal Government Post Graduaic- Collcgc Mardan,
9- Principals GHSS Mayar Garhi Kwpum and Dheri lepani
' Subjéct:-‘ : -AT'T‘A(JIT‘!‘/’"NT oF MINISTI‘RIAL STAFF IN COMMMSIONb R OFFICE MARI)AI\‘

" Memo:
‘ In contmuahon of this office lctter No. 52~73/PAC 70- 77/PAC datcd 07-12-2008, No.39-
. SUPSCQMV), No. 52-58/PAC - dated 16-12-2008. and No.179-82 dated 20-12-2008 wherein the staff
" .pertaining to- your rCSchIiVO offices have tcmpornrny been attached with Commissioner ofﬁco. Tth’
' permancnt absorption jn this office is under consideration, however you arc¢ advised to maintain-their ©

" service/salaries as such in yuur deartmcnt till furthcr order, No® rclzcvmg of staff may be made at the
-momenti-,

LS. NO. | NAME OF OF FICIAL PRESENT POSTING
0l Mr.Murad Ali Shah, §8.Stenographer | XEN Irrigation Department Swabt,
102 Mr.Muhamsand Ali, Assistant EDO Agriculture Deptt; Mardan :
103 - | MrKhalid Pervez Senior Clerk 1 13DO (S&C} Mardan.GHSS Garhi Kapoora
04 | Mr.Sharif Khat, YClerk . . EDO (8&C) Mardan GHSS Dchri Likpani Udt!ang)
105 | Sved Shah Hussain; J/Clerk', | GPGC,"Mardan
o |06 | MeTahir Shizh, J/Clerk - L0 (%u_,) Mardan GHSS Mnynr
" 07 | S.Maqbool Shah, J/CIcuk ] LDO (S8:C) Mardan
R T MrAflab Al steen T __f 14§ TH Y vazeil Mardan
09- - | Mr. MUSh[aq'fx fee . ’ BURLET SO euae s SWabi,
{10 Mr.Farooq annn J/Clcrk oo ! Health Deptt: Swabi
S R “Mr.Anwar Shed Driver ' - EDO(F&P) Mardan
“112 Y ] Mr.Sakhi Tay | . " -do--
413 Mr.Alamzeb N/Q " ) _ _| . BCO, Office, Mardan
14 Mr.Ziarat Khan, N/Q 1. Union Council
oo |15 1 Mr.Abdul Wadood - . | DCQ, Officc Mardan t e
RS 9 1 Mr.Akbar Ali N/Q - : j Union Council : .
Lo 7 [ MrSherinZarNIQ - Education Depti]: T
& 475 3 5_‘ n Q_
A:zjes ¢y o B e
Fruti g v
COomgt ssxONI:R‘-,
o | - Y MARDAN DIVISION.
- NO.__ /EA -

L0 ony. COfficials cencerteds T ATETwme— - Ll’
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The Dislrint Acco

. Principal, GHSS,

201/EAACR

Principal, Govt: P
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Thg, Cistrict Coordination i
The Executive
The Exegt
The Executive Dj
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Mayar.

iicer (Educatior), Mardan,
trict Oficer (*lealth), Mardan,
nis Ofiicer, Mardan.

Gra-‘!ua(e.'CoIiege Mardan, .

- OFFICE OF THE COMMISSIONER, MARDAN DIVISION, VMARDAN.
OFFICE ORDER :
» The posting/adjustment — of 1ho (lloving ministerial stalf against ihe followirg posts in -
the: office of undersigned is hereby ordered with immediate offect i1 the bes! public interest:-
. St Name of Offizial & From To Remarks
P01, tir.Mubammad AY, - EDO.Auric "ture { Commiswionor Ulticor, Mardan | Vice a3
e L7 Assistont (BS-14) (Fishcries - ‘ a ] '
b S A ¥ ) : S N
Y3 | 02 | Mr.Khatid Parvez, Senior™ | GHSS Garhi Commissa‘oncr_omcc Mardan | Against” " Iho |
g i Clerk (8S-09) Kapoora * = .| vacant  post- ‘
B P : . - ' of " Assistant :
L . in his own o
B i . ' . pay &scale, | o
R 205 ¢ MrAeshad Al Aseisiant Commissicnor | Survicos placod of fha dispossiof | 7. . \/ %
A ! ’ (8S-14 ) . Olfice Mardan -} DCO Madan fyr lurther posh’u'g ‘ Q-‘:\
b l o : against thel post of Assistant in F“' o=
O EDO (Agriculturo) Offica Mardan | y—
[_‘o . e . . in hitown sy & sculu, - SO ,).’\1'1\
‘ | 04.| Mr.Aftab AR Junior Clork | EBo (Heallh) -\ Commissioner Olfico Mardon Vice No. 5, , i
(Y _1(8S-07) R Olfico Mardun ‘ ; '
. 1= - 0 ev e v Frem) —iemme e SIS aae mten [ Prtia e - — - ELETICY SVOR dearm o0y wae Ty freve -
N ' M Muhamimad Abid, Conunissionur Survicus plucad ol tha disposin of ) ‘
' . Junior Cleri (8 8-07) Ollice Marcan DCQ Mutdon tur fuither pustng
i l A - . agains! the po.il of J/C . .
; | . ﬁs;?l) 1 Faalth  Depanment \
R I e e e Mardan, | e ek E
1 06 Syed Shal ’ CjGov . Post | Commiseionar Ollice | Vice po G777 i
1 Hussain,unicr Clorle., " Groduate - Mordan '
o e S 1 College Mardin, ! i
So7 l f-/:'r.Adf:han?niérlwfl!;'6'5::',,5"-f T 'do:y:/rTi?:E:i?';nﬁ:QF""".":'&73{,3.-!}",171.7.'5:,& at .'.-'-'f'.-'J,-'Ep'.'-,.-,'.'TJ'Z.TI'”' Y R g
N Junigy Clork {BS-O'/),‘ L Olfiee: Mandin DCO Mardiay ne tuiong hontuig ; -
! ! IR ] . Vaguinst the post of WG W55Y) i ! :
S , Govl: Fost Graduzta Colleye: i 5
L R v ML
- 106 1 Syed Magbool Shan, 1FDG Comnissioner Office | Vice No.04
© Y Junior Cleik/ Lab: o (Evucstion) ‘Mardan : Co : ] B
(-l Astislant (BS-07) - | L I e ‘
o9 Mr.Tariq Hassan, Commissioner | Services placed of e dizpozat of | -
Junior/Lab Assistant Offico tAaritn DCO Mardan for lurllier posting
Clork (B 3-07) o auingt the post of Lab: Asustint ~
J . - 1 (BS8-07} in Education Departmont,
Mardan, :
1 O

Sd/-

Dated Mardan,he_ 2 S 19772009,

24, dientclan,
District Ollwer (Agriculture
dive Oi

8 Vg i,
[N HITEN

)

e {oy
. .
\ .
. /. S .
't Assistant to Commissioner (Rev),

for Commisgione
Mardan,
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Date or tnsmuu_on.-‘- .

/dllOO" Ahmad, bccrclary [
Masclon. .

. lin_ (,ow.mrnan ol’ l(nybt.‘r P.nk;.l’umf \\.a t‘qro.;qh Secre )7
Pcsnm 1r'.‘._. e

The DJ..tr:cL Coordmailon Of F CE r
3. The District Officer (Rcvcm.a &, E"lu &Y. Pf.tm.w

4. Samiullah, Junior Clerk, Distt. O.’ﬁ"f‘r .’{&L‘.) Malrjw
«.* Muhammad Sohail, Junior' Cizek, “District Otficr (R&L‘) Mardan. g

. 5.
' 6, Ghulany Sarwar,, Jumor Clcrl\ l co on’ce Ma—dm. (Rospohdc.nr_,)
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GERVICE APPEAL U l\br'R‘.:l:c:T ont ‘A O
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B - Advocate. _—
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.,umm Cieed: on 2 6 1088 in ke o."::: of e tran &:,.uv Co'r‘r‘."“.onc. ‘.c.-onn ard

ioleren promoied o Lhe post of :._-.':'. g e, \.-_,.Jr“il‘lt.ﬂi Has 2t i50 mamta:ncd

.

uu‘i(., oo I.‘l:.u(' frurm time

nervice l;om\ oi lnc appeiisnt: w.:r»u..n FECLLGET

. -

"'re .na.- 23 y-:.:.;r:, ervice. In the.

~vesr 2001 the D‘.vofu °vs N was u‘.;roc;::ed" nd oz’ wh:ch_ ;hc Commuss;oneratx.

- h's ,-..-,--;

g time. A the morrcn.. a::p:: ar,: n....,

w tom wos \’II)J.I hcd rs:Su'l \lly a‘.pg.ll.‘r.'c :u a o'hm . wo"" c'ﬁc an.d urplu.. ac.d A

- were placed Lnden *m. su ,,las puo.. .\.c o'ae ,oa.. d 692001 apoe!:ang wa.> Y
adjusted” as Secrclary Unlon Council Maho Dlnri Maroan nno a..e. .on po.,tLd to. :__"_'-_',‘ "
Unian Councit Ru..lam (Mardan) w.tca’c hc l:ns ban pc"l'o“."mnq. his du’ac .L:” date. -

. Rece nlly thrc_c vacanc:u:, o..Scmo:. _C'.
vacant, Tha nm,cll'ml l'lo(l (.cpaﬂmt‘nlal w"rc :.\.ntdl‘Oﬂ 1.0 rL.;;x;ndent Mol _
25.6.2012 for his d(ljll stment against ong Ul L!w I3 os:.".', wh!(.h Wi ru;u.tf.:d/rdcgl vicle
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PESHAWAR. SEhars, 2
Suv;cu Apj JC'\I No. 1 192/’7014
- (-"-.‘— - -
“d_}l Ahlmd Jan VClbUS the Government of  Khyber

Pakhtunkhwa ‘Board of Rewnue tluopugh its S,cnior',Mcmbcr,
Pcsh.nv'u etc. o

TUD GMT"NT

PTR BAKHSH SI LA, MTMBFP - App(.lla'u w1th

counscl (Ml Kh.llxd R'lhm.m /\(lV()(“ll(.) and Covunmcm

' Plcadcr_(l\/lr. Muhammud Jan) wm I Naecem Khan, As:xsmm for
. _ R A
the respondents present. * . _ -

~

‘ I
i

01 Ob 1988 In the. W"l]\C of devolution pl'm m the yca‘r, 2001-,

.thc appclhnt was declaled surplus and adjuslc,cl as Sccxct'uy

‘Umon Council under thc District Government vide, order-dated

le.OS.?.OOl. That in thc year, 2012 the Local Govemment

I’

D auty Commlssmnel Ch'uS‘ldd'I and posted as Reader to

serving thuc His pld}’Cl per impugned order is as toliows

0T hc appcll'mt s prayc1 is that since his other colleagues

1\1 [YBLI\ I’AKI 1 l UNJ.\[ I\?\/A SERVICE TRIB U“‘N/\;L.-- _,,/t

2. Appeﬂant was 'apli‘oint'cd as Junior Clerk in-the office of |

Dcputy C01nm1331onc1, Charsadda  vide ordci‘ “dated |,

‘:‘O1clm'mce Was abohshcd and the Commmsmncralc systemn was |

1‘estorcd zmd thc;! appcll'mt was re-adjusted in thc office o.f 1.

Tchsﬂdqr CharS'ldd'l \’ldC mclcr dated 14 4.2013 and is still |

he - WCI'C 101);111ldlbdlrlv'ldJLl‘\lbd in the office of DOR/DCO
" (riow Deputy Commissioner Olhc;) Charsadda, he is '1130 :

ED

With + the S'ucl pmycr e moved u,pu,scnlallon bcfor




(,onnmsslonu, Pcshawcu whlc,h was lL}LClLd vndc mdcn datcd

10.09. ”OH hcnu, Lhu plw.m appeal bulou. llus Tribunal

.und_er Section 4 of Lhe _I(liyber Paklitunkhwa .Scrv\rce Iribunal

Act, 1974.

3. It was submltlc.d by the luum,d couns«.l for ‘the |

a-ppcllarit tl];lt the appc. lant had 1c,nduu.d 29 yuus oL his

“service, all LlI‘l(lCl .md “in the olhccs Tthe Dbptlt)f' L

AConnmqsmnu/Dmu1ct Cocndumhon 01110c1/sttr1¢t.Ofﬁccr.

[
' 8

(Rcvenue & Estate)/Collectm with' rich e\peuencc, It was |

.1l
k|

| 1gucd that mbpltc 01 ’Id_j!.iblm(.ﬂt as buuchuy Union (,ouncll ‘

thc appellant was kept posted with district administrzitioﬁ right’

flom the ycm 2001 tlll datc While chcmng to- para-0 of the

l
\

5 .
appeal ‘the lcamed counscl subnnttcd tlmt cases of Muh’unmad ‘

L'llm Shah ete. were smuldr 10 thn. casc of prcsuu mpcllam'
S

who - havc bcen re—adjustcd in .the ofﬁce of Dcputy, :
A Commlssxoncr unlike thc appelldnt who was not extended ’tlus
reatment despite Im uch cxpcncucc and thus discriminated.

'Th(, lcarncd counscl for the appellant in suppou of hlS

i

| '_ﬂcontentlon retcrred 10 Amcle 4 and 25 of 111&. Constxtutxon of
Islamlc Repubhc of Paklstan He fu1lhc:1 mamtamed that this'

lu‘bumi while chsposmg of an lc (.llhc*ll case of L’lhom

Ahmad and IIamid Ah Taj in Serwce App(.al No. 999/2012

decided on 03.01. 2013 had directed the 1espondcnt—dcp'u tment | -

"o

h 1O ICp'umte the appcll'mts to. their parent dcp‘xrtmcnt 'md to

o

KX
...l(ljllbl thcm igamsl \ncam pOblb While referring to 1996-

‘ SCMR~I 183 2005~ SC\/IR-499 and 2009- SCMI\-I the lcamcd
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counsel for the’ appellant stressed LhaL the. respondent-

- -

courts/Tribunal in cases of those” governnient servants, who

might not have filed separate appeals. While concluding the
arguments, the learned counsel £or the appellant stated that the

instant appeal may be allowed.

4. < The lcamed Government Plcadu 1c,51stc.d this appedl

- . B

on the L_,louuds lhat al the ul«.vml time, the appa,llant had bccn

adjusted as mdlcatcd m the 1mpunncd ordcx dnd thcrc is no

’ 'pxovmon of rc-adjustment in surplus pool pollcy Iie deicnded

. : !

lhut .ihc‘ impugnc_d order und requested lhnt'lhc mstunl appca,l
o - ‘

bcmo devoxd of ments may be dxsm1ssed

l|

' .
I

5. . We have heard arguments of the parties and have:

perused the record.

/

6. . This:is not diép(ltt—:d that ‘in the ypéir 1988," the
1ppellant was appomtod as Jumm Cleﬂ\ in the ofﬁcc of Dcputy
Commmswncr Clms'xclch It was also not dlSpUlCd Lhdt the

dppciiam xcmamcd postcd in the offices of D. C/DCO/DOR
desplte lns adjustment as SCCLCt'lI‘y Umon Counml undcr 1he

\

Dlstnct Government Department. His rich expenence also

¥

impugned orclcr‘und, have reached on the conclusion that

department  is legally bound to act upon decision of the'|

T A AR S,

cannot be denied. We have carefully gonc l:h"rough they| -

' RN
Commissionér, Pcslmwax in his impugned order has r‘propcxl_y

'1ppu.cntcd in Icltcx and Spllll this Tribunal _}lld“anI 1cnc lered
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y reference and 11mt facts ofthls '1ppc:'1l arc identical wxlh Id(,is of
the cited ’lppC"l[ we would l:l\c to reproduce para-7 and 8 of
lh s:ud judgment:-

7. The Tribunal o‘b,serv"cj:s that after devolution pién
it the year 2001;,"0fﬁ5.ials of various calegorics serving | ¢
in . 'the defunct | ‘!."Commiss:ioncr and Dbpqu
Commissioner o'fﬁc"cs" became surplus. The appellant
. while serving as Suuox Clerk in the OIFCL of Dulunct "
Deputy (,Uillnllbblon(.l ollice Mard: - had ulao bu,n .
: declared sulplus e w\/ds then . d([}LIblbd as Secretary
‘ Umon Councxl in !u: oxvu pay .md scule. On uwuon
of DCO DOR | olﬁccs and restoration . of

-.Conmmsmoncmtes thlc official respondent  started

.rc.pdlrlation/ad_]ustment of their ex-staff without
11.1mmg, ])OIIC)’/[l‘lbllucthIl They must frame a unified

policy’ for adjustmcnt of their old staff on the basi's ol

——

L\])QIILDC(. and olhu [acts, bul no such policy 1:a1md

hc.ncc. adoplcd lhc pmcuu. oi pick & chose. lln.
Appel'lant bemg adjusted 'wmnst the wrong post as
Sccretary Un},on Counml in his own pay and scale was
" more descrvm" f01 ﬂcljustment in the parent
dcp'ulmcm but he has been denicd for no plnusxblc
- reason. S ‘i
8. In view of thc above (INCUSSIOI‘X thc, “xppcal 1s
dcccpiccl and rc:.pondente. No. 2 & 3 arc dirccted to
" repatriate thc '1ppc.11'mt to his parent department ancl
adjust h1m agamst the vacant post of Senior Clerk. It is ' o \
further observed that Devolution plan “of "General - | . %

Mushara[®  had played havoc.upon and’ brokea the

~ back-bone of Administrative set up. Since government R

ol 0 ], s again rcstoriqg Commissionerate system, therefore,

%3

/£,
3

- mstead of fresh recruitments and repatriating the thex,

7]
A

N

bl NSTERY experience staff at random government should make

Ry RO ' ':|111C11511‘llc|1{ in surp!us stalT ud;uslmcm policy™

especially with re pcct to Lx- Commlbsloncn and .

]
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Deputy Comm:ssmnu offic ices staf[ ony for re-

ad;ustmcnt to facilitate smoot]

! zunmnb of the above
referred offices” |

7o | Wnlcpcmsmg the impugned order in the back-drop
of lhc sald pamgnphs it bccomcs cvident 'Lhut.'the'citcd‘

mdvment was not appxccmtcd in Iettez

and'spirit nor any
cog m and’ convmcmg ground was g’wen in the impugned

order for any 'CIIS{‘I‘nCtl.Oﬂ.

In the hght of lhc stated posmon of thc casc, thc
Tribunal is of the consxdu ed view that having axguablc cnsc on
tl

1e. louch stonc oI thc nlound:. of dlelll'l’llll'lLlOl] and a prwxous
'[

ducxsxon of thlS Tubunal m

!

another Service” /\})[)Cul No

99)/”0[7 lbxd Lhc. m.xtanl case is remanded Lo Llu. lcspondcnl

No. l to lool\ mto the matter

Judﬁment in appcal No. 999/’)017 and to re- dcczdc t

stnctlv in accmdancc wzth

hc I mltcx

Wlthm a pcnod of Lwo months of the nu,upt of this ;udnmcm

Nu.dlcss o mcn£10n that the :mpunmd order st'md sset aside,

The appeal is chsposcd off accoxdmgly Parties azc Iclt to. bcar

their own co:,ts F 1lc, be consigned to the record, '
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; WAKALAT NAMA
w" INTHE COURT OF MPK Sevuice 73/'6;(”4/ fchenerze

'ﬂ;ﬁa;{ /‘//(.S’Va,(/'z/)

Appellani(s)/Petitioner(s)

VERSUS

24 C%@ uf _of Kpk sk
/Dtér/z_,—ﬁ : ‘ | : . Re.spondeh[(s)
/We /@ Do ey ! do hereby appoint

Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or
any of the following acts, deeds and things.

1. .To appear, act and plead for me/us in the above mentioned case in
- this Cowrt/Tribunal in which the same may be tried or heard and
any other proceedings.arising out of or connected therewith.

o

To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issuc receipts for, all moneys that may
be or become due and payable (0 us during the course of -
proceedings.

AND hereby agree:-

-a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

T

Signatute offixccutants

T g T ; )
' i s b . 1 S,

<
Gl o
e N Y

Khale %ch
Advocafty

\
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BEF ORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Appeal No. 197 0f 2018 . e
Asad Hussain, Secretary, U/C MC-I Charsadda, Ghari Hameed Gul Mian NHC i

(Appellant)
VERSUS
1. The SMBR, Rev: & Estate Department, Khyber Pakhtunkhwa Peshawar.
2. The Commissioner, Peshawar Division, Peshawar.
3. The Deputy Commi‘ssioner Charsadda. 3
_ ~ (Respondents)
PRELIMIINRY OBJECTIONS BY RESPONDENTS No.1,2 & 3.

1. That the appellant has got no cause of action.

2. That the appeal is not maintainable in its present form. _
3. That the appellant has not come to the Tribunal with clean hands. ‘
4. That the appellant has no locus standai to file appeal against the Respondents.
5. That the appeal is badly time barred.

PARA WISE REPLIES ON FACTS &

Para No. 1 No Comments, pértéins'to record.

Para No. 2 Incorrect. The appellant was posted in the office of the District Coordination
Officer/Deputy Commissioner Charsadda only for the purpose of duty, while he
took salaries from his own Department i.e LG& RDD Charsadda.

ParaNo.3  Being his original Department, the appellant was relieved from his duties and

repatriated to LG&RDD, wherefrom he was taking his salaries.
ParaNo.4  Pertains to record.

ParaNo.5  Incorrect. The sald case is totally different from the instant appeal. According to the
Surplus Pool Policy, when an official is adjusted in his parent department direct
from surplus pool, then he will gain his original seniority, while when an official is
-adjusted in another department, then he cannot be re-adjusted in any other
department and if adjusted, he will be placed at the bottom of the seniority list.

ParaNo.6  Incorrect. The case was just remanded to the Senior Member Board of Revenue,

' Revenue & Estate Department and not clearly decided that the appellant must be
repatriated to his parént department i.e DC office, therefore the instant appeal has

nothing in common.

REPLIES TO THE GROUNDS OF APPEAL

A, Incorrect. All the officials are treated and looked upon equally.

' B. Incorrect. In the case in appeal No. 999/2012 the appellant was to be adjusted from

Surplus Pool and according to the Surplus Pool Policy, when an official is adjusted in his




o4
parent department from Surplus Pool, he w111 regain his orlgmal seniority list, but if an
official is adjusted from one department to another he will be placed at the bottom of the
seniority list. There is no provision for READJUSTMENT in the Surplus Pool Policy at all.”

C. Incorrect. The other colleagues of the appellant have been adjusted/repatriated to their

parent department from the Surplus Pool directly and they have never been adjusted in

some other department like in the case of the appellant. -
D. Incorrect. The appellant was not adjusted in Deputy Commissioner’ s office, but only hlS
services were 1equ151t10ned while he was taking his salaries from the Local Govt. Deptt: .

E. The respondents seek permission to raise additional grounds at the time of arguments.

Prayer .
In view of the above detailed submission, this honorable Tribunal is hereby

prayea’ to dismiss the appeal in hand being devoid of any merit and the appellant :

be warned not to waste the Tribunal precwus time.

Commissioner Deputy Commissioner

Peshawar Division Peshawar. ' Charsadda
(Respondent No. 2) ‘ (Respondent No. 3)

Senior Member Board of Revenue
Revenue & Estate Department, Khyb er Pakhtunkhwa.
Peshawar
(Respondent No. 1)
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KHYBER PAKHTUNK WA SERVICE TRIBUNAL, PESHAWAR - -

No. lé 9 &"’/ST . Dated 2~/ 2019
To
1. The SMBR,
Government of Khyber Pakhtunkhwa
Peshawar,
2. Deputy Commissioner,
e Government of Khyber Pakhtunkhwa;
T ' Charsada.
Subject: - JUDGMENT IN APPEAL NQ. 197/2018, MR. ASAD HUSSAIN,

Lam directed to forward herewith a certified copy of J udgement dated
11. 09 2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As above - \ :

REGISTRAR -

KHYBER PAKHTUNKHWA _ - -

SERVICE TRIBUNAL
PESHAWAR.




