} - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
IR - AT_CAMP COURT D.I KHAN

Service Appeal No. 824/2018

Date of Institution ... 26.06.2018 »
Date of Decision ... 27.09.2021 - -

Naik Ali Shah S/O Najam Shah SPST GPS Wanda Ba!ochan (CRBC) Dera Isma|l
Khan. ._ (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Secretary, Education Civil
Secretariat Peshawar and three others. (Respondents)

SHEIKH IFTIKHAR UL HAQ ‘
Advocates For Appellants

ASIF MASOOD ALI SHAH, _
Deputy District Attorney . For Respondents

- SALAH-UD-DIN o MEMBER (JUDICIAL)
ATIQ-UR-REHMAN-WAZIR e MEMBER (EXECUTIVE)

JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- This single judgment shall

dispose of the instant service appea-l_:as well as the connected service appeal bearing
No.173/2019 “titled Naik Ali Shah Vs. Government of Khyber Pakhtunkhwa, Through
Secretary Elementary & Secondary Education Peshawar and two others”, as common

question of law and facts are involved therein.

02. Brief facts of the case are that the appellant while serving as Primary
School Teacher, was found involved in a criminal case FIR No. 587 dated 08-11-2012
U/S 302-404/34 PPC, hence he was suspended from service with effect from 10-11-

2012 vide order dated 29;03-2013. The appellant was kept under suspenéion and no
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further action was initiated against the appellant. In the meanwhile, ad-interim bail
was granted to the appellant by the cbﬁft 6f Additibnal Session Judge on 18-07-2014
and later on bail befo>re arrest was confirmed on 21-10-2014. After bail confirmation,
the appellant‘requested for joining his duty, which was accepted and the appellant
was adjusted‘ against a vacant post of PST vide order dated 22-01-2015 but his
suspension period with effect from 09-11-2012 to 21-01-2015 was treated as extra
ordinary leave without pay. The appellant was acquitted of the charges vide
judgment dated 21-02-2018, thereafter he filed departmeﬁtal éppeal dated 13-03-
2018, which was not responded, hence the instant service appeal with prayers that
salary of the suspended period i.e. from 09-11-2012 to 21-01-2015 may be released,

his GP Fund account may be re-opened, his annual increments may be released

due date, he may be placed in due place in the seniority list and he may
e promoted to the next grade as juniors of the appellant has been promoted, as
well as the order dated 22-01-2015 may be modified and the adjustment order may

be converted into re-instatement with all back benefits.

03. Learned counsel for thé appellant has contended that the appellant was
falsely implicated in an FIR, who was later on honorably acquitted of the charges
vide judgment Adated 21-02-218; that the 'appellant was suspended from service w.e.f
09-11-2012 to 21-01-2015, but the respondents illegally and unlawfully converted the
suspension period into leave without pay in violation of CSR-194-A; that suspension
is not a punishment and a temporary measure, wherein the employee is entitled to
his full emoluments. Reliance was placed on 2014 PLC (C.S) 558, 2016 PLC (C.Sj
424, 2016 PLC (C.S) 952 and" PLD 1994 Supreme Court 72; that suspension of the
appellant was due to registration of a criminal case against the appellant and that
ground had subsequently vanished through his acquittai, making him re-emerge as a

fit and proper person entitled to continue with his service. Reliance was placed on

PLD 2010 Supreme Court 695; that as per FR-54, when a civil servant is honorably
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acquitted of the charges, he is entitled to full bay,:if he had not been dismissed or
removed from service; that dué to an anomalous adjustment order, the appellant
caused irreparable loss in shape. of non-opening of old salary account, non-opening
of old GP Fund account, non-counting of seniority and non-issuance of annual
increments on due date; that the adjustment order is illegal and is liable to be
modified; that the appelllant was suspended and suspension period is considered as
on duty with pay; that the adjustment order needs to be modified, which ultimately
would resolve all the allied issues. On the question of limitation the learned counsel
added that it has been held in varioué judgments of the apex court that it would be
futile to file departmental appeal before earning acquittal from the charges, upon
which ‘the appellant was suspended from service; that the appellant filed

departmental appeal_just after his acquittal, hence the departmental appeal is well

04. Learned Deputy District Attorney for respondents has contended that the
appellant was involved in a criminal case and an FIR to this effect was lodged against
him U/S 302, 404/34 PPC; that the appellant went in hiding with effect from 08-11-
2021, hence he was suspended from service with effect from 10-11-2012 vide order
dated 29-03-2013; that during the period, the appellant did not perform any quty,
hence such period was treated as extra-ordinary leave without pay; that status of the
appellant in education department was his willful absence from duty; that the
impugned order was issued on 22-01-2015, whereas the appellant filed departmental
appeal on 13-03-2018, which is badly time barred; that when the departmental
appeal is barred by ‘time, the service appeal before this tribunal is incompetent.
Reliance was placed on 2011 SCMR 676; that civil servant could not be allowed to
put a premium on his abscondence and to use the same as a ground for absence
from his official duty. Reliance was placed on 2003 SCMR 338 and CP No. 935/2015;

that acquittal of civil servant from criminal charges would have absolutely no bearing




on merits of case as disciplinary proceedings were to be initiated according to service

rules independently. Reliance was placed on 2007 SCMR 562. The learned Deputy.
District Attorney further added that this Tribunal in Service Appeal No. 138/2013 and
Service Appeal No. 23/2013 in similar case has dismissed such cases on the ground

of absconsion.

05. We have heard learned counsel for the parties and have perused the
record. Record reveals that the appellant after his involvement in criminal case was
rightly suspended ﬁ'om service as per provisions in CSR-194-A. The respondents did
not take any further action against the appellant, until his BBA was confirmed by the
trial court on 21-10-2014, thereafter the appellant was adjusted against a vacant
post of PST( but his suspension. period was treated as extra-ordinary leave without
was not correct, as nothing is available in rules to jusfify the adjustment
order of a civil servant and to convert the suspension period into leave without pay,
as a civil servant is entitled to full emoluments during suspension period as
| suspension is not a punishment, rather a temporary measure. We have observed that
the appellant rightly waited until his acquittal from the criminal charges and afﬁler
acquittal, filed departmental appeal, as the adjustment order created so many issues
for him to the effect that he was considered as newly appointed frdm the im4p'ugned' :
order datéd 22-01-2015. The appellant lost his Salary account, GP Fund account; his
annual increments é\)en his seniority as well as promotion. The departméntai appeal
preferred by the appellant after his acquittal from criminal case was required to be
examined by the respondents, which however was nlot done. After acquittal from the
criminal charges, upon which he had been placed under suspension, there was no
reason whatsoever to deprive him of his rights accrued to him and to this effect FR-
54 is very clear that if a civil servant is honorably acquitted of the charges, he is
entitled to full pay, if he had not been dismissed or removed from service. Since the

appellant was only suspended from service and was adjusted against a vacant post




after obtaining BBA, now he earned acquittal from the very charges, upon which he
was suspended, hence he is entitled to be re-instated in service with all back

benefits.

06. In viéw of the fo'regbing discussions, the instant appeals are accepted and
the appellant stands re-instated in-service with effect from the date of his suspension
i.e. 10-11-2012 with all back benefits, including restoration of his previous salary, GP
Funds, annual increments as well as seniority. The appellant is also held entitled to
promotion from the date, when his juniors were promoted. Parties are left to bear

their own costs. File be consigned to record room.

ANNOUNCED
27.09.2021

J.7 7 —

(SALAH-UD-DIN) (ATIQ-UR-REHMAN WAZIR)
MEMBER (JUDICIAL) MEMBER (EXECUTIVE)
CAMP COURT D.I KHAN CAMP COURT D.I KHAN
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ORDER

27.09.2021°

Mr. Sheikh Iftikhar Ul Haq, Advocat'e, for the appellant present. Mr.

Kamran Khan ADO (Litigation) alongwith Mr, Asif Masood Ali ShaH, Deputy
District Attorney for the réspondenfs present. Arguments heard  and
recofd perused.

Vide our detailed judgment of today, separately placed on file, the

instant appeal as well as connected appeal bearing No. 173/2019 “titled

~ Naik Ali Shah Versus Government of Khyber Pakhtunkhwa, Through

Secretary Elementary & Secondary Education Peshawar and two others”,
the instant appeals are accepted and the appellant stands re-instated in
service with effect from the date of his suspension i.e. 10-11-2012 with all
back benefits, including restoration of his previous salary, GP Funds,
annual increments as well as seniority. The appellant is also held eﬁtitied
to promotion from the date, when his juniors were promoted. Parties are

left to bear their own costs. File be consigned to record room.

ANNOUNCED

27.09.2021
(SALAH-UD-DIN) (ATIQ-UR-REHMAN WAZIR)

MEMBER (JUDICIAL)
CAMP COURT D.I KHAN

MEMBER (EXECUTIVE)
CAMP COURT D.I KHAN
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24.02.2021

Appellant present through counsel.

Riaz Khan Paindakheil learned A.A.G alongwith

Muhammad Kamran Khan ADO (thtgataon) for respondents

present.

- Connected case No.173/2019 is fixed for 24.05.2021 for

- arguments, therefore, a request was made for adjournment in

order to argue both the case at one and the same time;
allowed. To come up for a'rguments_'on 24.05.2021 before D.B
at Camp Court D I Khan.

In v:ew of order sheet dated 24, 09 2020, representatnve
of the Department is strictly directed to make sure the
production of seniority list from the year 2016 to 2020 without
fail, otherwnse strlct action would be taken against all

, concerned

U _

(Atig ur Rehman Wa2|r) (Rozma Rehman)

Member (E) ' . - Member (J)

Camp Court, D.I.Khan | Camp Court, D.I.Khan

Due 7 Q@WD’@? _ﬁ\méw
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- 24.09.2020 | Counsel for appellant present. . . &

- Mr. Muhammad Jan learned Deputy District Attorney

alongwith Muhammad Kamran ADEO for respondents present.

} In the instant case, arguments were heard on

IR 23.09.2020. Another connected appeal of the present

“ appellant bearing 'No.173/2019 was also fixed for today

wherein the seniority of the present appellant has been made

- impugned. Arguments were advanced but seniority list of the

appellant from the year 2016 to 2020 are riot available on file.

Ih view Sf above, request was made for adjournment in

order to produce all the relevant documents before D.B. So file

o to come up for remaihing arguments and documents on
L '23.11.2020 before this D.B at Camp Court, D.I.Khan. :

— S

(AtiG-ur-Rehman Wazir) (Rozina Rehiman)
Member (E) A Member (J)
Camp Court, D.I.Khan. Camp Court, D.I.Khan.
23.11.2020 Appellant present through counsel.

Muhammad Jan learned Deputy District Attorney .
.present. |

Adjournment requested. Adjoumed. To come alongwith |
“connected appeal No.173/2019 on 26.01.2021 before D.B at "
Camp Court, DI.Khan.

—— S

(Atig-ur-Rehman Wazir) (Rozina Rehman) . .- .
Member (E) Member (J) .. ‘
Camp Court, D.I Khan. - Camp Court, D.I Khan~

r
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K ?\5& /2020 "~ Due to COVID-19 the case is adjOurn'ed To: come
- up for the same A/ /lf /2020 at Camp Court, D.I

Khan

Al 194/2020 Due to COVID-19 the case is adjourned. To come
up for the same 23 /4 /2020 at Camp Court, D.I
Khan

23.09.2020 - Counsel for appellant present.

Mr.- Usman ,Gﬁahi, learned District District Attorney

present.

Arguments heard. To come up for order on 24.09.2020

before D.B at Camp Court D.I Khan.
Q

tig/ur-Rehman Wazir) (Rozina Rehman)
Member (E) » Member (J)
Camp Court, D.I Khan . Camp Court, D.I Khan
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‘Service Appeal No. 824/2018 .«

27.01.2020 ‘ Appellant in person and Mr. Usman Ghani, District
Attorney for the respondents present. Appellant requested for
adjournment on the ground that his counsel is hot availabrlre |
today due to strike of Khyber Pakhtunkhwa Bar Council. - |
Adjourned to 24.02.2020 for arguments before D.B at 'Ca-mp-

Court D.I.Khan. -
(Hu;ﬁ}ah) (M. Amin Kgﬁ:ndi)
Member Member
Camp Court D.I.LKhan . Camp Court D.I.LKhan
- 24.02.2020 Appellant in person present. Mr. Ziaullah, Deputy _'
District Attorney alongwith Mr.. Muhammad Amir, Agriculture R e

Officer for resbondeﬁts present. Appellant seeks édjbtlmlﬁent _aé con
his counsel is not available today. Adjourned. To come up for

arguments on 25.03020 before D.B at camp court D.I.Khan.
. o A

MembérW Member

Camp Court D.I.LKhan




Counsel for the appellant and Mr. Farhaj Sikandar,

-t

District Attorney alongwith Mr. Muhammad. Karman, ADO .for

respondents No. 1 to 3 present. Representative of respondents No.
1' to 3 submitted written repl)}. Written reply on behalf of
respondent No. 4 has already been submitted. Adjbumed to
24.09.2019 for rejoinder and afgﬁments before D.B at Camp
Court D.IKhan.

(Muhammad Amin Khan Kundi) .
Member L
Camp Court D.I.Khan

L4

Counsel for the appellant present. Mr. Farhaj
Sikandar, learned Deputy District Attorney along-with :
Mr. Kamran, ADEO for respondents present. Learned
counsel for the appeilant submitted rejoinder which is

placed on file. Adjourn. To come up érguments_on

SRR 25511.2019 before D.B at Camp Court, D.1.Khan. '
A /
 Member - : . ember
Camp Court, D.I.Khan

Due to general strike of Khyber Pakhtuhkhwa Bar'
Council, learned counsel for the appellant is not available today.
Mr.' Ziaullah, Deputy District Attorney for the respondents
present. Case to come up for arguments on 27.01.2020 before D.B
at.Camp Court D.1.Khan. |

(Hussain Shah) o (M. Amirﬂm Kundi) R

Member ' , . - - Member
~Camp Court D.1.LKhan CampCourt D.1.Khan

-




i o - 25.03.2019 Counsel for the appellant present. Mr. Fa"r'hajr‘_,.:S_:’ill(-:ér‘ida;, & 2
) District Attornéy alongwith Mr. M. Kamran, ADOaner
’ Muhammad Rashid, Assisfant for respondents pr'e_sen-t(.'_ ertten ' ‘
: reply on behalf of respondent no.4 submitted which is placed on
file. Case to come up for written reply/comments of the remaining
respondénts on 24.04.2019 before S.B at camp court D.I.Kﬁan.
g , . " eeme Member
' Camp Court, D.I.Khan
:
‘ 24.04.2019 Learned counsel for the appellant present. Mr Farhaj
x | B ~ Sikandar learned District Attorney along with Kamran ADEO o
‘ ' (for respondents No.1 to 3) present. Written reply still awaited

on behalf of respondents No.l to 3. Representative of the |

respondents No.l to 3 seeks time to furnish' written

. reply/comments. Granted. To come wuwp for. written-

reply/comments on 26.06.201_9"bef6re S.B at Camp -Court,

D.I.Khan. '
<

Member
Camp Court, D.I.Khan.

N




728122018 ~ Appellant Naik Ali Shah alongwith his counsel present. *%

Preliminary arguments heard. It was contended by the learned
counsel for the appellant that the appellant was appointed as
Primary School Teacher vide order dated 11.02.2006. 'It was
further contended that the appellant was involved case FIR No.
587 dated 08.11.2012 under sections 302-404/34 PPC Police
Station Sadar D.Khan. It was further contended that the
W%a{?pellant applied for bail before arrest W}%Mas confirmed on
21.10.2014 on merit. It was further contended that after
conclusion of trial the appellant was also hon’ble acquitted by the
con}'i)etent court vide detailed judgment dated 21.02.2018. It was
4
further contended that the appellant was already suspended by the
competent authority however, vide order dated 22.01.2015 he was
posted at Government Primary School Haji Abad D.I.Khan
against the vacant post of PST. It was further contended that the
competent authority was required tb mention the reinstatement of
the appellant instead of adjustment. It was further contended that
| the appellant filed departmental appeal on 13.03.2018 just after
his acquittal but the same was not responded hence, the present
service appeal. It was further contended that due to mention of
adjustment the previous service of the appellant is not countable
and the appellant was also depri\)ed from the seniority due to
mention of adjustment instead of reinstatement therefore, the

. impugned order is illegal and liable to be set-aside.

The contention raised by the learned counsel for the
appellant need consideration. The appeal is admitted for regular

hearing subject to all legal objections. The appellant is directed to
Apneliart Daposited '

Ui Process Fee
B be issued to the respondents for written reply/comments for

= 25.03.2019 before S.B at Camp Court D.I. Khan.

deposit security and process fee within 10 days thereafter, notice

4
(Muhammad Amin Khan Kundi)
Member
Camp Court D.I. Khan




Q,g Form- A ” P |
FORM OF ORDER SHEET
Court of

.- .. Case No.__ 824/2018

! S.No.’| Dateoforder - | Orderorother proceedings with signature of judge

proceedings
1 2 : 3
1 _ , ]
1- 26/06/201;8@”“-.:, The appeal of Mr. Naik Ali Shah recéjyggmgoday by p‘os't,‘ _

through Sheikh Iftikhar-ul-Hag Advocate may be entered in the
Institution Register and put up to the Worthy ‘Chairman for prober.

order please.

| REGISTRAR ~>-&{6-\yg, - =
20 . //"/g/ - This case is entrusted to Touring S. Bench at D:t.Khan fbr . '

preliminary hearing to be put up thereon _2% - // — 5.

Y/
CHAIRMAN
29.11.2018 ‘ Neither appellant nor his counsel present therefpre,
notice be issued to appe_llént and his counsel for attenddnce
and preliminary hearing for 19.12.2018 before S.B at Camp

‘ Court D.l.Khan. |

(Muha@(é(min Khan Kundj)

Member
Camp Court D.I.Khan

~a

19.12.2018 - ‘As per direction of the worthy Chairman Khyber
Pakhtunkhwa Service Tribunal, D.I.Khan tour dated 19.12.2018

has been rescheduled and the case is re-fixed for 28.12.2018.

Reader
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3‘*"“‘!'.':Service appeal No 87-({_ : 4018_;

\|a|k AI Shah S/O Najam CnaH |
5PST GPS Wanda Balocharni (CRBC) Dera Ismail khan

VS

Govt of KPK Throurfn Secretary Educatlon Civis secretariat
Peshawar. etc ‘

INDEX
" S.No Particular No | Annexure Pages
1. | Memo & Ground cf Appeal along| /'/ é—*
5 - | with affidavit T ‘
2. |Copy of appointm ent order. and A&B 6 PR
e Service Book - ‘ | ".Z 4—
- 3. Copy of FIR and Complete Chalan C&D 2 S - 2/4{
4. | Copy of Bail granted orders . E&EL 2 7- 32
5. Copy of impugned order No 6368 71| . F 33
o dated 22.01.2015 - I - -
| 6. | Copy of acquittai Ordar : G 34— Go
7. Copy -of Suspension Order Dated |. H o 4
5 04.04.2013 L R A
- 8. Copy of departmental Appeal along l Z} Z/ ‘ _‘
3 ‘with postal Receipt . 2- 98
9. | Wakalat Nama o L - Z" £
Appellant =
@47"“ L=
- /Naik Ali Shah

Through Counsel
Shelkh Iftekhar Ul Hag
Advocate High Court

~ Dated: 25.06.2018
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BEFORE HONORABL: SERVICE TRIBUNAL PESHAWAR

Khyber Pakhe tukhws

- - o Service Trihuna
Service appeal No- 82 2018 - l

. : . D:El”')' i“i(»._‘/__@_gL
Naik Ali Shah S/O Najam Shai i . ums_ﬁféﬁ/&ﬂg |

- SPST GPS Wanda Balochan (CRBC) Dera Ismail khan (Appellant)
VS:

1. Govt of Khyber Pakht.mkhwah Through Secretary Education cw:f
secretariat Peshawar.
2. The DllrectorEIementaly&secondéry education KPK Peshawar.
//x3. District Education Offieer (M) Dera ismail Khan.
/4. District Account Officer Dera Ismail Khan.

) | (Respondehts) g

SERVICE APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWAH :
SERVICE ACT 1974 FOR:-

L. RELEASING SALARIES OF SUSPENSION PERIOD FROM
9.11.2012 TO 21.01.2015. |
.  OPENING OF PERVIOUS GP FUND ACCOUNT
Il RELEASING OF ANNUAL INCREMENT ON DUE DATE.
IV. PREPARING SENIORITY LIST AND PLACING APPELLANT ON
CORRECT NUMBER. , -
V. SENIORITY/PROMOTION TO NEXT “GRADE/ CADRE ° AS
JUNIOR ' TO APPELLANT HAS BEEN PROMOTED BY
. Filedto-day MODIFYING THE DRDER NO 6368-71 DATED 22.01.2015
YEY _ PASSED BY DEC {M) D.LKHAN AND THE ADJUSTMENT
'Rem?;r\?r‘ ORDER MAY KINDLY CONVERTED INTO RE-INSTATEMENT
WITH ALL BACK BENEFITS AS MENTIONED ABOVE.

V\-J’VW Respected Slr

1. That the appellant was appointed- as PST in the education .
Department with effect from 11.02.2006 and the appellant is
perform:ng the duty wnh full satisfaction of his superior.
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Copies of appo.ntment or*er & of service book are ewciosed
as AnnGXJre"A" 3",

. That during course of du;ty the appellant was malaﬁc;i"ly and
falsely implicated in the case FIR No 587 dated 08.1:.2012

under section 302-404/34 PPC in Police Station Sadar D.l.Khan
Copy of FIR & Complete Chalan are enclosedas_Annexure“C
&D". o ' '

That after falsé!yi implication in the case appellant submitted
Bail Before Arrest application in the court of session judge

‘D.l.LKhan On 18.G7.2014, which was entrusted to additional

session judge V. D.l.Khan &and ad- interim Bail was granted on
18.07.2014 and letter on Bail before arrest was confirmed on
21.10.2014 by the learned Additional session judge V
D.l.Khan. Copies: of Bail granting order are enclosed as a
Annexure “E & £1”. ‘ | ‘

. That on 19.07._20fS.7_ the appellant surrender / contacted district

account officer mail D.I.Khan, as the School was closed due to
summer vacation and he was told that he will be re-instated in
his service. '

. That after summer vacat:on the appellant was allowed to

continue his service vide order No 6368-71 dated 22.01, 2015 »
adjusting appellant and suspension period from 09.11.2012 to
21.01.2015 declered leave without pay. Copy of order is
enclosed as Anneaxure “F”,

. That after trial the fearned additional session judge It D.I.Khan

honorably acquitted the appellant on 21.02.2018. Copy of

judgment/order cf enclosed as Annexure “G”.

: ‘That appellant came to know that he has been suspended
from-his duties vide office No.813-15 dated 04.04.2015. Copy
'of suspension order is enclosed as Annexure “H”.
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8. The appellant te*ehng ag3rieved from the -above Acts and
‘omissions rof_.f respondents authorlty, z‘he submitted
departmental appeal for redresal of his: . grievances on
13.03.2018 after honorable acquittal by Iealned addtt;onal
session judge Il C.1.Khan on 21.02.2018 being well W|th|n time
in attendant curcumstances after honorable acqulttal but was
not accepted- redresal of his gnevances and no reSponse of
which has not vet been reugt\'/e within stipulated perfod Copy

of departmentai appeal is enclosed as Annexure“l”.

9. The appeliant fealings ag§5rieved now humbly approach this
. Honorable tribunal throug'l instant service appeal interaila on
the foIIowmg ground.

~ GROUNDS:

That the appellant was innocent and was falsely implicated in the
case who was letter on honorably acquitted from the charges
leveled against him on 21.02,2018 by learned additional session
judge il D.I.Khan. ‘

. That the appellant was suspergxded from 09.11.2012 to0-21.01.2015

but the respondent authority illegally and unlawfully converted
the suspension order into leave without pay violating the orincipal
of Laws and Gross illegality an"d irregularity have been done by the
respondents authority. Suspensnon period is always treated as
duty with pay.

. That due to anomalous flaws incorrect order the appellant

caused irreparable loss in shape of Non- opening - of old salary,
account, non- opening old G.P Fund Account, Non- Countlng

Seniority, Non- lIssuing of annual mcrement on due date. "

Adjustment order is totally illegal hence your honour can check
pay roH register.
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. 4. The appellant is sns‘Bmded ahd .su'sp'e;wé?on period is considered

- duty with pay. The, respondent 4 raised objectlon that is the

suspension order is still intac: in appellant-service book. Thus his

above grievance cannot be lsettled/ resolved. They demanded

-removal of suspension order and adjustment order in the service

record. - o ,

It is numble prayed the instants service. appeal may kindly be accepted as
prayed for in the hecdmg of appeal.

- Your Humble Appellant |

Naik Ali Shah
'Through'ConseI

Spfekh Iftekhar Ul Hag
Advocate High Court -

Dated: 25.06.2018
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BEFORE HONORABLZ SERVICE TRIBUNAL PESHAWAR

‘Service appeal No -, 201&8 |
Naik Ali Shah’ :
VS

1. Govt of Khyber Pakhtunkhwah Through:Secretary Education

AFFIDAVIT

| Naik Ali'Shh S/O Najam Shah R/O Indus Colony
~ D..Khan do hereby solemnly affirm on oath that
~ contents of the appeal is true and correct and

;'1othing_has,béen concealed from this?i{o‘uhal., o

- K" ~ DEPONENTS




OFFICE OF THE EXECUTIVE DISTRICT OFFICER (SCHOOIS & IQI’l’.lCRACY)

N.LKHAN.

- APPOINTMENT ORDER: - - , ‘_

As directed by the Honomblc Pwhawar beh C‘ourt Bench at D.I.Khan that the following PST

(Mal‘.) candidates open merit/batch-wise merit are h\.n,by appomh,d against the vacancics noted agalinst their namcs

in BPS-07 with urmxcthatc efiect.
SNo Name = Father’s Name | |. Rcsldénco Union Score Posted At
) g Council ' .
1 Naik Ali Shah  ~ Najam Shah "1 Sh: Yousaf | Ralfa 51.35 | GPS Haji Abad
Note: - :
1. Cluge report should be submilied (o all wmum.d wahm L) days afler the issuing of appointment order
failing, which the appointtnent should stand autonmuoally, cancelled.
2. The services of the above named candidates arc'made purcly on temporary basis and liable to terminate at
any time without assigning any reason/nolicc. R
3. The initial period of appomtm»nt ‘shall be 3-yeafs afiér which the contract may be rencwed by the
. competent authority kecping in a view the perforinance of the teacher coticemed.
4. “They will produce hiealth and age certificate from the MS concerned.
5. The original documents may be checked/verified by Ilu. conu,mcd Bo.lrd/l Iniversity through 11 )() before
handing over charge.
6. The contract candidate will be bound to sigh an .x;,r‘,uncnt on slamp paper as per fecruitment policy.
7. Fresh candidate will be on contiact basis & in-scivice on regular basis as per existing policy.
8. All the candidates are directed to report in the oﬂice of the Depuly District Officers (Maie) Pmnary
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. p IN THE COURT OF MUHAMMAD SAEED
ADDITIONAL SESSIONS JUDGE-V. D. LKHAN .

- BBAN9:335/1V o, 2014

E . . »‘.r.,/;:'».'— o,
T e R e feacadds s B

Naik Ali Shah......... evriiceieiiieiioon. .. Petitioner
VERSUS '
1. The State : :
2., Shahid Rehman.............................. Respondents
ook ok ok ok

Oro...., 07

21.10.2014 ,
Petitioner/accused ‘Naik Ali Shah seeks confirmation of

his bail before arrest in case FIR No. 587 dated 08/11.2012 u/s.

302/404/34 P.P.C P.S Saddar. Counsel for accused/ petitioner

present. Complainant not in attendance despite service of notlce

to him and his brother at thelr home. Report of concerned DFC o
shows that complainant party is _not interested in pursuing
instant petition.- SPP for the State present. Arguments were _
heard and record perused. _
As per FIR complainant Shah1d Rahman reported the'
matter on the spot ie. bungalow of Imran Khan _situated NN
Waris City at 04:40 PM on 08. 11. 2012 alongwith the dead body L
of his brother- Il<ramullah He contended that he alongwith hlS- R Y

brother were coming from bazaar/ man(et that at 03:00 PM Mst.

Shazia Bibi his sister-in- law/bhabi, rang up- and asked them to _
come and meat her in the street of Waris Cxty _When they
reached bungalow of Imran, accused Abdul Majeed armed with
machine and Abdul Waheed and Naik Ali Shah armed with

pistols were presenf there who grabbed Ikramullah and took
him into the bungalow and made firing on him. Complainant’
fled from the spot and when he came back there with pohce he .
found lkramullah dead there. Motive of the offence was shown» :
that Mst. Shazia Bibi left her house and married his brother ie. h

H
deceased.

After hearing arguments of both sides, it ranspires that
trial of co-accused Abdul Majeed and Abdul Waheed was
concluded by this Court in Sessions Case NO.22/11I of 2013 and




(Continued order sheet No.07 dated 21.10.2014)

acquitted. Present petitioner remained absconder but he had the
same role as the two other co-accused. In view of detail reasons
of the said judgment in respect of co-accused, prosecution has
gdt ‘a very weak case. Complainaht party appears 1o more
interested in pursuing instant BBA. It is the most fit case for

grant of regular bail. If instant BBA is disallowed, petitioner

would remain behind the bars for some days only to be released

on regular bail ldter Therefore relying on case law 1999 Cr.L.J

749 (Multan), thxs BBA is allowed and interim bail already

grarted is hereby confirmed on the strength of (,xmtmg baﬂ—

honds. Copy of order may be placed on judicial file. Record may

be returned back to the concerned authorizes while file of t_his

court may be consigned to Record Room.aftm}s,‘.;{:ompletion‘ and
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OFFICE OF THE DISTRICT EDUCATION OFFICER (M)

bt e

~DERAISMAILKHAN ~ |

feerew ¢n

Note: . . ) ' ‘ :
. . . . :
The ab;sent/ absconder period as EOL without Pay w.e.f 09/11/2012 to_'_21/1/201$
: o |
DISTRICT EDUCATION OFFICER
(M) DERA ISMAIL KHAN
-5 - ’
Endst: No. (23.5 3 7__/ ADEO.Estab (p) Dated DIKhan'the ) ) / 21 r015
Copy to: . - ‘ ' -
1. Sub Divisional Education Officer (M) DiKhar.. w/r to his No: 1307 dated 07/11/2014 along with . .
original service book. . ‘ o ; '
2. District Account Officer Dikhan, -

3. 'Head Teacher Concerned
4. Official Concerned ,
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. L Page 4 of 7
- VDS Suie vs Neak At Shali

judgment dated 26.06.2014 acquitted: ‘co-accused: namely Abdul

Majeed and Abdul Waheed- As the evidence remained e same,
~henee, same observaiions are also.atiracted in present-case.- Althoug
détailed discussion cannot be repeated, however, main controverd

are re-produced:here as under: o Lo R

P U view of statement of complaivant and seriber of
Murasila, delay in lodging -the report was held as
-'|{- i_": [V ' : - " . .o TI!» 3 ) !

un-explained and - thus  the imatter was  found

doubifiil o ;

: ol N o AT
fﬁ/ V,oeven the report of the complainant was
.A’i‘l: ’,_ '-‘ '} | RN o n‘ . - .
rdoubtful on the ground that sare was scribed vide
wh )
S\ - ) ; . ) . i ;
~ /‘.(,/m/ No.33 ar the Police Starion,  bui Moharrir
E) A .
A .

. .‘.l
TS
AW

S egated the same and PW-3 admitied that no one  t

1

came 1o Palice Statior, hence, eveni the report of the

1 : !

coplainasi was Jousd doubitful

» Stedement of PW-1 in comparison with IR was

. . | . K o .
brought  wunddei discussion  wnd . avith i

fmiprovements as well as additions, it was fousnd not

i o

)
‘

inconformity with FFIR i was Jound contradictory
to the Murasila. Missing of motoreycle and ‘vold
vrnaments elc declared the witness as dishonest.

Co

s Maoitive behind the occurredce when mentioned i

must be proved and if not proved, the presumplion

that it was disproved can be drawn, Failure 1o .
i ‘ ., L d‘x@ s j“‘j\)"
Prosiice eviqenee o respect of molive s H"!{fz*'(;l.s*' '

'
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s cddverse, presumpiion- under A, ") (/ (..“’(mww

Shahadai was braught: under discugyicon = an /’/n"'
were also considered as fatel for prosecut fru'i,_(,j(m:.

» The factum of mobite phon - and du’ g ¢ wJ«uc ¢ il

R

denial was brought under discussion. Absence of

SIM number as well as absence of recovery of

-

f’)’IO‘bU(@“/"'i(I’l/It‘?I' negated the proseculion version. '
P N : . ( . o
» This fact was brought under discussion thai despite

closest relationships why the complainant was lefi

- '
g ),. ‘ , . ) L
;A n. L/i ceasaed was mardered. ,
f‘y[ . N

Ahe  facium of . jiring, from resiclenticl

Sbuildingsbungalow, absence of iy inkabitants g

..

nexus  of boili the paviics with suc ,,, resicleniicl

building were brought under discussion Absence a7
. . . . ’ o -

such™ bungalow  from site plan as well as non-
) - . . g .

production of any evidence fiom such residential
' X

building arnd its ambiguous stans was  further

considered as fatal. '

1

¥ One surprising jact that beside bloodstained clothes
£ & .
’ . v .
of the deceased another pair was found, bui the
steas of  anotker peir o of - garments  remained
o ,
shrouded  in mvsery. This o faer owas | also A '

cosicierable in favour of accused focing il

T 1
| .

habitualness  of  deceased  were brought
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Page 1 of 3~

. . _ '/ B
To - ) '%nﬂr f

The Director,
Elementary & Secondary Education,

Khyber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL AGAINST THE IMPUGNED ORDER NO.
6368-71 DATED 22 01/2015 PASSED BY THE DEO DERA ISMAIL
KHAN THE ADJUSTMENT AND LEAVE WITHOUT PAY ORDER HAD
BEEN OCCASIONED DUE TO FLAWED AND ANOMALOUS HANDLING
OF THE SERVICE AFFAIRS BY THE DEO DERA_ISMAIL KHAN

VTHEREBY CAUSING IRREPARABLE LOSS OF MEANS . OF

____________—_-———_—'—"_‘_—-——-_,—-——-—_-—

'LIVELIHOOD AND FUTURE OF APPELLANT,

Respected Sir,

1. That .the, appellant was appomted as P.S.T in the Education
Department Dera Ismail Khan in the year 2006 and since then the
appellant is working as PST and have never given any chance of

- complaint to anyone. :

- 2. That unfortunately the appellant was'falsely implicated/en-roped ina
| murder case and FIR was registered on 08/11/12012 in the police
station Saddar Dera Ismail Khan.

3. That the appellant applied for BBA which was accepted and the
appellant started performing his: duties but as due to registration of
FIR he was not allowed to m:erk their attendance in the attendance
register. He was told by the Head Teacher that as he is suspended
from service, thus, is only allowed to attend school. Copy of suspension
order no. 2746 dated 29/03/2013 and No. 813-15 dated 04/04/2013
is enclosed for ready reference.

4. That thereafter the department DEO Dera Ismail Khan vide order no.
6368-71 * dated 22/01/2015 adjusted me but not removed the

suspension order. The intervention period have been sanctioned as

leave without pay. The flawed and anomalous order caused irreparable

anested 1o b& Frue




losses in the future service in promotion and pay fixation. AG office

Page 2 of 3

raised objection which is sustain to date.

That after long trial the appellant has been acquitted from the charges
leveled agamst the appellant. Copy of judgment and order dated
21/02/2018 is enclosed for ready reference.

That as the appellant has hounourable acquitted by the court of
Honourable Additional District & Sessions Judge-1I, Dera Ismail Khan
from the charges leveled against him. So cause of action accrued to
the appellant for removing hardless/anomalous and flaws from the
original Service Book (Personal file of the appellant) The copy of

service book is enclosed for your good honour.

GROUND OF APPEAL:

Prayer:

i

That the appellant’s Suspéﬁsion order has not been removed. The
suspension order of the appellant is still in field. Thus non-payment
of salaries te appellant is illegal because suspension period is
payable, so, may kindly be paid to the appellant.

That él'ue to anomalous, flaws, incorrect order the appellant caused
irreparable loss in shape of non-opening of old salary account, non-
opening old G.P Fund AccéUnt, nen-counting Seniority, non-issuing
of annual increment on due date. Adjustment order is totally illegal,
hence, your honour can check from pay slip or pay Rool register.
The appellant was suspended. Thus questi'on of leave without pay

does not arise.

The order bearing No. 6368-71 dated 22/01/2015 may

kindly be set aside. So that my following due rights may

released. ﬁ//éf .e/ ZA? be Hpu=e Q?’/’/

W |
/




()

- ‘ - 5 _ Page 3 of 3
"L 1. Salaries from 09/i1/20f§2 to 21/01/2015 (suspensioh to
\ adjustment%period) may be released being the suspension

pefiod. | { |

2. My annual increment for the year 2013-14 may also be
released. __

3. The word suspensi'on‘is on field thus it may be removed
from Or;ginal Service Book and record (PersonaI'File).

4. My old G.P Fund account may also be accumulated instead
of fresh account. “

- 5, Seniority of the appellant is badly effecting.

6. As thé. appellant being a qualified teacher having

qualification BSC, MA, CT, B.Ed and M.Ed his promotion to

next grade/cadre is also due.
Kindly accept my appeal as prayed for.
Thanks \

, Your_obediently,
Dated: 13-03-2018.

Ndaik Ali Shah
s/o Najam Shah
SPST,GPS Wanda
Balochan (CRBC),
Dera Ismail Khan.

| Cell# 0345-6836477
Copy in Advance

~ To: DEO DIkhan.
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BEFORE THE HONOURABLE‘ SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. 824/2018
Naik Ali Shah VS Government of KPK

COMMENTS ON BEHALF OF RESPONDENTS

Preliminary Objections

i

il

il

That the appellant remained willful absent / absconder w.e.f. 09.11.2012(after
chalking of FIR under Section 302 PPC) to 21.01.2015, therefore the appellant was
not entitled for any financial benefits like suspension allowance, seniority, GPS
Fund, annual increments and promotion to the next grade.

That the appellant has joined his service w.e.f. 21.01.2015 and filed departmental
appeal on 13.03.2018 so appeal is badly time barred; therefore the present service
appeal of the appellant is not maintainable and liable to be dismissed.

That the fugitive from the law losses his many valuable rights” as a settled principle
of law

iv.  That the appellant has got no cause of action / locus standi.
v.  That the appellant has not come to Honourable Tribunal with clean hands.
vi.  That the appellant has filed the service appeal on malafide objectives.
vii.  That the instant appeal is against the prevailing laws and rules.
viii. ~ That the appeal is barred by doctrine of leeches.
ix.  Thatthe instant appeal is illegal and against the facts and on grounds circumstances.
Xx.  Thatthe service appeal is not maintaiﬁable in its present form.
xi.  That the appellant has concealed material facts from Honourable Tribunal.
xil.  That the service appeal is not maintainable in its present form:
Objections on facts ‘

1. Para pertains to the appointment of the appellant in the year 2006 in the ‘

" respondent department, hence no comments.

21. Para pertains to the involvement of the appellant in the criminal case and FIR No.
587 dated 08.11.2012 under Section 302, 404/34 PPC was chalked against the
appellant.

3. The appellant become absconder w.e.f 08.11.2012 after chalking the FIR againsf the

appellant. In the mean while the appellant remained absent from duty without prior
permission from the competent authority. On 18.07.2014 appellant has filed BBA
application before the Court of the Honourable Additional Session Judge DIKhan and
the bail was confirmed on 21.10.2014 by the Additional Session Judge V DIKhan.




4. Incorrect and not admitted. The bail of the appellant was confirmed on 21.10.2014
and till that date the appellant did not assumed her post or did not surrender before
the District Police DIKhan. Therefore the status of the appellant in the respondent
Department was willful absent from duty and status of the appellant was absconder
in the District Police Department DIKhan. Due to absconder status the appellant did
not entitle for any financial benefits or seniority benefits from the respondent
department. “The fugitive from the law losses his many valuable rights” as a settled
principle of law.

5. Incorrect / not admitted. As the appellant remained absconder w.e.f 09.1 1.2012 to
21.01.2015, therefore he was not entitled for the suspension allowance in the
ascendance period.

6. The appellant was acquitted from the charges leveled against him in the FIR dated
08.11.2012, in the light of judgment dated 21.02.2018 of the Honourable Additional
Session Judge Il DIKhan.

7. Strongly denied. As this Department did not know about the criminal proceeding
against the appellant. The status of appellant in the Education Department was
willful absent from the duty. Therefore DEO (M) DIKhan has issued Show Cause
notice to the appellant through SDEO(M)DIKhan but the appellant did not reply to
the show cause notice. The services of the appellant were not suspended by the
competent authority (DEO (M) DIKhan). It is further added that the suspension
letter dated 04.04.2013 does not sustainable in the eye of law.

|

|

|

| |

| 8. The appeal of the appellant was not decided by the appellate authority till date.

’ Therefore the present service appeal of the appellant was not maintainable in the
eye of law. Furthermore the present appeal of the appellant was also badly time
barred. Due to above mentioned circumstances, the service appeal of appellant may
be dismissed with cost.

9. That the appellant has assumed his charge of the post w.e.f 21.01.2015, and filed
departmental appeal on 13.03.2018, which is badly time barred. Due to non filing of
appeal before the competent authority, the appeal of appellant was not maintainable
in the eye of law. Hence it is requested to this Honourable Tribunal to dismiss the
appeal of the appellant.

Objections on grounds

1. Para pertains to the acquittal of the appellant by the Honourable Additional Session
Judge No. 1l DiKhan, hence no comments. '

2. Incorrect and strongly denied. The appellant remained absconder due to FIR under
Section 302-404/34. The appellant was served a show cause notice regarding his
absentee, but the appellant did not reply the show cause notice because he was
absconder and was not entitled for the suspension under law.

3. This para is strongly denied. The appellant remained willful absent / absconder
w.e.f. 09.11.2012 to 21.01.2015, therefore the appellant was not entitled for any
financial benefits like suspension allowance, seniority, GPS Fund, annual increments

" and promotion to the next grade.




v

]
4. Incorrect and strongly denied. The suspension of appellant was not sustainable in
eye of law because appellant was suspended by the then SDEO(M)DIKhan which
- was not competent authority. It is further added that the appellant was served a
“show cause notice vide latter dated 04.04.2013 but appellant did not replied. But
due to the absconder status from the District Police the appellant did not reply to
. the show cause notice and thus not entitled for any financial benefits.

5. 'That the counsel for respondents may please be allowed to raised additional
“grounds at the time of arguments. '

Pray

Due to above mentioned facts and circumstances, the appellant remained willful
absent from the education department therefore the service appeal of appellant may kindly

be dismissed with cost.

_ Secretary
Elementary & SeCondary Education Department
- Khyber Pakhtunkhwa Peshawar

Director
"~ Elementary & Secondary Education Department
- Khyber Pakhtunkhwa Peshawar

Dist_rict ucation Officer
(M) DIKhan
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. 824/2018

-Naik Ali Shah ' VS Government of KPK -

Authbrify
I District Education Officer (M) DIKhan hereby authorized Mr. Muhamrﬁad._
' Kamrqn Khan to attend Honourable Service Tribunal KPK Peshawar on behalf 6f

respondents in connection with submission of Para wise comments and till the

decision of the service appeal.

Respondént No.

District ;éc‘ ation Officer

(M) DIKhan

-




BEFORE THE HONOURA_BLE}SERVICE TRIBUNAL KPK PESHAWAR
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Service Appeal No. 824-18

i
{

Naik Ali Shah VS . Government of KPK

- Affidavit

I Mr.-Muhammad Kamran khan Assistant District Education Officer (M) DIKhan~
solemnly affirm and declared on oath that the content of written reply are correctto
the best of my knowledge and nothing has been concealed from this Honorable,

Court.

_
L:F
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWER CAMP AT D.I.KHAN.

Appeal No: 824 OF /2018
| Naik Ali Shah S/o Najam Ali Shah,
SPST, GPS Wanda Balocha (CRBC) D.I.Khan.

“VERSUS”

.- Govt of Khyber Pukhtunkhwa through Secretary Education Govt of KPK

. Peshawar.

2.. Director Education Elementary & Secondary Khyber Pukhtunkhwa
_ Peshawar. ‘

3. District Education Officer (Male) D I Khan.

4. District Accounts Officer D I Khan.

Respectfully (Sheweth)

Para (1)
Para (2)
Para (3)
Para (4)
Para (5)
Para (6)

Para (7)

Para (8)

Para (9)

Para wise Reply of the respondent No (4) is as under:

Incorrect/Not Admitted Para not related to Respondent No (4)
As above para ﬁo 01.

As above para nd 01.

Incorrect /Not Admitted Para not related to Respondent No (4').
Incorrect / Not Admitted Para not related to Respondent No (4).
Incorrect / Not Admitted Para not related to Respondent No (4).
Incorrect / Not Admitted Para ot related to Respondent No (4).

Incorrect / Not Admitted Para not related to Respondent No (4)

being administrative matter.

Incorrect / Not Admitted Para not related to Reépondent No (4).

It is therefore, - humbly prayed that as acceptance of above

mentioned para wise reply, that the name of Respondent No (4) may gracmusly
be related from the penal of Respondents. ’

L9

Distric counts
Dera Ismdil Khan.
(Respondent No 4)




' BEFORE THE HONOURABLE SERVICE TRIBUNAL
KHYBER PUKHTUNKHWA PESHAWER

Appeal No: 824 OF /2018
Naik Ali Shah S/o0 Najam Ali Shah,
SPST, GPS Wanda Balocha (CRBC) D.I.Khan.

“VERSUS”

. Govt of Khyber Pukhtunkhwa through Secretary Education Govt of KPK

Peshawar.

. Director Education Elefnentary & Secondary Khyber Pukhturikhwa

Peshawar.

7. District Education Officer (Male) D I Khan.
8. District Accounts Officer D I Khan.

AFFIDAVIT

[ Mr. Saeed-ur-Rehman Distt Comptroller of Accounts Dera

Ismail Khan do herby solemnly affirms and declare that All the
contents of para wise reply submitted by the Respondent No (6) are
true and Correct to the best of my knowledge and belief. That

nothing has been Concealed the Honorable Court.

/’
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’ BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER

p@

PAKHTUNKHWA PESHAWAR

. Service appeal No 824/2018

Naik Ali Shah Appellant
Versus

| Govt: of KPK etc |

REJOINDER ON THE BEHALF OF APP.ELLANT AGAINST
THE PARA WISE COMMENTS OF RESPONDENTS.
o reeeen WS TEN ] DF RESPONDENTS.

Respected sir, .

Appellant humbly submits as under,

REJOINDER AGAINST PRERLIMINARY OBJECTIONS:

I -

The appellant never remained absent w.e 9-12-2011 to till
18/07/2014. Actually the appellant was falsély implicated (as the
appellant being head of his own Syed (a) tribe)in the case FIR#587
dated 08/11/2012 u/s 302-404-34 PS Saddar D I Khan and due to
fear of poI'ice and because. of humiliation and insult of the police the
appellant remained suspended fro_m services during this period as

evident from the suspension order and footnote from the service

gin

o

book available on page#16 of the main service appeal (Page#10 in
service bo.ok). Thug the appellant was entitled for all financial
benefit including su'sp"ension allowance, seniority, GP fund, annual
increments and promotion to the next grade. Thus this para is
denied in above terms; '

The Para No 2 is denied. The appellant actually j‘oined his services
on 13/02/2006 after initial appointment and from the date of initial
appointment the appellant never remained absent during whole
services as detail inen in Para ante. After submission of bail before
arrest petition on 18/07/2014 the appellant caught the legs of
every forum to get/assume the. duty and lastly the respondent
éuthority madé | mercy on the appellant and instead of

reinstatement of the appellant after suspension of services of the




appellant adjusted vide order No#6368-71 dated 22/01/2015 and
the absent period was consmlered as EOL without -pay we§
09/12/2012, to 21/01/2015. Durlng this time the appellant made

- various request to the respondent authority for rederssal of his
grievances but the appellant was replied that all his grievances will
be fulfilled/remedied after honourable acquittal from the court and |
thus appellant honourably acquitted by the compétent court of
learned Additional = Session Judge-1I D I Khan vide order dated
21/02/2018. And after acquittal the appellant submitted
departmental appeal on 13/03/2018, which is well within time.in
atteﬁdant circumstances and thus appeal is maintéinable and Iiable

to be accepted. Thus this Para in misformulated one.

III. That the appellant never remained fugitive from law as detail given
in supra Para. Moreover, under the FR#54 (a) the appellant is
“entitled the full pay along with allowances and other benefits and
emoluments as he/appellant was entitled before false implication of
the case. Thus this para is mis constructed and denied. copy of the
FR#54 is enclose as R-1.

IV.  That the appellant being aggrieved having cause of action and locus
standi to file the present appeal. Thus this para is misconceived.

V. The answering respondents have not mentioned the un cleanliness

of appellant. Thus this para is miss-formulated.

VI. That the answeri'ng respondent have not explain that how the
appellant has malafide objective becadse the appellant has come in
this tribunal after honourable acquittal. Thus this para is denied.

4
VII.  That the instant appeal is u/s 4 of KPK service Tribunal Act 1974

/&)\Vﬂ? and thus is accordance to prevailing laws and rules This para is
M

-denied.

VIII.  That the instant appeal is under the doctrine of service laws and

rules and in the light of service taw and verdict of superior courts no

faches is evident in the instant service appeal. Thus this para is
misconceived and denied.




IX. Para 9 is denied. The apbealf is accordance to law and facts and

circumstances, however the respondents authority has not
explained. That how the instant appealv is illegal.

X. That the answering respondent have not explained that how the
appeal is not maintainable in the instant form Thus this para is

denied.

XI.- That no fact has been concealed by the appellant. Hence para is

denied.

XII. That the answering respondent have not explain that how the'
appeal is not maintainable in the instant form. Thus this para is

denied.

REJOINDER ON FACTS:

1. Needs no reply as not denied.
2. The reply of Para No. 2 has been given in supra Paras.

‘3. Para No. 3 is denied in above term. The appellant never
remained absent as detail reply is given in supra Paras, because
the appell-a‘nt was ‘suspended from services by the cdmpetent
authority vide DEO (M) D I Khan letter#2746 dated 29/03/2013
and SDEO (M) D I Khan letter#813-15 dated 04/04/2013, which
is evidenf from the footnote (Page#16) of service book and from
the letters NOs letter#2746 dated 29/03/2013 and SDEO (M) D I
Khan letter#813-15 dated 04/04/2013 of the authorlty of the

answering respondent. Copy is enclosed as¢ T NET “«3 aﬁym’ Afm-//

——— - Q‘L_

4, Para No. 4 is denied. The appellant never remained absent but
suspended from services during that period as detail reply is

A I,\)\ ’% glven in supra Paras. Moreover, the appeliant trled his best to
/ Vv take/resumed duties from the appellant through verbal/wrltten

request The remaining answer is available in supra paras Thus

this para is mis conceived. Copy of the apphcations is R-&.

5. That the para No. 5 of the answering respondents is squarely
denied. In the light of service rule and policies after suspension
the employee should must be reinstated to full amount of his




—

S ta

salary and all other benefits, but in the instant case the

suspension order has not been cancelled up till now and the
appellant was wrongly and illegally instead of reinstatement has
been adjusted vide order#6368-71 dated 22/01/2015 which is
gross violation of law and service policies and also the actions
and omissions of the answering respondents is liable to be
rectified and on this sole ground the instant appeal is liable to be
accepted. Moreover, the respondent#4/financial institution also
raised the similar objections. Which is evident from the footnote
of service book (Page#14 & 21 of main service appeal). Thus
this para is mis formulated one.: | '

. Needs no reply as not denied.

. The reply of the answering respondents is on weak footing. On _

one pretext the appellant has been made escape goat and on
other pretext the answering respondents -is denied the actual
facts. Moreover, the answering respondents are denying his own -
suspension letters/records, meaning thereby the stance of the
answering respondents are baseless and manipulated one. Thus
this para is denied is above terms.

. The para No. 8 is denied. the detail answer is given in supra

paras.
REJOINDER OF GROUNDS:
1. Needs no reply as not denied.

2. Incorrect. That appellant was never remained
absent/absconder. . The appellant was never charge

sheeted/statement of allegation and no inquiry whatsoever

\/‘% was conducted against the appellant and no opportunity of

hearing was given to the appellant. Moreover, the showcayse
notice being alleged by the answering respondents is negated
by the answering respondents himself in ‘the reply of
objection on facts in No. 7 and thus the impugnéd order was
issued against the natural justice. Thus this para is mis
conceived.

3. Incorrect. The detail reply is given in supra Paras.




* 4, Incorrect. The detail reply is given in supra Paras. The stance

of the answering respondents is on wrong footing because the
lie has no legs as on one side the answermg respondents take
the stance of the alleged showcase notice (although not
admitted and not served upon the appeliant) allegedly issued
by the SDEO and other side ld'enying the competency of DEO

and SDEO for the suspension letter. Thus this para is denied
in above term., -

| 5. The counsel for the appellant will urge additional "grounds
during of hearing.

1 It is therefore humbly prayed the appeal may kindly be -
accepted as prayed in heading of the appeal.

|

I .

i . C ‘ - Your humble Appellant
|

'Naik Ali Shah

Dated: 24/09/2019

|

| ! | Z hrough Counsil
’ - | Shéikh Iftikhar ul Haq -
|

Advocate High Court

AFFIDAVIT

i i ,-

! I, Naik Ali Shah son of Najam Shah caste Sayyed R/o Indus |

| "Colony Diyal road, Tehsil & Dist: D I Khan, the appellant, do hereby

i solemnly affirm and declare on oath that contents of above appeal are

'| true & correct to the best of my knowledge as communicated to me by |
my client and that nothing has been concealed from thIS Honourable

| . ]
1 Court. ~ 4 L/‘/

Dated: 24/09/2019
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ment servant who has been suspetided W hile on leave, the subsistence
grant should be caleutated with eeference to his leave salary or with

reference ta his pay. Altention 21 this connection is invited to F.R. 55,
which profi bits grant of Jeave to Govesnment servants under sus-

pens:on .Sucha Gover‘.

Thes e c"‘crc 12 kc c.‘fe ¢t :ro'n Lhc 1st of December, 1969.

- [GR. M O No. 'ﬁ(v) '«/7 &e}é:h?ebrua’) 1670}
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InFR 33, ci. use (b) substi tulcdby the SRQ 1173 ﬁ}/94 dt 2191994, Gaz of . - -
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The Dlstr1ct Educatlon Ofticer

(Male )
Dera Igmail Khan.

Thiohgh§ ‘Sub D1vlslonal Fdncation Orficer B
. . Male D.I.Khgn. :

i X : ’ b
Sub ject: 'Appllcatnon/rep*eaentation for Resum1ng/Joining
| duty in the Gevernment Prinary Scheel Hu31
Abad Dersp: I_gnail Khan ‘

|
I ) .
4 . ) {

. Respected Sir,

w1th due respectfully I beg te state that the
“ppllcant naned Nalk Ali Bhah P.S.T G.P. S. Hadl Abad Tehsil
. en Dlstrlct D.I. Khan was inplicated by hls enemies in ;he -
' Cr:mxnal Case 111egally snd unlaufully 1alstly. The én

i

Appllcant W85 totally 1nnecent Thus due to fear of

POllce and eneaiss Appllcant rena1ned hldden fer long -{

tlme .Tbus he was recorded gbgent frem dnty .
N * ) " .

. T‘ha*t: the A.pphcant belng 1nnoaen‘ snd faisely
implicated by his enemies subwitted BBA whxch was accepted
and Ba11 was granted to the Applicant ¢‘It,1s evident frem.
order of the 1esrned ‘Jaditienal Sesslen Judge -V dated
2. 40 0L that the case of prosecutlon is very weak and

the co-plalnant has not 1nterest in the cnse. Thts uean

that the Appllcant is “nnacent and falsely been 1mpllcated.

It is , therwrore huebly prayed that the applléan

mgy kindly be allow-°d to resume /Join iLS duty in the

—r———ae e
. .

.
t

G.P. School HaJl %bad D.1. Khan.»

.,wr’T"'~‘__ You; A 'lé. pbiicant
o k | 2 A l:: Lﬂ s .
: SRaik Ali Shsh )S/0 Ra am nhat
QV] 7 “‘7"*" slladiee? “R/C Indus Gelony D.I.Khar
- " PIT G.P.5 daji- Abgd: f;
; Chaehma Eapd- Shalkh Yousa :
”ated. 22.10.201 4. - D.JI.Khar :
i Date ‘4 | 3 . \' - i

27 Vs zxm—- W
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'-‘,,'___oFm'cE OF THE SUB'mvxsioNA‘L:EDUCA'NQN R

OFFICER (M) DERA ISMATL KHAN

i
. O (S ) ]
Dated D LKhan he 077/ 124014

PN

N

MNo. 1307

Ta o - o

The District Education Officer .
(Male) Dikhan |

? | SUBJECT : NEK ALI SHAH PST GPS HAJI ABAD L
,/ ‘ R/Sir: . L

hidden for long time. e says that
Additoinal Session Judge-V on dated 2171072014310
V DiKhan is attached.) : — _

Bricr detail ag perrecord is as under S / /
1 Nek Ali Shah PSTh
attached) =

f y T
2. According to enquiry officer Zameer Ahmad(/.D0) he wds absent and his repodt s
+ altached. '

BBA was granted by the er ol thel
Add:-toinal session judge- ‘

f
! 1

ad been found absent since 10/11/2012(lcad Teachor repor

=
-

According to Sikandar Irfan(ADO),he abscond

‘ed»on murder case anal’l'R is chatk ou‘t- :
against him.(Copies of FIR ang report attached) - a
4. DEO(M) DiKhan letter No. 2746 dated

813-15 dated 0#/01/2013 hcis
. (Both Copies Attached) - A L . . /
“No response to show cause Notice fram'Nek Al Shah, and the same Wian send e teg

!eading new'spapefs for advertisement vide SDEO Office No. 953 dated o576
by the order 0f DEO(M) DIKhan letter No. 3641 dated 24/472013(

. e e Lo e
Nck Ali Shah requests for joipi g his duty and e submitted hig ™™ :

~applicati n.(application/in/original !is al‘tachqd) YA L 7 , | ’ -
/ ' Vé_ﬁ@ o Sub Divigi /,}1:7& ‘ /{ﬂlfl/’? g
7\%&0 2 . : QubDivisionut F ict |

29/03/2013 ang SDEO(M) Dikhan leiter NG
Suspended and show cause notice served to him,

COPICE i)

ducation Oy
(Male) Dera Ismuil Kévan

- Coﬂ/ V,I w)V\S &W

_ SERTE gbsr g;p.g Haji pbga_ =~ .

. _ .. 23088 Rogd Shiajlch ygy s
| [\P%¥9-22.10. 0095 | D.l.Knap ., o1k Yo oL ‘Addg.
. p"oo. ! .. ‘ . RPN




By Salaries

To:

Tha~ District Educatic
g Mal- -

D.I.Kﬁan.

n Officet.'{

Subject: Api

2oVt Frimgpy -
§£Dool.ﬁagi Abag D.I.Khan, .-

heSpectfull& Sir,

Y I 'beg tc state -
thet the Applics s

«#hapre the Hegqg tes
attcndadcc

.

I have filed appesy /Tepre

before Jour honoyp TeSponge gf

sentation ’
which jg still Fwalteqd,

I 5 véfy peor
Yo support ang suffer
SUSpended

tescher gig

Wan and hyy

ing wity starvatiog
nor termingtey b

not alléu me to
heve 51se

e large family
« I havo neither

; but the Heza.
attcndence.

been stopped /withhpld.

Wy rk

and being .

LTS ﬁaji,“%'d
nt wxsy net sb?eared/cour-sd.
[ "
Censider: 4
end 1) favaeyr Fo.

son, )

Umble App) cant .

At . T K

- pHaik ALY sRoy - _ g o

i F.b.T, Ow%:PrimaryﬂSchogl Ba ji Sbad i

ugt;ei.gﬁ.ﬂq.goqu,. DoI~Khan' | }

l()l'ﬁcc el the l-“\:i::-"' ‘ Mer !
v PR

Diaey . €7/345. .........
Date.. 2T\ =20\

[
!
'
I
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) | To o : e, witen the 472 sonq

wubject: CONATK AT BUAY LSD ays.haer L;vq '
":emc: At ta -, - u‘ s -4:.-."'.."..
107 dated Nn7-11-z014.

T are Sirect

. . 0
baok in respect of M, Naik Al

cr

subuil the maripirs)

' Tores ce
i1 Shah Fip SPSNAGE svag J1Khan,
within '+ yeey Pesitively,
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Subject:

—— ——q_.‘___..—.._.._ -

o 39/ A

I()

L - ———
L

. -
ll

The l)l’slrILl I ducallon ()!h- er
{Malc) Dcm Ismail Khan:

NAIK ALI SHAR O Gps ,' HAN ABAD’

Memao:

Kmdly reler 1o your No. 22361/AL V/PST M

RN - : o ..': . .
7;‘?“‘,}"( “""" RN -n| "%;—' — _~ .

OFFICE OF THE SUR DIVISIONAL F nuuu()\ -

‘OFFICER (MALL) DERA ISMAH KHA\'

R
j)ulcd I)_I,kh;ui:tiw.Z‘Z el

ale) Dated 207112014 on e .
L subjeet noted abeve. - S '
#h ! .
o ¢ Original service h(mk m respect ol abm mamed rcacher v, oyt
¥ p
E; heru« :th as dcsmd please. : _ ;
3 : ”
:’;. . .
) Eq\é/ A{ ; : ' Lo . W
3 ‘ 74“’7 A, /n/
R SubDivisionat | Fduciiion. (!"1127
‘ . - K l . (11{:/4') Dera tsmail Ky
_ ndst: No. and dite cven, o . ;
4. . ‘ - : , ‘
Copy forwarded to: S ! _ ' - L
L. Assistant Sub Divisional Education Officer (Malc) City cirzle Dera tinait Khan - -
§ . // * -
' /@ﬁx Sul Divisivngi ti-, S N
(Mealer Doy feyaii Wity
' ; T o 2 e ' ) 5 |
L emse b e st e I ?:
! ;
A é o . ' i
\‘ Diacy e 43 )—Q“J\ ;
S >§g--+\ T B . C :'
; Date.. py AT e ‘ \ ‘
-
i
i a
. i
.
?'.5
| , I
i ) [ v T ———
3 / H T
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OFFICE OF THE DISTRICT EDUCATION OFFICER (M) T e

DERA ISMAIL,. *

"I“he Sub Divisional Education Officer,
(M) Dera Ismail Khan

Subject:
Memo:

p—

o et
2R A S

‘What was the pay position during the'
absconder as FIR was lodge against the a
2. Provide the sug

ol

[
WTErA—

pcnod the olfficial remained out of duty as a -
i M
18/ :
ccused on (18/] 1/2012
spension order of the accured.

. DJSTRICT EDUC TION OFFICER
‘ /(M E) DERA ISMAIL KHAN
- N ' ’ ; (/

]




. " OFFICE OF THE'SUB DIVISIONAL EDUCATION -~

. OFFICER (MALE) DERA ISMAIL KH(%
w A . ] ) ’ N : . .

:

Dated D.1Khan the _g £ /i2/2014 ° o

The I)isiricl'Edl;calion Officer
(Malc) Dcra Ismait Khan

Subject:  NAIK ALI SHAH (PST) GPS HAJUABAD
Memo: - [ S I

ur No. 22849/AE-V PST (Male) Dated 03/12/2014. on
subject noted above. o _ : :

- Kindly refer to yo '
In this conncction. it is sull,tcd that:-

I. The pay of above named PST was stopped w.e{(_)_l/l 2/2012.
5

2. He was suspended by the then SDEO (Male) Dera Ismail Khan vide 8] 15 dated

allached as desired pleasc).

04/04/72013 (copy

NSt e

N .

CHlice o8 7 - e D iTicer

Diary - /00(/0 ,
Date....} .}7«..{3..-.—:)«—.0.5.\&

I oy : ool e Bxocutive Distl: ofticzs I "
" 1 Literacy and Eduegion D.:",};.;'z(:hgs i
Diary No ,330 '
Pate Qb= Y. f 20

L

e e e,

r' 1
! ! )

H
i

Fo | owe 063 1




) (L
"+ OFFICE'OF THE DISTRICT EDUCATION OFFICER (M) -
K ~ DERAISMAIL KHAN 1

gy
-1
-1
#1
-+
:‘.S

.Note: . . ‘ l | ! J
The absent/ absconder period as EOLWith;)u;-pas/'_ w.e.f09/11/2012 mﬁuuzozs o ' ..

DISTRICT EDUCATION OFFICER
| (M) DERA ISMAIL KHAN
Endst: No. »6358—7_//

ADEO.Estab (p)  Dated Dikhanthe _2-2— /¢ /2015
Copy to: il .o L .

1. Sub Divisional Education Officer (M
original service book.
2. District Account Officer DiKhan, .
3. Head Teacher Concerned
- -4. Official Concerneg




The Disirict Education Officer, |

“-Dera ,.small Khan. : ;; .

Through: sun I’)IVISIONAL FD!!(‘A X !QN_QEELQLIS_

DLKUAN .

’

Subject: ' MERCY APPEAL / REVIEW| CATION i«*on REVIEWIN(;
‘ ORDER BEARING NO. 6368:11 STAB(P) DATED: 22.01 2015

" | . ~

Respected Sir,

That the appllcant is Primary Schwl Teacher workmg under your kind contrc 1

in the GPS Haji Abad Dera Ismail Khan, The apphcant was enroll/im licat

nent/
cnemies in a falsc, Murder Case. Wherein the Appllcant has been relcaset through BBA by

the learned Scssions Judge-v D L. Khan,

That the Applicant is a very happy that your honour have allowed me to

contmuc / / resume hls duty and adjusted me. But the Applicant feel that due to the-abovc order

the Applncant have to sustain punishment thrice (3) on only one allcged blame not a guilt, in

this regard your lionsur can peruse the remarks of learncd Sessions Judge-V in BBA order

dated: 21 10.2014 thrcm thév given verdict that other two Accused have already been
ac u:lted and in resp:

of the Pctltloncr the Prosecution has got ve weck case and the
nothing in the case. As complainant ga_rg has no more mter“st in the said casc

Actua.ly the Applicant have been unpllcated due to malafide intention of the.
Complainant / prosccution. S e

.

{
It is a'so pertinent to mention that the persons who are mvolved

in such like.
murder Cascs and who declared innocent always entitled for all back bcnef ts since lodging

FLR till acquittal. But the apphcant who is innocent have been depnved from the back'

benefits & scrtlonty etc more over the Suspensuon period is always treated as attcndance. ’llnc
appllcant sccms as Suspendcd nelther the Applicant suspension have cancelled nor removed

rom Service record and in the Dlstnct Accourts Record Thus the Appll-,ant be considered
‘according law. - . \ ' )

ﬂtceofﬂlc Dists: Edus

M‘g ..z'f;' "

Srevezn e,

du: Gilicer-




1 Fnrstly my Salaries havc been freez.ed and sanctloned leave wnthout pay m my avour . TRy
T unjustlﬁcd - | : A B ‘
2. My Scmonr/ have badly affected as Juuor to me have been brought forward in thcv |
j4athe Grade but despite of applicant 10 years services he is still lylng in initia" grade -
DIE-12 lmvmg basle pay Ils, 4500/-, YJuu hunuu: b Lhu,k the sime. Which isalso ~ "

nu_;u-;tlﬁcd

"3 My Suspension have not been cancelled up to date. This medns that the App‘: Aant is

Suspcnd and accordmg mlcs and la\?l Suspensjon period is payabl.. So not & owmg

me the salaries of the su_sw is unjustificd / illegal.
|

i

TEANE.

consider / i issue the orders in my favour as {mder ' ‘ i

T

_PRAYER: ’ - ' Lo

|
|
Sir, i .
I C 1 approach your honour to kindly look into the matter of dlc Applicant once agin and
‘ 1 ! H ; X

i. Kindly release my salancs wsth cifect from 09. 11.2012 up tc t 21 .0] 7.Q * which

has been freezed by your honour. ‘ : ‘

ii. .. Kindly. promotc me acoordmg my >emorrty to the BPS- 14 As all my; collt,agucs !
i ' junior to me havc becn brought for »ard.
: i Kmdly re-afﬁx my Salary / pay. | . ‘_ il
. ' Keeping in view the above facts and circums{ances my appllcalion in hand may o
: 4 S y ' ‘kmdly be sanctioned as per_praye: above. And I shall be hlg{xl y grate fuii to you :
o |and will pray for your long life and pmspcnty As the applxcant is vcry poor .
person and is the only bread winrer of my famx!y and there s no one to suppon , ;

me cxccpt ALMIGHTY ALLAB

Copy of BBA order of the learned Szssion Judge-V D.LKhan arld your ofﬁce order ,

, A bcaung No 6368- 71/ADBO/Estab(P) dated: 22.01.2015 is enclosed hcrewzﬂ-: for your kmd '
pcmsa! with the iastant Mcrcy / review Appltcauon.

-Dated:16-06-2015

A/c) 89/ OJZL (7//5/5' /ng,rv‘ _ YoarHambIeApp!xcam o e
) G FEOLT) P! . |
»ﬂ’)/'l %LALISHAI{

m WL7W | FW . : | PST, GPS, -laj.:%.bad.DlKha‘n‘ | .

P

TR

.y N‘*QQ«-‘
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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Service appeal No 824/2018

Naik Ali Shah Appellant
Versus -

Govt: of KPK etc

REJOINDER ON THE BEHALF OF APPELLANT AGAINST
THE PARA WISE COMMENTS OF RESPONDENT#4
DISTRICT ACCOUNT OFFICE D I KHAN.

Respected sir,
Appellant humbly submits as under,

That all Paras all connected thus joint combined rejoinder is been
submitted. '

That the appellant was appointed as PST on 13/02/2006 in the
Educatton Department and vide personal#001228588 the
answering respondent are paying/making monthly salaries payment
every month through account No.3411-3 by National Bank Sheikh
Yousaf Branch D I Khan since form the date of appointment i.e
13/02/2006 till date except the period the GP fund are also being
deducted from the sarlies of appellant every month i.e 13/02/2006
till 08/11/20123 (i.e upto the false implication in criminal case FIR
no 587 dated 08/11/2012 u/s 404/34 PPC & upto the adjustment

reinstatement. In this regard detail record are avaialbe in Education

department, however some record/perol is available with the
‘\)‘\/’% appellant which is enclosed as Annexure Z. :

It is pertinent to mention that the respondent allotted/feeded an old
previous account No.. as mentioned above to the appellant
including my. colleagues. All my colleagues were having previous
balance of GP fund but in my balance sheet the previous credit
balance of GP/oﬁfund are/was missing. Thus the answering

respondent deprived the appellant from previous credit balance




!

.either by mistake or deliberately from 13/02/2006 till-08/11/2012 )
and for further period till adjustment. Appellant has neither
withdraw the CP/GP fund nor obtained any advance from the GP
fund” account and sufficient credit balance were Iylng in credit

balance sheet of appellant.

It is thet;efore humbly prayed the appeal may kindly be
- accepted as prayed in heading of the appeal.

, ) § Your humble Appellant

Uy~

Naik Ali Shah

- 'L\Bhir_ou h Gounsil
’ \_ Sheﬁ'(h Iftikhar ul Haq
Advocate High Court

Dated: 24/09/2019

AFFIDAVIT

I, Naik Ali Shah son of Najam Shah caste -Sayyed R/o Indus
Colony Diyal road Tehsil & Dist: D I Khan, the appellant do hereby
solemnly affirm and declare on oath that contents of above appeal are
true & correct to the best of my knowledge as communicated to me by -

my client and that _nothing has been concealed from this Honourable ’
Court

Dated: 24/09/2019

DEPONENT




. : : ; '3 \ ' '
- ) * o : /ﬂﬂ Sandal ZJ |
‘ Accounts Office D.I.Khan o
. PAYROLL REGISTER , A |
- “for the month of October 2009 . Page: 1,407
- . . . : e e o A - Date:  28.10.2009
DDO: Di6119 DY: DO (M) PRY DIK  Payro  Section: 002 Section 2 L

00286588 NAIK ALI SHAH  Prev Pers No. . Desi  PRIMARY SCHOOL TEACH (00004018) Grade: 09 KTH: Buckle No. Gazetted/Kon-Gazzeted: H

| PAYMENTS

AMOUNT
\
l 0001 Basic Pay 4,280.00
| .f: 1000 House Rent Alowance  1,146.00
2 1300 Medical Allowance 500.00
Lo ’ .
| \ 1872 Dearnes Allowance -EE 425.00
x 1908 Adhoc éeﬁef-zoog <0 856.00
Paym'ents‘ 7,207.00 |

o s
S

Branch Code: 231429 Sheikh Yousaf D.I.Khan

DEDUCTIONS  AMOUNT  LOAN/FUND PRINCIPAL REPAID BALANCE

3109 CPF Subscription RS 524.00- ’ - CPR 25,582.00
3501 Benevolent FQnd 35.00-
- 3511 Addi Group Insur e | ‘7 ..00 -

3604 Group Insurance 67.00-

3640 Emp. Edu Fund _ 1500

Net Pay: - 6,559.00  01.10:2009 31.10.2009
S .'A_\_ccgunt No. PLS-3411-3 '
fducation | 4. 00- :
Nation Bank OFf Pakistan Sheikh Yousaf D.I.Khan




| P . "
|- 629 BI&ILY  DY: D B (W) FRY DX . Bauo
¥ Y2B4588 HALIK #LI SHAH .. Prov Pars Heo: Pasi
- PAYNENTS - ANBUNT PEDUCTIBARS
GJG fasic Fay 9,780,080 3399 £FF Supsoriptica
© 1000 House Real Allcuance i 1!6 00 3501 Bensvelent Fu%&
- 1306 fedical Allowance ‘500,00 3511 A46l group Insur
1872 Bearnes Allouance-LE 425,00 3404 Srow E Tasurance
1908 fdboo Relief-2009 (0 856.00 - 3340 Enp. Eduv, Fund
) PHTRERTS 00 ' BEOUCTIRS
kranch Code: 231429 SHEIRR YRUSAF D.1.KHaH © . Hation
00284595 AURNIRAD £JnZ  frey Pers Ha: ~ pesi
PRYHEHRTS CAHDUH BEDULTIONS
0091 Bacic Pay 4,:%0.80 3107 CPF Sutseripticn
1000 Hovee Rent Nilowunce 1.0659.00 3581 ftepevelent “Fund
© 1300 Kedicu} Allouance . CE00.00 3911 &déY Croup Insur e
1372 Deernue Allotiunse-EE 325,60 2504 Graug fasurance.
1°yﬁ {l§)p pﬂlip*-'qu“ §U ) _‘°fﬁ=ﬂﬁ T 3418 Eﬁp Edu- Fyad _
PHYNERTS - St 7.132.08 DEDULCTIONS -
Brangh Jade: 22L440 HBL BGZG BEVHARY ERAHCH Habib
00285628 TRSHAY ULLRK . ""T"""&QCZ'GSSJ'QQT' ] 'oes,
PAYRERTS, ARBURT PEDUBCTIBHS
(01 Kasic Pay - Y ,760.80 3501 -Henevolent Fund
1000 House Rent @llowance 891,00 3511 Adél Graup Insur
- 1300 fedical Allousnce 500.00 3404 Sroup Insurante .
1516 bress/ Uni¥ove Allou 40.00., © 3540 Enp. ﬁu Fund
1567 Hashing Allonsnce 36.00 © .
1“08 ﬁdhsc RelzeF-’OO“ (0. ?92.00
PAYHERTS © ¢ 13,50 neoucrlnns
Brarch Code: 080004 - D I. xuqn BSQRFH_E£§£UE§§_§HQ9 b I KRKhyber
T T T T I
GGZﬂusar ﬁUﬁﬂﬁh%D IMRAN . “Rrev-Pers Ho:, .. Desi
ARDURT PERURT 11 TS
'0101 Casic Pa; ) ' 4 GJG 00 3169 CFF Sudseription
1400 House Rent nllouance 146 06 2501 enevelent Fund

1300 Mediva) Allowance.
(1872 Beatner BXlanance-EE
‘1908 ﬁdhoc Rnlnni -200% 0

CEAYRENTS '
Bramah Code:221732 _

e .
QU2G550 DNCaN Zalal
FTAaVYHENT S

- e 1m0t 4 T B 8t b e ap e b e

'500.00 3511 Addl Eroup Insur
404,00 3404 Groug Insurance
£10.00 3640 Enp.tdy. Fuad

gin 00 DEDYCTIDNS

H.5. 1 snsqﬂ "BAzAR. . ..

——

n————'m—-—w~--—-----ﬂuﬂ-u------muﬂw&— -

M;ﬁﬁw_qnﬂabtb_+.K~1fJiﬁFd

ﬂccountsxni¥jce t.1.Khan
. FRYRSLL RECISTER )
Far the month 9$’§ctober ,2009

Section : 007 Section &

PRTRART SCHOOL FEACHCODI04013) Srade: 99 HTH:

fage
. . Da e

1,407
2§.10. 2009

Buckle Ho.: " Bazetted/Hon- sa*e ted: H

_______ BHOUNT “LOAN/FUND PRINCIPAL . RERAID: BiiLARCE
s 523 - LPrs £%,382.08
| 3. 00- ,
e . 7. 00-
67,00
© 15, 00~
' ga8.00- - L HET Pay §,559.00  01.10.2009 31.10.2009
Kank oF'Paksstan- SHEIRH ?ﬂUSﬂF B.I.KHAR fcent. ¥o: PLS-3411-3 -
ERIMARY SCHIOL TEACH(OOURSO1E) Erage: 07 #TM: Twekde Boc %SZQEEEGFEEBZZQQEEEQS"éf'f
: EHOUYT Luaﬂ/ru.w Sy PRICIPAL  REPAID EeLAHGE
Rs 485.00- . & LPFS: 25,118.60
35. 00- . :
@ 7.08~ . B
§7. 0t~
. 16 6= ) - L
. 189.00- RET.PAY . §,543.00 01102005 31.10.2009
i« Linited + HOL_BAZeR BAKHARY EBRAUCH b.T.KHAK - Aocat. Ho: FLY 8811-2
cHpueIoeR | (0I003ETY Grage 9L RTA ;ueh1;-§57T'-"'--"-WQ:QEEsE};SE "QQQEEQJ. N
‘‘‘‘‘ Aoyt LOBR/FURD PRINCIPAL - REPAID ISLANCE
T
8 3: 08~ " )
58, 00
18.08- . ;.
o 98.00- L R BT I ST YT 2039 31 10. 2309
nk Ltulted o 0 I kﬂﬂﬂ BRGRCH CIﬂCULRR RDQD DN...O‘N._A; .;;.__‘J.ﬁ.?

-—---&------—-——--—w———---n--——-_----w---- ------

PKIHBEY QCHDBL TERCR(BGG%Q&IS) Erade: 89’ RTN
U . LODAR/FUHD -

o o e e e 0 e 0 7 e 0 Akt e 0 e e

542.00- e,
~ H.B.L-S4DAR tWPR o

- LA P %—a‘&lﬂuuuﬂﬁﬂhaﬂﬁﬁat . -). 3 ke AL e mdd | Afukasan, £,
Jews TS Hu ' Uest PRIHARY SCHOITL iLﬁLH(UBOGQBISJ Grade: 09 TN:
ABTURT ~ DEDUCTIOY BARBURNT _ - LOAR/FUND

i a2 B L e e e e o 4 o e e 2 o o

e e S e

.‘Accnt ﬂo 0?33

Bazetted/#on bazettec P

“ Htuckle No.® .
_REPAID

CPRIACIPAL - BALANCE -
CPFe _ 26,054, 00
. HET RaY '$,262:00 01.10.2009 - 31 10,2009
e o Ac»nt do LS 641 ot
----------- E;:;;;—Q;-—--~-”-m-—~§;;;25;;;;;;mgg;ﬂcted 4
PRINCIPAL REPAID BALARCE

. . ——
-—--——N—w»-—*‘—wﬂh———---r--ﬁ-—~—--~-~n~~ﬁ—m‘-nm——-n-u‘--n‘




o - Acéodnts Office D.I;Khan'

kel  PAYROLL REGISTER | | |
‘ for the month of July 2009 - Page: 1,506
| . | : Date: 30.07.2009
DDO: Di6119 DY:'D O (M) PRY DIK ~ Payro™ Section:002 Section 2 T SR

00286588 NAIK ALI SHAH  Prev Pers No. Desi  PRIMARY SCHOOL TEACH (00004018) Grade: 09 KTH: Buckle No. Gazetted/Kon-Gazzeted: H

PAYMENTS ~ AMOUNT DEDUCTIONS AMOUNT  LOAN/FUND PRINCIPAL REPAID BALANCE
6001 Basic Pay | 1,28.0.00 . 3511 AddiGroupInsuranceA- 7.00- C CPF: | '22,43.8.00
10 O 0 House Rent Allowance 1,146.00 3604 Gro;Jp Insurance ©~  67.00- | |
1300 Medical Allowance 500.00 3640 Emp.Edu Fund  15.00-
187 2 Dearnes Allowance -EE 425.00
1908 Adhoc Releif-2009 <0 856.00
5002 Adjustcent House Ren  1,555.00 3109 CPF Subscription ~RS 524.00- 'Net' Pay:  10,879.00 01.07.2009 31.07.2009
5001 AdjBasicPay -~ 1,765.00 3501 BenevolentFund 35.00- ~ Rooount No: PLS-3411:3 "
Payments 11,527.0()‘ © Educaion  648.00-

Branch Code: 231429 Sheikh Yousaf D.I.Khan Habib Bank Limited . ) Sheikh Yousaf D.I.Khan
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Accounts Office D.I.Khan

-PAYROLL REGISTER
for the month of June 2011

DDC: Di6119 DY: D O (M) PRY DIK © Payro  Section: 002 Section 2

"""" o Ijége: 1,263
Date: 01.06.2011

00286583 NAIK AL SHAH PrevPersNo. Desi PRIMARY SCHOOL TEACH (00004018) Grade: 09 KTH: Buckle No. Gazetted/Kon-Gazzeted: H

PAYMENTS AMOUNT
0001 Basi'cPéy 4,740.00
1000 House Rent Allowance 1,146.00
) 1‘300 Medi-cal A!lowénce 1,00b.00
1.6 7 2 Dearnes Allowance-EE 425.00
1968 Adhoc Relief 2009 <0 940.00
1948 Adh@c Allowance 2010  2,370.00
Payments ~ 10,629.0 0

~Branch Code: 231429 Sheikh Yousaf D.I.Khan

"DEDUCTIONS

3109 CPF Subscription - RS

3501 Benevolent Fund

3511 Addi Group Insurance
3604 Group Insurance

3663 EEF RHFP Fund

Education
National Bank of Pakistan

'AMOUNT LOAN/FUND PRINCIPAL REPAID BALANCE
524.00- R 46,542.00
180.00- | |

7.00-
67.00-

15.00-

NetPay: 9,836.00  01.06.2011 30.06.2011
- _Account' No. PLS-3411-3 ‘

793.00-

Sheikh Yousaf D.I.Khan
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Accounts Office D.I.Khan
PAYROLL REGISTER

DDO: Di6119 DY: DO (M) PRYDIK Payro  Section: 002 Section 2

00286588, NAIK ALL SHAH  Prev PersNo.  Desi PRIMARY SCHOOL TEACH (00004018) Grade: 09 KTH: Buckle No. Gazetted/Kon-Gazzeted: H '

PAYMENTS AMO‘UI\'JT
0601 Basic Pay 8,100.00
1000l H‘buse Rent Allowance 1A,146.00
1300 Medical Allowance 1,000.00

1948 Adhoc Allowance 2010 2,370.00

1970 Adhoc Relief Allow.2 711.00
2118 Adhoc Relief Alow ~ 1,620.00
Payments 14,947.00

Branch Code: 231429 ~ Sheikh Yousaf D.I.Khan

‘DEDUCTIONS

3109 CPF Subscription - RS
3501 Benevolent Fund
3511 Addi Group Insurance
3604 Group Insurance

3990 Emp. Edu. Fund KPK

Education
National Bank Qf Pakistan

~ for the month of July 2012~

AMOUNT

524.00-

180.00-
7.00-
67.00-

75.00-

853.00-

Page: 1,263
Date: 27.07.2012

LOAN/FUND PRINCIPAL REPAID BALANCE

CPF: 60,166.00

Net Pay:  14,490.00 01.07.2012 31.07.2012
' Account No. PLS-3411-3 -

Sheikh Yousaf D.I.Khan
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KHYBER PAKHTUNKWA

SERVICE TRIBUNAL, PESHAWAR
No.  o®] st

Dated: _f /(D 12021

The District Education Officer Male,
Government of Khyber Pakhtunkhwa,
D.l Khan.

\

1 All  communications  should

addressed to the Registirar

:bc
KPK

Service Tribunal and not any official

by name,

Ph:- 091-9212281
Fax:- 091-9213262

Subject: JUDGMENT IN APPEAL NO, 824/2018, MR.GIAIK ALI SHAH & 1 OHERS

I am d:rected to forward herewith a certlfled copy of Judgement
dated 27.09.2021 passed by this -Tribunal on the above subject for strict

compl:ance

Encl: As above.

EGISTRAR .
- KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL

PESHAWAR

—~




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR CAMP COURT, D.L.KHAN

In Service Appeal No. 824-18

NaikAliShah................;.,..................._......................(Appellant)
VERSUS
Govt. of Khyber Pakhtunkhwa ................................... (Respbnden_t)
ritten Argumen ehalf of Appellant
Brief Facts: 4 ] | ~

That the appellant was firstly appointed as PST on
11/13.02.2006. the appellant performed duty with full satisfaction of
superiors. During the pendency of service the appellant was malafidely
involved on 08.11.2012 in FIR No §87 dated 08.11.2012 U/S 302-404/34
Police Station Saddar, D.1 Khan. _ ‘

| That thereafter the appellant became worried from the local
police and during this the salary of the appellant was stopped from
09.11.2012 ull 22.01.2015 ie. uptil impugned order No.6368-71 dated
22.01.2015 issued by DEO (Male) D.1.Khan. The intervening period from
09.11.2012 till 22.01.2015 the appellant remained suspended from services
by the competent authority vide letter of DEQ (Male) D.I.Khan No.2746
dated 29.03.2013 and SDEO (Male) DIKhan letter No.813-15 dated
04.04.2013. Thus, the appellaht never absented himself during the period
w.e.f. 09.11.2012 till submission of bail before arrest petition on 18.07.2014.
That after filing bail before arrest petition the appellant approached to the all
his authorities, but in those days the schools were closed due to summer
vacations, so the appellant was asked’ that after summer vacation and
confirmation of bail before arrest petition any further proceeding will be
decided in this regard. The ad-interim bail granted to the appellant on -
18.07.2014 was conﬁrméd by the learned Additional Sessions Judge-V,
D.IKhan on 21.10.2014. Although, the appellant requested again and again
to the higher authorities by submitting various applications but after
confirmation of BBA, the appellant humbly requested to the higher
authorities by submitting application of resuming / joining his duty to DEO

Page 1 of 4.




- (Male), D.1Khan on 22.10:2014 at Govemithent Primary School, Haji Abad
D.IKhan. Although, the appeliant attended regularly Govt. Primary School
Haji Abad, D.I1.Khan but the head teacher did not allowed to mark attendance.
So, the appellant made kind request verbally and written to the DEO (Male)
and SDEO (Male) D.I. Khan. Lastly, on 22.01.2015 the respondent / authority
made mercy on the appellant and instead of reinstatement of the appellant of

after suspension of services the DEO (Male) D.1.Khan issued the impugned
order No.6368-71 dated 22.01.2015 and the intervening period from
09.11.2012 to 21.01.2015 was considered as EOL without pay w.e.f.
09.11.2012 to0 21.01.2015 and ordered to the appellant that after acquittal the
intervening period will be decided later on. Although, the appellant ‘ ' ’
submitted application for review / mercy appeal to the higher authority but |
was remained pended uptil the acquittal of the appellant. Moreover, the
Accountant General Team (Pay & Fixation Party) also raised objection in the
impugned order to the effect that instead of adjustment order reinstatement
order was required to be made, wherein adjustment order is made in the
aforementioned impugned order dated 22.01.2015 and made footnote on the
service book with clear version that after suspension the reinstatement order
had to be made which is evident from the service book clearly. Later on, as
stated above the appellant was malafidely and falsely implicated in thé

, criminal case was honourably acquitted by the learned Additional Sessions
Judge-II, D.1Khan vide judgment and order dated 21.02.2018 after facing
the agony of longest trial. After acquittal the appellant submitted an appeal
well within iime on 13.03.2018 but was not.accepted meaning thereby
rejection within stipulated period of 03 months hence, the appellant
submitted service appeal on 25.06.2018 within stipulated period as envisaged
by the service laws. As the appellant aggrieved from the impugned order
dated 22.01.2015 which was required to be reinstatement instead of
adjustment. Furthermore, the respondent did not prepare the balance sheet
the GP/CP fund from the date of appointment i.e. 11/13.02.2006 till date
which was regularly deducted from the appellant. Furthermore, the annual

incrementsof the years20138&2014 was not added in the monthly salary of the

appellant. Furthermore, my colleagues 'consisting of 52 employees were
appointed vide order No.2251-2300 dated 11/13.02.2006 issued by DEO
(Male) D.I Khan at that time. In previous seniority list including 2016-2017

Page 2 of 4
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the appellant was rightful of seniority list of serial No.1122/108 instead of
1122/303, missing the serial No.1122 at a place of Serial No.108 and was
wrongly placed 1122 at Serial No.303. Although, my colleague’s serial No.
including 1121 and 1123 are available at it own serial No. of 106-107 and
109. Moreover, the appellant also aggrieved from the notification /
promotion Order No.11483-550 dated 31.03.2018 vide which my other
Jjunior colleagues were promoted to the next grade of BPS-15 as PSHT
(Primary School Head Teacher) and the appellant was deprived and my
colleagues placed at serial No.1123, 1127, 1129, 1131 and 1132 was |
promoted. (Copy enclosed). It is also pertinent to mention here that the
appellant has been promoted vide notification / promotion order No.1931-
2056 dated 18.01.2020 to be PSHT (BPS-15) instead of on 31.03.2018
meaning thereby the appellant was fully eligible and fit at that time also on
the basis of rule of consistency and depravedness of the appellant have been
made on the ground of discrimination. (All the documents referred above are

already available on file). The appellant relies on the following points.

1. That the impugned order of adjustment is not available in any
service laws and policies in the attendance circumstances
because the appellant was suspended and after suspension the
reinstated has been made as per prevailing services laws.

2: That as per a fundamental rule shortly FR 54, when any
employee is honorably écquitted he is entitled to full pay if he
had not dismissed or removed. Any allowance of which he was
received prior to his dismissal order, removal or suspension
and the period absent from duty will be treated as period spent
on duty because as per custom of Pathan Tribal Society those
persons are falsely implicated in the criminal cases which were
honourable in the tribe and being employee as evident from the
instant case and due to that reason firstly the BBA of the
appellant confirmed by the learned Sessions Judge and later on

honorably acquitted with well-reasoned order.

It is, therefore, humbly requested that the impugned order may

kindly be modified instead of adjustment as reinstatement and all the

Page 3 of 4




remaining back benefits including salaries, annual increments CP/GP funds

and seniority may graciously be granted to the appellant.

Reliance placed on the following authorities of the apex courts.

QPL’DzQ}bQC 9§ 2.) 2-0/.)"5 - M R

| .. 2P%7I"*
p 23 5l &

Naik Ali Shah (Appellant)

2je 17

Through Counsel

1
léfh Iftikhar o Haq |

| Advocate High Court

Page 4 of 4
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U&'U/ - Date of judgment ... 29.05.2018 ;

1

N
N
>

29 S

//ﬂ /

Sher Murammad, Senior Clerk
Deputy/Commissioner Office, Charsadda

3.

_ 'otherQ”'as con1men¢quest10ns of hw and facts are involved in both the service |

‘_appeals : ' - ' P '

.—w/

.3.-fﬁ=-;-{bf«ff(’\ A”"“‘/f‘/"’/ " aont. g 27? /

BEI ORL TE IF KHYBER PAKHT UNKHWA SLRVI( l* T RIB UNAL,
PESHAWAR -

SERVICE APPEALNO. 1317/2015:

Date of institution ... 16.10.2015

+
il

VERSUS

Comimissioner Peshawar Division, Peshawar. | C
. Assistant to Commissioner, Peshawar Division, Peshawar.
Deputy Commissioner, Peshawar Division, District Charsadda.
‘ ' (Respondents)

l

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE__ORDER _DATED _ 18.09.2015, WHEREBY _THE
DEPARTMENTAL APPEAL OF THE APPELLANT HAS BEEN ‘
PARTIALLY ACCEPTED AND HE HAS BEEN REINSTATED o
INTO _SERVICE BUT _THE__ALLEGED PERIOD OF : :
ABSENCE/INTERVENING PERIOD HAS BEEN TREATED AS
WITHOUT PAY HENCE DENIED BACK BENEFITS TO THE
' APPELLANT. |

. Mr. Zarta) Anwar, Advocate. o .. For appellant.

Mr. Muhammad Jan, Deputy District Attorney + ..~ Forrespondents.

-

' Mr. MUHAMMAD AMIN KHAN KUNDI . MEMBER (JUDICIAL)

MR. SUBHAN SHER . .. :CHAIRMAN

- JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER; - ', Our this judgment
shall dispose of instant service appeal as well as service appeal No. 1318/2015 titled

Imran Khan Patwari. Versus Commissioner Peshawar Divisicn, Peshawar and two

yz

(Appellant):
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_ hence, the present service appeals. ‘

fuhammad Jan, Deputy

Appellants alongwith cbunsel ptesent. Mr.,

. District Attorney for the respondents also present. Ar‘gt‘lments heard and record

perused. _
: " »rt 5 L
- Brief facts of the cases as per servicé appeals ar/ej that the appellants were
i
serving in Revenue Department in the office of ! Deputy Commissioner

- Charsadda and durmg serV1ce they were involved in enmmal caseggvide I“IR )

No 324 dated 24.06. 2009 under sections 302- 324/ 148- 149 Polxce Station Pr’mg

A

DlStllCt Charsadda. Afte1 registration of the aforesatd cumlml case, the

,E
'1ppcllants remained absent from duties and the appelt'tnts were terminated ﬁom

e ;
service. Later on competent court v1de Judgment dated 20 04.2015 acquitted the

N appellants ﬁom the chat ges leveled 1gamst them After acqmtt'tl the appellan.s

ﬁled appltcatlon for 1e1nstatement alongwnth back beneﬁts to the competent

K. ﬁutl1011ty which was partially accepted, the appellants were reinstated however,

absence period was treated as extra ordinary leave without pay vide order

separate dated 17.08.2015. The appellants separately ﬁ'ljed departmental appeats

on 10.09.2015 which were rejected vide separate, orders dated 18.09.2015

4. Learned counsel for the appellant contended that the appellants were

serving in Revenue Departn.ent It was further contcnded that they were
involved in the aforesaid criminal case therefore, they could not perforin their
<y Az/vldh & -
dutles after registration of the case. As-such they were termmated fr om service.
It was further contended that later on the appellants surrendeled themselves on
01.04.2014 and after conductmg trial the competent pourt acquitted both the

appellants vide detailed Judgment dated 20.04, 2015 lt was further contended

tlnf the appellants submltted apphcatton tor remstatement into service

-alongthh back benefits but the competent authority v1de seprate order clatcd

17. 08 2015 parttally accepted thelr appllcatlons and runstated them ‘in service
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hom the date of their absence, however their ab*sence perlod was treated as

e\ua or dmary leave without pay. It was fu.rther conte nded that the appellantS\

filed departmental appeals regarding back benefits after'f reinstatement but the.'

i

same. were dismissed through _separate order dated‘j 18.09.2016 by the.

i
- 5

departmental authority therefore, they ﬁled the present éervice appeals. It was-
furthu contended that the competent court acqultted both the appellants n the
cummal case therefore, on their reinstatement they could not be denied back

benefits of service regardmg their absence period. It waqg further contended thati

¢ A

the appellants also surrendered themselves before tile court of law on

01.04:2014 and faced the trail in custody, and was ultimately honorably

- acquitted on 20.04.2015. It was-further contended that the impugned orders.

rega.rdhlg nonpayment of back benefits are illegal and liable to be set-aside and

prayed for acceptance of appeals.

¢

s, On the other hand {earned Deputy sttrlct Attomey for the reSpondents

opposed the contention of learned counsel for the appe]lants and contended lh'll

the appellants were serving in Revenue Department. IT was fulthel contended

3

that both the appellants remained absent from duty a\ifter registration of the

aforésaid criminal case, therefore, they were terminated from service. It was
_ - . ‘ '
further contended that the appellants' were acquitted from the charges Ieveled

against them by the competent court by extending them beneﬁls of doubt It was

further contended that the appellant«; were absent from duty after registration ot

“FIR: thelefore the competent authority has rightly remst ated them without baok

benehts on the principle of no work no pay and prayed fox dismissal of both the

)

appeals

6 Perusal of the record reveals that the appellants were serving in Revenus

3

Department and during service they were involved in the aforesaid criminal

case therefore, theéy did not perform their duties and remained absent from their

N
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" Mr. Fazal Shah Mohmanci,-Adxfocate
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BEFORE A BER PAKHTUNKHWA SERVICE TRIBUNAL,

SSHAWAR: |
PESHAWAR ) APP# ,,3//3 o,
SERVICE APPEAL NO. 138/2013 .,Wémwe@/ 2ef /
‘Date of institution ... 17.01.2013
Date of judgment ... 20.09.2016

~ Hayat Gul S/o Haleem Gul, Senior English Teaqher (SET)
- Government Middle School Kot Charsadda.

(Appellant)
VERSUS
See1 etary Elementary & Secondary Education KPK Peshawar.
Director Elementary & Secondary Education KPK Peshawar.
Executlve District Officer (E&SE) Charsadda.
. Gover nment of Khyber Pakhtunkhwa through Chlef Secretary Peshawar
' A . (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL ACT 1974

AGAINST THE ORDER DATED 11.09.2012 OF RESPONDENT NO. 1

WHEREBY THE PERIOD - OF SUSPENSION IN RESPECT OF THE

APPELLANT HAS BEEN TREATED ‘AS EXTRA ORDINARY LEAVE
. WITHOUT PAY AND AGAINST WHICH THE DEPARTMENTAL APPEAL OF

THE APPELLANT HAS NOT BEEN RESPONDED SO FAR DESPITE THE
LAPSE OF STATUTORY PERIOD. '

For appellant.

‘Mr. Usman Ghani, Senior Government Pleader ... For respondents.
MR.ABDUL LATIF . . MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH " - .. MEMBER (JUDICIAL)
JUDGMENT -
ABDUL LATIF MEMBER - Facts giving rise to instant appeal are that the-

appellant joined the Educatioh Department as PTC Teacher on 05.02.1974. That on

| 14.04.2003., the appellant was involved in a false murder case of the PS Charsadda vide

- FIR No. 412, and was suspended ‘vide order dated 01.09.2003. That the appellant was .

acquitted from the charges by the Court of Learned ADJ-II Charsadda vide order and
Judgment -dated 16 01 2010 That after acquittal from the charges the appellant was

1emstated in service vide Notlﬁcatlon dated 22 07.2010 and vide the same notification it




was also held tﬁat thé ‘period Zfrom 14.04.2003 to 23.10.2009 will be decided later on

~ subject to the approval of the Finance Department. That the appellant was posted at GMS |
- Kot Charsadda vide Notification dated 27.07.2010. That finally the period of absence from )

_ 14.04.2003 to 23.10.2009 was treated as extra-ordinary leave without pay vide order dated

~11.09.2012. That the appellant preferred departmental appeal before respondent No. 2 on

10.10.2012 which was not responded so far despite the lapse of statutory period and hence -

*_the instant service appeal with a prayer that on acceptance of this appeal the impugned -

order dated 11.09.2012 of respondent No. 1 may kindly be set-aside and the appellant may

kin_&ly be paid the salaries of the period from 14.04.2003 to 23.10.2009 with co’nsequehtiétl :

,beneﬁis. :

2. ‘The learned counsel for the appellant argued that the impugned order was illegal

" and void ab-initio, the appellant had not been treated. in accordance with law and

respondents violated all norms of justice. He further argued that ex—parté action was taken - '

égainst the appellant, no inquiry v;/as conducted and opportunity of personal hearing was

not afforded to the appellant .before passing of the impugned order. He further contended
Athat the appellant had been acquitted of the charges on the basis of which he was susp.ended .
.. by the competent court of law and as per ilaw ‘and dictum of the superior court in such
' cirgumsﬁnces} he was enti-tled' to the arrears pf pay for the period he remained abser}t from'

# “duty and in this regard he made a reference to FR-54 which on reinstatement allowed full

pay for the period of absence. He prayed thal|t the iinpugned order dated 11.09.2012 may be =

y set-aside and the appellant may be allowed ar;ears of pay for the period he remained

-absence from duty.

~

3. - The learned Senior Government Pleader while arguing the case stated that the

appeal was not maintainable due to non-joinder of necessary party i.e Finance Department.

He fu;’therargued that being involved in a criminal case the appellanf remained fugitii/e :
from law and did not perform any duty durihg the long period of absence from 14.4.2003 to
.23.'10.2009 adding further that the said peri-od' of ab:sence was already treated as leave

without pay on the advice of Finance Department as a hardship case. He also relied on this

Service Tribunal judgment dated 20.05.2015 in Service Appeal No. 23/2013 titled




-,

“Muhammad Alam-vs-District Education Officer Charsadda and others and prayed that

_being identical in nature the instant appeal may also be decided and dismissed on the

analogy of the said case.

4. B Argumenis of learned counsels for the parties heard and record perused.

5. From perusal of the reco'rd7it transpired that the appellant was involved in a murder -

" case vide FIR No. 412 dated 14.04.2003. He was initially suspended by the relevant
o authbfity on 01.09.2003 where-after he absconded and did not surrender to the law

'enfor'c.ement agency. On his acquittal on 16.01.2010 he was reinstated by the department

on 22.07.2010. The respondent-department in consultation with Finance Departmeﬂt
treated the period of absconsion of the appellant from 14.04.2003 to 23.10.2009 as extra-

ofdinary leave without pay as a hardship case on the strength of Rule 12 (4) of the Khyber

Pakhtunkhwa Revised Leave Rules 1981. It is evident from the record that the appellémt

instead of surrendering to law went in hiding and did not perform any duty during the =

abscdnsion‘ period from 14.4.2003 to 23.10.2009 and on reinstatement. the unauthorized

absence from duty was tleated as extra-ordmary leave (without pay) as a hardslup case. We

. in the circumstances, do not ﬁnd any merits for treatmg the period of unauthonzed absence

of the appellant as duty fo_r_ the purpose of drawal of arrears of pay as such payment of

. salaries could not be justified in such circulmstances and in this regard the arguments of

 learned Senior Government Pleader carries weight which is based on the principle of ‘No

work No pay’ as held by the superior courts in various judgments. Being devoid of merits,

the appeal is dismissed accordingly. Parties are, however, left to bear their own costs. Flle '

be consigned to the 1ec01d room
ANNOUNCED : :
20.09.2016 :

(ABDUL LATIF)
Member.

(PIR BAKHSH SHAH)
Member
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&b/ ' Servwe Appeal No. 25/201 5
§* V A Muhammad Alam Versus the Disirsca LdquilOﬂ Officer, .
‘\g ‘t\ Charsadda etc. :
Qw JUDGMEN
™~ .
. ABDUL LATIT, MEMBER:- Appellant with

Sr.
T

No.

| Date of

i order/

Crder or other procecdings with signatuse of Judpe/ Magistrate

]

20.05.2015

counsel (Mr. Gohar Ali, Advocaie) and Mr. Muhamimad Fan,
Government Pleader with  Javed Ahmad, Supdt. for -the

respondents-department present.

2. The appellant Muhammad Alalﬁ filed the in;tm'n appeal
under Section 4 of the Khyber Pakhtgnk.hwa Serv.i?cc' I'ribunal
Act, 1974 against the orde'r dated 07:1.2012, whereby he hag
beern rlcinslalcd in scrvice w.e.fv 22.1(}.'2009 instead of
20.10.2003 with all back benefits.

3, Brief facts of the case are th’atlthe appellant W’dS‘thB
employe;e of Education Delpartmen.t f:District Charsadda,‘ who
was charged in al'criminal case U};S 302/324/148/149-PPC,

vide 1*11{ No. 471, dated 20.10. 2003 PS Sardheri, District

' Chmsadda He was put unde1 suspension, however, he wet to

hide and lateron arrested and then acquitted from the charges

Addl. Sessions Judge-f, Charsadda. After fnis ac:ciuittal, th

A @ e rels 400U VAL UL 14U L, agATRSL |

on the basis of compromise vide order dated 7.9.2010 of the




L

Appellant approached the respondents-department  for  his
reinstatement i service and he was Accordingly reinstate
w.ef. 22.10.2009, however, the intervening period w.e.l.
20.10.2003 to 21.10.2009 was treated as leave without pay,
vide order .dated 07.1.2012 of raspc*ndut ‘No.1. Ieclir;g
aggrieved, the appc'llant - filed departmcnld appeal on
30.8.2012 before respondent No. 2, which was not decided
within the stipulated time, hence the present appeal before this

Tribunal . |

4 The learned counsel for the appellant siated that the

under the rules monthly salary and ancual increments of the
appellant could not be stopped during suspension period. e
respondents-department- should have issued charge sheet and
show causc notice cfe. to him. The learned counsel for the
appellant stressed that the appeal wag wn'hm time, however, if
there was any delay in ﬁlmg the appem, the appellant had
alrca.cly filed . appllcatxon for con»’ionahor of delay,
accompanied with the appeal. He requested that the appeal may

be accepted. He relied on 2007-SCMR-855, 2014-SCMR-1843

d »
;

and 2015-SCMR-77.

5 The learned Govemment Pleddm rcsmed the arguments

the arguments of the leamed counse! for the appellam and

stated that the impugned-order was issued on 07.1.2012, against

—

impugned order was against law and rules on the subjcct. That-

further  staded  suspension was ol an ottt 1f so then |-

-



T

|powers to condone the delay made bef{ore the departmental

| has no powcr% to condone the delay oefom the depcutmemal'

which  the appellar}t " preferred depaxtz;ne:r‘xtal appeal on

30.8.2012, thh a considerable delay and this Tribunal had no

appellate authority. He tuﬂhm smlcd( lkat admittedly the
appellant remaincd absconder for a long: period and did not
perform duty, hence he was not entitled. for any back benelits.

He stressed that under Rule 54 of Fundamental Rules, the

| competent authority has got the discretionary power to either |7

allow or dis-allow any such benefits ard in circumstances of

the case, intervening period of the appellant had rightly been
be dismissed.

6. We have heard ar;rumcms of the'learned counsel fm' The

parch and perused the available record wﬁh their awstam,u

7. The Tribunal is of the view, that' deparimental appeal of |
B 1 .
the appellant dated 30.8.2012 against tic impupned order dated

07.01.2012 was admittedly  tirne-bagred  before  the
\ - - ’ .
departmental appellate authority. Under the law this Tribunal

g —————— U UNISURPE VR T R

appellate authorny ﬂ he mpclldm dftf‘t invelvement in criminal

case should have surrendered himself but he remained fugitive

from law for a long period of moje than live years. The

appeliant did not perform any duty during the pmma frorr.
/___4__,,.,_‘

e —

20.10.2003 to 21.10.2009 { 6 years), i :exefore, he is not entitled

to receive salary etc. for that period. o ’ /5' :
/

i '

treated as leave without pay. He rcquesﬁied that the appeal may | .

Ceaze

e



—

T e———— e

- .
i .

In view 6f the above, thie appeal being devoid of me

s

and not maintainable is hereby

dismissed. Partics are lety
) i, - '
bear their own cogts, File be consigned o the reeord.

D )
. : !
ANNOUNCED . /A / 7

NN AAy e
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Date ofi msututlon 17. 01 2013 }
Date of judgment 20 09 2016

m*yat Gul S/o E chleem Gul, Semm Lnnhsh Teachu ( SE 1’)
Covexrmmat dedlt, School Kot Caalsaddq

(Appellanty:

r

VERSUS .
} .
Secretary Elcmentaly &. becondu y- hduoatujn KPK P evhawu
])uortor Elemﬁnlaly & Secondar 'y Educatiog KPK: Ijeqhawax
Execttive I istrict Officey (B&SE) Char car!ch

Gow,x ment oL Khybex Pal \htunkhwa tlnough Chief Q‘euetfny Pcsh 1wa:
(Res‘ponciei ts)

2AL QNDLR SI"(, T}ON IN 4 OI- IHL KPK SERVICE TRIBL'N 4&[ AC! 1‘)/4‘

HE ORDER - DATED [¢ 11092012 OF RE“}POI{FDPI\IIHNQ B
TIIE PERIOD  oF SUSPI“NSION IN “RES PH CT_OF_1hy
—HAS _BEEN TRpiazTh AS” BXTRA” ORDLjAR:

lon p,\y AND AG AG/\INQT WHIC‘H THT DEPA TMFNT&I /\I’]’F‘Afl AL OF
ey b ARTMEN]

S LY

= APPELLANT HA NI _HAS NOT BER: BEEN RE SPONDI SESPONDED SO Fdl_ LDE "I)—Hf IHI“‘
I £ xP.>L Oi* s LA FU'I \UTORY PFRIOD

. H—M____

Mt Fazaj ¢ Sheh I“/Iolunand Advocqtc’
M. Uonmn Ghanz Semol Govunment Plcadm

For appellaig

orrespondents. | .
* ;».

~ . .

MR AR SULLATIE S R MbMBi R (MLCUHVF
MR MR BAKII SH.SHAH ‘ : ME} \/1BlﬂR(iUD1uAI\

-~

11 D(Il\/ILN L

A BL JL__LATH 'Ml:MBFR Facts glvm 7 rise to msiam

uppeal are tlml llm

apelh nt Jom\,a the Educai'on Depmlmcm as PTC "I(*achm on 06 07 !0/4 ’Hmt on’

4, 04 2003, tne appulant was mvolvccl in a Icuse murclm case of thc PJ Clml sarldd vide

FIR I\Io 412, and wag suspended’ vide oxder dated 0? 09. 2003 "[hal m(, app(,i zmt was

ac qumod fu ‘om the ohalges by the: Coml of Leamed ADLII Chzusaddx v:de oxdez and

;udgment cialod 16 01 20]0 That ailer acqmttal ﬁom the c]mrges lh\.

--—"‘

appcl!ant wa:.

u,mstated m scwxce wde Nouﬁcatzon dated 22 07 )Ol() and wde 111@ sm 1(‘ notl[mtlon 11

EI——




T wi

Nn% a'so l\(*’.f. 1int thc pwod [‘mm 14.04

2003, 10‘23 10.2009. will be. decxd( 4 later. on

: suo]cc.t m 1ho appmval of thc Fmdnce Depqumvnt Thm

mc appdldnl wa., prtC‘d at GMS

. 1..0L Cnazsaddﬂ vzde NOtlﬁC?lIOH dated 27 0/ LOIO Thai fm

'3

all‘ the peuod*o 1bs<,nc<, f;om
40

tl 2003 10 23 lO 2009 was tleated as exn a—ordmcuy Ieave wl,thout pay vzc!e order datcd

1. O 0i2 F hel the appellani pzeicued clepaumenlal ppt,al

fow respondent No Z on
10.10.201 2'Vw'

. '[ [
nich was nol mspouded s0 leu dcsplte the Iapsn, 01 statu(ory pcnod

fghe‘ -'mstaat setvwc appcal \‘Vlih a pmyel that -on acceplance of ﬂus ﬁppcrll the unpug,ncd

o hdel d«u d 11 OC‘ 2017 of 1espondent No 1 may kmdly be set-; 1d.e and tho appcllant may

aues ot the pt*uod ﬁom 14 04 2003 to ?3 10 7009 w:th consulucnmi

,' & 1div bc pa&d Lh(‘ al

-u?ll()'lt. 3.

H.:-‘ 1

2.7 Tue lcar ned counsei for 1hc appciiam ar gucd that lhe xmpugned mdel was il

i wnl
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it thc- .»,p};”‘hrlllt had bcul acqmued o( thc chmgreb on the basxs of wlnch he was suspcnrl ad

by the c:)mpctent cou]t of law and as per 1<1w and dxclum of] ‘he supeuoz court m sue h

f:'“:cm stauce “he was entul d to thc‘

arrears of pay fox ih(, peuod he wmamerl absult Lom o
~ ;uuy c.ud 1 1 dus regard he: nncie a 1elexeno e-to F R-54 which- on,uem‘;mt‘emem allowed ffuII ;

. ' ’
' pay for'the pcuod of absence

IIe pra /cd that. the xmpugned OICIGI datc.cl 11 09. 201? mav bL’ "

—

’ sat- rmce 1d the '1ppc[l'mt may be ailowcd dueals of pay for the pm"ocl hc rem
1 v i
" absence ,‘xom duty L o

Lo
amgﬁ:d; o

!

ader whxle ar [rum;r the ca

se stated that-the'
é‘};f;p( aI W«IS not mamtamable due to l]Oll-_]Oll]deI of nLCCbSﬂl‘)’ p'utv . e I'mc«uce Depar um,nl ‘

ar med lhal br*mg mvolved ina cummal ca

3. Thv le

v

arned Semo] Govcmmcnt Ple

T He Itulh'*r

' ‘_.‘...(mm Iaw and dld not pelfoun any duty duung thc Iong penod 01 absenoc hom 14 4 ?003 to )
23 10 )OO) addmg fux lhel that the szud peuod of abscnce waqt Iieady treat«,d as Icave S

lho ug p‘ly on 1h\, advn.t. oi I‘uwm.e Dep.n tment asa haxdsl

up casc He a!so u,hr*d on tlus o

’\mvme i'-b mal ]nd mem dalcd ?0 OS 2015 m Scmce Appeal No 25/)013 tiriec[_ i

cmd hmce I
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\/juh m'nad Alam»% Dlsu;ct Lducatlon Omcer Chmsacrda zmcl o*hm.

and pmyul lhcn‘

b(,mg ‘dc‘nut‘al m nalme the mstant appcal may a]so be dec1decL 'md olsmlssed op the.

:

nalogy of tho sazd case.

A

T

Ax gUlTlul'lto of Ieumecl counscls tor thc p'utles heald and 1e001d p

e;'U.Sed

-

5. l"om ucmsal of thc. re cmd 1t t1anspued that the appell‘mt was mvoived ina mmdu

vaae vdu F iR No 412 dat(=d 14 04 2003 He was 1mt1alIy suspend(,d by the relevam; R
. S I
i houtv on 01 09 7003 w}me~aﬁel he absconded and dxd noi s1.u"1¢i1d'er~to thc;::' ia'"w f. e

F
e; 1[ orceu,cnt 4geucy

On his acqmttal on. 16 01 2010 he wa., 1e1n tat(,d by #he deparlment o

\;1 2.7 0/20]0 Lhe ru:.pondent—c.epmlment m consultatlon thh [‘ mdnue Dt*pculmf-nt

';cated the muod ot abbcona.zon of" +he appellfm' 1om 14 04 2003 to 23 10 2009 as extr. - N

u.dmaxy 1ecwe= Wlthl.lt pay as.a: h’udslup case on the stlcnglh of Rule 12 (4) 01 1he Khvbcx

Akh lu n!\

hwa Rowsed Le'we Ruic% 1981 It is cwdcnl hom the 1ecoxd that thc, appulfﬂnt,

=1lbl(':cl(1 of \sum,ndumg, 0 law went in hldmg and’ d1d not pelioun

any duty rlulmp‘ Hm

am oumon pmod hom 144 ?00? to. 23 10 7009 and on u,mstaten'xenl the unauihori/cd o

a;scn ,Lom lty was tu.ated as e‘{'ua ozdmaly 1eave (thhout pdy) a a hardsh-ipc m We' -

i 11 b \mman\,{.s do not find 2 any meuts for nealmg ihe peuo(l of mmuﬂnowud absmue

of .Lr' appmh.m as cluly for the puxpose ol‘ dxawal ol‘ mems of” pay as. -.>llCh paymc nf 0‘1‘"

>.~ianes (‘Ohld nof Le _]LlSU.ﬁ(’d in suc h ourumst'mccq and . this 1cg’1rd ﬂw mg,umunt«' of

I(.mned 61‘1101 Govemmmt Pleader carries we1ght -which is based on the puuclplc of.*"No

work No pcly as held by the supcnon courts in vauous mdﬂments chg

choxd of mex 1lb

l[lc gppcal is msmlsscd accotdmgly P’n tleb ale, howevm left to bwﬂl thc,u own costs. 1"'116 -

e consigned to the record room

EMMOUNCED . . .- . © . - o |
20.09.2016 ~ |
. Co L (ABDUL LAlIF)

Mcmbm
(PIR BAKIISI I SHAI I)
' Mf,mbm : , -
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IN THE SUPREME COURT OF PAKISTAN RS T
(APPELLATE JURISDICTION) . 'é\/w klﬁ\)\p

, } ; PRESENT: ‘
. — MR. JUSTICE SH. AZMA’I‘ SAEED
R ' : MR. JUSTICE FAISAL ARAB

CIVIL PETITION NO. 935 OF 2015 -

(On” appeal against the -judgment dated.24.03.2015
‘passed by the Federal Service Tribunal, [s!amabad in
Appeal No, 745(PICS-2013)

Federation of Pakistan Lhrough Secretary Ministry of Defence and
another 3

: .. Petitioners
VERSUS '

; ’ ‘Bashir Ahmed SBA in MES, Mmlstry of Defence, GE(Army) Nowshera
‘ A .. Respondent

For the Petitioners: Syed Nayyab Hassan Gardezi, Assistant
Co Attorney General

Qari Abdul Rasheed, AOR (Absent)

For the Respondent:  Mr. Muhammad Shoaib Shahéen, ASC
. . Mr. Ahmed Nawaz Ch, AOR

/
Date of Hearing: 18.04.2017
JUDGMENT
FAISAL ARAB, J.- The respondent was appointed as SBA .

in MES, Ministry of Defence in ;the year' 1990. On 20.06.2>01O he Was
-' nominated as an accfzsed in a murder case registered vide FIR No.. -
335/2010 under Sectlons 302/34 PPC at Police: Station Azakhel,
District Nowshera He rcmamed absent without any authorization
from the day the FIR was registered against him. Between 27.06.2010
to 01.09.2010, he was is'suéd five Ietters calling upon him to resume

duty but he failed to do so. On account of h1s absence, dlsc1p11nary

proceedmgs were 1n1t1ated -against him on 26 10.2010. Hé was then'

served, with show cause notice of'l 25.04.2011, to which he failed to

. i N B ,
. - respond. Ultimately, major pena’lty of compulsory retirement was .
recommended on 15 09.2011. The respondent was then given an

opportunity of personal hearmg but he failed to appear, hence the

I I I ..




Ciwil Petition No. 9352015

)

' Authorized Officer i'rnpo'sedl major penélty vide order dated 31.01.2012

.on account of hig contin\;lous ébsenée frofrydutsr. The respondent
“belatedly filed ~departmental appeal on’.03.07.2012 which was
considered to be barred by tirrlxe. The respoqdent then filed appeal
before tkjle-Servicé 'Tl‘ribunal'on the ground that he was not given the
6ppo,rtu'f11t$/ of hearing. ’i‘he Tribunal while disposing of the appeél vide.
ord’ef dgaied_ ()”2.07.201‘3 directed - the petitioner to hear the
,'res.ponder;t’s departmentai‘ appeal afresh an’d>decide within 30 -days.
. After hearing the r:e§pondent,, the depaftm,ental appeal was rejected on
'11.10.2013, whereafter hé again preferred appeal before the Serviéé
l'l‘ribur_lai. on 08.11.2013. Before the Tr‘iﬁunal, it was admitted by
reépbndent’s Advo;:'ate that after the registration, the respondent went
-underground aé he could not live a normal life on account of his
involvement in z; criminal case and thus remained absent frd_rﬁ duty.
With regérd to the disciplinary proceedings, the Service Tribunal held
that on account of 'murder charges and the' enrhity_ with the
" complainant party, his absence was jpstified. The Service Tribunal

thus converted the major penalty of compulsory retirement into minor -

.

penalty of withholding of three increments and,reinstated him back in
service, Against such decision, preseﬁt petition for leave to appeal has

been preferred. Notice was issued to the respondent.

2. Learned counsel for the petitioners contended that it is an

admitted position that. the respondeﬁt. absented himself from
L ' |

20.06.2010 onwards without seeking %eave of absence from the
. . T

department. The letters calling upon him to resume duty as well as

show cause notice delivered at his known address were also not

- responded to, hence, the department was left with no other option but
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~Authorized Officer lfnposed_ major penalty vide order dated 31.01.2012

.on .account of his continuous absenc.e‘from duty. The respondent
'Abelatedly filed ldepart'mental app-eal onl’-_-0_3.07.2012 which was
‘considered to be barred by time. The respondent then filed appeal / | . !
before the Service Tribunal on the ground that he was not. given the
oppqrtunity of hearing. The Tribunal while disposing of the appeal vide.
ord'el clalecl 02.07.2013 directed the petitioner to hear the
"_res‘po.ndent’s depa’rtmentél‘ aio‘peal afresh and decide within 30 ‘days.
After hearing the neepondent,.the departmental appeal was rejected on
'11,10.2013, whereafter he again preferred appeal before the Servlee
'l‘ri.bunal,, on 08.11.2013. Before the Tflt;unal, it was admitted by
respbndent’s Advocate that after the registration, the respondent went
underground ae he could not llve a normal life on account of his
involvement in a criminal case and thue remained absent frdrn duty.
With regard to the disciplinary proceedings, the Service Tribunal held

that on account of murder charges and the enmity with the

" complainant party, his absence was justiﬁed. The Service Tribunal . .
thus converted the major penalty of compulsory retlrement into minor - .
penalty of thhholdmg of three increments and reinstated him back in .
Serwce Against such dec1310n present petmon for leave to appeal has
been preferred. Notnce was 1ssued to the respondent.

- N : '

2. Learned counsel for the petitibners contended that it is an
admitted position that. the respondent absented himself from
20.06. 2010 onwards w1thout seekmg lleave of absence from the
department. The letters calling upon him to resume duty as well as

show cause notice dehvered at his known address were also not

: responded to, hence the department was S left with no other option but

-
1
1
1
’
)
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~

to mltxate dlSClpllnary proceedmgs Leamed counsel further submxtted

]

‘that the Authorlzed Off'cer m fact showed leniency by not dismissing
‘the respondent from service and only ’ir'nposed a penalty of compulsory
'retn’ement which would still entitle hlm to- recelve pensmnary benefits
for the term that he served from 1990 until he was compulsorily

‘retired on 31.01.2012.

3. Learned counsel for the respondent, on the other hand,

contended that the respondent was involved in a murder case on

20.06.2010 and was finally acquitted on 20.09.2012, hence, his

absence was not w111fu1 therefore, 1mposmon of major penalty was too

harsh He submxtted that at best-a minor penalty could have been

imposed and the Service Tribunal after taking into consideration all
thlS rightly converted major penalty into minor penalty. In support of

his contention he rched upon the case of Central Board of Revenue Vs.

Shafig Muhamma (2008 SCMR 1666) He also submitted that even
otherwnsc no case of publlc lmportance as envisaged under Artlcle
212(3) of the Constitution is made out and this petition may be

dlsmlssecl on this score alone.

4. It has come on the record that during the period of

absence, no attempt was made on behalf of the respondent to apply for

leave. The respondent’s counsel himself stated before the Tribunal that

the reason for his absence was that he went underground being

involved in a murder case and it was only on the basis of a

compromise with the - victim’s relatives that he was acquitted in

September, 2012. Though the criminal case came to an end in

September, 2012 and hé was acquitted on account of compromise

—
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to initiate dxscnphnary proceedmgs Learned counsel further submitted

-that the Authorlzed Off“cer in fact showed leniency by not dismissing

the respondent from serv1ce and only’ xmposed a penalty of compulsory

’ retlrement Wthh would stlll entitle him to recelve pensionary benefits

for the term that he served from 1990 until he was compulsoniy

g retired on 31.01.2_012.

3. Learned counsel for the respondent, on the other hand,

contended that the respondent was involved in a murder case on’

20.06.2010" and .was' finally acquitted on 20.09.2012, hence, his

absence was not willful, therefore, 1mposmon of major penalty was too
harsh He submltted that at best-a minor penalty could have been.
imposed and the Service Tribunal after taking into consideration all
thls rightly convertcd major penalty into minor penalty. In support of

his contention he rehed upon the case of Central Board of Revenue Vs,

* Shafiq Muhamma d (2008 SCMR 1666). He also submitted that even

———

'othemlse no case of pubhc xmportance as envisaged under Artlc!e

._212( 3) of the Constitution is made out and this petition may be

dismissed on this score alone.

4. It has come on the record that during the period of

absence, no attempt was made on behalf of the respondent to apply for

leave. The respondent’s counsel himself stated before the Tribunal that

the reason for his absence was that he went underground being

involved in a murder case and it was only on the basis of a

compromise with the victim’s relatives that he was acquitted in

September, 2012 ’I‘hough the cnmmal case came to an end in

September, 2012 and hé was acquxtted on account of compromise
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~ reached with the complamant party, nevertheless before reachtng the : ' i
A S _ cornprornlse he was not in custody but remalned an absconder and

only surrendered before the law after” the compromlse was reached

with the vxct1rns famlly members. To seek condohation of absence

——

! . . ' ) - durmg hxs absconsmn would amount to putting premlum on such act.

’ v A | - If thlS is made a ground for condonatlon of absence, then in every ¢ase
where the civil servant is involved in a criminal tase and absconds$, his
absence from duty wéul_d have to be condoned. The act of absconsion :

or being a fugitive from law cannot be regarded as a reasonable ground .

‘. N - - ) . - 5 . y 4
to explain absence. Even where a person is mnocent, absconsion /m?’ .
: o~

amounts to showmg mistrust in the Jud1c1a] system. Learned counsel

for the respondent was asked to show as to whether in any case, this.
/
Court has condoned the absconsnon and the departmental action was

" set aside, he was una—ble to satisfy this' Court on this point. Inthe

‘circumstances, the case relied upon by the respondent’s counsel is of

-~

~.mo help to the case of the.respondent as it has no relevance in the.
facts and circumstances of this case.
1
S. For what has been discussed above we convert this
~ petition into appeal ‘allow it, set aside the impugned Judgment and

restore the departmentai action of unposmon of major penalty of ~

: , - compulsory retirement.

 JUDGE

] : . - JUDGE

Islamabad, the

- 18t of Aprit, 2017

AEEroved For Reporting
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~ Nogth-West Fron;ticr Province Service Tribunals Act (L of 1974)---

Present: Abdul Hameed Dogar andlMian Shakirullah Jan, JJ
SUPERINTENDENT OF POLICE, D.I. KH;‘\N and otllers--l~l’gtitionérs
Versus ‘
IHSAN UIJLAI-I-f-~Resp0ndent

Civil Petition No.384-P of 2005, decided on 14th November, 2006.

(On appeal from the judgment, dated 10-5-2005 of the N.-W.I'P. Service, Tribunal Peshawar in Appeat
No.180 of 2004). _ -' .

-=-=-3. 4---Dismissal from service on account of his arrest in a criming] case--~Acquitial from criming
charges---Time-barred appeal---Civil servant was dismissed from service. afier he was arrest xd i
crirainal case---Civil servant during his arrest, filed departmental representation but did not avail, renredy
of appeal before Service  Tribunal---Civil servant, afler he was acquitted from criminal charge, il
appeal before Service Tribunal, which was accepted and he was reinstated in service---Validity---A poeat
before Service Tribunal was filed belatedly from date of his dismissal and aiter {ive months from the dare

of his acquittal from Criminal charges---Civil servant had lost his right and could not agitale. For
’ reinstatement---Acquittal of civil servant from criminal charges would have absolutely no bearing on

merits of case as disciplinary proceedings were to be initiated according to gervice rules independently---
Judgment passed by Service T, ribunal, reinstating civil servant in service, after acquittal From the criminal
charge was not sustainable in law---Supreme Court set aside the judgment passed by Service Tribunal
and order of dismissal of civil servant {from service was maintained---Appeal was allowed.

Executive Engineer and others v, Zahid Sharif 2005 SCMR 824 and Sami Ullah v, Inspector-Generai of
Police and others 2006 SCMR 554 ref. ' ~

Khushdil Khan, Additional Advocate-General N.-W.LP. and Altai, S.-I. (Legal) for Petitionurs.

Abdul Aziz Kundi, Advocate Supreme Court for Respondent.

\

| : i

ORDER - ‘ ‘
\

|

ABDUL HAMEED DOGAR, J.--- This petition is directed against judgment, dated 10-5-2005 passed
by learned N.-W.EP. Service Tribunal, camp at D.I. Khan whereby Appeal No.180 of 2001 filed by
respondent was allo‘wed and he was reinstated into service without back-benefits,

¢

2. Brief facts leading to the filing of instant petition are that tespondent was dismissed from SCIVICE o

. |

ATM2005 1100 A




. : ; hl1p://www.pakislanlawi‘.ile,cpm/lmv()nline/law/mnlcnl'.l ILasp?Cased
, :

e allegation that on 12-7-2001 he was found in possession of 225 grams bf Charas. Case was regisicrid

against him'in which he was arrested and sent up to face the trial. Accorc}ing (o learncd counsel fer the
respondent he made representation to the competent authority but did avail the remedy of filing appoal
before the learned Tribunal challenging his dismissal. According to hith after his acquittal from 1he
criminal case which took place on 9-10-2003 he filed instant appeal before Tribunal on 18-3.2004
mainly on the ground that he was acquitted from criminal charges as such be reinstated in service. e
appeal before the Tribunal was filed belatedly from date of his dismissal and after five months lrom (he
date of his acquittal from the criminal charges. This being so, respondent has lost his right and cannot
agitate for reinstatement. By now it is the settled principle of law that acquittal of civil servant from
criminal charges would have absolutely no bearing on the merits of the case as the disciplinary
proceedings are to be initiated according. to service rules independently. :Reliance can be made 1o the
cases of Executive Engineer and others v. Zahid. Sharif 2005 SCMR 824.wherein it has been held that
acquittal of civil servant from Court would not impose any bar for initiation of disciplinary proceedings
as his"acquittal would have no bearing on disciplinary proceedings at all. In case of Sanii Ullal v,
Inspector-General of Police and others 2006 SCMR 554 it has been held that acquittal of petitioner from
criminal case would have absolutely no bearing on the merits of the case and in the case ol N.E.D.
Unive'rsity of Engineering and Technology v. Syed Ashfaq Hussain Shah 2006"SCMR 453.it has been
held that departmental representation of civil servant was barred by limitation and on lhg—: basis of such
representation Service Tribunal could not reinstate him in service.
3. In view of what has been discussed hereinabove and the case-law referred {(supra) the impuged
Jjudgment reinstating the respendent in service after acquittal from the criminal charge is nol sustainabli

~In law hence the same is set aside. The petition is converted into appeal and allowed. The orddr o

dismissal from service of respondent is maintained.

M.H./S-81/SC Appea!l allowed.
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. appeal filed by the respondent was tim

. "Aaj" directing him to -report for duty failin

. -not be taken agaifist him till "his. whereabouts are kpown.

' . fact that the respondent rem

- ..h#T-ﬁm - othepwise, -the . prosecutio
b

—
340 SUPREME COURT MONTHLY REVIEW [Vol. XXXV1 ; 2003] . State v. Rab Diso Shaikh
e . . , : Lh ' (Hamid' Ali Mirza, J) 341
4-5-2000 which was rejected oa 24-10-2000. He then filed Appeal No.2806 1 SC:V?“&“'?CY}"-“-'}! of criminal liability whereas tise other is
of 2000 before the N.-W.E.P. Service Tribunal, Peshawar which has been L dis 'cf dIFCIPllne, as such, acquinal on cr'um'me other is concemned with e
accepted vide judgment jmpugned herein, as stated ‘in para. 1 above. ; Su:;;nm;% proceedings, Reference may be n;lmzharge iad mo bearing on
. ' . SR . b nde ice e to -Ami

+5. -learned Additional Advocate-General. for the petitioner coniended i _‘ oc of P °|1.¢= and others (1989 SCMR 333). .. i Abdunal.'l v
that the Tribundl erred in law in accepting the time-barred appeal of the I 9.  For the foregoing reasons, thi R ‘
respondent. He added that regis;ration'?f criminal case against the respondent i allowed. The impugned jlldgment’ f':hp"“‘w‘? is converted into appeal and
and his acquittal therefrom by giving him benefit of doubt and departmental 1 office order dated 20-6-1998 is rest y d ¢ Service Tribunal is-set aside and
proceedings were taken independently from- cach other and despite notices ; M B A /G Y ored. - 2
and publication in the press, the respondent failed to resume duty, thus, the ! -B.A./G-162/8 - o .
Authority was justified 1 removing him from service. He added that the - * Appeal allowed.

! - -barred and incompetent ‘as he failed
to exhaust departmental remedy before filing the appeal.
' 6.- Learned Advocéte-on—Rgcord ap?eaﬁgg for the respondent
supported the impugned judgment.* - " ’ : )
7.* We have'heard the learned counsé! for the parties and have perused

the record of the case with 'theic” assistance. After the. registration of the

murder case against the respondent, he absconded and remained fugitive

from law and the Court till his arrest. He absented from duty from 6-5-1997
7 addressed at his

and vide letters dated 8-7-1997, 16-9-1997 and 28-10-199
home address he was directed 0 immediately resume duty but he failed 10
comply with the direction. Thereafter, notices were published -in the dail
A g which disciplinary action
" would be takén against him. In response to-the notice published in the press
on 6-1-1998, the respondent's wife informed respondent No.2 through an
 application dated 8-1-1998 that due to murder charge, her husband has gone
into hiding and his whereabouts are Dot kKpown and disciplinary action shouwld
' “The respondent
after his arrest was tried and acquitted by giviog himi the benefit of doubt by
the "Additional, Sessions Judge-V, Peshawar on’ 22-4-2000, whereafter he
applied to respondent No.1 for reinstatement in service on 4-5-2000
admitting his absence from duty due to murder case. There is no denial of the
ained absent from duty from 6-5-1997 t0
4-5-2000 when he applied for reipstatement in service, as such'he remained

absent from duty without leave for three years. The department issued
notices to the respondent both by post and press but he being an absconder in
a murder case did not respond. The respondent cannol be allowed to take

murder case and_to, use it as 2 ground for

preriiium of his abscondence ina

_absence from his official duty. He remained fugitive from law and Courts

and remained in hiding himself for a long time and never apgplied for leave
despite mnotices, therefore, his absence without leave was sufficient ground

* for his removal from service. ) :

n on criminal charge and

2003'S C M R 341
[Supreme Court of Pakistan]

Present: Rana Bhagwandas, 50
: Ra gwandas, Syed Deedar Hussai
F _ : uss ’
and Hamtd Ali Mirza, J7 i Shah

THE STATE--Petitioner

versus .

; E RU h an ’
B DINO SHAIKH and ahother---Respondents
! to 78 ‘decidt
| ol :K of 2001, ‘decided on 27th March’, 2002
1 ‘ -
. Nos.44 to 46 and
: 41 t0"
i Karachi). 104

@) Penal Code (XLV of 1860)—

t riminal Petitions for Les peal Nos.
etitions for Leave to Appeal Nos.47-K to 49K of 20‘0.1 and 76-K

" (On appeal from j |
n appeal from judgment dated 15-5-2001.in° Criminal Appeal
of 1998 ‘passed by the_High Court of g;::;ls

. ~=-Ss. 420/468/34---Preventior ;
68/34---Preyention of Corruption At (II of 1947) s 5@ -

. Criminal trial---
---Burden of prof---Prosecution is duty bound to produce b
forgery alleged to have been committed by 5—15:

)

: possible evidence to

: prove the
ace '

i used. [p. 344} A

{b) Penal Code (XLV of 1836);-- ’
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