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“Aqil Shah Ex-Constable No. 653 R/o District Buner

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL ,PESHAWAR

_ Service Appeal No, 240/2018
Date of Institution ... 13.02.2018
Date of Decision ... 29.08.2018

| (Appellant)

- VERSUS
1. Pr0v1nc1al Pohce Ofﬁcer Khyber Pakhtunkhwa Peshawar and three others.
: : (Respondents)
MISS. ROEEDA KHAN : A _
Advocate : ---  For appéllant.
MR. MUHAMAMD. RIAZ PAINDAKHEL , | ..
Assistant Advocate General =--  Forrespondents.
MR. AHMAD HASSAN, - ... MEMBER(Executive)
MR. MUHAMMAD AMINKHANKUNDI ...  MEMBER(Judicial)
JUDGMENT

AHMAD HASSAN, MEMBER -- Arguments of the learned ceu'nsel for the

parties heard and record perused.

FACTS

2. The appellaht joined the Police Department as Constable i 2008.

“Disciplinary proceedings were initiated and upon culmination major penalty of

dismissal from service was imposed on him vide impugned order dated

17.01.2009. He ﬁled an undated departmental appeal which was rejected on

25.01 201 8. Thereafter Review Petition was filed on 22.01.2018 and rejected on

25.01.2018, hence the instant service appeal

- ARGUMENTS

3. " Learned counsel for the appellant argued that due to some domestic

problems he was unable to perform duty and dismissed from service vide




[ inipugned order dated 17.01.2009. Proper inquiry was not conducted. It is

established from the impugned order that even show-cause notice was not served

on the appellant before imposing the major penalty. According to the directions

of the Supreme Court 6f Pakistan in numerous cases, in caS¢ major penalty i‘s to
be imposed than regular inquiry should invariabtltji be conducted in the manner
prescribed in the rules. Penalty awarded was not/very harsh but given with
retrospective effect, so the impugned order was void ab-initio.

4. On the other hand learned Assist_ant Advocate General argued that before
imposing of major penalty of dismissal from service upon the appellant all codal

formalities were fulfilled and the appellant was righty dismissed from service.

CONCLUSION

5. Major penalty' of dismissal from service was awarded to the appellant
vide order dated 17.01.2009. The record further revealed that no notice or even
show-cause notice was served on the appellant before imposition of above
penalty. The appellant was vdismissed from sgﬁice without cpnducted proper

disciplinary proceedings. Respondents in the impugned order had not mentioned

“reasons why inquiry which was a mandatory provision of law not conducted?

Action taken by the respondents goes against the procedure given in Po]icé
Rules, 1975 but also violation of directions of the Supreme Court of Pakistém
given in various judgments that in case maj;jr penalty is to be imposed against a
civil servant regular inquiry should be conducted. It can be safely’said that action
taken by the respondents was sheer violation of Article--4-&"10-vA of the

Constitution of Islamic Repu_blic of Pakistan. Opportunity. of fair trial was denied

- to him and condemned unhéard. The impugned order is i-llegal, void ab-initio

and unlawful.




6. As a sequel to the above, the appeal is accepted and the impugned order is
set-aside. The respondents are at liberty to conduct de-novo inquiry strictly in
accordance with rules. The period of absence as well as intervening period is

treated as leave without pay. Parties are left to bear their own costs. File be

consigned to the record room.

IAHIMAD HASSAN)

4
% g // ornn MEMBER

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
ANNOUNCED
29.08.2018




04.07.2018 _ Counsel for the appellant and Mr. Sardar Shaukat
| Hayat, Addl: AG alongwith Mr. Nowsherwan, Sub Inspector,
Reader for the respondents present. Written reply -submitted. To

- come up lor rejoinder if any and apgumchts on 29,08;201 8 before

D.B.
29.08.2018 - Counsel for the appellant. and Mr. Riaz Ahmad Paindakhel,

Assistant Advocate General for the respondents present. Arguments
heard and record perused.

Vide our detailed jlidgh;ém of téday plac’éd on ﬁli:-:,fthc'e appeal is
acc'eptedfand- the impugned order is set-aside. Thé' respondents ‘are at
N libérty.tq conduct de-novo inquiry strictly in accordance wifh rﬁlés. .
The period of absence as well as intervening period is treated as légve
without pay. Parties are léft to bear their own coét‘s. Filé b‘eicon-signec‘l ,
| to the recordA room. |

- ANNOUNCED
29.08.2018" -

| . | (AHMAD HASSAN)

. | | « - MEMBER -
' (MUHAMMAD AMIN KHANKUNDI) |

| MEMBER -




05. 04 20\8 Learned counsel for the appellant present Preliminary
arguments heard.

The appellant has filed the present service appeal against
the order dated 17.01.2009 whereby he was dismissed from
service and against the order dated 25.01.2018 whereby the
departmental appeal-of the appellant was filed being badly
time barred for about 9 years. :

Learned counsel for the appellant argued inter alia that
since the original impugned order has been passed with

retrospective effect therefore no limitation would run agamst :

the same. -

Points <, wt*a;ccf raised need consnderatlon Admitted for

‘)&guiar hearmg subject to all just/legal objections including

. Apnf“*”" anosﬂed the issue of limitation. The appellant is directed to deposit
SecuiiyAProcess Fe@ mrocess fee and security wnthm 10 days, thereafter notice be

'+ issued to respondents for written reply/comments To come
up for written reply/comments on 29.05. 2018 before S.B

o‘/'
Member

29.05.2018 Appellant alongw1th counsel present. Mr.
' Kabir Ullah Khattak, learned Additional Advocate

General for the respondents presen:t. Written reply not

submitted. Requested for adjournrhent. Adjourned. To

come up for written reply/comments on 4.7.2018
~ before S.B.

. N -
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Form-A
FORMOF ORDERSHEET
Court of '
Case No, - 240/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings

1 2 3.

1 21/02/2018 - The appeal of Mr. Agil Shah resubmitted today by Roeeda
Khan Advocate may be entered in the Institution Register and
put up to Worthy Chairman fqr;L_p,_roper oider please.

RECTTRAR Y SRR
- ﬁa“i .‘}A'G’-’,:-:::t":‘
g This case is entrusted to S. Bench f reI‘m’nar: h ariti 2
o S. Bench for imi earin
‘),é!o?z/lwg. P y hearing
2- : to be put up there on oé’/az/f@.
N
AN -
08.03.2018 Junior counscl for the appellant present and sceks

o5

lo]

)

diournment. Adjourned. To come up for preliminary hearing

(G %

Mcmber

105.04.2018 S.B.
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appellant for completion and resubmission within 15 days.

ot /9/0) /2018 k

REGISTRAR —
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Roecda Khan Ady. Pesh.




o 'Respéctfullv Sheweth:-

1. That the appellant joined Poiice department 1n .
~the year 2008 and since then he performed his.‘

duty Wi_th hoﬁ‘esty and full.de{rotion.

2. That in the mean while appellant 'dué to his
~domestic problems not able to- performed his

duty.

3. Thétl in the year 2012 the appellant came to -
knoW that the_ appellant h‘asj béén dismissed
from service on dated 17'01'2609 by the
’ReSandent department‘.(Cop’y..' of - dismiséalr
order is attached as annexure A)

- 4. __That the vappelhl-a‘nt submitted. De.partme‘ntalli
pétition agains1; the i@pugﬁed 'ofdéf on -17-61'-' '
2009 ‘to _Resﬁondent No. 3 whlch hasl:‘beéﬁ'
fejected on 28-08-2012 by.r'the‘;'Ré'sand'ent'
department.:(Copy of departmental appéél and |

rejection order is attached as annexure “B & C”) ..
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5. That‘ the éppellant also submitfédl,a mercy |
jpétitiéh on 22-01‘-2018&:0 Respo,-n'deynt-?'NoA. 4
'against the 'in;pu'gned order A..Wh"ich has -bAe‘eln,
rejeétéd-on 25-01-2018 by the rejeCfidn ofde'r-aré l'

attached as éﬁhexure ‘;D” & “E”)

6. That the order impugne'd. is liable to be set aside

on the following grounds

Gr.ounds?

A.That the impugned order is illegal, void ‘_and o ‘
being passed in utter violation of law and

“rules on the subject.

B.That the appellant has not been -’t_reated
: according to law and mandatory provisions of

law have been violated by Respondents.

: C.That on inquiry has been conducted into the
matter to find out the true facts and
clrcumstances an prove 'At.he.‘- - allegations

leveled” against = the appellant, ~which




4 5. That ‘-the appellant also ‘submitted  a

( Departmental ) appeél on ‘2‘2-01-..2018;_ to |
Resl‘oo.rident Nq. K against thellimkplugllled o'rd-er
which, :has been réjected on 25-01-2018 bly»tlllle'~»
lr'eje‘ction order are a‘ttacheld 'a.s al-rlinexﬁre -‘_‘D’.’ l'& _

“E”) ’

6. That the order impugned is liable to be set aside

on the folldwing grounds

Grounds:

A.That the .impugned order is illegal, void and
beving pasSed- in utter violation of law ahd

“rules on the s'ubje,(':t.'

B. That the appellant has not been treated
- according to law and mandatory provisions of -

law have been violated by Respondents. =~

C.That on inquiry has been conducted into the
~ matter to find out the true facts and
circumstances an prove the allegations

leveled against the .appellant, which -




department admitted in- their ‘impughed
T order.
D.That no charge sheet and show cause notice

a o was communicated to the a‘pp-ellant'.

E. That‘evetn the appellant was not provided the

opportuﬁity of personal hearing.

- F. Thaf the absence from duty ‘was neither
l'Wﬂ'lful, nor deliberate, ratvheer -the same'-was
beééuse 'of' c'ifcumstancés QOmpelling in

| nét'ure and'were 'beyond' fhe control 'o'f fh‘e

3 appellaht as well.

G.That the dismissal from services is a Véfy

harsh penalty and keeping in view the facts

and circumstances of the case commensurate

with. the guilt of appellant especially by

1gnoring his service career.

H. _That ex-parte action has been taken against

the appellant, thus the impugned order is




------

 Dated: 13/02/2018

vold and the appellant hés been condemned

- unheard.

That even otherwise the impugned order is

| defectlve being passed with retrospectlve

effect

That the Appellant is a poor and jobleés

person, since his illegal dismissal from

service.

K.That‘ he appellant seeks permission of this

Hon’ble Tribunal for further additional
“grounds at the t1me of arguments | o

- It 1s, therefore, most humbly prayed that on -
acceptance of the instant Appeal the impugned
order, dated 17-01-2009 may kindly be set aside and
the appellant may kindly be re-instated mto service

Wlt]] all back benefits of serwce

Any other relzef not speczﬁcally asked for ma )y
also graciously be extended In favour of the
appellant in the circumstances of the case.

| App [lant
Through Q
| Roeeda Khan 0F
Afshan Manzoo

Advocates High Court
Peshawar.

NOTE:-

No such hke appeal for the same appellant, upon the
same subject matter has earlier been filed by me, prior to the
instant one, before this Hon’ble Tribunal.

Advocate. % %



BEFORE THE HONBLE KHYBER PAKHTUNKHWA

. SERVICES TRIBUNAL PESHAWAR

¥

InRe SA /2018

Ac*/i]_ Shah

VERSUS

| Provincial Police Officer Khyber Pakhtunkhwa and others -

AFFIDAVIT

I, Adjl Shah Ex-Constable No. 653 R/o District Banir, do
hereby solemnly affirm and declare that all the
contents of the accompanied appeal are true and
correct to the best of my knowledge and belief and

nothing has been concealed or W1thhe1d f this
Hon’ble Trlbunal .

| DEPONENT
Identified By :-
‘Roeeda Khan Q

Advocate High Court
Peshawar.



’ BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

-~ InRe$A_ /2018
 Adil Shah
'VERSUS

Provincial Police Officer Khyber Pékhtunkhwa and others

ADDRESSES OF PARTIES

APPELLANT.

A(vl Shah Ex-Constable No. 653 R/o District Banir.

RESPONDENTS:

1. Provincial Police ~ Officer Khyber Pakhtunkhwa
~ Peshawar. o T
2. District Police Officer Bunir. o
3. Deputy Inspector General of Police, Bunir: "
4. IGP, Khyber Pakhtunkhwa PeShawar

Dated: 13/02/2018
‘ - - Appellant

Through : o

| Roeeda Khan -
e V\W/ |
Afshan Manzoor -

~ Advocate High Court
Peshawar. B
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BETTERCOPYNOS A '
—
ORDER

As reported you, Constable Aqil Shah No. 653

was received from record course had un- quallfled the. Commandant S
P.T.0 signed No 3945/GS dated 15-08-2008 absent of 29 days, absentee

and his pay was stopped from this office 0.D. No 97 dated 2008 but he
is still absent till thls date. '

Your this act is highly irresponsible, indisciplined and |
miseonduct on your part which is liable U/S 5 Sub Section (4) of the

" Removal from Services Special (Power) Ordinance 2000 (Amendment

Ordmance 2001)

| was competent authority, therefore, satisfied to proceed

‘order Section 5 of Sub Section (4) of the Removal from Service (Speci'a-l

Powers) (Amendment) Ordinance 2001 and dispense with the enquiry
proceeding as laid down in the said ordinance and further satisfied that
there | no need of holding departmental inquiry since the accused
Police Official Constable Aqil Shah No. 653 has been found guilty of

' misconduct as defined in the said Ordinance, |, Syed Zubair Shah D.P.O

Buner as competent authority therefore, impose major penalty by
dismissing him from the service from the date of his absentee.

DISTRICT POLICE OFFICER
BUNER =~

OBNO.4

Dated. 17/1/2009




g _‘ Ly A3 ,;:L' . ) q w o . .
) © »' bf;ic-' . J . | ” :‘ . ,. ' i oo ‘ /) - . e - \l / .' . .
B A (//‘*Q/W’ Clo ey

| by | 20793 /) | .
e 5/"/0%/1 cia/é%/;o//

};Q s V/JO“LM/// -’O/J)/%/«/

/‘?( v
/L //// @g/jd@rﬂ/ﬁ |
p | - 7 )% OL .i'
STy e
| 7 -
- W )&/ TSR, 7

P |

:,/JL/’hL%y', o

/w&%KQQf




"OFFICE OF THE
INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA
CENTRAL POLICE OFFICE,
PE SHAWAR —
No. S/«___gZ(__________/1‘8, dated Peshawar the _ofﬁ_/f/_/zm&

o he  Regional Police Officer,
Malakand Region, Swat.

Subject: L APPEAL (EX-KFC AQIL blI/\H N() 653)

Memo

lix-Constable Aqil Shah No. 653 of District Police Buner had submitted appeal to
the Worthy Inspector General of Police, Khyber ’akhuuﬂ\'hwa, Peshawar f’on: reinstatement info
service. Hhs appeal was processed -.r’ examined at Central Police Office. Peshawar and filed by the
compelent authority being badly time barred Tor about (9 years.

The applicant may plcase be informed accordingly.

N (SYED 7IA ALLSTIATD,
43 Registrar,

" Tor Inspector General of Police,
QD\Q Khyber Pakhtunkhwa, Peshawar.

14Seeret Boaneh Dinta M8 Appeals PocketsAppeat Noo 04 daes
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA .
, - SERVICES TRIBUNAL PESHAWAR

In Re S.A ‘ /2018
A%/ﬂ Shah

VERSUS

Provincial Police Officer Khyber Pakhtunkhwa and others

APPLICA TION FOR CONDONA TIbN OF DELA'Y o
. Respeétfully Sheweth, -l |
Petitioner submits as under:
1. That the above menﬁoned appeal is ﬁling _before this

Hon’ble Tribunal in which no date is fixed for

hearing so far.

~ 2. That the final impugned order was.cémmun:icated fo
the appellant in the yea"r 2012 dﬁe \to démestié
,pl'oblems, ho’we\:/er if it would -‘be .-éqnsidered time
barred. then the limitation is condonable on the

following grounds:

Grounds:

A. That the impugned orders are void order and no

limitation run against the void orders.




" B. That the final order was oorrrinUDicated to’ the |

appe]lant n the year 2012.

‘c. That there are number of precedents of the Supreme
- Court of Pakistan which provides that the cases shall
be decided on merits rather than technicalities.
It is, therefore requested that the llmltatlon

‘ perlod (if any) may kmdly be condone in the 1nterest

of Justrce

. Dated: 13/02/2018

Appellant
Through o 1)0
- Roeeda K]zan
& ”.‘“

Afshan Man%06r
Adyocates H1gh Court
Peshawar.
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GS&PD KP-1622/6-RST- 15,000 Forms-05.07.17/PHC Jobs/Form A&R Ser. TribunaliP2

' '--.-'-“”
' - “B

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR.

No.
Appeal No......... (fi {/O ........... S of20}2

Z{(Q /}/// ------ ;Z-:m..................Appellalxt/l;eauo:ter |
/7 // o /( - /x ..... ooy o Responien

Respo’lde’lt N00~toao_osooqpvooo-ooooo.ooc.osnoaco; oooooooooo '

| P
N e

' WHERI?A’SW&%%:OQ under the provision .of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in

' the above case by the petitioner in this Court and notice has been ordered to issue. You are .

hereby informed that the said appeal/petition is fixed for hearing before the Tribunal

*on...... .ot 8.00 AM. If you wish to urge anything against the
appelgsﬁeﬁt )n( éalberty to do so on the date fixed, or any other day to which
the ¢ may be po oned éither in person or by authorised representative or by any

Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement

- alongwith any other documents upon which you rely. Please also take notice that in

~ default of your appearance on the date fixed and in the manner aforementloned the
.~ appeal/petition w1ll be heard and decxded inyour absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
‘address. If you fail to furnish such address your address contained in this notice which the
‘address given in the appeal/petition will be deemed to be your correct address, and further

“notice posted to this address by registered post will be deemed sufficient for the purposeof

this appeal/‘petnt:on.
M of appeal is attached. Copy of appeal has already been sent to you vide this
: ofﬁee Notwe No... resesesesess ._ated
i under my hand and the seal of this Court at Peshawar thls foraiys
Dayof. ' iveenened ‘f- 20 .
. : . ‘ servsedepes fooses : -
/?!}/w/ | o (U |

yber Pakhtunkhwa Service 'l‘nbunal
Ve _ Peshawar.

‘Note: 1. The hours of attendance In the court ara the same that of the High' €ou#t except Sunday and Gazetted Holidays.
2. Always quote Case No. While mahlng any eonespondenoe.

. d,;.-‘e-‘-‘—/?f'@
; o ~“Registrar,




f' BEFORE THE HONBLE KHYBER PAKHTUNKHWA
'SERVICES TRIBUNAL PESHAWAR |

Service Tribunmg]

InRe S.A 9\ q 0 /2018

-------------------- (Appelland)
- VERSUS

1. Provincial Police Officer Khyber Pakhtunkhwa
Peshawar. - ‘

. District Police Officer Bunir.

. Deputy Inspector General of Police, MvatﬁK@"A

. IGP, Khyber Pakhtunkhwa Peshawar.

S W N

"""""""""""" (Responden is). '

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT
1974 KHYBER PAKHTUNKHWA AGAINST THE
ORDER _DATEDI17-01-2009 WHERE BY THE
* APPELLANT WAS DISMISSED FROM SERVICE
* AND DEPARTMENTAL APPEAL DATE: 22-01-2018
HAS BEEN REJECTED ON NO GOOD GROUNDS

Prayer:-
F‘Lamﬁmnd ay

I egistirat - order dated 17-01-2009 may kindly be set-

B>y

*On acceptance of this appeal the impugned

aside and appellant may kindly be re-

Re-s1-" nitted to ~day _
and \i | instated into service with all back benefits

of service and any other relief may kindly

RegRrSuEr
gl )’( 19 be granted deemed fit in the circumstances

Kb‘yhor Pakhtukhwa o

by o {4

Advil S_hah Ex-Constable Né. 653 R/o District Banir. Pated /} 2"5{9 :
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. 240/2018

Agil Shah ex-constable No. 653 r/o district Buner ............. Appellant

VERSUS

‘1. Provincial Police Officer Khyber Pakhtunkhwa Peshawar.
2. District Police officer Buner. '
3. Deputy Inspector General of Police Malakand Region at Saidu Sharif Swat.

.................. Respondents

Parawise comments on behalf of respondent.

Respectfully sheweth:
Preliminary Objections:-

L.
2.

3.

7.

8.

That the service appeal is badly time barred

That the service appeal is not maintainable.

That the service appeal is bad in the present form and liable to be dismissed. -

That the appellant stopped due to his own conduct.

That the instant appeal is bad due to mis-joinder and non-joinder of necessary
parties.

That the appellant has concealed material facts from this august tribunal.

That the appéllant has got no cause of action and locus standi to file instant appeal.

That the respondent No.01 and 04 are the same post.

ON FACTS:

1.

2.

D:\02 B-ROUTINE\S] LEGAL\Serviee Appeal 240.docTahir Page 1

Para No. 01 relates to the service record of the appellant hence no comments.

Incorrect. The appellant was enlisted in district Buner police as constable on dated
29/01/2008 and detailed for recruit training course to PTC Hangu wﬂere he
remained himself absent total 28 days from training program without any grant of
leave. The signal No.15/300 dated 16/09/2008 of PTC Hangu as annex-“A”,

Incorrect. As explained in para No.02 ‘when \the appellant remained absent from
training program, the commandant PTC Hangu issued order to returned him
unqualified to district. but the appellant did not make arrival report ih district Buner
therefore, he was dismissed from service and he was:timely informed about his

i

dismissal
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' 4. Incorrect. The appellant had not been submitted departmental appeal before the

respondent No.03 well in time against the impugned order but submitted
departmental appeal to respondent No.03 after passing the long period i-e 03 years.
Therefore, departmental appeal had been filed.

5. Correct. To the extent that thé appellant submitted mercy petition to respondent and
No.0l after passing a long period of 10 years, therefore, the mercy petition of the
appellant filed being badly time barred. |

6. That the instant appeal liable to be dismissed on the following grounds.

v" GROUNDS |

A. Incorrect. That the impugned order is legal, being passed according to the law and
rules.

B. Incorrect. The appellant was treated according to the law, rules and policy. The
respondents have not been violated any law and rules.

C. Incorrect. Explained as per Para (A).

D. Incorrect. All the codal formalities are fulfilled.

E. The willful absence of the appellant was admitted facts therefore, personal hearing
was not mandatory.

F. Incorrect. The appellant absented from law full duty (training) program deliberately
neither he submitted any application for grant of leave and nor he brought his
compulsion in the notice of high ups.

G. Incorrect. The appellant was treated according to his own conduct.

H. Incorrect. The impugn order not a void order but the willful absence / lack of

]

interest in his job of the appellant leads him to major punishment i-e dismissed from

service.

I. Incorrect. The impugn order is not defective bﬁt being passed according to the law,
rules and policy.

J. The appellant was not interested to his job, and remained absent therefore,
dismissed from service.

K. That the respondents also seek the permission of this august tribunal to adduce more

points / grounds at the time of arguments.

) D:W?2 B-ROUTINES] LEGAL\Scrvice Appeal 240.docTahir Page2
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v PRAYER; S : _
In view of the detailed comments mentioned above it is most humbly prayed

that the appeal of the appellant may graciously be dismissed with costs.

E OFFICER,
KHYBER PAKHTUNKHWA PESHAWAR
(Respondent No. 01)

REGI ‘(A OLICE OF
MALAKAND REGION AT SAID

(Respondent No. 03)

Regional Police Officer,

Malakand at Saidu Sharif, Swat

=

DISTRICT POLICE OFFICER,
BUNER.
(Respondent No. 02)

Distt: Police Offlcer,
Buner

ER,
SHARIF SWAT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 240/2018
Aqil Shah ex-constable No. 653 r/o district Buner ,  ............. Appellant
VERSUS

1. Provincial Police Officer Khyber Pakhtunkhwa Peshawar.
2. District Police officer Buner.
3. Deputy Inspector General of Police Malakand Region at Saidu Sharif Swat.
. e, Respondents -

AFFIDAVIT

We the above responded do hereby solemnly affirm and state on oath that
the whole comments of this Para-wise comments are true and correct to the best of our

knowledge and belief and nothing has been conceal m this August tribunal.

OFFICER,

KHYBER PAKHTUNKHWA PESHAWAR
(Respondent No. 01)

MALAKAND REGION AT SAIDU/SHARIF SWAT
(Respondent No. 03)
Regional Pofice Offic
Malakand at Saidy Sharif, Sw;,

DISTRICT POLICE OFFICER,
BUNER.
(Respondent No. 02)

Distt; Pollee Dfflcer.
Buner
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 240/2018
Aqil Shah ex-constable No. 653 r/o district Buner  ............. Appellant
VERSUS

1. Provincial Police Officer Khyber Pakhtunkhwa Peshawar.
2. District Police officer Buner.

3. Deputy Inspector General of Police Malakand Reglon at Saidu Sharif Swat.
.................. Respondents

AUTHORITY LETTER

We, the above responded do hereby authorize and allow Mr. Nowsherwan Sub
Inspector Legal Buner to file para-wise comments on our behalf in the August Service trainable

Khyber Pakhtunkhwa Peshawar and do whatever is needed in the Court.

ICE OFFICER,

KHYBER PAKHTU WA PESHAWAR

(Respondent No. 01)

MALAKAND REGION AT SAID, SHARIF SWAT
(Respondent No. 03)
Regional Police Officer,
Malakand at Saidu Sharif, Swat -
DISTRICT POLICE OFFICER,

BUNER.

{(Respondent No. 02
Distt; Police Officer. )

Buner
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GOVERNMENT OF KHYBER PAKHTUNKHWA

s ! ESTABLISHMENT & ADMN: DEPARTMENT
w7 5 (REGULATEON WING)

<, &7

R No. SOR-V(E&AD)/']S 3/09
,‘E;,, oot Dated 30th January, 2014 -
o ‘ |

VR

£ L o /The Secretary to Govt. of Khyber Pakhtunkhwa,

N o PHE Department. —

2T Subjectt  APPOINTMENT OF SUB ENGINEERS

fro e

o Dear Sir, - ,

«“ﬁ % :" ; | am directed to refer to your letter No.SO (Estt)PHED/1 -90/2012-13
a v i dated 22-1-2014 on the subject noted above and to state that the appointment,
g i promotion and transfer rules 1989 and recruitment policy _of the Provincial

Government is quite clee;’rgand the Department may look/examine the appointment
of Sub Engineer in the Iigght,of the rules and policy of the Provincial Government
and firm up their views for final decision and take necessary action if the
appoiniment proved iliegai anmapprsse the Supreme Court of Pakistan accordlngiy
Moreover the Department should dlso initiate disciplinary action against the officers |

who was/were involved in appointment of illegal Sub Engineer and brought
him/them to the justice. |

p.
.

25 «?\ © Yours faithfully,
@ &j’
“SECTION OFFICER (REG-V)
1%
N
T

20

ANNEXVRE VT




order dated 17.01.2009. The record further reveal$ that no notice or even show- [J

‘Court of Pakistan-in numerdus cases, in case major penalty is to be imposed than \3

4. On the other hand learned Assistant Advocate General argued that before

2

ot
5

-

imposing the major penalty. According to the directions of the algﬁst Supreme \é

re'gular inquiry shduld invariably be conducted in the manner prescribed. in the rules.
\w%" M

Penalty awarded wastery harsh as_punishment was awarded with retrospective

effect so the impugned order is void ab-initio.

imposing of major penalty of dismissal from service upon the appellant all t};/e codal
formalities were fulfilled and the appellant was righty dismissed from service.’

CONCLUSION

5.7 Major penalty of dismissal from service was awarded to the appellant vide

cause notice was served on the appellant before imposition of above penalty.

ReSpondents had not mentioned any reasow‘,;rﬂ’e diépensing with the inquiry which

is mandatory provision of law. Action taken by the respondents goes against the
spirit gﬁd direction4of the augflfst Supreme Court of Pakistan that in case major
penalty. is tb be imposed on a civil servant regular inquiry should be conducted. It
Canvf)e séfely said tﬁat' action taken by the respondents is sheer violation of Article-4
& 10-A of the Constitution of Islamic Republic of Pakistan. The appellant was
condemned unheard. The impugned order is illegal, void and unlawful.

6. As a sequel to the above, the appeal is accepted and the impugned order is
set-aside. The respondents are at liberty to ico'nduct de-novo inqui.ry strictly in
accordance with rules. The period of ab;ence as well as intervéning period is
treated as leave ~lei e. Parties are left to bear their own costs. File be
consigned.to_ th;: record room. i

5 - (AHMAD HASSAN)
' ‘ MEMBER

(MUHAMMAD AMIN KHAN KUNDI)
-~ MEMBER
ANNOUNCED
29.08.2018




”‘oy the Chief Engineer (Mr.Alla ud Din, no

The Secretary tofGovt. of Pakhtunkhwa,
Establishment Depa\tment

Subject:- APPOINTMENT OF SUB ENGINEERS

Dear Sif, :
I am dlrected to,mvnte your kind attention to this Department’s letter

No. SO(Estt)PHE/1-90/2010 .dated 12 r‘November,
gamst 24—Nos ‘Sub Engineers (BPS -11), appointed

w retired) during the period from
formalities. Similarly

2011 (copy enc\osed) wherein

advice was sought for action a

10/2008 to 01/2010, ‘without observing procedures & codal

some of the stenotypist/stenographer has also been appointed. (Copies of

appointment orders issued are enclosed herewith for examination.

2. It is added that a reference bearing No.SO(Estt)PHE/1—90/2012,
dated 24" May, 2013 (copy enclosed) was also made to the Anti-Corruption

Establishment as the officer has since been retired from the service. However,

ACE expressed mabthty on the grounds.that there are no criminal proceedings
involved in the matter and that the department may resolve the issue at his

level.

In view of the above, I am to request as 0 what action is required

taken at this stage.

Yours faithfull

%, SECTION OFFICER (ESTT)

ENDST: OF EVEN NO. & DATE
Ct;py forwarded to the:-

1) PS to Minister for PHE Department KPK Peshawar.
| 2) PS to Secretary PHE Department, KPK Peshawar. {//-

o 7C SECTUSN OFFICER (ESTT)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR

. Service Appeal No, 240/2018

Date of Institution ... 13.02.2018
Date of Decision 29.08.2018

Aqil Shah Ex-Constable No. 653 R/o District Bunir

(Appellant)
VERSUS

1. Provincial Police Officer Khyber Pakhtunkhwa Peshawar and three others.

(Respondents)
/-I
MISS. ROEEDA KHAN,
) Advocate - For appellant
o MR. MUHAMAMD RIAZ PAINDAKHEL , | _ |
A551stant Advocate General . ---  For respondents.
MR. AHMAD HASSAN, ...  MEMBER(Executive)

MR. MUHAMMAD AMIN KHAN KUNDI ... MEMBER(Judicial)
JUDGMENT

AHMAD HASSAN, MEMBER.- Arguments of the learned counsel for the

parties heard and record perused.

2. The appellant | joined the Police Department as Constable in 2008.
D;sciplinary proceedings were initiated and upon culmination major pénalty of
dismissal from service was imposed on him vide impugned order dated 17.01.2009.
He filed an undated departmental appéal which was rejected on 25.01.2018.
Thereafter Review Petit;ion was ﬁl_ed on 22.01.2018 and rejected on 25.01.2018,
hence, the instant service f;ppeal.

ARGUMENTS

3. Learned counsel for the appellant argued that due to some domestic problems

: |
he was unable to perform duty and Wla's dismissed from service vide impugned order
dated 17.01.2009. Proper inquiry was not conducted. It is established from the

impugned order that even show-cause notice was not served on the appellant béfore



KHYBER PAKHTUNK WA SERVICE TRIBUNAL, PESHAWAR

No.__1785 /ST - Dated 3 /9/ 2018

To
1. The District Police Officer,
" Government of Khyber Pakhtunkhwa,
Bunir. : f
Subject: - . UDGMENT IN APPEAL NO. 240/2018, MR. AQIL SHAH,

oA '

Tam dlrected to torward herewith a certified copy of Judgement dated
29.8.2018 passed by this Tribunal on the above subject for strict compliance.

Encl: As above - \

REGISTRAR -

KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.




