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Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. 517/2022

Date of order

proceedings

Order or other proceedings with signature ofjudg_é

2

02.09.2022

The execution petition of Syed Murad Ali Shah submitted today by
Mr.Yagoob Khan Advocate. It is fixed for implementation report before Single
Bench at Peshawar on . Original file be requisitioned. AAG has
noted the next date. The respondents be issued notices to submit
compliance/implementation report on the date fixed.

BW\the order of Chairman




KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

ﬁ%\;

Name- Ya 9, wh Kkan Adwocele

| 4
Signature:-I )(“W

Dated:- ___ 7 7*‘1’/%/ 22

_ CHECK LIST -
%/e‘(_ﬂakmé /4’/ , ShalsYersus D M /o( { E
........... Appellant voreeenen.RESPONdents ,
S CONTENTS YES | NO
INo .

1. | This petition has been presented by: ___Advocate Court N
2. | Whether Coun:eI/AppeIIant/Respondent/Deponent have signed the requisite documents? N
3. | Whether appeal is within time? . N
4. | Whether the er:actment under which the appeal is filed mentioned? N
5. | Whether the er:actment under which the appeal is filed is correct? N
6. | Whether affidavit is appended? N
7. | Whether affidavit is duly attested by competent Oath Commissioner? N
8. | Whether appesl/annexures are properly paged? vV
9. | Whether certificate regarding filing any earller appeal on the subject, furmshed’7 N
10. | Whether annexures are legible? . v
i1. | Whether annexures are attested?

12. | Whether copies of annexures are readable/clear? v
13. | Whether copy cf appeal is delivered to AG/DAG? N
14. | Whether Power of Attorney of the Counsel engaged is attested and SIQned by | ¥

petitioner/appeliant/respondents? '

15. | Whether numbers of referred cases given are correct? N
16. | Whether appea! contains cutting/overwriting? . x
17. | Whether list of books has been provided at the end of the appeal? N
18, | Whether case relate to this court? N
19. | Whether requisite number of spare copies attached7 v
20. | Whether complete spare copy is filed in separate file cover? N
21. | Whether addresses of parties given are complete? V
22. | Whether index filed? \
23. | Whether index is correct? v
24. | Whether Security and Process Fee deposited? On

25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notice along |

with copy of appaal and annexures has been sent to respondents? On .
.| 26. | Whether copies of comments/reply/rejoinder submitted? On e
27. | Whether copies of comments/reply/rejoinder provided to opposite party?-7 On

It is certified that formahhes/documentatuon as requwed in the above table have been fulfilled.



Before The Hon’able Service Tribunal of KPK at Peshawar
S12 /2002
E%QCM’/'IW 70&/{7{/(%/779 t/

Mlsc, Petition NO. /2022

 Syed Mura dAli Shah son of Ali Gohar R/o Charsadda

" - Amankot, Tehsil & Dlstrlct Swabi  .............Appecllant

VERSUS

Dlrector of E & SE KPK Peshawar & others ........Respondents

APPEAL
: . INDEX ,
S.No Descriptions Pages
. _ , From to
11 | Grounds of appeal ) ]
2 .| Copy of order of service Tribunal “A” L q |
3 Copy of application dated 16/03/2022 “B” ‘6 1
4 Wakalat Nama - 12
 Dated 10/08/2022
. . \;'
Y
“Appellant, :
Syed Murad ali

Trough counsel
Yaqoob Khan gdvocate High
Court at Distt: gourts Mardan.

E”’_' t muhammadazamKhan 323 @J"”‘."' com
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Before The Hon’able Service Tribunal of KPK at Peshawar

| grect1ey Yo frfioen 0517 )22 O

Khvber akitukinws
Scervice Yrtoun: Y]

Diary Mo 1_1_35——
A /09 )2022/

Misc; Petition NO. /2022

Dated ww

Syed Murad Ali Shah son of Ali Gohar R/o Charsadda
Amankot Tehsil & District Swabi ....Appellant
VERSUS

1. Dlrector of E & SE, KPK Peshawar
2.DEO (M) (p) Swabi ' .
3. Secretary Education kPK Peshawar  ....... Respondents

Petttton for implementation of order/ judgment of
Hon’able Service Tribunal in true letter and spirit passed
“on 11/01/2022 in favour of applicant/ petitioner.

Respectfully Sheweth;
| Appellanf humbly submits-as under

1. That the applicant was appointed a Class-iv in GPS
Gohar Abad, Aman kot Swabi vide order dated
01/02/196.

2. That applicant was charged under section 302 QDO

_ vide FIR dated 25/01/2008 due to which, applicant was

_arrested, Trial was conducted and applicant was
acquitted vide order/ judgment date d24/04/2012.

- * 3. That, after acquittal of applicant, approached to DEO
'~ (M) Swabi for taking over charge so, applicant got
- knowledge that he is dlsmlssed from service v1de order

- dated 26/04/2011.

4. That, applicant filed an appeal beforc  service
Tribunal, which was accepted and case was remanded
back to Director of ( E & SE) Peshawar, who
converted order of dismissal in to compulsory
retirement from service on supernation of 60 x years
age vide order dated 03/03/2016.

5. That, applicant filed an application for pensionary
| benefit as well as arrear of pay of application through
" Departmental appeal but in vain. '



6. That, finally applicant approached before Hon’able
Service Tribunal through service appeal which was
accepted and impugned order is modified to the extent
of that period w-e-f 05/01/2008 to 08/05/2012 is treated
on duty with pay as appellant was exonerated from

_ criminal charges, allowed his back benefit vide order/
judgmenf dated 11/01/2022. (Copy of order of Service
Tribunal is attached).

7. That, petitioner approached before respondent NO.2
for implementation of order/ judgment dated
11/01/2022 passed by Hon’able Service tribunal but in
vain hence, the petitioner approached hefore this
Hon’able Tribunal for implementation of order/
judgment through this petition. (Copy of application is
hereby attached) .

It is, therefore, humbly prayed that on acceptance

of this petition, respondent NO.2 may please be directed

.to implement order/ judgment of this Hon’able Tribunal

" dated 11/01/2022 in true letter and spirit and petitioner

may please' be granted arrear as well as pensionary

benefit on the basis of order/ judgment dated 1 1/01/2022.
Any other remedy deemed fit may also be granted.

Dated 10/08/2022 .
| N\ %7\ f
Appellant, &
Syed Murad ali
/7
Trough counsel
Yaqoob Khan Advocate High
Court at Distt: courts Mardan.
~ AFFIDAVIT

‘1, do hereby solemnly affirm and declare on oath that all the
- contents of the appeal mentioned above are true and correct to
the best of my knowledge and belief and noting has been
" concealed from_this_Hon’able court.

., _\»

Ny

7
-f.:’

VN\ Advocate




" Service Appeal No.| 2- | 512016 -
/ - : ‘ - . ‘ . ' e . W mr‘n""‘: ik s )
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C.v”;
H

Syed Murad Ali Shah son of Ali Gohar re51dent of v1llage Gohar Abad
Aman Kot Tehs1l & Dlstnct Swabi, Ex-Class -iv GPS Gohar Abad Aman

Kot Swab1 ' S SR e e, Appellant
vis
1. Dtrector of E & SE, KPK Peshawar
2. DE.O (M) (P) Swabi

3. Secretary Education KPK, Peshawar. .Respondent

Appeal U/S-4 of KPK Semce Trlbunal Act 1974 agalnst order

-~ of respondent No 1 dated 03/03/2016 whereby, .appellant is
retired. from' service wnthout pens1onary benefits for whlch

B appellant filed a department appeal / representatlon for

~ granting of pensnonary benefit on the completion of his servnce
i-e 17 years and 4 months wnth respondent department till super
nation of age i-e 60 years on- his retirement vide order dated .'

03/03/2016, while appellant is entitle for pensnonary beneﬁts

Respected Sir,

\_' - ' Appellant Humblv,éubmits as'unde'r‘

2 = rar L That appellant was appomted as class-lv 1n GPS Ali Gohar Aman
307;/ / /0 ot
Kote vide order dated 01/02/ 1996 (Copy of order dated 01/02/1996[

attached herew:th as Annex: “A ”).

bmitted to -dn | -
f;%;ii,‘ ftted to--o Y That appellant taken over the charge of his serv1ce and performed

s her I rleinir
e v i ':"1'!’

his duty with the entire satisfaction of his superiors. (Copy of charge~ .”*

egift_‘_av rar v report is hereby attached as Annex “B ”),

HIYUG

[aS 3

.




BEFORE THE KHYBER PAKHTUNKHWA SE’R\‘I'ICE TRIBUNAL PESHAWAR |

. //”%N\

~Service Appeal No. 1213/2016

- Date of Institution ...~ 30.11.2016
Date of Decision ... - 11..01.2022

Syed Murad Ali Shah son of AI| Gohar resrdent of Vlllage Gohar Abad Aman Kot
Tehsrl & District Swabi, EX-Class-iv GPS Gohar Abad Aman Kot Swabi

(Appellant)
VERSUS
Director of Elementary & Secondary Educatlon Khyber Pakhtunkhwa Peshawar.
(Respondents)
Yaqoob Khan - : o l :
Advocate , .. For Appellant
Muhammad Riaz Khan Paindakheil, .
Assrstant Advocate General . o For respondents
AHMAD SULTAN TAREEN . ... 'CHAIRMAN 4
ATIQ-UR-REHMAN IR .. - MEMBER (EXECUTIVE)

T e o i U 0 O e Py T e S O O 0

lU_D_G_M_E_NI

TIQ-UR-REHMAN WAZIR MEMBER (E) - Brlef facts of the case are

that the appellant was appomted as Class-IV vide order- dated 01-02-1996. Durlng '

" the course of his service, the appellant was charged in FIR U/Ss. 302/324 PPC

Dated 25 01 2008 and was arrested Durlng the course of trlal the appellant was

exonerated of the. crlmlnal charges vide judgment dated 24-04-2012. - After
acqulttal the appellant came to know that he has been dlsmlssed from service vide

order dated 26-04- 2011 agalnst Wthh the appellant f‘ led departmental appeal

followed by service appeal No 1636/2014 Wthh was decrded vide judgment

dated 13-10- 2015 and hlS case was remanded to the departmental appellate’

authorlty wrth direction to decrde his. appeal stnctly on merit and in accordance

AL r« L) ~
Y _:’dert : Ce ?‘%lﬂ.*':



with law. The appellate authority con'sidered his- appeal and penalty of dismissal

was converted into compulsory retirement and his absence perlod wnth effect from .
- 25-01- 2008 to 08 05-2012 was treated as extra ordinary leave thhout pay vide

- order dated 03-03- 2016 The appellant f led appeal for his arrears and penS|onary

benef ts vide application dated 29-09-2016 which ‘was not responded W|th|n the

statutory period hence the instant service appeal W|th prayers that the |mpugned'

~ order dated 03-03- 2016 may be modified to the extent that hlS service may be
considered as 17 years and 4 months as qualified service on attaining the age of

superannuation on 31705-2013.-

v‘02.' Learned counsel for.the apipellantj has contended‘ that the' appellant .is
entitled for his pens'ionary be-nef‘ ts on ‘the 'basis of completion of 'his 17 years and |
4 months whereas the respondents refused pen5|onary benefits under the plea'
| _that the appellant was appomted on fi xed pay, hence such penod does not qualify
for the benefits of pen5|on, that the appellant was di-smissed from serv1ce on

~ account of his involvement in criminal case, but the appellant was exonerated of

S by the competent court of law, hence there'remainsno ground to

enallze the appellant anymore that penalty of dismissal of the appellant was
converted |nto compulsory retirement by the appellate authonty, WhICh was -
subsequently refused that as. per CSR 371-A coupled wrth the judgment of apex .
court reported as 1997 SCMR 1477 and 1996 SCMR ‘1185, once a benefit granted ,'

to the civil servant by a tribunal or Court, such benefits _shall.zals,o be extended to_
other civil servants, who might not be litigant in that case, .t'h'ere‘fore 'th'e appellant
lS entitled for pensionary benefits on the analogy of relief already. granted vby this
tribUnal as as well as the apex: court; that the appellant was initia,lly appointed on
contract basis on fixed pay'but his services '_vvere regularized, hence as per Rule
2.2 va ‘west Pakistan pension rules' 1§63 the services of ‘the governmen't servant

begin to qualify for pen5|on when he takes over charge of the post to Wthh he is

' first appomted that accordlng to rule 2.3 of the rules |b|d temporary and




ofﬁclatlné service shall count for pension if he has rendered more than five years

. continuous tem'porary and ofF iciating service 'followed by conﬁrmatiOn shall also )

courit for pen5|on or gratwty, that since the appellant is unable to get any ]Ob due

" to the reason that he is now overage, hence keeprng in view his long un- blemlshed.

service, he may be granted relief of penslonary‘b‘eneﬁts. '

03. Learned Assistant Advocate General for the respondents has contended

- that the appellant was appointed "on'contrac't basis and on ﬁxed salary and as per

Finance Department notrf‘catlon dated 04 11 1992; that the appellant was

-~ appointed on the condltlon of non- pen5|onable service and the appellant accepted

- all the condltlons 'durlng his appo_lntment, that the appellant was charged in an

FIR, thus he went in hiding for a longer period, due to which the appellant was |

proceeded against as per law and rule and was dismissed from service vide order

dated 26304-2011; that as per judgment of the ser'vice'tribunal, the appeal of the
appellant was considered and major penalty of dismissal was converted into major

penalty of cOmpulsory_retireme_nt but later on it was found that the appellant. is not

r pensionary beneﬁts as per terms and co’nditions_of his service.

04. We have heard Iearned counsel for the partles and have perused the -
record
05 Record reveals that the appellant was appomted as Chowkldar vide order -

dated 01- 02 1996 but h|s appomtment order does not contaln any provrsron de-

)

| barrlng h|m from pensnonary benefi ts The appellant has served agalnst the post

for longer t_lme until his age of superannuatlon, whlch shows that appom_tment of
the appellant wa'snot on contraCt, rather'the- appellant .continuously served ont_il
his dismissal. His service book is placed on record,~ whlch 'shoWs that the appellant
has been granted annual mcrements perlodlcally untll his -dismissal. Moreover,
Sectlon 19 of Civil Servant Act, 1973 was amended by the Khyber Pakhtunknwa

> Civil Servant (Amendment) Act, 2013 and the person selected for appomtment on



D S
4 . ‘
contract basis was declared to be deemed as regular employee and subsequently O

were held entitled for pensionary benefits.

Q6. Regardmg the question of entitlement of the appellant to the pension, we

- would like to reproduce the relevant rules of the pension rules 1963 as under:

RN

22 Subject to any special rules, the services of the government
servant begins to qua///j/ for pension W/7€/7 he takes over char ge of
the post to which he is £ rst appointed,

2.3 Tempora/y and ofﬁC/at/hg service shall count for pension as

indicated below:;-

(1) government servant borne on temporary establishment who
have rendered more than five years continuous temporary service

for the purpose of pension or gratuity, and

(ii) Temporary ahd oﬁ%/az_‘mg service fo//oWea’ by conﬁrmat/on shall

\A

also count for pension or gfatu/ty

The rules ibid revea_ls that servlce_of the government servant begins to
qualrfy for pensron from the very first day of hls/her takrng over charge
lrrespectlve of the fact whether his/her apporntment and entry into service was
temporary or. regular It is also clear from sub-rule-(i) that continuous temporary
service of a civil servant shall also be counted for the purpose of pension or

W gratuity and by virtue of sub rule (n) temporary and off“cratlng servrce followed by

confirmation shall be counted for pension or gratulty

i
‘ '07’.;" ' The august Supreme Court of Pakistan in its ‘judgment reportad as PLD
1973 SC 514 have held that “it must now be taken as well SLtt|ed that a person
who enters government service has also something to look forward. after his
retirement to what are called retirement benefits, grant of pensron being the most
valuable of such beneFts It is equally well settled that pensron like salary of a civil
servant is' no Ionger a bounty but a right acqurred after putting in satisfactory

service for the prescrlbed minimum perlod A fortrorl, it cannot be reduced or

»
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refused arbitrarily except to the extent and in the manner provided in the relevant
Ji o rules.”

08. In the mstant case, the appellant served contmuously for almost. 17 years,

initially on contract and followed by regular service and as per pension rules, 1963 ‘
the appellant has qualified the prescrlbed servlce for pensionary beneﬁts,. therefore

the objection ralsed by the respondents is not tenable' This tribunal vide judgment

dated 12 10- 2017 in Servrce Appeal No 1055/2014 had granted relref in srmllar a
case. To thlS éffect the Judgments 2015 PLC (CS) 296 PLD 1973 SC 514, PLD

- 2016 SC 534 also refers Moreover the respondents already converted his penalty
of dismissal into compulsory retirement, WhICh cannot be taken back so easnly,
rather the appellants has- otherwrse developed vested rlght over h|s pensronary

bener” ts.

- 09. In view of the foregoing‘discussion, the  instant appeal is.accepted;v The
impugned order dated 03-03’-2016 is'modiﬁ-ed to the extent that the perlod vvith
effect fron‘l 05-01-2008 to 08-05-2012 is’treated as on duty with pay, as the |
appellant was exonerated oflthe charges and under FR;54;‘ ‘the absence period vis

' COnsidered as on 'duty. ?Respondents are-'directed to fl'nal'ize the pension case of |
the.appella‘nt for the entire period of service of'the A'appellant with all ancillary

‘benefits. Parties are Ieft'to'b:ear their own costs. File be consigned ito record room.

- ANNQUNCED
11.01.2022

V7—

AN TAREEN)

; . (ATIQ-UR-REHMAN WAZIR)
| CHAIRMAN ' . MEMBER (k) -
: ),1701_/ - [‘ / } -) 2"/
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