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The joint execution petition of Mr. Abdullah Javed & 6 others submitted 

today by Mr. Inayat Ullah Khan Tareen Advocate. It is fixed for implementation 

report before touring Single Bench at A.Abad on

02.09.2022
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_. Original file

be requisitioned. AAG has noted the next date. The respondents be issued 

notices to submit compliance/implementation report on the date fixed.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

’Hi

EP. NO. c57S_/2022

/2022DATED
V

V/S Secretary Elementary & 
Secondary Education and 
others.

Abdullah Javed & others

EXECUTION PETITION
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01 - 05Execution Petition alongwith 

Affidavit.
(1)

Copy of Judgment dated 02-02- 

2022 of 07 petitioners separately 

passed by Hon’able Service 

Tribunal in Service Appeal No. 

2756/2021.

(2)

“A,A/1 to A/6” 06- 60

“B, B/1 to B/6” 61- 95Copy of Memorandum of 

Appeals of 07 petitioners.
(?)

96Vakalat Nama.(4)

PETITIONERSDated /08/2022

THROUGH:

INAYAT UCr^H KHAN TAREEN, 
ADVOCATE HIGH COURT, 

PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' ' ' r

Service 1 riJmiialTRIBUNAL. PESHAWAR
.No.

9
E.P. NO.

12022DATED

1. Abdullah Javed, SST (BPS-16), presently working as 
A.S.D.E.O, Circle Sarai Saleh, Haripur.

2. Qazi Javed Iqbal, SDM (BPS-16), Govt. High School Laban 
Bandi, Haripur.

3. Nasir Ali, SST (BPS-16) Govt. High School No. 2, Haripur (Now 
Retired from service).

4. Qazi Behram, SCT (BPS-16), Govt: High School Laban Bandi, 
Haripur.

5. Qazi Shaheen Iqbal, SS (Pak studies) (BPS-17), R.l.T.E. (Male 
Haripur.

6. Azhra Bibi, SCT (BPS-16), Govt; Girls High School, Sarai 
Saleh, Haripur.

7. Qazi Sikander, PSHT (BPS-15), Govt: Primary School No. 2, 
Laban Bandi, Haripur.

PETITIONERS

VERSUS

1. Secretary Elementary & Secondary Education Department, 

Khyber Pakhtunkhwa, Peshawar.
2. Director, Elementary & Secondary Education Department 

Khyber Pakhtunkhwa, Peshawar.

3. District Education Officer, Haripur.
RESPONDENTS

EXECUTION PETITION FOR IMPLEMENTATION OF THE BELOW

DESCRIBED JUDGMENT THROUGH PROCEEDINGS UNDER THE

ENABLING PROVISION OF CPC READ WITH SECTION RELEVANT

PROVISIONS OF THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT 1974 AND RULES MADE THEREUNDER.

Respectfully Sheweth,

The petitioners seek execution of the single judgment at their credit, 

the particulars whereof are stated in the columns hereunder.
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2756/2021 titled Abdullah Javed, 
2757/2021 titled QaziJaved Iqbal, 
2758/2021 titled NasirAli,

2759/2021 titled Qazi Behram, 
2760/2021 titled QaziShaheen Iqbal, 

2761/2021 titled Azhra Bibi, 

2762/2021 titled Qazi Sikandar

A’

No of Appeals decided by single 

judgment.1.

As described above in the headingName of Parties.2.

Date of judgment of which execution is 

sought.
02.02.20223.

Respondents enumerated above in the 

heading
Against whom execution is sought.9.

By directions for implementation, 

attachment of salary/property, detention 

in civil prison.

In what manner Tribunal's assistance is 

sought.
10.

2. That the appeals enumerated in the above table were decided by this 

Hon’ble Tribunal through a single judgment dated 02-02-2022 passed 

in Service Appeal No. 2756/2021, with the operative part as copied

below:-

“In view of the foregoing discussion, the instant appeal as well 

as connected service appeals are accepted as prayed for.”

(Copy of the judgment dated 02-02-2022 passed by Hon’able Service

Tribunal in Service Appeal No. 2756/2021 is annexed as Annexure

“A. A/1 to A/6”)

3. That the prayer in all the appeals enumerated above is mutatis 

mutandis similar for the purpose of execution. The prayer from the

main apoeal No. 2756/2021, for its ready reading with the above

noted operative, is copied below:-
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’That on acceptance of this appeal the respondents may kindly 

be directed to consider the appellant for promotion to the post 

of Subject Specialist (BPS-17) w.e.f. 2009 i.e. the date when 

adhoc/contract S.S. (BPS-17) have been regularized with all back 

benefits including seniority. Any other remedy which this august 

Tribunal deems fit that may also be awarded in favour of the

appellant.

(Copies of Memorandum of Appeals are annexed as Annexure 

B/1 to B/6”).

That the service appeals enumerated in this petition were decided by 

the Hon’ble Tribunal through a single judgment at the credit of all the 

petitioners and forum for its execution in their favour is also one and 

the same. Therefore, this single execution petition has been filed 

jointly by all the petitioners which obviously is beneficial for process of 

the Tribunal in one place instead of its repetition in different files in 

case of separate execution petitions.

5. That this Hon’ble Tribunal by virtue of sub section (2) of Section 7 of 

the Khyber Pakhtunkhwa Service Tribunal Act, 1974 has got the 

jurisdiction of a Civil Court for the purpose of execution of judgments 

and with enabling provisions of CPC, the judgment at credit of 

petitioners is executable in any of the solicited manner.

6. That the judgment at credit of the petitioners is appealable before 

august Supreme Court of Pakistan under Article 212(3) of the 

Constitution of Islamic Republic of Pakistan. However, under order XX 

rule 1 of the Supreme Court Rules, 1980, mere filing of petition for 

leave to appeal or appeal shall not prevent execution proceedings 

unless stayed by a specific order as provided under the said rule. So, 

if there is any petition for leave to appeal or appeal having been filed

4.
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by the respondents against the judgment at credit of petitioners, they 

cannot prevent the execution proceedings unless they succeed to get 

the stay order from august Supreme Court of Pakistan. Therefore, this%

execution petition is maintainable under the law for execution

proceedings against the respondents.

It is respectfully prayed that appropriate process may be issued 

against the respondents for execution of judgment at credit of the 

petitioners.

Dated____I0m022 PETITIONERS

THROUGH:

INAYAT ULLAH KHAN TAREEN, 
ADVOCATE HIGH COURT, 

PESHAWAR.

Verification:

I, Abdullah Javed, the above named petitioner do hereby verify 

that the contents of this petition are true to my knowledge and 
belief and nothing has been kept concealed.

PETITIONER
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWARa

B

/2022E.P. NO.

12022DATED

V/S Secretary Elementary & 
Secondary Education and 
others.

Abdullah Javed & others

EXECUTION PETITION

AFFIDAVIT

I, Abdullah Javed, SST (BPS-16), presently working as 

A.S.D.E.O, Circle Sarai Saleh, Haripur, do hereby solemnly 

affirm and declare that the contents of foregoing Execution 

Petition are true and correct to the best of my knowledge and 

belief and nothing has been suppressed from this Hon’able 

Tribunal.

DeponentDated:

Indentified by:

INAYAT ULLAH KHAN TAREEN, 
ADVOCATE HIGH COURT, 
PESHAWAR.
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KHYBER PAKHTyNKHV^..S

PESHAWM
BEFORE THE / -
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appeal no*J

Mr Abdullah Javed, SST (BPS-16), 
A.S.D.E.O (Male), District Haripur. appellant

VERSUS

and Secondary Education 

i, Peshawar, 
and Secondary 

Peshawar. *

Secretary ElementaryThe
Department, Khyber Pakhtunkhwa 

Director Elementary 
Department, Khyber Pakhtunkhwa 
The District Education Officer, District Haripur.

1-
Education

2“ The

3 RESPONDENTS
V

OF THE__ KHYBER
1974

SECTIOisSr- APPEAL UNDER_______
i•*

MnT __ _ ____ _ ___________ ___________
2009 from

CONT^T ' SimJECT SPEXIM-iaS^BPSilZ}
^ffm E3Ff;inARIZED AND AGAmSTJi0_^10M

oepartt^tal AP.p™.j:!jiAP-P£iMiJ. 

^•htm thf^ATUTORY period

ADHOC/

PRAYER;
of this

CGinsider the; aiPpeiianL-l^
That, on

nromotiioo to the post of Su..b.iecLgj>eGiaiS5TJ,^P^~l-^T^ 
e-f. i.e. the date vjhen the a'riiho.c/_..coritract

..^y / {BPS-17) have been reouiarizc^d wiith..aiLjiack bemeMs
i.^rh^di^o sesTiorh-v. .Are/ other re 

1 \ Tribysia? fieems fit that may, ajsg,be .awaMidjaf

Tnw ira—dli'ay

v-*'y
y-

ifjTTESTStOthe apoeliaiiL

R/SHV\^ETH;
on FACTS:

Mosiii*

e-suiT^a-iit-ticc the'' appellant is the'eip.ployee of the respondent
'Cl department and performing his duty as 55o (BPS-16).

That in the year 2004 the respondents asked applications for 

the post of Subject Specialist (SS) on contract basis. That 
after appearing in. the test conducted through _EATA, the 
appellant was appointed on the post of S.S (BPS-17) on 
contract basis for a ecriod of six morithb. Copies of the

' kn rmpiJ\1 10

to bo truo copy
AUvooaii
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Before the khyber pakhtunkhwa service tribunal
\r.

3-
Service Appeal No. 2756/2021

27.01.2021
02.02.2022

Date of Institution ... 
Date of Decision ...

■ Mr. Abdullah Javed, SST (.BPS-16) ASDEO (Male), District Haripur.
(Appellant)

VERSUS

The Secretary Elementary & Secondary, Education Department Government of 
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three*others.

(Respondents)

Noor Muhammad Khattak, 
Advocate For Appellant

For respondentsMuhammad Adeel Butt, 
Additional Advocate General

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN TAJjlEEN 
ATIQ-UR-REHM AZIR

JUDGMENT

single­

judgment shall dispose of instant service appeal as well as-the following 

connected service appeals, as common question of law and facts are involved

ThisATIO-UR-REHMAN WAZIR MEMBER (E);-

therein.

1. 2757/2021 titled ,Qazi Javed Iqbal

2. 2758/2021 titled Nasir All

3. 2759/2021 titled Qazi Behram

4. 2760/2021 titled Qazi Shaheen Iqbal

\

5. 2761/2021 titled Azra Bjbi

6. 2762/2021 titled Qazi Sikandar

■gtedAT"'
to bo true copy 

Advoou*^

i. .i."
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Brief facts of the case-are that the appellant is employee of the02.

4 respondent department and performing duty as SST (BPS-16). In the year 

2004, the respondents invited applications for the post of subject specialist on 

contract basis and after due process of selection, the appellant was appointed

as Subject Specialist (BPS-17) on contract basis for a period of six months vide

. order dated 10-09-2005. The contract period was renewed/extended; for

another period vide notification dated 24.03.2006. It is worth to mention here

that a notification was issued by the respondent department that in-service 

teachers, who are also appointed on contract basis as SS(BPS-17) should get 

leave without pay from their, original post of SS(BPS-16), if they, want to

..continue their contractual appointments. The appellant applied for extra

ordinary leave, which was granted to the appellant by the department vide ,

order dated 28.02.2006, It is pertinent to mention here that the entry with

regard to the leave without pay was made on the service book of the appellant.

After^piry of the contract period the same was once again renewed/extended

'^e,-notification dated 20.10.2007, but the department refused to sanction
■ I

leave without pay to the appellant and thus the appellant was deprived to

continue service as Subject Specialist on contract basis^ hence the appellant

returned to his original post of SS (BPS-16). Vide advertisement dated August,

2007 the posts of Subject Specialist were once again advertised but through

this advertisement the in-service teachers were debarred to appear in the test,
; ■ ■ I

hence the appellant was also not allowed to be appointed/selected on the post 

of SS on contract basis. In the meanwhile the contract appointees were

regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby

permanently depriving the appellant from appointment on contract basis bn the
. >

post of SS as well as through this regularization the right of promotion of the
' ■

H appellant to the post of SS was also curtailed. The appellant feeling aggrieved 
■§ ■ *

rZ; n
from, the action of the respondents and from the impugned regularization dated

24.10,2009 and notification dated 11.12.2009, preferred departmental appeal

jSTEPA"’

||>c true copyio
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- followed by a Writ Petition No. 741-A/2010 before the Honorable Peshawar

High Court Abbottabad Bench which .was decided vide judgment dated 

24.11.2020. with the observation that ’the matter pertaining to terms and 

conditions, therefore, the petition was dismissed being not maintainable. 

However, the petitioners were given liberty to knock at the door of the 

competent'forum for redressal of their grievance, if so desired, hence the 

appellant filed the instant service appeal with prayers that the appellant may 

be considered for promotion to the post of subject specialist (BPS-17) with 

effect from 2009 i.e. the date when adhoc/contract SS (BPS-17) had been

regularized with all back benefits including seniority.

■ £-

Learned counsel for the appellant argued that by not promoting the

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-
i

hoc/contract S.S (BPS-17) have been regularized with all back benefits 

induding seniority is against the law, facts, norms , of natural justice and 

Material on the record hence not tenable and liable to be modified/rectified to ■

03.. ■

' the extent of the appellant be promoted w.e.f. 2009 with all back benefits 

including seniority; the appellant has not been treated by the respondent 

department in accordance with law and rules bn the subject noted above and 

as such the respondents violated Article 4 and 25 of the Constitution of Islamic 

■ Republic of .Pakistan 1973; that the treatment meted out to the appellant is 

clearly based on discrimination and malafide as such the respondents violated 

the principle of natural justice; that the appellant is fully entitled to be 

promoted to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad­

hoc/contract SS have been regularized with all back benefits including seniority 

in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read 

> with Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
m ' ■ ■ ^

■ ^ - Transfer) Rules, 1989; that the respondents violated Article 38(e) of the
] ■'

§ Constitution of Islamic Republic of Pakistan, 1973, according to which state is

K

H

i bound to eliminate disparity in the income and earning of individuals including p

,n»o
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£? ’• e persons in the services of the’Federation,, thus in light of the above quoted

l‘ ■

of the Constitution the respondents arjO duty bound to promote the

. tie date when the ad-

6
i Article

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e 

hoc/contract Subject Specialist have been regularized with all back benefits.

■ t-

Learned Additional Advocate General appearing on behalf of04.

respondents has contended that the respondent department advertised

contract basis for a period of six

some

posts of Subject Specialist BS-17 pumly 

months in the year, 2004; that the contract was extended for further six

on

months in the light of notification dated 24.03.2006; that as per terms and 

cohditions in-service teachers were not allowed to apply against the post of six 

month Contract being regular employee of the department. He added that 

matter was also decided by the Hon'ble Peshawar High Court Peshawar 

Petition No. 2905-P/2009 titled "Atta Ullah and others Versus The Chief 

Secretary Khyber Pakhtunkhwa etc." which was disposed of in the following

in Writ

tefms:-

that the Act,. XVI of 2009, commonly known as (Regularization of 

Services) Act, 2009 is held as beneficial and remedial legislation, 

to which no interference is advisable hence, uphqld.

Official respondents are directed to work out the backlog of the 

promotion quota as per above mentioned example, within 30 

days and consider the in-service employees, till the backlog, is 

washed out, till then there would be complete ban on. fresh

(i)

(ii)

attested

nb**^

recruitment,

We have heard learned counsel for the parties and have05.

• perused the record. 0 >
Ul ft

Record reveals that the appellant was serving as subject 

specialist (BPS-16) against a regular post. In 2004 some posts of subject 

specialists in BPS-17 were advertised and the appellant also applied for the

06,

V w P
Cj

•T C•t
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same through proper channel and with permission of the respondents and 

selected and appointed as such vide order dated 10-09-2005 for a 

period of six months, which was further extended for another period of six 

months vide order dated 24-03-2006. In the meanwhile, the respondents 

issued a notification dated 15-09-2005 that in-service candidates, who wish 

to join the contractual post of SS (BPS-17), can join the post with the 

condition that either they shall resign from their existing post or get leave 

without pay from their regular posts. In compliance the appellant 

requested for leave without pay, which was grante'd vide order dated 28- 

02-2006. The contractual period of the post of SS(BTS-17) was again

&
4

was

4

extended for another period of six months vide order dated 20-10-2007,
I .

but the appellant was not granted leave without pay after expiry of his 

previous leave without pay, thus the appellant was compelled to return to 

his original post of SS(BPS-16). In august 2007, the posts of SS (BPSil7) 

w^e again advertised, but in-service teachers were debarred to appear in 

the test, but before such appointments were made, the contract’ 

appointees were regularized vide order dated 24-10-2009 and 11-12-2009.

In a situation, the'appellant was deprived of his contractual po.st07.

of SS (BPS-17) in the first place due to refusal of leave without pay, which

was admissible to him as per notification dated 15-09-2005 and secondly

he was deprived of regularization against that post. Stance of the appellant

hold force to the effect that if he was granted leave without pay, he would 

have served against the contractual, post of SS (BPS-1'7) till its 

regularization and he would have been regularized alongwith his batch- 

ill mates, but the respondents violated its own order dated 15-09-2005 by
i . ■

2^ not granting him leave without pay. It is also worthy to note that the 

respondents initially allowed in-service teachers ■ to work against the 

contractual post of SS(BPS-17) either to obtain leave without pay or resign 

from their original post and later on refused the same facility without

>

0
m

c>’tr'
-J oV
•

.K- o '
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supersession of order dated 15-09-2005, which however was not 

’ warranted.
s-

-I ■
08. We are of the considered opinion that the appellant has not , !

;i !been treated in accordance with law, as the appellant served against the

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer
* • 1 ' 

but just before its regularization, the appellant was refused leave without

pay, which compelled him to return to his original position of SS(BPS-16),
r -

thus deprived him of the benefits, which were admissible to him after his

regularization against SS (BPS-17) on the one hand and on the other hand

the appellants promotion/seniority was also blocked by inducting huge 

number of BPS-17 through their regularization. The irregularity committed 

by the respondents was refusal of leave without pay, which however was 

admissible to him under notification dated 15-09-2005 and which created

f

the whole mess, due to which the appellant suffered for the unlawful act of 

the respondents. Equity and fair play demands that the appellant must 

avail the benefits accrued to him against the contractual post of SS (BPS- 

17), which was later on regularized and against which the appellant served 

for quite longer time, but was illegally detached from such post, which 

however was not warranted.

09. In view of the foregoing discussion, the instant appeal as well 

as connected service appeals-are accepted as prayed for. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
02.02.2022

• • -i

, [ATIQ-UR-REHMA'n WAZIR)
tiire copy member (E)

(AHMAD SULTAN TAREEN)
Certii»c‘'CHAIRMAN

•LKiv

\0 1^0
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\ RFPnRP THE KHYBER PAKHTUNKHWA S<
PESHAWAR / ,■■/

^-^757/2,a

\P\^m<mAPPEAL NO.J /2t
/ H

Mr. Qazi Javed Iqbal, SDM (BPS-16), 
Govt. High School Laban Bandi, Haripur.

/

appellant

VERSUS

Elementary and Secondary Education1- The Secretary
Department, Khyber Pakhtunkhwa, Peshawar.

Elementary and Secondary Education2- The. Director
Department, Khyber Pakhtunkhwa, Peshawar. 
The District Education Officer, District Haripur.3- FIESPONDENTS

4 OF THE KHYBER 

TRIBUNAL ACT, 1974
APPEAL UNDER SECTION
PAKHTUNKHWA SERVICE 
AGAINST THE INACTION OF THE RESPONDENTS BY 
NOT PROMOTING THE APPELLANT TO THE POST OF S^ 
rBPS-171 W-E-F 2009 I.E. FROM THE DATE WHEN THE 

CONTRACT SUBJECT SPECIAlilSt (BPS-IZI
AND AGAINST NO ACTION

APHOC/
HAVE BEEN REGULARIZED_____________ ^
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLAM
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent ma^ 
kindly be directed to consider the i appellant—for 

diay promotion to the post of Subiect specialfst (BPS-17) w-
e-f. 2009 l.e. the date when the adhoc/ contract S.S

' fBPS-17) have been regularized with all back benefi.tg 

s\ inrludina seniority. Any rpmedy which this august
' ^ Trihunal deems fit that awarded in favor of^^

the appellant. ^ ^

edto-

>r
•

I? R/SHWETH: 

= a ON FACTS:
jD ..Z

of the respondent
^'3

That the appellant is the employee 
department and performing his duty as 5DM (BPS-16).

1n

A,■i

That in the year 2004 the respondents asked applications for 

the post of Subject Specialist (SS) on coniract basis. That 
after appearing in the test conducted through EATA, the 
appellant was appointed on the post of ^.S (BPS-17) 

contract basis for a period of six month^.. Copies of the

ca. 2. C •

5A..-on
^ o
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5,' A.
V'

/ \ 'A;;:7,;
f^r. i

dentl tsVesent. ^
for the appellant ^present

General for the respon

ORDER
' 02.02.2022 Learned counsel

Additional Advocate 

heard and record perused.

detailed judgment of today,

'/Vf
/

Adeel Butt,

Arguments
passed in service appeal

Vide our
3aved Versus Secretary 

Government of

and three

titled Abdullah 

Education Department 

through.Chief Secretary, feshawar

is accepted as prayed for. parties are left 

. File be consigned to record room.

bearing No.' 2756/2021 

& SecondaryElementary

Khyber Pakhtunkhwa

others", the instant appeal is

to bear their own costs

animounced
02.02.2022

WAZIR)(V(q-UR-REHMAN
member (E)AI^RE^)

(AHMA
CHAIRMAN

,cCertiric^
ER

*^&iccTribunaL

*; r -.»r r.r•tint*"'glste oH’**-

Cdiv;

......... "
-----------

fsi-ATiro of

y

^oS.,n,cn<n. ufCopY—-
Dan

al‘ Delivery uf Copy
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BEFORE THE KHYBER PAKHTUNKHWA SFRVICE TRIBUNAL

Service Appeal No. 2756/2021

* .

27.01.2021
02.02.2022

Date of Institution ... 

Date of Decision ...

Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.
(Appellant)

VERSUS

The Secretary Elementary & Secondary, Education Department Government of 
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three others.

(Respondents)

Noor Muhammad Khattak, 
Advocate For Appellant

For respondentsMuhammad Adeel Butt, 
Additional Advocate General

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN TAREEN 
ATIQ-UR-REHM^d<WAZIR

JUDGMENT

single­

judgment shall dispose of instant service appeal as well as the following 

connected service appeals, as common question of law and facts are involved

ThisATIO-UR-REHMAN WAZIR MEMBER (E):-

therein.

, '. 1. 2757/2021 titled Qazi Javed Iqbal

2. 2758/2021 titled Nasir Ali

3. 2759/2021 titled Qazi Behram

4. 2760/2021 titled Qazi Shaheen Iqbal

N-V

5. 2761/2021 titled Azra Bibi

6. , .2762/2021 titled Qazi Sikandar
'

■
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Brief facts ef the case are that the appellant is employee of the02

respondent department and performing duty as SST (BPS-16). In the year 

2004, the respondents invited applications for the post of subject specialist on 

contract basis and after due process of selection, the appellant was appointed 

as Subject Specialist (BPS-17) on contract basis for a period of six months vide 

order dated 10-09-2005. The contract period was renewed/extended for 

another period vide notification dated 24.03.2006. It is worth to mention here 

that a notification was issued by the respondent department that in-service 

teachers, who are also appointed on contract basis as SS(BPS-17) should get 

leave without pay from their original post of SS(BPS-16), if they want to 

continue their contractual appointments. The appellant applied for extra 

ordinary , leave, which was granted to the appellant by the department vide 

order dated 28.02.2006. It is pertinent to mention here that the entry with 

regard to the leave without pay was made on the service book of the appellant. 

.After^piry of the contract period the same was once again renewed/extended 

vLefe notification dated 20.10.2007, but the department refused to sanction

4

leave without pay to the appellant and thus the appellant was deprived to

continue service as Subject Specialist on contract basis' hence the appellant 

returned to his original post of SS (BPS-16). Vide advertisement dated August, 

2007 the posts of Subject Specialist were once again advertised but through

this advertisement the in-service teachers were debarred to appear in the test.

. hence the .appellant was also not allowed to be appointee/selected on the post

of SS on contract basis. In the meanwhile the contract appointees were ./i
“'ra

regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby 5?.' 

permanently depriving the appellant from appointment on contract basis on the * ? ja 

post of SS as well as through this regularization the right: of promotion of the 

.appellant to the post of SS was also curtailed. The appellant feeling aggrieved 

■ from the action of the respondents and from the impugned regularization dated 

24.10.200^ and notification dated 11.12.2009, preferred departmental appeal/./..

/
•

A.
■ .-.IV
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followed by a Writ Petition No. 741-A/2010 before the Honorable Peshawar 

High Court Abbottabad Bench which was decided vide judgment dated 

24.11.2020 with the observation that the matter pertaining to terms and 

conditions, therefore, the petition was dismissed being not maintainable. 

However, the petitioners were given liberty to knock at the door of the 

competent forum for redressal of their grievance, if so desired, hence the 

appellant: filed the instant service appeal with prayers that the appellant^may 

be considered for promotion to the post of subject specialist (BPS-17) with 

effect from 2009 i.e. the date when adhoc/contract SS (BPS-17) had been 

regularized with all back benefits including seniority.

s

» •

Learned counsel for the appellant argued that by not promoting the 

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad­

hoc/contract S.S (BPS-17) have been regularized with all back benefits
7,. ( .■■■■■ I ■

ioduding seniority is against the law, facts, norms of natural justice and
/ ' I

material, on the record hence not tenable and liable to be modified/rectified to 

the extent of the appellant be promoted w.e.f. 2009 With all back benefits 

including seniority; the appellant has not been treated by the respondent 

department in accordance with law and rules on the subject noted above and 

such the respondents violated Article 4 and 25 of the Constitution of Islamic 

Republic of Pakistan 1973; that the treatment meted out to the appellant is
I

dearly based on discrimination and malafide as such the respondents violated 

the principle of natural justice; that the appellant is fully entitled to be 

promoted to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad­

hoc/contract SS have been regularized with all back benefits including seniority 

in light of Section 9 of the Khyber Pakf.tuhkhwa Civil Senyants Act, 1973 read , j 

with Khyber Pakhtunkhwa Civil Sewants (Appointment, Promotion and 

Transfer) Rules, 1989; that the respondents violated Article 38(e) of the 

Constitution of Islamic Republic of Pakistan, 1973, according to which state is 

bound to eliminate disparity in the income and earning of individuals including

03.

as

%

2 >
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persons in the services of the Federation, thus in light of the above quoted
tk ■

Article .of the Constitution the respondents are duty bound to promote the

w.e.f. 2009 i.e. the date when the ad-

I

appellant to the post of SS (BPS-17) 

hoc/contract Subject Specialist have been regularized with all back benefits.

Learned Additional Advocate General appearing on behalf of 

has contended that the respondent department advertised 

posts of Subject Specialist BS-17 purely on contract basis for a period of six

2004; that the contract was extended for further six 

the light of notification dated 24.03.2006; tiatj as per terms and 

conditions in-service teachers were not allowed to apply against the post of six 

month contract being regular employee of thq department. He added that 

matter was also decided by the Hon'ble Peshawar High cjourt Peshawar in Writ 

Petition No. 2905-P/2G09 titled "Atta Ullah and others Versus The Chief 

Secretary Khyber Pakhtunkhwa etc." which was disposed of in the following

terms:-.

04. -

somerespondents

months in the year,

months in

that the Act, XVI of 2009, commonly known as (Regularization of 

Services) Act, 2009 is held as beneficial and remedial legislation, 

to which no interference is advisable hence, upheld.

Official respondents are directed to work out the backlog of the 

promotion quota as per above mentioned example, within 30 

days and consider the in-service employees, till the backlog i: 

washed out, tilL then there would be complete ban on fresh

(0

(ii) .

’^ESTEB
IS .

vice».
a if«haw«>.r

■ recruitment. > >

We have heard learned. counsel for the parties and have05 I

-5perused the record.

.0^
...a;

Record reveals that the ' appellant was sep/ing as subject 

specialist (BPS-16) against a regular post. In 2004 some posts-of subject 

specialists in BPS-17 were advertised and the appellant also applied for the

06. »J
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through proper channel and with permission of the respondents and 

was selected and appointed as such vide order dated 10-09-2005 for a 

period of six months, which was further extended for another period of six 

; months vide order dated 24-03-2006. In the meanwhile, the respondents 

- issued a notification dated 15-09-2005 that in-service candidates, who wish 

to join the contractual post of SS (BPS-17), can join the post with the 

condition that either they shall resign from their existing post or get leave 

without pay from their regular posts. In compliar 

requested for leave without pay, which was granted vie 

02-2006. The contractual period of the post of SS(BPS-17) was again 

extended for another period of six months vide brder_ dated 20-10-2007, 

but the . appellant was not granted leave without pay after expiry of his 

previous leave without pay, thus the appellant was compelled to return to 

his Original post of SS(BPS-16). In august 2007, the posts of SS (BPSil7) 

again advertised, but in-service teachers were debarred to appear in 

, /the test, but before such appointments were mabe, the contract 

^ appointees were regularized vide order dated 24-10-2009 and 11-12-2009.

same

i

ce the appellant

e order dated 28-

07. / In a situation, the appellant was deprived of his contractual post 

of SS (BPS-17) in the first place due to refusal of leave without pay, which 

was admissible to him as per notification dated 15-09-2005 and secondly 

he was deprived of regularization against that post. Stance of the appellant 

hold force to the effect that if he was granted leave without pay, he would 

S have served against the contractual post of SS (BPS-17) till its 

0 regularizahon and he would have been regularized alongwith his batch- 

mates, but the respondents violated its own order dated 15-09-2005 by 

not granting him leave without pay. It is also worthy to note that the 

respondents initially allowed in-se,Yice teachers to work against the 

contractual post of SS(BPS-17) either to obtain leave without pay or resign 

'from 'their original post and later on refused the same facility without

: fL
ti s
■“5
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supersession of order dated 15-09-2005, which however was not 

warranted. '•5.

We are of the considered opinion that the appellant has not 

been treated in accordance with law, as the appellant served against the

08.

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer . 

, but just before its regularization, the appellant was, refused leave without

pay, which compelled him to return to his original position of SS(BPS-16),

thus deprived him of the benefits, which were admissible td him after his

regularization against SS (BPS-17) on the one hand and on the other hand

the appellants promotion/seniority was also blocked by inducting huge

number of BPS-17 through their regularization. The irregularity committed

by the respondents was refusal of leave without pay, which however was

admissible to him under notification dated 15-09-2005 and which, created

the whole mess, due to which the appellant suffered for the unlawful act of 

the respondents. Equity' and fair play demands that the appellant must 

. avail the benefits accrued to him against the contractual post of SS (BPS- 

17), which was later on regularized and against which the appellant served 

for quite longer time, but was illegally detached from such post, which

1however was not warranted.

In view of the foregoing discussion, the instant appeal as well 

as connected service appeals are accepted as prayed for. Parties are left to 

bear their own costs. File be consigned to record room.

09.
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■ YVC'S _/2021appeal no kbM
Mr. Nasir Ali, SST (BPS-16),
Govt. High School No.2, Haripur. appellant

VERSUS

1- The secretary Elementary and Secondary Educationrs'". ».-»
Department, Khyber Pakhtunkhwa, Peshawar.
The District Education Officer, District3-

OF THE KHYBERUNDER SECIION 4

PROMOTINGJTHE
T^cjlT^ \A/-F-F 9009 l.F FROM THE PATE WHENJUi 
ftnuor^ rnMTPArr SUBJErT SPECIAL1ST_(.BPS-17}

ftFFN regularized AND AGAINST NO ACIl^
TAKEN oFTtHE DEPARTMjmALAPPEAkOF APPELLANT
WITHIN THF statutory PERIOD

APPEAL 1974

NOT

tjRAYER:
.rrpntance of thls_MBeaLthe_ie!5Bon^p^ 

hP directed to mnsideji_the__appellant Jm:

p_f onnQ i P. ihe date when the adhoc/ contract 
/ppc|_1|-7) hpvm hpptn regularized withback benefitg 
rotherremedyjdlichjhis^^ 

?'cihiinal deems m that may also he awarded in favQLaf
the appellant, AT ri/fs t i.i>

That on

R/SHWETH: 
ON FACTS:

1/ N , ^ ' * f **

.So.

- i 1 That the appellant is the employee of the respondent A'mtis-
■px apartment and performing his duty as W.I (BPS-16).
C- «

« 2 That in the year 2004 the respondents asked applications fw
J me ost of Subject Specialist (SS) on contact bas.s^ T at

after^ppearlnp In the test conducted through^EATA,^the

months. Copies of the

a I t'E'd

Sli.llt 
"iiiuul'

* ilL
Si-t\ • k

Ia appellant was appointed on
basis...for a period of six■<

co'.'itraC't
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detailed judgment of today, passed in service appeal

Javed Versus Secretary 

Government of

Argume

Vide our

No. 2756/2021 titled Abdullah

Education Department
bearing

& Secondary"Elementary
^ Peshawar and three 

Parties are left

Pakhtunkhwa through Chief Secretaiy

eal is accepted as prayed for.
Khyber 

others", the instant app 

to bear their own costs
, File be consigned to record room.

announced
02.02.2022

WAZIR)(aYiq-ur-rehman 
member (E)

CHAIRMAN

•I’;;''"'of l*v. s'

''' ' ' '''

--------------------- ■■

\o(. Q >ix/ f
(oi w '*•

orcoio^-''-------------
. ............... I.:

l);u..
Hail; oi Dcli' i-ri '3



-------i.

-
/

>£

RFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PES
s

Service Appeal No. 2756/2021

Date of Institution ... . 27.01.2021
02.02.2022Date of Decision

Mr. Abdullah laved, SST (BPS-16) ASDEO (Male), District Haripur.
(Appellant)

VERSUS

. The Secretary Elementary & Secondary, Education Department Government of 
Khyber Pakhtunkhwa through Chief Secretary, P.eshawar and three others.

(Respondents)

Noor Muhammad Khattak, 
. Advocate For Appellant

For respondents !Muhammad Adeel Butt, 
Additional Advocate.General

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN TAREEN 
ATIQ-UR-REHM AZIR

JUDGMENT

ATIO-UR-REHMAN WAZIR MEMBER (BY.- This single

judgment shall dispose of instant service appeal as well as, the following

connected service appeals, as common question of law and facts are involved

therein.

1. 2757/2021 titled Qazi Jav6d Iqbal

2. 2758/2021 titled Nasir Ali

3. 2759/2021 titled Qazi Behram LiJ
- n,*

4. 2760/2021 titled Qazi Shaheen Iqbal

5. 2761/2021 titled Azra Bibi ’llij

6, 2762/2021 titled Qazi Sikandar

0r
V A
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02. Brief facts of the case are that the appellant is employee of the 

resp6nclei|)t departmentj and perforpiing duty as SST (BPS-16). In the year 

2004, the respondents invited applications for the post of subject specialist on

»■

contract basis and after due process of selection, the appellant was appointed

as Subject Specialist (BPS-17) on contract basis for a period of,six months vide

order dated 10-09-2005. The contract period was renewed/extended for
I

another period vide notification dated 24.03.2006. It is worth to mention here

that a notification was issued by the respondent department that in-service 

teachers, who are also appointed on contract basis as SS(BPS-17) should get 

leave without pay from their original post of SS(BPS-16), if they want to

. continue their contractual appointments. The appellant applied for extra

ordinary leave, which was granted to the appellant by the department vide 

order dated 28.02.2006. It is pertinent to mention here that the entry with 

regard to the leave without pay was made on the service book of the appellant. 

After^piry of the contract period the same was once again renewed/extended 

vjde notification dated 20.10.2Q07, but the department refused to sanction 

/ leave without pay to the appellant end thus the appe lant was deprived to 

continue seryice as Subject Specialist on contract basis) hence the appellant 

returned to his original post of SS (BPS-16). Vide advertisement dated August, 

2007 the posts of Subject Specialist were once again advertised but through 

this odvertisement the in-service teact;ie.rs were debarred to appear in the test, 

hence the appellant was also not allowed to be appointed/selected on the post 

of SS on contract basis. In the meanwhile the contract appointees were 

> regularized vide notifications dated 24.10.2009 and IT. 12.2009 and thereby 

^ permanently depriving the appellant from appointment on contract basis on the 

post of SS as well as through this regularization the right of promotion of the 

appellant to the post of SS was also curtailed. The appellant feeling aggrieved 

from the action of the respondents and from the impugned regularization dated 

24.10.2009 and notification dated 11.12.2009, preferred departmental appeal

r
[

• :
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followed by a Writ Petition No. 741-A/2010 before the Honorable Peshawar
-S'

High Court Abbottabad Bench which was decided vide, judgment dated. 

24.lf.202(5"wiffi the'Wse'fv'atibn'that'the' matter pertairjing 'tb''terms ‘and

conditions, therefore, the petition was dismissed being not maintainable.

However, the petitioners were given liberty to knock at the door of the

competent forum for redressal of their grievance, if so desired, hence the 

appellant filed the instant service appeal with prayers that the appellant may 

be considered for promotion to the post of subject specialist (BPS-17) with

effect from 2009 i.e. the date when adhoc/contract SS (BPS-17) had been

regularized with all back benefits including seniority. i

03. Learned counsel for the,appellant argued that by not promoting the

appellant to the post of SS (BPS-17). w.e.f. 2009 i.e. the date when the ad­

hoc/contract S.S (BPS-17) have been regularized with all back benefits

fuding seniority is against the law, facts, norms of natural justice and •/
■5

material on the record hence not tenable and liable to be modified/rectified to '

the extent of the appellant be promoted w.e.f. 2009 vi/ith all back benefits

including seniority; the appellant has not been treated by the respondent

department in accordance with law and rules on the subject noted above and 

as such the respondents violated Article 4 and 25 of the Constitution of Islarpic

Republic of Pakistan 1973; that the treatment meted out to the appellant is 

dlearlV basbd bri’discriminatiDrt‘'and malafide as such the respondents violated

the principle of natural justice; that the appellant is fully entitled to be ■

tr,- promoted to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-

« hoc/contract SS have been regularized with all back benefits including seniority 
H
W in light of Section 9 of the Khyber Pakhtunkhwa Civil Sen/ants Act, 1973 read

I ^ '•

'

0
~S.

With Khyber Pakhtunkhwa Civil Servants (Appointment,, Promotion and»!

Transfer) Rules, 1989; that the respondents violated Article 38(e) of the

Constitution of Islamic Republic of Pakistan, 1973, according to which state is

bound to eliminate disparity in the income and earning of individuals Including
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persons in the services of the Federation, thus ,in light of the above quoted

■Artide of-the-Constitution-,the .respondents are. duty bound to.promote, the
^ ii.

appellant to the post of. SS (BPS-17) w.e.f. 2009 i.e. the date when the ad- 

hoc/contract Subject Specialist, have been regularized witn all back benefits.

• •
Learned Additional Advocate General appearing on behalf of04

respondents has contended that the respondent department advertised some

posts of Subject Specialist BS-17 purely on contract basis for a period of six

months in the year, 2004; that the contract was extended for further six

months in the light of notification dated 24.03.2006; that as per terms and

conditions in-service, teachers were not allowed to apply against the post of six

month contract being reguiar employee of the department. He added that 

matter was also decided by the Hon't|le Peshawar High Court Peshawar in Writ 

Petition No. 2905-P/2b09 titled "Atta Ullah and others Versus The Chief

Secretary Khyber Pakhtunkhwa etc." which was disposed of in the following

tei^ms:-

(i) . that the Act, XVI of 2009, commonly known as (Regularization of

Services) Act, 2009 is held as beneficial and refnedial legislation.

to which no interference is advisable hence, upheld.

(ii) Official respondents are directed to work out the backlog of the 

promotiori'quota"as""per above' mentioned exampleyWithin 30/'
ArTKSTED

days and consider the ip-service employees, till the backlog is
CiIb/K.w

I ,
itV

washed out, till then there would be complete ban on fresh

recruitment.

0 >LIJWe have heard learned counsel for the parties' and have05
Sr.

Vi

0perused the record.
■0! . 0

.‘ARecord reveals that the appellant was serving as subject 

specjalist (BPS-16) against a regular post. In 2004 some posts of subject 

specialists in BPS-17 were advertised and the appellant also applied for the

06. O ^
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same through proper channel and with permission of the respondents and

was selected and appointed as such vide order dated 10-09-2005 for a
1 ' ■ ^

period of Six months, which was further extended for another period of six 

months vide order dated 24-03-2006. In the meanwhile, the respondents

••

issued a notification dated 15-09-2005 that in-service candidates, who wish

to join the contractual post pf SS (BPS-17),: can join the post with the 

condition that either they shall resign from their existing post or get leave
«

i

without pay from their regular posts. In compliance the ■ appellant 

requested for leave without pay, which was granted vide order dated 28- 

02-2006. The contractual period of the post of SS(BpS-17) was again 

extended for another period of six months vide order dated 20-10-2007,'

but the-appellant was not granted leave without pay after expiry of his 

previous leave without pay, thus the appellant was compelled to return to

his original post of SS(BPS-16). In august 2007, the posts of SS (BPS-T7)

w^e again advertised, but in-service teachers were debarred to appear in 

the test, but before such appointments were made, the contract 

appointees wer*e regularized vide order dated 24-10-2009 and 11-12-2009.

In a situation, the appellant was deprived of his contractual post07.
ii ■,■^ ; V..
ii

of SS (BPS-17) in the first place due to refusal of leave without pay, which

was admissible to him as per notification dated 15-09-2005 and secondly

he vyas deprived of regularization against that post. Stance of the appellant 

hold force to the effect that if he was granted leave without pay, he would

have served against the contractual post of SS (BPS-17) till its
x

/.=■-

0regularization and he would have been regularized alongwith his batch- ;; ■< 

mates, but the respondents violated its own order dated 15-09-2005 by s- 

not granting him leave without pay.' It is also worthy to note that the

H iy J:m a
’Ta K-
H2 a,■'1 .T!1 c : ,

5 *
■■ta.

^^0tl 7
“ i

tespondents initially allowed in-service teachers to work against the L
T

A r.contractual post of SS(BPS-17) either to obtain leave without pay or resign
0

from their original post and later on refused the same facility without♦ •
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supersession of order dated 15-09-2005, which however was not
^ ■

warranted.

08. We are .of the considered .opinion that the appellant has not 

been treated in accordance with law, as the appellant served against the 

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer 

. but just before its regularization, the'appellant was refused leave without ' 

pay, which compelled him to return to his original position of SS(BPS-16), 

thus deprived him of the benefits, which were admissible to him after his 

regularization against SS (BPS-17) on the one hand and on the'other hand 

the appellants promotipn/seniority was also blocked by inducting huge 

number of BPS-17 through their regularization. Jhe irregularity committed 

by the respondents was refusal of lee.ve without pay, which however 

admissible to him under notification dated 15-09-2005- and which created 

the whole mess, due to which the appellant suffered for the unlawful act of 

the respondents. Equity and fair play demands that the appellant must 

avail the benefits accrued to him against the contractual post of SS (BPS- 

17), which was later on regularized anc] against which the appellant served 

• ■ for quite longer time, but was illegally detached from such post, which 

however was not warranted.

was

M

09. In view of the foregoing discussion, the instant appeal as well 

as connected service appeals are accepted as prayed for. Parties are left to 

bear their own costs. File be consigned to record room.
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^7// AMappeal no.

Mr. Qazi Behram, SCT (BPS-16),
Govt. High School Laban Bandi/Haripur. appellant

VERSUS

1- I The Secretary Elementary and Secondary Education 

Department, Khyber Pakhtunkhwa, Peshawar.
Elementary and Secondary Education

Peshawar.
The Director
Department, Khyber Pakhtunkhwa 
The District Education Officer, District Haripur.

2-

3- RESPONDENTS

OF THE KHYBER 

^FRVICE TRIBUNAL ACT^
THE INACTION OF THE RESPONDENTS BY

MNOFR SECTION 4APPEAL 1974pakhtunkhwa

NOT PROMOTING THE APPELLANT TO TljiE POST OF S,S 

rRP<;-i7> W-E-F 2009 I.E. FROM THE DATE WHEN THE 
AHHOC/ CONTRACT SUBJECT SPECIALIST (BPS-.IZ) 

HAVE BEEN PFOHI ARIZED AND AGAINST NO ACTION 

TAKEN ON THF OEPARTMENTAl APPEAL OF APPELLANT 

AA/TTHTN THF STATUTORY PERIOD

PRAYER:
. That on arrpptanrp of this appeal the respondent may 

HimrtPd to consider the appellant forkindly be______________
promotion tn the post of Subject specialist (BPS-17)_v^
p-f. 2009 i.e. the date when the adhoc/ contract
(BPS-17) have been regularized with all back benefits
including seniority. Any other remedy wljtich this aMRUSt 

Trihnnai dppm«; fit that mav also be awarded in favor of

ledto-aay.

ESTFI>A’the appellant.

jgR/SHWETH: 
t^!0N FACTS: ......

• <>V4 I

«!>«'a s
■ iT?5. 1. That the appellant is the employee of the respondent

I ’ department and performing his duty as SCT' (BPS-16).
Cl

a, 3 
* ■«

That in the year 2004 the respondents asked applications for /A,*; c> 
the post of Subject Specialist (SS) on contract basis. That^ - 
after appearing in the test conducted through EATA, th^ 

appellant was appointed on the post of S.S (BPS-17) on .. 
contract basis for a period of six months. Copies of the

2.a
& •

' a ■
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ORDER
02.02.2022

Learned counsel for the appellant present. Mr. Muf^^d 

Adeel Butt, Additional Advocate General for the respondents prestfHe—^

Arguments heard and recor^ perused.

Vide our detailed judgment of today, passed in service appeal

€

bearing No. titled Abdullah Daved Versus Secretary

Education Department Government ofElementary &. Secondary 

Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three

others", the instant appeal is accepted as prayed for. Parties are left

to bear their own costs. File be consigned to record room.
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. -rfforf the KHVRFR PAKHTI IWKHiMA SERVICE TRIBUNAL PESHA^

Service Appeal No. 2756/2021
« ... V'er

\‘

\ :
27.01.2021
02.02.2022

Date of Institution ... 

Date of Decision ...

Mr. Abdullah javed, SST (BPS-16) ASDEO (Male), District Haripur.
(Appellant).» •

VERSUS

& Secondary, Education Department Government ofThe Secretary Elementary 
^ Khyber Pakhtunkhwa thrdCigh Chief Secretary, Peshawar and three others.

(Respondents)

Noor Muhammad Khattak, 
Advocate For Appellant

For respondentsMuhammad Adeel Butt, 
Additional Advocate General

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN TAJIEEN 
ATIQ-UR-REHM AZIR

JUDGMENT

This single­

judgment shall dispose of instant service appeal as well as the following 

connected service appeals, as common question of law and facts are involved

ATIO-UR-REHMAN WAZIR MEMBER (E).-

therein.

1. 2757/2021 titled Qazi Javed Iqbal

2. 2758/2021 titled Nasir Ali

3. ' 2759/2021 titled Qazi Behram

4. 2760/2021 titled Qazi Shaheen Iqbal
vice ••

\V.< ’■

5. 2761/2021 titled Azra Bibi
/

^ 7“

6. 2762/2021 titled Qazi Sikandar
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’ Brief facts, cf the case are that the appellant is employee, of the 

respondent department and performing duty as SST (BPS-16). In the. year 

2004, the respondents invited applications for the post of subject specialist on 

contract basis and after due process of selection, the appellant was appointed 

as Subject Specialist (BPS-17) on contract basis for a period of six months vide 

order- dated 10-09-2005. ■ The contract period was renewed/extended for 

. another period vide notification dated 24.03.2006. It is worth to mention here 

that a notification was issued by the respondent department that in-service ,

02.Ii

rfS ■

teachers, who are also appointed on contract basis as .SS(BPS-17) should get 

. leave without pay from their original post of SS(BPS-16), if they want to

continue ’their contractual appointments. Thp appellant applied for extra

ordinary leave, which was granted to the appellant by the department vide

order dated 28.02.2006. It is pertinent to mention here that'the entry with

regard to the leave without pay was made on the service bdok of the appellant. 

After^piry of the contract period the same was once again renewed/extended 

vjde, notification dated 20.10.2007, but the department refused to sanction

/ leave without pay to the appellant ^nd thus the appelant was deprived to 

continue'service as Subject Specialist on contract basis' hence the appellant 

■ . returned to his original post of SS (BPS-16). Vide advertisement dated August,

2007 the posts of Subject Specialist were once again advertised but through

• this advertisement the in-service teachers were debarred to appear in the test.

hence the appellant was also not allowed to be appointed/selected on the post

'of SS on contract basis. In the meanwhile the contract appointees were

regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby 

permanently depriving the appellant from appointment on contract basis on the ."I / 

post of SS as well as through this regularization the right of promotion of the
; •

H appellant to the post of SS was also curtailed. The appellant feeling aggrieved ' >

.C>":
from the action of the respondents and from the impugned regularization dated 

24.10.2009 and notification dated 11.12.2009, preferred'departmental appeal

r' 0
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Writ Petition No. 741-A/2010 before the Honorable Peshawar, followed' by a

High Court; Abbottabad Bench which was decided vide judgment dated
I :

the observation that the matter pertaining to terms and
1 ‘

dismissed being not maintainable.

■c 24.11.2020 with

conditions, therefore, the petition was 

However, the petitioners were given liberty to knock at the door of the

competent forum for redressal of their grievance, if so desired, hence the 

' appellant filed the instant service appeal with prayers that the appellant may 

be considered for promotion to the post of subject specialist (BPS-17) with 

effect from 2009 i.e. .the date when adhoc/contract SS (BPS-17) had been

regularized with all back benefits including seniority.

Learned counsel for the appellant argued that by not promoting the 

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad­

hoc/contract S.S (BPS-17) have been regularized wifh all back benefits 

ii^uding seniority is against the law, facts, norms of natural justice and 

/material on the record hence not tenable and liable to be modified/rectified to 

the extent of the appellant be promoted w.e.f. 2009 vdth all back benefits 

including seniority; the appellant has not been treated by the respondent 

department in accordance with law and rules on the subject noted above and 

as such the respondents violated Article 4 and 25 of the Constitution of Islamic 

Republic of Pakistan 1973; that the treatment meted out to the appellant is 

clearly based on discrimination and malafide as such the respondents violated 

the principle of natural justice; that the appellant is fully entitled to be 

promoted to the post of SS (BPS-17) w.e.f. .2009 i.e. the date when the ad­

hoc/contract SS have been regularized'with all back benefits including seniority ■ 

^ in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read 

^ with Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and 

Transfer) Rules, 1989; that the respondents violated v^ticle 38(e) of the 

Constitution of Islamic Republic of Pakistan,. 1973, according to which state is 

bound to elirhinate disparity in the income and earning of individuals including

03.
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same .through proper channel and with permission of the respondents and
^ ' ' ! ■

selected and appointed as such vide order'dated 10-09-2005 for a'
. I , ■

period of six months, which was further extended for another period of six 

'months vide order dated 24-03-2006. In'the meanwhile, the respondents 

issued a notification dated 15-09-2005 that in-service candicjates, who wish 

to join the contractual post of SS (BPS-i?), can join the post with the 

condition that either they shall resign frorh their existing post or get leave 

without pay from their regular posts. In 'compliance the appellant 

requested for leave vyithout pay, which was granted vie 

02-2006, The contractual period of the post of 55(6^5-17) was again 

extended for another period of six months vide order dated 20-10-2007, 

but the appellant was hot granted leave without pay after expiry of his 

previous leave without pay, thus the appellant was compelled to return to 

his original post of SS(BPS-16). In aiiigust 2007, the posts of SS (BPS-17) 

w^e again advertised, but in-service teachers were debarred to appear in 

/The test, ' but before such appointments were made, the contract 

appointees were regularized vide order dated 24-10-2009 and 11-12-2009.

was
£

e order dated 28-

!In a situation, the appellant was deprived of his contractual post 

of SS (BPS-17) in the first place due to refusal of leave Without pay, which 

was admissible to him as per notification dated 15-09-2005 and secondly 

■ he was deprived of regularization against that post. Stance o[ the appellant 

hold force to the effect that if he was granted leave without pay, he would 

have served against the contractual post of SS (BPS-17) till its 

reguiarization and he would have been regularized alongwith his batch- 

mates, but the respondents violated its own order dated 15-09-2005 by

07

rt ■5
C/5

m
r»'

not granting him leave without pay. It.Is also, worthy to note that the ' 

. , respondents initially allowed in-service teachers to work against the

T
i

contrktual post of SS(BPS-17) cither to obtain leave without pay or resign 

from , their original post and later on refused the same facility without
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. t.-: persons .in the services of the Federation, thus in light of the above quoted

Article of the Constitution the respondents are duty bound to promote the
1

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad- 

hoc/contractSubject Specialist have been regularized witi all back benefits.

£

Learned Additional Advocate General appearing on behalf of04.

respondehts has .contended that the respondent departmenj; advertised 

posts of Subject Specialist BS-17 purely on contract basis for a period of six 

months in the year, 2004;' that the contract was extended for further six

some

months in the light of notification dated 24.03.2006; that as per terms and 

conditions in-service teachers were not allowed to apply against the post of six 

month; contract being regular employee of the department. He added that 

matter was also decided by the Hon'ble Peshawar High Court Peshawar in Writ 

Petition No. 2905-P/2009 titled "Atta Ullah and others Versus The Chief 

Secretary Khyber Pakhtunkhwa etc." which was disposed of in the following
.• ■

t^ms:-

.that,the Act, XVI of 2009, commonly known as (Regularization of 

Services) Act, 2009 is held as beneficial and remedial legislation,

. to which no interference is advisable hence, upheld.

(li) Official respondents are directed'to work out the backlog of the 

promotion quota as per above mentioned expmple, within 30 

days and consider the in-service employees, till the backlog is 

washed out, till then therd would bd complete ban on fresh 

"recruitment. i

CO

ATTESTED

yi></ 
fiv

We have heard learned counsel for the parties and have05.

perused the record.

Record reveals that the appellant was _ serving as subject 

specialist (BPS-16) against a regular post. In 2004 some posts of subject 

specialists in BPS-17 were advertised and the appellant also applied for the

06.
.as
0 .
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supersession of order dated 15-09-2005, which however was hot\# -
<

warranted
s

We are of the considered opinion that the appellant has not ■ 

been treated in accordance with law, as the appellant served against the .

08

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer

but just before its regularization, the appellant was. refused leave without 

pay,, which compelled him to return to his briginal position of SS(BPS-16),

thus deprived him of the benefits, which were admissible to him after his

regularization against SS (BPS-17) on the one hand and-cjn the other hand 

the appellants promotion/seniorib/ was also blocked by inducing huge 

number of BPS-17 through their regularization. The irregularity committed

by the respondents was refusal of leaye without pay, which however was
■ ■ ' . ^ j

. admissible to him under notification dgted 15-09-2005 and which created 

the whole mess, due to which the appdilant suffered for the unlawful act of 

the respondents. Equity and fair play demands that the appellant must 

avail the benefits accrued to. him against the contractual post of SS (BPS- 

17), which was later on regularized and against which the appellant served 

for quite longer time, but was illegally detached from such post, which 

however was not warranted.

In view of the foregoing discussion, the instant appeal as well 

as connected service appeals are accepted as prayed for. Parties are left to 

bear their own costs. File be consigned to record room.'

09 a ^
I

ANNOUNCED 23 X
: 02.02.2022

< ® ■
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(AHMAD SULTAN TAREEN) 

^ CHAIRMAN
« he ture co^TIQ-UR-REHMAN WA2IR) 
oheTUrc p MEMBER (E)Certifies*
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bAPPFAI NO. 9 1 ^n_/2021

Mr. Qazi Shaheen Iqbal, SS (Pak Studies) (BPS-17), 
R.I.T.E (Male) Haripur.

!>«

U

appellant

VERSUS

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawa-.

2- The Director Elementary and Seconcary Education
Department, Khyber Pakhtunkhwa, Peshawa 
TheOistiict Education.Officer, District HaripL|r

respondents3-

OF THE KHYBER 
TRIBUNAL! ACT^ 1974

APPFAI UNDER SECTION 4
PAKHTUNKHWA SERVICE _
Af;ATNST THE INACTION OF THE RESPONDENTS BY 
NOT PROMOTING THE APPEH ANT TO THE POST OF S.S 
rRPS-17^ W-F-F 2QQ9 I E. FROM THE DATE WHEN THE

rnisiTRACT SUBJECT SPECIALIST fBPS-l?)ADHOC/
HAVE BEEN RFflULARIZED AND AGAINST NO ACTION
taken on the departmental appeal OF APPELLANI
WITHIN THE STATUTORY f^ERIOD

PRAYER:
That on acceptance of this appeal the respondent may 
kindly he directed to consider the_ appellant for
promotion tn the post of Subject specialist (BPS-17) Wz
f>-f. 2009 i.e. the date vtfhen the adhocV contract S-S 

iedto-<iay fBPS-17^ have been regularized with all back benefits 
I including seniority. Any other remedy which this aiiqugt
5Le-££jtrar Tribunal deems fit that mav also be awarded in favor of
>

. f

R/SHWETH:
ON FACTS: ivi"'

I

Vcs»*«

1. That the appellant is the employee of the respondent 
department and performing his duty as SET (BPS-17).

That in the year 2004 the respondents asked applications for 
the post of Subject Specialist (SS) on contract basis. That 
after appearing in the test conducted through EATA, the 
ap'poiiant was appointed on the post of S-S (-i’S-17) on 
contract basis for a period of six months. Copies of the

)

0
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ORDER

02.02.2022 . Learned counsel for the appellant present. Mr.i.^uhapnmad ^
‘r ^ “• n

V-.

Adeel Butt, Additional Advocate General for the respondehtf pr^^^nf, 

ArgufTients heard and record perused.

Vide our detailed judgment of today, passed in service appeal.

••C;

i

bearing No. 2756/2021 titled Abdulidh Javed Versus Secretary 

Elementary Secondary Education Department Government of 

Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three 

- others", the instant appeal is accepted as prayed for. Parties are left 

to bear their own costs. File be consigned to record room.

I

ANNOUNCED
02.02.2022

I!

\
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (E)
■AN TAREBN)(AHMAI

CHAIRMAN

i
I

ofAnpHciXi-.n
©jitc ol in-osuiUiitii-n)(

19.Ir'-----

jlr^cnl — 
'I'li'i -------- ■

■ /'.i/.C- __

A
N-.lll!'.'

A'T'-''

fkau of DeUvto vif CoiJ)

;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAW^

Service Appeal No. 2756/2021

27.01,2021
02.02:2022 .

Date of Institution ... 

Date of Decision ...!

3
1%: Abdullah'3aveci/SST (BPS46) ASDEO (Male); District Haripur.

(Appellant)
VERSUS

The Secretary Elementary & Secondary, Education Department Government of 
Khyber Pakhtunkh\A/a through Chief Secretary, Peshawar and three others. ,

(Respondents)

Noor Muhammad Khattak, 
Advocate For Appellant

For respondentsMuhammad Adeel Butt, 
Additional Advocate General

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN T^EEN 
ATIQ-UR-REHMA1<WAZIR

,• .
JUDGMENT

atio-ur-rehman wazir member (EI:- This single­

judgment shall dispose of instant service appeal as well as the following 

connected service appeals, as common question of law and facts are involved

therein.

1. 2757/2(321 titled Qazi Javed Iqbal
,i..

2. 2758/2021 titled Nasir Ali

3. 2759/2021 titled Qazi Behram,

4. 2760/2021 titled Qazi Shaheen Iqbal

•ESTEPAT’

J fat n'.«‘

5.; 2761/2021 titled Azra Bibi
■■I<

6. 2762/2021 titled Qazi Sikandar
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Brief facts of the case are that the appellant is employee of the
* I- '

. respondent oepartitienf-and' performing' duty- as SST (BPS-15)r In the year 

2004; the respondents invited applications for the post of subject specialist on 

contract basis and after due process of.selection, the appellant was appointed 

as Subject Specialist (BPS-17) on contract basis for a period of six months vide 

order dated 10-09-2005. The contract period was renewed/extended for 

another period vide notification dated 24.03.2006. It is worth to mention here 

that a notificationwas issued by the respondent department that in-service 

. teachers, who are also appointed on contract basis as SS(BPS-17) should get 

leave without pay from their original post of SS(BPS-16), if they want to 

continue their contractual appointments. The appellant applied for extra 

.ordinary leave, which was granted to the appellant by the department vide 

order dated 28.02.2006. It is pertinpnt to mention here that the entry with 

regard to the leave without pay was rhade on the service book of the appellant.

: After^piry of the contract period the sam^ was once again renewed/extended

e notification dated 20.10.2007, but the department refused to sanction 

^ leave vyithout pay to the appellant and thus the appe lant was deprived to
, . . i . ..

continue service as Subject Specialist on contract basis hence the appellant 

returned to his original post of SS (BPS-16). Vide advertisefoent dated August,

• 2007;the posts of Subject Specialist were pnce again advertised but through 

this advertisement the in-service teachers were debarred to appear in the test, 

hence the appellant was also not allovyed to be appointee/selected on the post 

of SS on contract basis. In the meanwhile the contract appointees were 

. regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby 

permanently depriving the appellant from appointment on contract basis on the 

^ post of SS as well as through this regularization the right of promotion of the 

^ appellant to the post of SS was also curtailed. The appellant feeling aggrieved 

O' from the action of the respondents and from the impugneej regularization dated 

24.ip.2009 and notification dated 11.12.2009, preferred departmental appeal

02.
V. I , ■
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followed by a Writ Petition No. 741-A/2010 before the Honorable Peshawar

High Court Abbottabad Bench whjch was decided vide judgment dated

24.1,1.2020 with the observation tfjat the matter pertaining to terms and • 

conditions, therefore, the petition was dismissed being not maintainable.

However, the petitioners were given liberty to knock at the door of the

competent forum for redressal of their grievance, if so desired, hence the 

appellant filed the instant service appeal with prayers that the appellant may 

be considered for promotion to the post of subject specialist (BPS-17) \Vith

• •

effect from 2009 i.e. the date when adhoc/contract SS (BPS-17) had been 

regularized with all back benefits including seniority.

Learned counsel for the appellant argued that by not promoting the03.

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-

hoc/contract S.S (BPS-17) have been regularized with all back benefits 

ii^uding seniority is against the law, facts, norms of natural justice and 

material on the record hence not tenable and liable to be modified/rectified to 

the extent of the appellant be promoted w.e.f. 2009 with all back benefits . .

r
S

12

including seniority; the appellant ha$ not been treated by the respondent
I

department in accordance with law and rules on the subject noted above and
.......................................................................... ,, ..................................................... ................... ■■ _

as such the respondents violated Article 4 and 25 of the Constitution of Islamic
i

Republic of Pakistan 1973; that the treatment meted out to the appellant is 

clearly based on discrimination and malafide as such the respondents violated 

the principle of natural justice; that the appellant is fully entitled to be 

promoted to the post of SS (BPS-17) w.e.f. 20d9 i.e. the date when the ad­

hoc/contract SS have been regularized with all back benef ts including seniority 

, ^ in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read 

i^with Khyber Pakhtunkhwa Civil Servants (Appointme nt. Promotion and 

Transfer) Rules, 1989; that the respondents violated |\rticle 38(e) of the 

Constitution of Islamic Republic of Pakistan, 1973, according to which state is 

bound to eliminate disparity in the income and earning of individuals including

s?%

4? Aft
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ftft
ft 4?
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persons in the services of the Federation, thus in light of the above quoted 

Article of the Constitution the respondents are duty bound to promote the 

appellant to the post of SS (^PS-l?) w.e.f. 2009 i.e. tie date when the ad- 

hoc/contraet Subject Specialist have been regularized witi all back benefits.

s

. Learned Additional Advocate General appearing on behalf of 

’ rekpohdents has contended that the respondent departjTient advertised 

posts of Subject Specialist BS-17 pufely on contract basis for a period of six 

months in the year, 2004; that the contract was extended for further six 

■months in the light of notification dated 24.03.2006; that as per terms and 

conditions; in-service teachers wefe not allowed to apply against the post of six 

month contract being regular employee of the departpient. He added that 

matter was also decided by the Hon'ble Peshawar High Court Peshawar in Writ 

Petition No. 2905-P/2009 titled "Atta Ullah and others Versus The Chief 

. Secr^ary Khyber Pakhtunkhwa etc." which was disposed of in the following 

tOi^s:- :

04.
♦ •

some

(i) that the Act, XVI of 2009, commonly known as (Regularization of 

Services) Act, 2009)5 held as beneficial and remedial legislation,

: to which no interference is aflvisable hence, upfjeld.

(ii) \ ’ Official respondents are directed to work out the backlog Of the 

promotion quota as per above mentioned example, within 30 

days and consider the in-service employees, till the backlog is 

vvashed out, till then there would be complete ban on; fresh

rO

attested

VesUi*"'"Sv
recruitment.

4>05. We have heard learned counsel for the parties and have

perused the record.

Record reveals that the appellant was serving as subject 

specialist {BPS-16) against a regular post. In 2004 somo posts of subject 

specialists in BPS-17 were advertised and the appellant also applied for the

06.
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same through proper channel and with permission of the respondents and 

was selected and appointed as such vide order dated 10-09-2005 for a 

period of six months, which was further extended for atiother period of six

♦ •

i

months vide order dated 24-03-2006. In the meanwhile, the respondents

issued a notification dated 15-09-2005 that in-service candidates, who wish

to join the contractual post of SS (BPSrl7), can join the post with the 

condition that either they shall resigp from their existing post or get leave 

without pay from their regular frosts. In compliance the appellant

■ : requested for leave without pay, which was' granted vice order dated 28- 

.. 02-2006. The contractuahperiod of the post of SS(B^S-17) was again

extended for another period of six months vide order dated 20-10-2007, 

but the appellant was not granted leave without pay after expiry of his 

previous leave without pay, thus the'appellant was comp 

his original post of SS(BPS-16). In august 2007, the posts of SS (BPSil7) 

w^e again advertised, but in-service teachers were debarred to appear in

elled to return to

the test,,. but before such appointments were made, the contract

appointees were regularized vide order dated 24-10-2009 and 11-12-2009.

In a situation, the appellant was deprived of his contractual post ’ 

of SS (BPS-17) in the first place due to refusal of leave without pay, which

was admissible to him as per notification dated 15-09-2005 and secondly
• . . 1,. .

he was deprived of regularization against that post. Stance of the appellant

07.

hold force to the effect that if he was granted leave without pay, he would

H have served against the contractual post of SS (BPS-17) till its 

2 regularization and he would have been regularized alongvyith his batch- 

mates, but the respondents violated its own order dated 15-09-2005 by
4-/a

& "if
♦ s

/ not granting him leave: without pay. It is also worthy to note that the
I

respondents initially allowed in-service teachers to work against the

contractual post of SS(BPS-17) either to obtain leave without pay or resign

from their original post and later on refused the same facility without
♦ •
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supersession of order dated 15-09-2005, which however was not 

warranted.

{

08. We are of the considered opinion that the appellant has not 

been treated in accordance with law, as the appellant served against the 

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer 

but just before its regularization, the appellant was refused leave without 

I pay, which compelled him to return tp his original position of SS(BPS-16), ' 

thus deprived,him of the benefits, which were admissible to him after his 

regularization against SS (BPS-17) on the one hand and oh the other hand 

the appellants promotion/seniority was also blocked by inducting huge 

number of BPS-17 through their regularization. The irregularity committed 

by the respondents was refusal of leave without pay, which however was 

admissible to him under notification dated 15-09-2005 and which created 

the whole mess, due to which the appellant suffered for the unlawful act bf 

the respondents. Equity and fair play demands that the appellant 

avail the benefits accrued to him against the contractual post of SS {BPS- 

17), which was later on regularized and against which the appellant served 

for quite longer time, but was illegally detached from such 

however was not warranted.

i.y

I.

i must

I
.^i

post, which
♦ ,•

09. In view of the foregoing discussion, the instant appeal as well 

as connected service appeals are accepted as prayed for. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
02.02.2022 <?
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V/ --------
(ATIQ-UR-R^HMAN WAZIR)

Tbe turecop, MEMBER (E)

/.
(AHMAD SULTAN TAREEN) 

. CHAIRMAN
A. 5^Certifi

mNER
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APPEAL /2021

LZc/if^Mr. Azra BiBi, SCT (BPS-16),
Govt. Girls High School, Sarai Saleh, Haripur.

APPELLANT

VERSUS

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawa'.

2- The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawa'.
The District Education Officer, District Haripir.3-

FESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL I ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT Pli<GMOTING THE APPELLANT TO THE POST OF S.S
fBPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent may 

ilecSto-day directed to consider the ’ao^ellant for
t fBPS-17) w-promotion to the post of Subject soeciali^l

rfi” e-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been regularized with all back benefits
including seniority. Any other remedy whifch this august
Tribunal deems fit that may also be awarded in favor of
the appellant.■ S? i

■ a? r.
ai R/SHWETH: 

ON FACTS:

.'^4- 1. Q
/<ZThat the appellant is the employee of the 'respondent'll' 

department and performing his duty as SCT (BPS-16).

That in the year 2004 the respondents asked applications 
the post of Subject Specialist (SS) on contract basis. That'^***^*"""' * 
after appearing in the test conducted through EATA, the 
appellant was appointed on the post of S.S,(BPS-17) on . 
contract basis for a period of six months. Copies of the

irm
•s'e

i * .r>4 2.
:A-: [ 'ey
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APPEAL ’ /2021

ikl2£l^Mr. Azra BiBi, SCT (BPS-16),
Govt. Girls High School, Sarai Saleh, Haripur.

APPELLANT

VERSUS

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawac 

2^ The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawac 

3- The District Education Officer, District Haripi r.
F ESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL I ACT. 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PT^GiV.OTING THE APPELLANT TO THE POST-OF S.S
fBPS-17^ W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTFtACT SUBJECT SPECIALIST fBPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

I <■

1
i

PRAYER:
That on acceptance of this appeal the respondent may 

ledto-day kindly be directed to consider the iaopeUant for 
promotion to the post of Subject specialist ffePS-17'> w-

2009 i.e. the date wheii the adhoc) contract S.S !

(BPS-17') have been regularized with all back benefits
including seniority. Any other remedy which this august
Tribunal deems fit that may also be awarded in favor of
the appellant.' ?? iJ

DC R/SHWETH; 
&la ON FACTS:

O4/H- 1. That the appellant is the employee of the 'respondent>*Tl]f^Tini 
department and performing his duty as SCT (BPS-16).

2. That in the year 200-^ the respondents asked applications /*.,
the post of Subject Specialist (SS) on contract basis. That” '
after appearing in the test conducted through EATA, the 
appellant was appointed on the post of S.S,(BPS-17) on 
contract basis for a period of six months. Copies of the

we..
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ORDER
02.02.2022 Learned counsel for the appellant present. Mr.

. t4

Adeel Butt, Additional Advocate General for the respondents

Arguments heard and record perused.

Vide our detailed judgment of today, passed in service appeal 

.. bearing No. 2756/2021 titled Abdullah Javed Versus Secretary 

Elementary & Secondary Education Department Government of 

“ Khyber Pakhtunkhwa through Chief Secretary,. Peshawar and three 

others", the instant appeal is accepted as prayed for. Parties are left 

to bear their own costs. File be consigned to record room.

ANNOUNCED
02.02.2022
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RFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL P

Service Appeal No. 2756/2021

Date of Institution ... ’ 27.01.2021

02.02.2022Date of Decision ...

Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male),' District Haripur.
(Appellant)

VERSUS

The Secretary Elementary & Secondary, Education Department Government of 
Khyber Pakhtunkhwa through Chief Seci;'etary, Peshawar and three others.

(Respondents)

/■

Noor Muhammad Khattak, 
Advocate For Appellant

For respondentsMuhammad Adeel Butt, 
Additional Advocate General

* •

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN T^EEN 
ATIQ-UR-REHM/U^AZIR

JUDGMENT

This singleATIO-UR-REHMAN WAZIR MEMBER f E):-

judgment shall dispose of instant service appeal as well as the following 

connected service appeals, as common question of law and facts are involved

therein. .

1. 2757/2021 titled Qazi laved Iqbal

2. 2758/2021 titled Nasir Ali
••fv

3.. 2759/2021 titled Qazi Behram 

4. 2760/2021 titled Qazi Shaheen Iqbal
: T-'>

5. 2761/2021 titled Azra Bibi

6. 2762/2021 titled Qazi Sikandar
V*
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Brief facts of the case are that the appellant is empioyee of the02.
5

respondent department and performing duty as SST (BPS-;i6). In the year

2004, the respondents invited applications for the post of subject specialist on

contract basis and after due process of selection, the appellant was appointed

as Subject Specialist (BPS-17) on contract basis for a period of six months vide

order dated 10-09-2005. The contract period was renewed/extended for 

another period vide notification-dated 24.03.2006. It is worth to mention here
" . ' ' I ' •

' 1
that a notification was issued by the respondent department that in-service 

teachers, who are also appointed on contract basis as SS{BPS-l7) shouid get. . 

leave yvithout pay from their original post of SS(BPS-16), if they want to 

continue their contractual appointments. The appellant applied for extra 

ordinary leave, which was granted to the appellant by the department vide 

order dated 28.02.2006. It is pertinent to mention here that the entry with 

regard to the leave without pay was rpade on the service book of the appellant. 

After^piry of the contract period the same was once again renewed/extended 

^ notihcation dated 20.10.2007, but the department refused to sanction 

/ leave without pay to the appellant and thus the appelant was deprived to 

continue service as Subject Specialist, on contract basis| hence the appellant 

returned to his original post of SS (BPS-i6). Vide advertisement dated August, 

2007 the posts of Subject Specialist Were once again advertised but through

this advertisement the in-service teachers were debarred to appear in the test, 

hence the appeliant was also not allowed to be appointed/selected on the post 

of SS on contract basis. In the meanwhile the contract appointees 

regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby 

permanently depriving the appellant from appoint^ment on contract basis on the' 

post of SS as well as through this regularization .the right of promotion of the 

appellant.to., the post pf^S.lyyas also curtailed.. The appellant .feeling, aggrieved 

from the action of the respondents and from the impugned regularization dated 

*^4.10.2009 and notification dated 11.12.2009, preferred departmental appeal

were

I

atte-sted

NER

I
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. follov'ied'.^by;. a„Writ, Petitipn No. 741-A/2010 before the Honorable Peshawar 

High Court Abbottabad Bench which was decided vide judgment dated 

■ 24.11.2020 with the observation that the matter pertaining to terms and

conditions, therefore, the petition was dismissed being not maintainable. 

However, the petitioners were given liberty to knock at the door of the
1

competent forum for redressal of their grievance, if so desired, hence the 

appellant filed the instant service appeal with prayers that the appellant may 

be considered for promotion to the post of subject specialist (BPS-17) with

effect from' 2009 i.e. the date when adhoc/contract SS (BPS-17) had been i

!
regularized with all back benefits including seniority.

f.
t

f
Learned counsel for the appellant argued that by not promoting the 

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-

03. 1
I

i
t,♦

1
hoc/contract S.S (BPS-17) have been regularized with all back benefits ::

ii^uding seniority is against the law, facts, norms of natural justite and ' 

/material on the record hence not tenable and liable to be modified/rectified to 

the extent of the appellant be promoted w.e.f. 2009 with all back benefits

(•
V.
'f

including seniority; the appellant has not been treated by the respondent 

department in accordance with law and rules on the subject noted above and 

as such the, respondents violated Article 4 and 25 of the Constitution of Islamic 

Republic of Pakistan 1973; that the treatment meted out to the appellant is 

clearly based on discrimination and malafide as such the respondents violated

IX

i

♦

the principle of natural justice; that the appellant is fully entitled to beI

promoted to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-

0hoc/contract SS have been regularized with all back benefts including seniority 

in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read 

with Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and 

Transfer) Rules, 1989; that .the respondents violated Article 38(e) of thgyv^'jl 

Constitution of Islamic Republic of Pakistan, 197.3, according to which state is

j
A
%

(y

O 0•csr

V

4

f O,..u
rbound to eliminate disparity in the income and earning of individuais includih^X,
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> persons in the services of the Federation, thus in light of the above quoted 

Article of the Constitution the respondents are duty bound to promote the 

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e, tjne date when the ad- . 

hoc/contract Subject Specialist have been regularized witn all back benefits.

s-

. Learned Additional Advocate General appearing' on behalf of 

respondents has .contended that the respondent department advertised 

posts of Subject Specialist BS-17 pufely on contract ba^is for a period of six 

months in the year, 2004; that the'contract'was extended for further six 

months in the light of notification dated 24.03.2006; tiat as per terms and 

conditions in-service teachers were not allowed to apply against the post of six 

month contract being regular employee of the depart nent. He added that 

matter was also decided by the Hon'ble Peshawar High Court Peshawar in Writ 

Petition No. 2905-P/2009 titled "Atlta Ullah and others Versus The Chief 

Secretary Khyber Pakhtunkhwa etc.'Mwhich was disposed of in the following

04,

some

♦ •

t^ms:-

that the Act, XVl of 2009, commonly known as (Regularization of 

Services) Act, 2009 is held as beneficial dnd renedial legislation.

0).

to which no interference is advisable hence, upheld.

Official respondents are directed to work out the backlog of the 

promotion quota , as per above mentioned example, within 30 

days and consider the in-service employees, till the backlog is 

washed out, till then there would be complete ban on fresh

(ii)

recruitment.

We have heard learned counsel for the parties and have05

perused the record.

(Record reveals that the appellant was serving as subject 

specialist (BPS-16) against a. regular post. In 2004 some posts of subject 

specialists in BPS-17 were advertised and the appellant also applied for the

06.

l-esliaW’**'
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same through proper channel and with permission of the respondents and 

was selected and appointed as such vide order dated 10-09-2005 for a 

period of six months, which was further extended* for another period of six 

months vide of-der dated 24'-i03-2006. in the meanwhile, the respondents 

issued a notification dated 15-09-2005 that in-service candidates, who wish 

to. join the contractual post of SS (BPS-17), can join the post with the 

condition that either they shall resign from their existing post or get leave 

without pay from their regular fjosts. In compliance the appellant 

reqgested for leave without pay, whjch vvas granted vice order dated 28-

5

r

02-2006, The contractual period of the post of SS(BpS-17) was again ' 

extended for another period pf six months vide order dated 20-10-2007,

but the appellant was not granted leave without pay after expiry of his

previous leave without pay, thus the appellant was compelled to return to

his original post of SS(BPS-16). In august 2007, the posts of SS (BPSil7) 

w^e again advertised, but in-service teachers were debarred to appear in

the test, but before. such appointments were made, the contract

appointees were regularized vide order dated 24-1O-20O9 and 11-12-20Q9.

In a situation, the appellant was deprived of his contractual post 

of SS (BPS-17) in the first place due to refusal of leave without pay, which 

was admissible to him as per notification dated 15-09-2'p05 and secondly 

he was deprived of regularization against that post. Stance of the appellant

07.

Qhold'force" to the effect that if he was granted leave without pay, he would 

have served against the contractual post of SS (BPS-17) till its 

regularization and he would have been regularized alongwith his batch- 

mates, but the respondents violated its own order dated 15-09-2005 by 

not granting him leave without pay. It is also worthy to note that the

5....
c

V/ E?
A

f-' V)
ATT6-:P'Ti:f> V..

respondents initially allowed in-service teachers to work against the 

contractual post of SS(BPS-17) either to obt;ain leave without pay or resign .‘l.y 

from their original post and later on refused the same facility without
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supersession of order dated 15-09-2005, which however was not 

warranted.
£

1

I 08. We are of the considered opinion that the appellant has not 

been treated in accordance with law, as the appellant served .against the 

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer 

but just before its regularization, the appellant was refused leave without 

pay, which compelled him to return to his original position of SS(BPS-i6), 

thus deprived him of the benefits, which were admissible to him after his 

regularization against SS (BPS-17) on the one hand and on the other hand 

the appellants promotion/seniority was also blocked by inducting huge 

number of BPS-17 through their regularization. The irregularity committed 

by the respondents was refusal of leave without pay, which however 

admissible to him under notification dated 15-09-2005 and which created 

the whole mess, due, to which the appellant suffered for the unlawful 'act bf. 

the respondents. Equity and fair play demands that the appellant

;

was

must

avail the benefits accrued to him against the contractual post of SS (BPS- 

. ■ 17), which was later on regularized and against which the appellant served

for quite longer time, but was illegally detached from such post, which 

however was not warranted.

I5
s:I
9

II

09. In view of the foregoing discussion, the instant appeal as well 

as connected service appeals are accepted as prayed for. Parties are left to 

bear their own costs. File be consigned (o record room.

1

/

* ANNOUNCED
02.02.2022

! .

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)

)
f«re copy
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“---- ----- ------------PFSHAWAR
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■usappeal no. y? UL---/2021

Mr. QazkSikandar, PSHT (BPS-15),
Prjmary School No.2 Laban Bandi, Haripur. appellant

VERSUS

1- The Secretary Elementary and Secondary Education 

Department, Khyber Pakhtunkhwa, Peshawar^^^

Peshawar.
The Director Elementary 
Department, Khyber Pakhtunkhwa 

3- The District Education Officer, District Harip|jr.

2-

flESPONDENTS

OF THE KHYBER
ACT. 1974

UNDER SECTION 4APPEAL
TRIBUNALnnAINSTTHF^INACTlON^oTTHE RESPONDENTS BY

NOT PROMOTING THE APPELLANT TO THE POST OF S.S
\A/-F-F 2009 I.E. FROM THE DATE WliEN THE 
CONTRACT SUBJECT SPECIALIST (BPS-17) 

HAVF RFFN REGULARIZED AND AGAINST NO ACTION 
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
^^fTTHTN THF «;tatutory period

ADHOC/

PRAYER:
arrpntance nf this appeal the respondent may 

rnn«;iHpr the appellant for
That on
kindly be directed to_______ ___

tn the DOSt of Subject specialist (BPS-17)
p-f. 2009 i.e. the date when the adho^/ contract S.S 

n fBPS-17) hawp been regularized with all back benefits 
ihrludina «;pnioritv. Any rpmRdy which this august 
Trih.mai Hpptms fit th^t may also be awarded in favor_Qf•>7 Id Q->\

thfi appellant.
0/ A.7^
LJ c*■ .B/SHWETH: 

g ON FACTS;
c

ff 1.

L- C-L- )
F « ' c;V./That the appellant is the employee of the respondent 

department and performing his duty as SPST (BPS-14).

6 2 That in the year 2004 the respondents asked applications for
i, ’ the post of Subject Specialist (SS) on contract basis. That 

after appearing in the test conducted thlrough EATA, the 
appellant was appointed- on the post of S.S (BPS-17) on 
contract basis for a peripd of six months. Copies of the

3 0
>
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r"
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|r,\Muhamnjad'tORDER

02.02.2022 Learned counsel for the^ appellant present.

, Additional Advocate General for the responS^Hg^

s:
*■

Adeel Butt

Arguments heard and record perused.

detailed judgment of today, passed in service appeal

titled Abdullah Javed Versus Secretary

Vide our

bearing No. 2756/2021

Elementary & Secondary ■ Education Department Government of

Peshawar and threeKhyber Pakhtunkhwa through Chief Secretary, 

others", the instant appeal is accepted as prayed for. 

to bear their own costs. File be consigned to record room.

Parties are left

i

announced
02.02.2022

A-

/\r-
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (E)CHAIRMAN
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
5

Service Appeal No. 2756/2021

27.01.2021
02.02.2022

Date of Institution ... 

Date of Decision ...

Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.
(Appellant)

VERSUS

The Secretary'E ementary, & Secondary Education Department Government of 
Khyber. Pakhtunkhwa through Chief Secretary, Peshawar and three others.

........ (Respondents)

Noor Muhammad Khattak, 
Advocate For Appellant

Muhammad Adeel Butt, 
Additional Advocate General

For respondents

AHMAD SULTAN TAREEN 
ATIQ-UR-REHM

CHAIRMAN
MEMBER (EXECUTIVE)AZIR

JUDGMENT

ATIO-UR-REHMAN WAZIR MEMBER fEI:- This single

judgment shall dispose of instant service appeal as well as the following

connected service appeals, as common question of law and facts are involved

therein.

1. 2757/2021 titled Qazi Javed Iqbal

2. 2758/2021 titled Nasir Ali .

3. 2759/2021 titled Qazi Behram

4. 2760/2021 titled Qazi Shaheen Iqbal

5. -2761/2021: titled Azra Bibi

""2K'6. 2762/2021 titled Qazi Sikandar

K'li,1,

I
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Brief facts of the case are that the appellant is employee of the, 

respondent department and performing duty as SST (BPS-16). In the year 

2004, the respondents invited applications for the post of subject specialist on 

contract basis and after due process of selection, the appellant was appointed 

as Subject Specialist (BPS-17) on contract basis for a period of six months vide 

order dated 10-09-2005. The contract period was renewed/extended for 

another period vide notification dated'24.03.2006. It is worth to mention here 

that-a notifi-cation- was .issued by the respondent department that in-service 

teachers, who are also appointed oh contract basis as SS(BPS-17) should get 

leave without pay from their original post of SS(BPS-16), if they want to 

continue their contractual appointments. The appellant applied for extra 

ordinary leave, which was granted to the appellant by the department vide 

order dated 28.02.2006. It is pertinent to mention here that the entry with 

regard to the leave without pay was itiade on the service book of the appellant. 

After^piry of the contract period the same was once again renewed/extended 

^de notification dated 20.10.2007, but the department refused to sanction-, 

leave without pay to the appellant and thus the appejlant was deprived to 

continue service as Subject Specialist on contract basis, hence the appellant 

. returned to his original post of SS (BPS-16). Vide adverti.sement dated August, 

2007 the posts of Subject Specialist were once again advertised but through 

this advertisement the in-service teachers were debarred to appear in the test, 

hence the appellant was also not allowed to be appointed/selected on the post
I,

of SS on contract basis. In the m.banwhile the contract appointees 

regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby 

permanently depriving the appellant from appointment on contract basis on the
I .

post of SS as well as through this regularization the right of promotipn of the 

appellant to the post of SS was also curtailed. The appellant feeling aggrieved 

from the action of the respondents and from the impugned regularization dated 

24.10.2009 and notification dated 11.12.2009, preferred departmental appeal

02.

were
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i

followed by a Writ Petition No. 741-A/2010 before the Honorable Peshawar
s

High Court Abbottabad Bench which was decided vide judgment dated 

24.11.2020 with the observation that the matter pertaining to terms and 

conditions, therefore, the petition was dismissed being not maintainable. 

However, ithe petitioners were given liberty to' knock at the door of the
■’ j. : ■

competehr'fo'rum 'for-redr.?.ssal of their grievance, if so desired, hence..the

♦ •

appellant filed the instant service appeal with prayers that the appellant may

be considered for promotion to the post of subject specialist (BPS-17) with

effect from 2009 i.e. the date when adhoc/contract SS (BPS-17) had been

regularized with all back benefits including seniority.

03. Learned counsel for the appellant argued that by not promoting the

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad- 

hoc/contfact S.S (BPS-17) have been regularized with all back benefits 

induding seniority is against the law, facts, norms of natural justice and 

/ material on the record hence not tenable and liable to be modified/rectified to

. the extent of the appellant be promoted w.e.f. 2009 v^ith all back benefits.

including seniority; the appellant has not been treated by the respondent

department in accordance with law and rules on the subject noted above and

as such the respondents violated Article 4 and 2^ of the Constitution of Islamic

Republic of Pakistan 1973; that the treatment meted out to the appellant is

clearly based on discrimination and malafide as such the respondents violated 
i '■ • ' '

the principlgi of natural justice; that the appellant is fully entitled to be 

promoted tojthe post of .SS (BPS-17) w.e.f. 2009 i.e. the date when the ad- 

hoc/Gontrc:ct.:SS..have been.regularized.w.ith.all back benefits including'seniority 

in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read

>

AI
with Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and C'l) •' >

^6'Transfer) Rules, 1989; that the respondents violated Article 38(e) of the • ►

A
^'1T t Constitution of Islamic Republic of Pakistan, 1973, according to which state is

bound to eliminate disparity in the income and earning of individuals including
..'or-a’-..'
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persons in the services of the Federation, thus in light of the -above quoted 

Article of the Constitution the respondents are duty bound to promote the 

appellant to the post of SS (BPS-17) w.e.f. 2009 I.e. the date when the ad- 

hoc/contract Subject Specialist have been regularized with all back benefits.

s

•
Learned Additional Advocate General appearing on behalf of04.

respondents has contended that the respondent department advertised some, 

posts of Subject Specialist BS-17 purely on contract basis for a period of six 

months in the year, 2004; that the contract was extended for further six 

months in the light of notification dated 24.03.2006; that as per terms and 

conditions in-service teachers were not allowed to apply against the post of six 

month contract being regular employee of the department. He added that 

matter was also decided by the Hon'ble Peshawar High Court Peshawar in Writ 

Petition No. 2905-P/2009 titled "Atta Ullah and others Versus The Chief

Secretary Khyber Pakhtunkhwa etc." which was disposed of in the following

terms

that the Act, XVI of 2009, commonly known as (Regularization of(i)

Services) Act, 2009 is held as beneficial and remedial legislation, 

to which no interference is advisable hence, upheld.
I

Official respondents are directed to work out the backlog of the 

promotion quota as per above mentioned example, within 30

(ii)

.|days and consider the in-service employees, till the backlog is

vyashed out, tilL then there would be complete ban on fresh

recruitment.

We. have heard learned counsel for the parties and have05. Zv A
perused the record. O

- f

Record reveals that the appellant was serving as subject06.

fc ^ .specialist (BPS-16) against a regular post. In 2004 some posts of subject V
I.''a ■

'■..'specialists in BPS-17 were advertised and the appellant also applied for the
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same through proper channel and with permission of the respondents andS'

was selected and appointed as such vide order dated 10-09-2005 for a 

period of six months, which was further extended for aniother period of six

rrionths vide order dated 24-03-2006. In the meanwhile, the respondents

issued a notification dated 15-09-2005 that in-service candidates, who wish

to join the contractual post of SS (BP3-17), can join the post with the

condition that either they shall resign from their existing post or get leave

without pay from their regular posts. In compliance the appellant

requested for leave without pay, which was granted vide order dated 28-

02-2006. The contractual period of the post of SS(BPS-17) ■ was again

extended for another period of six months vide order dated 20-10-2007,

but the appellant was not granted leave without pay after expiry of his 

previous leave without pay, thus the appellant was compelled to return to

his original post of SS(BPS-16). In august 2007, the posts of SS (BPS-17) 

w/re again advertised, but in-service teachers were debarred to appear in 

the test, but before such appointments were made, the’ contract
♦ •

appointees were regularized vide order dated 24-10-2009 and 11-12-2009.

07. In a situation, the appellant was deprived of his contractual post

of SS (BPS-17) in the first place due to refusal of leave without pay, which

was admissible to him as per notification dated 15-09-2005 and secondly

he was deprived of regularization against that post. Stance of the appellant

hold force to the effect that if he was granted leave without pay, he would

have served against the contractual post of SS (BPS-17) till its

regularization and he- would have been regularized alongwith his batch

mates, but the respondents violated its own order dated 15-09-2005 by /

* .’7

'///<>

not granting him leave without pay. It is also worthy to note that the 

respondents initially allowed in-service teachers to work against the 

contractual post of SS(BPS-17) either to obtain leave without pay or resign 

from their original post and later on refused the same facility without
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supersession of order dated 15-09-2005, which however .was not»

warranted.

We are of the considered opinion that the appellant has not 

been treated in accordance with law, as the appellant served against the 

contractual post of SS (BPS-17) alongwith his batch-mates for quite longer 

but just before its regularization, the appellant was refused leave without

08.

pay, which compelled him to return to his original position of SS(BPS-16),
♦ •

thus deprived him of the benefits, which were admissible to him after his

regularization against SS (BPS-17) on the one hand and on the other hand

the appellants promotion/seniority was also blocked by inducting huge 

number of '3PS-17 through their regularization. The irregularity committed 

by the respondents was refusal of leave without pay, which however was
I

admissible to him under notification dated ,15-09-2005 and which created 

the whole mess, due to which the appellant suffered for the unlawful act of 

the respondents. Equity and fair play demands that the appellant must 

avail the benefits accrued to him against the contractual post of SS (BPS- 

17), which was later on regularized and against which the appellant served 

_ for quite longer time, but was illegally detached from such post, which - 

however was not warranted.

t f< ' lii
■
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In view of the foregoing discussion, the instant appeal’as well 

as connected service appeals are accepted as prayed for. Parties are left to 

bear their own costs. File be consigned to record room.
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02.02.2022

. k/^
(ATIQ-UR-REHMAN WA2IR) 
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
^ PESHAWAR

J2021APPEAL NO.

Mr. Abdullah Javed, SST (BPS-16), 
A.S.D.E.O (Male), District Haripur.

APPELLANT

VERSUS

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

3- The District Education Officer, District Haripur.
RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE 
ADHOC/ CONTRACT SUBJECT SPECIALIST rBPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT 
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent may 
kindly be directed to consider the appellant for 
promotion to the post of Subject specialist rBPS-17^ w- 
e-f. 2009 i.e. the date when the adhoc/ contract S.S 
(BPS-17) have been regularized with all back benefits 
including seniority. Any other remedy which this auau.st
Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:
ON FACTS:

1. That the appellant is the employee of the respondent 
department and performing his duty as SST (BPS-16). 9 >

2. That in the year 2004 the respondents asked applications for 
the post of Subject Specialist (SS) on contract basis. That 
after appearing in the test conducted through EATA, the 

appellant was appointee on the post of S.S (BPS-17)
>
,7V.

on ^
contract basis for a period of six months. Copies of the c f



advertisement and appointment order are attached as 
annexure A&B.

3. That it is pertinent to mention here that the contract period 
was renewed/ extended for another period, vide notification 
dated 24-03-2006. Copy of the notification dated 24-03-2006 
is attached as annexure C.

4. That it is worth to mention here that a notification 
issued by the respondent department that in-service 
teachers appointed on contract basis as SS should get leave 
without pay and the same was granted to the appellant by 
the department vide order dated 15-09-2005. Copy of the 
order dated 15-09-2005 is attached as annexure

5. That it is pertinent to mention her.that the entry with regard 
to the leave without pay was made on the service book of 
the appellant. Copy’of the service book is attached as 
annexure

was

D.

E.

6. That after the expiry of the contract period the
once again renewed/ extended vide notification dated 20-10- 
2007, but the department refused to sanction leave without 
pay to the appellant and thus the appellant was deprived to 
continue-service as SS.

same was

7. That vide advertisement dated August, 2007 the posts of SS 

were once again advertised but through this advertisement 
the in-service teachers were debarred to appear in the test, 
hence the appellant was also not allowed to be appointed/ 
selected on the post of SS on contract basis. Copy of the 
advertisement is attached as annexure F.

That it is important to mention here that before regular 

appointment of the contract appointees were regularized 
vide Notification dated 24-10-2009 and. 11-12-2009 and 
thereby permanently depriving the appellant from 
appointment on contract basis on the post of SS as well as 
through this regularization the right of promotion of the 
appellant to the post of SS was also curtailed. Copies of the 
regularization Act dated 24-10-2009 and notification dated 
11-12-2009 are attached as annexure

8.

G&H.

9. That appellant feeling aggrieved from the action of the 

respondents and from the impugned regularization dated 24- 

10-2009 and notification dated 11-12-2009, preferred 
departmental appeal followed by a writ petition No. 741- 
A/2010 before the August Peshawar High Court, Abbottabad 
Bench which was decided on, 24-11-2020 with the 

observation that the matter pertaining to terms and 
conditions therefore, "For what has been discussed

.2s
' ;■
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0



i'
/

hereinabove, this petition is dismissed being not 
maintainable. However, the petitioners shall be at 
liberty to knock at the door of the competent forum 
for redressa! of their grievance, if so desired." Copies 
of the departmental appeal, memo of writ petition and 
judgment dated 
annexure ...........

h

24-11-2020 are attached as
I, 3

&K.

10. That having no other remedy the appellant preferred the 
instant appeal on the’following grounds amongst others.

GROUNDS:

A- That by not promoting the appellant to the post of S.S (BPS- 
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S 
(BPSrl7) have been regularized with ail back benefits 
including seniority is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and 
liable to be modified/rectified to the extent of the appellant 
■be promoted w-e-f 2009 with all back benefits including 
seniority.

That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 
and 25 of the Constitution of Islamic Republic of Pakistan 
1973.

B-

C- . That, the treatment meted out to the appellant is clearly 
. based on discrimination and malafide and as such the 

respondents violated the principle of natural justice.

' ' D-). That appellant is fully entitled to be promoted to the post of • 

S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized with all back 
benefits including seniority in light of the section 9 of the 
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 

Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion 
and Transfer) Rules, 1989.

E- That appellant is also entitled for his promotion w-e-f 2009 
with all back benefits.

F- That respondents violated Article 38(e) of the Constitution of 
Islamic Republic of Pakistan 1973, according to which state 
is bound to eliminate disparity in the income and earning of 
individuals including perrons in the services of the 

Federation, thus in light of the above quoted Article of the 

Constitution the respondents are duty bound to promote the 
appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the



t

k date when the, adhoc/ contract S.S (BPS-17) have been 
regularized with all back benefits including seniority.

■ ^

That appellant seeks permission to advance other grounds 
and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 
appellant may very graciously be accepted as prayed for, 
please.

Dated: 08-01-2021

G-

APPELLANT

ABDULLAH JAVED

THROUGH:
NOOR MOHAMMAD KHATTAK

KAMRAN KHAN

UMER FAROOQ
6^

SHAHZULLAH YOUSAFZAI

&
MIR ZAMAN SAFI 

ADVOCATES
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I ntrimpF THF KHYBER PAKHTUNKHWA SFRVICE TRIBUNA,Ly

\ PESHAWAR

&
72021APPEAL NO.

Mr. Qazi Javed Iqbal, SDM (BPS-16), 
Govt. High School Laban Bandi, Haripur.

APPELLANT

VERSUS

Elementary and Secondary Education1- The Secretary
Department, Khyber Pakhtunkhwa, Peshawar.

Elementary and Secondary Education2- The Director 
Department, Khyber Pakhtunkhwa, Peshawar.

3- The District Education Officer, District Haripur.
RESPONDENTS

OF THE KHYBER 

TRIBUNAL ACT, 1974
UNDER SECTION 4APPEAL

PAKHTUNKHWA SERVICE 
AGAINST THE INACTION OF THE RESPONDENTS BY 

NOT PROMOTING THE APPELLANT TO THE POST OF^^ 
rRP<;-17I W-E-F 2009 I.E. from THE DATE WHEN THE 
ADHQC/ CONTRACT SUBJECT SPJECIALISTLJMSclT} 

HAVE BEEN REGULARIZED AND AGAINST NO_ACII<^. 
TAi/gM HKt THF nFPARTMENTAl. APPEAL OF APP^LANJ 

WTTHTN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeajjthe respondent may 

directed to consider the appeilant forkindly be________________
nromotion to the post of Subject specialist (BPS-17)_w::
p-f. 2009 i.e. the date when the adhoc/ contract S.S
rBPS-17) have been regularized with all back benefit^
including seniority. Anv other remedy whjctvthis august 
THhtinal dooms fit that may also be awarded in favor.of
the appellant.

R/SHWETH:
ON FACTS:

1. That the' appellant is the employee of the respondent 0 >
department and performing his duty as SDM (BPS-16)‘.

2. That in the year 2004 the respondents asked applications for ; j 
the post of Subject Specialist (SS) on contract basis. That /iL 

after appearing in the test conducted through EATA, the JI 

appellant was appointed on , the post of S.S (BPS-17) on £ 

contract basis for a period of six months. Copies of the

3 -
k. >
3 V
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t
and appointment order are attached as

........... .........A&B.
1 advertisement 

annexure.......
■ ^

3 That it is pertinent to mention here that the contract period 

was renewed/ extended for another period vide notification 
dated 24-03-2006. Copy of the notification dated 24-03-2006
is attached as annexure......................................................

£

That it is worth to mention here that a notification was 

'issued by the respondent department that in-service 
teachers appointed on contract basis as SS should get leave 
without pay and the same was granted to the appellant by 
the department vide order dated 15-09-2005. Copy of the 

order dated 15-09-2005 is attached as annexure.............. D.

4.

That it is pertinent to mention her that the entry with regaid 
to the leave without pay was made on the service book of 
the appellant. Copy of the service book is attached as
annexure............................................. ...........................

That after the expiry of the contract period the same 
once again renewed/ extended vide notification dated 20-10- 
2007, but the department refused to sanction leave without 
pay to the appellant and thus the appellant was deprived to 

continue service as SS.

5.

E.

was6.

7. That vide advertisement dated August, 2007 the posts of SS 

were once again advertised but through this advertisement 
the in-service teachers were debarred to appear in the test,

■ ’ hence the appellant was also not allowed to be appointed/ 
selected on the post of SS on contract basis. Copy of the 

advertisement is attached as annexure ............................F.

That it is important to mention here that before regular 
appointment of the contract appointees were regularized 
vide Notification dated 24-10-2009 and 11-12-2009 and 

thereby permanently depriving the appellant from 

appointment on contract basis on the post of SS as well as 
through this regularization the right of promotion of the 

appellant to the post of SS was also curtailed. Copies of the 

regularization Act dated 24-10-2009 and notification dated 

11-12-2009 are attached as annexure............................G&H.

8.

0 ^

9. That appellant feeling aggrieved from the action of the 

respondents and from the impugned regularization dated 24- 

and notification dated 11-12-2009, preferred

("

3*
->10-2009

departmental appeal, followed by a writ petition No. 741- 
A/2010 before the August Peshawar High Court, Abbottabad' ... 
Bench which was decided on 24-11-2020 with the 

observation that the matter pertaining to terms and 

conditions therefore, "For what has been discussed
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/-

hereinabove, this petition is dismissed being not 
maintainable. However, the petitioners shall be at 
liberty to knock at the door of the competent forum 
for redressa! of their grievance, if so desired." Copies 
of the departmental appeal, memo of writ petition and 
iudqmanf dated 24-11-2020 are attached as
..................................................................................................................

10. That having no other remedy the appellant preferred the 

instant appeal on the following grounds amongst others.

■ 2

GROUNDS:

That by not promoting the appellant to the post of S.S (BPS- 
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S 
(BPS-17) have been regularized with all back benefits 
including seniority is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and 
liable to be modified/rectified to the extent of the appellant 
be promoted w-e-f 2009 with all back benefits including 

seniority.

That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 
and 25 of the Constitution of Islamic Republic of Pakistan 

1973.

A-

B-

That, the treatment meted out to the appellant is clearly 

based on discrimination and malafide and as such the 
respondents violated the principle of natural justice.

D-. That appellant is fully entitled to be promoted to the post of 
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized with all back 
benefits including seniority in light of the section 9 of the 

Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion 

and Transfer) Rules, 1989.

C-

That appellant is also entitled for his promotion w-e-f 2009 

with all back benefits.
E-

F- That respondents violated Article 38(e) of the Constitution of 
Islamic Republic of Pakistan 1973, according to which state 

is bound to eliminate disparity in the income and earning of 
individuals including persons' in the services, of the 

Federation, thus in light of the above quoted Article of the 

Constitution the respondents are duty bound to promote the 

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the

*2
>
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^ ■ date when the adhoc/ contract S.S (BPS-17) have been 
regularized with all back benefits including seniority.

G- That appellant seeks permission to advance other grounds 

and. proofs at. the time of hearing.

It is therefore, most humbly prayed that the appeal of the 

’ appellant may very graciously be accepted as prayed for
please.

Dated: 08-01-2021

f .
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THROUGH:
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SHAHZULLAH YOUSAFZAI
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWARI

/2021APPEAL NO.

' Mr. Nasir Ali, SST (B'PS-16),
Govt. High School No.2, Haripur.

APPELLANT

VERSUS

1- The Secretary Elementary and Secondary Education 

Department, Khyber Pakhtunkhwa, Peshawar. »
The Director Elementary and Secondary Education 
Department, Khyber Pakhtunkhwa,' Peshawar.
The District Education Officer, District Haripur.

2-

3-
RESPONDENTS

OF THE KHYBERAPPEAL UNDER SECTION 4
PAKHTUNKHWA SERVICE TRIBUNAL ACL__ 197.4
AGAINST THE INACTION OF THE RESPONDENTS .BY 
NOT PROMQTTMf; THF APPELLANT TO THE POST OF S.S 
fBPS-17) W-E-F 2009 I.E.l^ROM THE DATE WHEN THE 

ADHOC/ CONTRACT SUBJECT SPECIALIS-LjBPSilZ} 

HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the reso.on.dentjTiay 
kindly be directed to consider the appellant for 
promotion to the post of Subject specialist (BPS-17y wi
a-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17^ have been regularized with all back benefits 

including seniority. Anv other remedy which this august 
Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:
ON FACTS:

Q1. That the appellant is the employee of the respondent 
department and performing his duty as W.I (BPS-16).

That in the year 2004 the respondents asked applications for 

the post of Subject Specialist (SS) on contract basis. That 
after appearing in the test conducted through EATA, the M 

appellant was appointed on the post of S.S (BPS-17) on , 
contract basis for a period of six months. Copies of the
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and appointment order are attached as
......................A&B.advertisement 

annexure......

That it is pertinent to mention here that the contract period 

was renewed/ extended for another period vide notification 

dated 24-03-2006. Copy of the notification dated 24-03-2006 

is attached as annexure..................... .............................

That it is worth to mention here that a notification v\/as 
issued by the respondent department that in-service 

teachers appointed on contract basis as SS should get leave 
without pay and the same was granted to the appellant by 

the department vide order dated 15-09-2005. Copy of the 

order dated 15-09-2005 is attached as annexure.............. D.

5. That it is pertinent to mention her that the entry with' regard 
to the leave without pay was made on the service book of

3.

4.

the appellant. Copy of the service book is attached as 

annexure............................................................................

6. That after the expiry of the contract period the same 
once again renewed/ extended vide notification dated 20-10- 

2007, but the department refused to sanction leave without 
pay to the appellant and thus the appellant was deprived to 

continue service as SS.

7. That vide advertisement dated August, 2007 the posts of SS 

again advertised but through this advertisement
the in-service teachers were debarred to appear in the test, 
hence the appellant was also not allowed to be appointed/ 
selected on the post of SS on contract basis. Copy of the 

advertisement is attached as annexure

That it is important to mention here that before regular 
appointment of the contract appointees were, regularized 
vide Notification dated 24-10-2009 and 11-12-2009 and 

thereby, permanently depriving the' appellant from 
appointment on contract basis on the post of SS as well as 

through this regularization the right of promotion of the 
appellant to the post of'SS was also curtailed. Copies of the 
regularization Act dated 24-10-2009 and notification dated 

11-12-2009 are attached as annexure............................G&H. ^ ,

That • appellant feeling aggrieved from the action of the ^ y 

respondents and from the impugned regularization dated 24- 
10-2009 and notification dated 11-12-2009, preferred '' 
departmental appeal followed by a writ petition No. 741- •
A/2010 before the August Peshawar High Court, Abbottabad . / 
Bench which was decided on 24-11-2020 with the;/ o 

observation that the matter' pertaining to terms and 

conditions therefore, "For what has been discussed

was

were once

F.

8.
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hereinabove, this petition is dismissed being not 
maintainable. However, the petitioners shall be at 
liberty to knock at the door of the competent forum 
for redressai of their grievance, if so desired." Copies 
of the departmental appeal, memo of writ petitioir and 

judgment dated 24-11-2020 are attached as
annexure ...............................................................  •

That having no other remedy the appellant preferred the 

instant appeal on the following grounds amongst others.
10.

GROUNDS:

A- That by not promoting the appellant to the post of 5.S (BPS- 
vv-e-f 2009 i.e. the date when the adhoc/ contract S.S 

(BPS-17) have been regularized with all back benefits 
including seniority is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and 
liable to be modified/rectified to the extent of the appellant 
be promoted w-e-f 2009 with all' back benefits including
seniority.

B- That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 

and 25 of the Constitution of Islamic Republic of Pakistan 

1973.

C- That, the treatment meted out to the appellant is clearly 

based on discrimination and malafide and as such the
respondents violated the principle of natural justice.

D- That appellant is fully entitled to be promoted to the post of 
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized with all back 

benefits including seniority in light of the section 9 of the 
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 

Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion 

and Transfer) Rules, 1989.

E- That appellant is also entitled for his promotion w-e-f 2009 

with all back benefits.

That respondents violated Article 38(e) of the Constitution of [; • 
Islamic Republic of Pakistan 1973, according to which state 
is bound to eliminate disparity in the income and earning of (■'* 
individuals including persons in the services of the' - 
Federation, thus in light of the above quoted Article of the | 
Constitution the respondents are duty bound to promote the./ 

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the'' "*

AF-

l * i
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the adhoc/ contract S.S (BPS-17) have beendate when , .
. regularized with all back benefits including seniority

G- That appellant seeks permission to advance other grounds 

and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 

appellant may very graciously be accepted as prayed for,
please.

Dated: 08-01-2021 APPELLANT

NASIR ALI

THROUGH:
NOOR MOHAMMAD KHATTAK

KAMR^ KHAN

UI^^AROOQ

SHAHZULLAH YOUSAFZAI

MIR ZAMAN SAFI 
ADVOCATES
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V KHYBER PAKHTUNKHWA SERVlCE_lRIJByNAL
PESHAWAR

BEFORE JHE>

/2021appeal no.

Mr. Qazi Behram, SCT (BPS-16),
Govt, High School Laban Bandi, Haripur APPELLANT

VERSUS

and Secondary EducationThe Secretary Elementary 
Department, Khyber Pakhtunkhwa, Peshawar.

Elementary and Secondary EducationThe , Director
Department, Khyber Pakhtunkhwa, Peshawar. 

3- ■ The District Education Officer, District Haripur.

2-

RESPONDENTS

THE KHYBER 

ACT. 1974
APPEAL UNDER SECTION__ 4__OF—
PAKHTUNKHWA SERVICE TRIBUNAL
AGAINST THE INACTION OF THE RESPONDENTS _BY 

NOT PROMOTING THE APPELLANT TO THE POST OF S,S 

(BPS-171 W-E-F 2009 I E- FROM THE DATE WHEN TJiE 
roMTPA^T qimiFrT SPECIALIST (BPS-IZ)ADHOC/_____________

HAVF RFEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT;
XA/TTHTN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent_may.
___________ directed to consider the appellant_for
promotion to the post of Subject specialist (BPS-17y w: 

e-f. 2009 i.e. the date when the adhoc/ contract S.S 
rRPS-17^ have been regularized with all back benefits 

including seniority. Anv other remedy which this aumjst 
Trihnoal deems fit tha^- may ako be awarded in favor of

kindly be

the appellant.

R/SHWETH:
ON FACTS:

That the-appellant is the employee of the respondents 

department and performing his duty as SCT (BPS-16).‘ ■
t

2. That in the year 2004 the respondents asked applications for 
the post of Subject Specialist (SS) on contract basis. That 
after appearing in the test conducted through EATA, the 
appellant was appointed on the post of S.S (BPS-17) on 
contract basis for a period of six months. Copies of the

1.
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attached as
............A&B.

advertisement and appointment order are 

annexLire................... ......................................
I

1 ' That it is pertinent to mention here that the contract peiiod 

was renewed/ extended for another period vide notification 
dated 24-03-2006. Copy of the notification dated 24-03-2005
is attached as annexure.................................................. ..

That it is worth to
issued by the respondent department that 
teachers appointed on contract basis as SS should get leave 

without pay and the same was granted to the appellant by 

department vide order dated 15-09-2005. Copy of the 

order'dated 15-09-2005 is attached as annexure............ D.

mention here that a notification was
in-service4.

the

That it is pertinent to mention her that the entry with regard 
to the leave without pay was made on the service book of

book is attached as

5.

the appellant. Copy of the service
E.annexure

That after the expiry of the contract period the same was 
once again renewed/ extended vide notification dated 20-10- 

2007, but the department refused to sanction leave without 
pay to the appellant and thus the appellant was deprived to 

continue service as SS.

7. That vide advertisement dated August, 2007 the posts of SS 

were once again advertised but through this advertisement 
the in-service teachers were debarred to appear in the test, 
hence the appellant was also not allowed to be appointed/ 
selected on the post of SS on contract basis. Copy of the 

advertisement is attached as annexure ..............................F.

6.

That it is important to mention here that before regular 
appointment of the contract appointees were regularized, 
vide Notification dated 24-10-2009 and 11-12-2009 and 

thereby permanently depriving the appellant » from 
appointment on contract basis on the post of SS as well as 
through this regularization the 'right of promotion of the 

appellant to the post of SS was also curtailed. Copies of the 

regularization Act dated 24-10-2009 and notification dated 

11-12-2009 are attached as annexure

8.

0/ >G&H. ’ I
t •

9. That appellant feeling aggrieved from the action of the 

respondents and from the impugned regularization dated 24- • 
10-2009 and notification dated 11-12-2009, ■ preferred 
departmental appeal followed by a writ petition No. 741- . 
A/2010 before the August Peshawar High Court, Abbottabad < ^
Bench which was decided on 24-11-2020 with the 
observation that - the matter pertaining to terms and 

conditions therefore, "for what has been discussed

f I
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r
V hereinabove, this petition is dismissed being not 

maintainable. However, the petitioners shall be at 
liberty to knock at the door of the competent forum 
for redressa! of their grievance, if so desired. " Copies 
of the departmental appeal, memo of writ petition and 

judgment dated 24-11-2020 are attached as
annhxure .......................... ................ .........................

■s

*

other remedy the appellant preferred the10. That having no 
instant appeal on the following grounds amongst others.

GROUNDS:

That by not promoting the appellant to the post of S.S (BPS- 
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S 

(BPS-T7) have been regularized with all back benefits 

including seniority is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and 
liable to be modified/rectified to the extent of the appellant 
be promoted w-e-f 2009 v^ith all back benefits including 

seniority.

That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 
and 25 of the Constitution of Islamic Republic of Pakistan 

1973.

A-

B-

That, the treatment meted out to the appellant is clearly 

based on discrimination and malafide and as sgch the 
respondents violated the principle of natural justice.

C-

That appellant is fully entitled to be promoted to the post of 
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized with all back 
benefits including seniority in light of the section 9 of the 

. Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion 

and Transfer) Rules, 1989.

D-

That appellant is also entitled for his promotion w-e-f 2009 

with all back benefits.
E- u >

9

F- That respondents violated Article 38(e) of the Constitution of^- 

Islamic Republic of Pakistan 1973, according to which state ' 
is bound to eliminate disparity in the income and earning of 
individuals including, persons in the services of tha- 
Federation, thus in light of the above quoted Article of the^‘ B 

Constitution the respondents are duty bound to promote the 

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the

f •
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contract S.S (BPS-17) have beendatG when the adhoc/ ■ -4-,
•regularized with all back benefits including seniority.- I

to advance other groundsG- That appellant seeks permission 
and proofs at the time of hearing.

It is therefore, 
appellant may very, 
please.

most humbly prayed that the appeal of the 

graciously be accepted as prayed for,

Dated: 08-01-2021 APPELLANT

6^'
QAZI BEHRAM

^ 6^THROUGH:
NOOR MOI^^AD KHATTAK

KAMRAN KHAN

UMER^^OOQ

SHAHZULLAH YOUSAFZAI

MIR ZAMAN SAFI 
ADVOCATES

n

r J Q:sCOr >
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, I RFFORE THE KHYBER PAKHTUNKHWA SER^CETRIj^!^
^ ^ - PESHAWAR

/2021APPEAL NO.

Mr. Qazi Shaheen Iqbal, S5 (Pak Studias) (BPS-17), 
R.I.T.E (Male) Haripur. APPELLANT

VERSUS

Elementary and Secondary EducationThe Secretary 
Department, Khyber Pakhtunkhwa, Peshawar.

Elementary and Secondary Education

1-

The Director 
Department, Khyber Pakhtunkhwa, Peshawar. 
The District Education Officer, District Haripur.

2-

3- RESPONDENTS

KHYBERAPPEAL UNDER SECTION 4 __0_F__ IHE
TRIBUNAL ACT, 1974PAKHTUNKHWA SERVICE

AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S 

rBPS-171 W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-171
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT.
WTTHTN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent may 
kindly be directed to consider the appellant for
promotion to the post of Subject specialist (BPS-17)_w-.
e-f. 2009 i.e. the date when the adhoc/ cohtract_S^
rBP.S-17I have been reaularl^d with all back benefits
including seniority. Anv other remedy which this august
Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:
ON FACTS:

o1. That the appellant is the employee of the respondent 
department and performing his duty as SET (BPS-17). ^

2. That in the year 2004 the respondents asked applications for 

the post of Subject Specialist (SS) on contract basis. That . 
after appearing in the test conducted through EATA, the 

appellaht was appointed on the post of S.S (BPS-17) on $ 

contract basis for a period of six months. Copies of the

!
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/
are attached as
................... A&B.

advertisement and appointment order 

annexure.................. ...............................

3 That it is pertinent to mention here that the contract 'period 

was renewed/ extended for another period vide notification 
dated 24-03-2006. Copy of the notification dated 24-03-2006 

is attached as annexure.................................................

4. That it is worth to mention here that a notification was
issued by the respondent department that in-seryice 
teachers appointed on. contract basis as SS should .get leave 
without pay and the same was granted to the appellant by 
the department vide order dated 15-09-2005. Copy of the 

order.dated 15-09-2005 is attached as annexure...........,..D.

5. That it is pertinent to mention her that the entry with regard
to the leave without pay was made on the service book of 
the appellant. Copy of the service book is attached as 

annexure............................................. ......... .....................

6. That after the expiry of the contract period the same was 
once again renewed/ extended vide notification dated 20-10-

’ 2007, but the department refused to sanction leave without 
to the appellant and thus the appellant was deprived to 

continue service as 55. ■

7. That vide advertisement dated August, 2007 the posts of 55 
once again advertised but through this advertisement

the in-service teachers were debarred to appear in the test, 
hence the appellant was also not allowed to be appointed/ 
selected on the post of 55 on contract basis. Copy of the 

advertisement is attached -as annexure

8. That it is important to mention here that before regular
appointment of the contract appointees were regularized 
vide Notification dated 24-10-2009 and 11-12-2009 and 

thereby permanently depriving the appellant ^ from 
appointment on contract basis on the post, of 55 as well as 
through this regularization the right of promotion of the 

appellant to the post of 55 was also curtailed. Copies of the 

regularization Act dated 24-10-2009 and notification dated 

11-12-2009 are attached as annexure............................'-T"

9. That- appellant feeling aggrieved from the action of the
respondents and from the impugned regularization dated 24- ' q
10-2009 and notification dated 11-12-2009, . preferred 

departmental appeal followed by a writ petition No. 741-:-'
A/2010 before the August Peshawar High Court, AbbottabadT J? 

Bench which was decided on 24-11-2020 with the 

observation that. the matter pertaining to terms and 
conditions therefore, "For what has been discussed

pay

were

F.

r\G&H.
' I

/ ’\ \
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hereinabove^ this petition is dismissed being not 
maintainabie. However, the petitioners shaii be at 
iiberty to knock at the door of the competent forum 
for redressai of their grievance, if so desired." Copies 
of the departmental appeal, memo of writ petition and 

iudgment dated 24-11-2020 are attached as 

annexwre ................ ........... ........................................

That having no other remedy the appellant preferred the 

instant appeal on the following grounds amongst others.
10.

GROUNDS:

That by not promoting the appellant to the post of S.S (BF^S- 
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S 
(BPS-17) have been regularized with all back benefits 

including seniority is against the lawj facts, norms of natural 
justice and materials on the record hence not tenable and 

liable to be modified/rectified to the extent of the appellant 
be promoted, w-e-f 2009 with all back benefits including 

seniority.

That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 

and 25 of the Constitution of Islamic Republic of Pakistan 

1973.

A-

B-

That, the treatment meted out to the appellant is clearly 
based on discrimination and malafide and as such the 
respondents violated the principle of natural justice.

f

D- That appellant is fully entitled to be promoted to the post of 
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized, with all back 

benefits including seniority in light of the section 9 of the 
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion 

and Transfer) Rules, 1989.

E- That appellant is also entitled for his promotion w-e-f 2009 

with all back benefits.

C-

0
t t*i!. 1

' ' >

c:F- That respondents violated Article 38(e) of the Constitution of 
Islamic Republic of Pakistan 1973, according to which state 

is bound to eliminate disparity in the income and earning of •
individuals including persons in the services of ' the y o
Federation, thus in light of the above quoted Article of the 

Constitution the respondents are duty bound to promote the 

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the
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date when the adhoc/ contract S.S (BPS-17) have been 

regularized with all back benefits including seniority.

That appellant seeks permission to advance other grounds 

and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 
appellant may very graciously be accepted as prayed for, 
please.

Dated: 08-01-2021

I
Ij£.

% G-

APPELLANT

QAZISHAHEENIQBAL

^<3THROUGH:
NOOR MOH/^^D KHATTAK

KAMF^^KHAN

UMER FAROOQ 

SHAHZULLAH YOUSAFZAI

MIR ZAMAN SAFI 
ADVOCATES

a
/»t
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as-FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR .

/2021APPEAL NO.

Mr. Azra BiBi, SCT (BPS-16),
Govt. Girls High School, Sarai Saleh, Haripur.

APPELLANT

VERSUS

The Secretary Elementary and Secondary Education 
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

3- The District Education Officer, District Haripur.

1-

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974L

AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
rBPS-171 W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17^
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent may
kindly be directed to consider the appellant for
promotion to the post of Subject specialist (BPS-17I w-
e-f. 2009 i.e. the date when the adhoc/ contract S.S
fBPS-171 have been regularized with all back benefits
including seniority. Any other remedy which this august
Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:
ON FACTS:

On ^
That the appellant is the employee of the respondent 
department and performing his duty as SCT (BPS-16). ‘

1That in the year 2004 the respondents asked applications for h 
the post of Subject Specialist (SS) on contract basis. That 
after appearing in the test conducted through EATA, the [f c 

appellant was appointed on the post of S.S (BPS-17) on 

contract basis for a period of six months. Copies of the

1.

2.



advertisement and appointment order are attached as
A&B.annexure

That it is pertinent to mention here that the contract period 

renewed/ extended for another period vide notification 
dated 24-03-2006. Copy of the notification dated 24-03-2006 
is attached as annexure.......................... .......... ................ C.

3.
was

4. That it is worth to mention here that a notification was
issued by the respondent department that in-service 
teachers appointed on contract basis as SS should get leave 
without pay and the same was granted to the appellant by 

the department vide order dated 15-09-2005. Copy of the 

order dated 15-09-2005 is attached as annexure.............. D.

5. That it is pertinent to mention her that the entry with regard 
to the leave without pay was made on the service book of 
the appellant. Copy of the service book is attached as

■ annexure

6. That after the expiry of the contract period the same was 
once again renewed/ extended vide notification dated 20-10- 

2007, but the department refused-to sanction leave without 
pay to the appellant and thus the appellant was deprived to 

continue service as SS.

7. That vide advertisement dated August, 2007 the posts of SS 
were once again advertised but through this advertisement 
the in-service teachers were debarred to appear in the test, 
hence the appellant was also not allowed to be appointed/ 
selected on the post of SS on contract basis. Copy of the 

advertisement is attached as annexure"

8. That it is important to mention here that before regular
appointment .of the contract appointees were regularized 
vide Notification dated 24-10-2009 and 11-12-2009 and 

thereby permanently depriving the appellant from 
appointment on contract basis on the post of SS as well as 
through this regularization the right of promotion .of the 

appellant to the post of SS was also curtailed. Copies of the 
regularization Act dated 24-10-2009 and notification dated. h 
11-12-2009 are attached as annexure............................G8iH. Ill:

E.

F.

P-

C :
That appellant feeling aggrieved from the action of the Ljl : 
respondents and from the impugned regularization dated 24- 7
10-2009 and notification dated 11-12-2009, preferred, i-
departmental appeal followed by a writ petition No. 741-^ 
A/2010 before the August Peshawar High Court, Abbottabad 

Bench which was decided on 24-11-2020 with the 

observation that the matter pertaining to terms and
"For what has been discussed

9.

conditions therefore,



hereinabove, this petition is dismissed being not 
maintainable. However, the petitioners shall be at 
liberty to knock at the door of the competent forum 

for redressal of their grievance, if so desired." Copies 
of the departmental appeal, memo of writ petition and

24-11-2020 are attached as 
.....................1, 3&K.

'I

w

datedjudgment
annexure

That having no other remedy the appellant preferred the 

instant appeal on the following grounds amongst others.
10.

GROUNDS:

A- That by not promoting the appellant to the post of S.S (BPS- .
17) vv-e-f 2009 i.e. the date when the adhoc/ contract S.S 
(BPS-17) have been regularized' with all back benefits 
including seniority is against the law, facts, norms of natural 
justice and materials on the record hence not tenable and 

liable to be modified/rectified to the extent of the appellant 
be promoted w-e-f 2009 with all back benefits including 

seniority.

That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That, the treatment meted out to the appellant is ^clearly 
based on discrimination and malafide and as such the 

respondents violated the principle of natural justice.

D- That appellant is fully entitled to be promoted to the post of 
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized with all back 

benefits including seniority in light of the section 9 of the 
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 
Khyber Pakhtunkhwa Civil Servant (Appointment,,Promotion 

and Transfer) Rules, 1989.

E- That appellant is also entitled for his promotion w-e-f 2009 

with all back benefits.

F- That respondents violated Article 38(e) of the Constitution of 
Islamic Republic of Pakistan 1973, according to which state 
is bound to eliminate disparity in the income and earning of 7 

individuals including persons in the services of the 
Federation, thus in light of the above quoted Article of the 
Constitution the respondents are duty bound to promote .the,- q 
appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the‘

B-

C-

s.-
:3 0

>
c-
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date when the adhoc/ contract S.S (BPS-17) have been 

regularized with all back benefits including seniority.

G- That appellant seeks permission to advance other grounds 

and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the • 
appellant may very graciously be accepted as prayed for, 
please.

\
*1

X'Dated: 08-01-2021
APPELLANT

AZRA BIBI

THROUGH:^ ^
NOOR MO^^AD KHATTAK

KAMRAN KHAN
"U^^AROOQ

SHAHZULLAH YOUSAFZAI

6^^
MIR ZAMAN SAFI 

ADVOCATES

I

4
*

)* r.f o
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RPFnRF THE KHYBER PAKHTUHKHWA SERVICETRIBUNM,
peshm^ ’

%

/2021appeal N0.__

Mr. Qazi Sikandar, PSHT (BPS-15)
Govt. Primary School No.'2 Laban Bandi, Haripur.

appellant

VERSUS

Elementary and Secondary EducationThe Secretary
Department, Khyber Pakhtunkhwa, Peshawar.
The Director Elementary and Secondary Education 

Department, Khyber Pakhtunkhwa, Peshawar.
The District Education Officer, District Haripur.

1-

2-

3-
RESPONDENTS

4 OF THE KHYBER 
TRIBUNAL ACT, 1974

APPEAL UNDER SECTION
PAKHTUNKHWA SERVICE _
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF_S^ 

rBPS-lTVW-E-F 2009 I.E. FROM THE DATE WHEN THE 
ADHQC/ CONTRACT gllRIFrT SPECIALIST (BPS-170 
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANI
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent may 
kindly be directed to consider the appellant for 
promotion to the post of Subject specialist (BPS-17yw- 

e-f. 2009 i.e. the date when the adhoc/ contract g,_S 
fBPS-17^ have been regularized with all back benefits 
including seniority. Any other remedy which this auqM.st
Tribunal d ppm s fit that mav also be awarded in fay or of
the aorpellant.

Q
I tR/SHWETH:

ON FACTS:
r i

1. That the appellant is the employee of the respondent 
department and performing his-duty as SPST (BPS-14).

2. That in the year 2004 the respondents asked applications for 
the post of Subject Specialist (SS) on contract basis. That / 
after appearing in the test conducted through EATA, the 

appellant was appointed on the post of S.S (BPS-17) on 

contract basis for a period of six months. Copies of the

>
^2:
I-^4

D



attached as
............A&B.

advertisement and appointment order 

annexure.............. ...................................

That it is pertinent to mention here that the contract period 

was renewed/ extended for another period vide notifcation 
dated 24-03-2006. Copy of the notification dated 24-03-2006
is attached as annexure.....................................................

are

3.

4. That it is worth to mention here that a notification was 
issued by the respondent department that in-service 
teachers appointed on contract basis as SS should get leave 
without pay and the same was granted to the appellant by 
the department vide order dated 15-09-2005. Copy of the 

order dated 15-09-2005 is attached as annexure....... ......D.

That it is pertinent to mention her that the entry with regard 
to the leave without pay was made on the service book of 
the appellant. Copy of the service book is attached as 

annexure . ........... .......................................................E.

That after the expiry of the contract period the same was 
once again renewed/ extended vide notification dated 20-10- 
2007, but the department refused to sanction .leave without 
pay to the appellant and thus the appellant was deprived to 

continue service as SS.

5.

6.

7. That vide advertisement dated August, 2007 the posts of SS 
again advertised but through this advertisementwere once

the in-service teachers were debarred to appear in the test, 
hence the appellant was also not allowed to be appointed/ 
selected on the post of SS on contract basis. Copy of the 

advertisement is attached as annexure F.

That it is important to mention here that before regular 
appointment of the contract appointees were regularized 

vide Notification dated 24-10-2009 and 11-12-2009 and 

thereby permanently depriving the appellant from 
appointment on contract basis on the post of SS as well as 

through this regularization the right of promotion of the 
appellant to the post of SS was also curtailed. Copies of the 
regularization Act dated 24-10-2009 and notification dated /

G&H. ■ > /'•-

8.

11-12-2009 are attached as annexure

9.- That appellant feeling aggrieved from the action of the ' ////; 
respondents and from the impugned regularization dated 24- 

10-2009 and notification dated 11-12-2009, preferred 

departmental appeal followed by a writ petition No. 741- 

A/2010 before the August Peshawar High Court, Abbottabad 
Bench which was decided on 24-11-2020 with the 
observation that the matter pertaining to terms and 
conditions therefore, "For what has been discussed



hereinabove, this petition ,s
maintainable. However, the petitioners shaU be a 

liberty to knock at the door of the competent, forum
for redressai of their grievance, if so rfes/rerf. Copie
of tfne departmental appeal, memo of writ Pe“ion and

74-11-2020' are attached as
............ I, 3&K.datedjudgment

annexure

10 That having no other remedy the appellant preferred the 

instant appeal on the following grounds amongst othei s.

GROUN^l

That by not promoting the appellant to the post of S.S (BPS- 
vy.e-f 2009 i.e. the date when the adhoc/ contract S.S 

(BPS-17) have been regularized with all back benefits 
including seniority is against the law, facts, norms of natural 
justice and materials on the record hepce not tenable and 

liable to be modified/rectified to the extent of the appellant 
be promoted w-e-f 2009 with all back benefits including
seniority. , '

That appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 
and 25 of the Constitution of Islamic Republic of Pakistan
1973.

A-

B-

the, treatment meted out to the appellant is clearlyThat,
based on discrimination and' malafide and as such the 

respondents violated the principle Of natural justice.

C-

D- That appellant is fully entitled to be, promoted to the post of 
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/ 
contract S.S (BPS-17) have been regularized with all back 

benefits including seniority in light of the section 9 of the 

Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the 
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion 

and Transfer) Rules, 1989.

E- That appellant is. also entitled for his promotion w-e-f 2009 ■,/ 
with all back benefits.

-Q />

CL-
CF- That respondents violated Article 38(e) of the Constitution of 

Islamic Republic of Pakistan 1973, according to which state ^ 
is bound to eliminate disparity in the income and earning of'y ^

the services of the''individuals including persons in 
j^ederation, thus in light of the above quoted Article of the 
Constitution the respondents are duty bound to promote the 

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the



date when the adhoc/ contract S.S (BPS-17) have been 
regularized with all back benefits including seniority.

G- That appellant seeks permission to advance other grounds 

- and proofs at the time of hearing.'

It is therefore, most humbly prayed that the appeal of the 

appellant may very graciously be accepted as prayed for, 
please.

Dated: 08-01-2021

m % ■

APPELLANT

6^^
QAZI SIICANDAR

THROUGH:
NOOR MO^^AD KHATTAK

KA^I^ KHAN

UM^FAROOQ

SHAHZULLAH YOUSAFZAI

MIR ZAMAN SAFI 
ADVOCATES
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