S.No.

Date of order
proceedings
SRR

Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. 518/2022

3

02.09.2022

The joint execution petition of Mr. Abdullah Javed & 6 others submitted
today by Mr. Inayat Ullah Khan Tareen Advocate. it is fixed for im'plementation
report before touring Single Bench at A.Abad on . Original file
be requisitioned. AAG has noted the next date. The respondgnts be issued
notices to submit compliance/implementation report on the date fixed.

ByWhe order of Chairman

REGISTRAR *
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

EP.NO. S| /2022
DATED /2022
7 .
Abdullah ™ Javed & others V/S Secretary Elementary &
Secondary Education and
others.
EXECUTION PETITION
INDEX
S.No. | Description of Document. Annexure Page No.
(1) | Execution Petition alongwith - [ 01-05

Affidavit. |

@) | Copy of Judgment dated 02-02-
2022 of 07 petitioners separately
passed by Hon'able Service | “A,A/1to A/6” |06 - 60
Tribunal in Service Appeal No.

2756/2021. |
(3) |Copy of Memorandum of | “B, B1toB/6” |61- 95
Appeals of 07 petitioners.
(4) Vakalat Nama. : - 96
@50 y
Dated /08/2022 'PETITIONERS

THROUGH: ~—— /7

INAYAT UETAH KHAN TAREEN,
ADVOCATE HIGH COURT,
PESHAWAR.

6333 -F43Y8RF

é—« Na.l s /n 4}’4///(‘”7 f‘! kéel"l 5‘{@7”7@;7~CM
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

Ry er ¢ amhtulhwd

TR'BUNAL, PESHAWAR Scevice Trilranal

ises . LG
E.P. NO. S_Li_/zozj ?f‘

DATED L’_?/__/zozz

1. Abdullah Javed, SST (BPS-16), presently working as
A.S.D.E.O, Circle Sarai Saleh, Haripur.

2. Qazi Javed Igbal, SDM (BPS-16), Govt. High School Laban
Bandi, Haripur.

3. Nasir Ali, SST (BPS- 16) Govt. High School No. 2, Haripur (Now
Ratired from service).

4. Qazi Behram, SCT (BPS-16), Govt: High School Laban Bandi,
Haripur.

5. Qazi Shaheen Igbal, SS (Pak studies) (BPS-17), R.L.T.E. (Male
Haripur.

6. Azhra Bibi, SCT (BPS-16), Govt: Girls High School, Sarai
Saleh, Haripur. '

7. Qazi Sikander, PSHT (BPS-15), Govt: Prlmary School No. 2
Laban Bandi, Haripur.

2

T 18!
X 1

PETITIONERS
VERSUS

1. Secretary Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar. | '
2. Director, Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.
3. District Education Officer, Haripur.
RESPONDENTS

EXECUTION PETITION FOR IMPLEMENTATION OF THE BELOW

DESCRIBED JUDGMENT THROUGH PROCEEDINGS UNDER THE

ENABLING PROVISION OF CPC READ WITH SECTION RELEVANT

PROVISIONS OF THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974 AND RULES MADE THEREUNDER.

Respectfully Sheweth,

The petitioners seek.execution of the single judgment at their credit,

the particulars whereof are stated in the columns hereunder.
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2756/2021 titled Abdullah Javed,
2757/2021 titled QaziJaved Igbal,
2758/2021 titled Nasir Ali, |
2759/2021 titled Qazi Behram,
2760/2021 titled QaziShaheen lgbal,
2761/2021 titled Azhra Bibi,
2762/2021 titled Qazi Sikandar

No of Appeals decided by single

judgment.

Name of Parties. | As described above in the heading

Date of judgment of which execution is
02.02.2022 .

sought.

Against whom execution is sought. o
o heading

10.

In what manner Tribunal's assistance is

sought. L
o in civil prison.

)

That the appeals enumerated in the above table were decided by this

Hon’ble Tribunal through a single judgment dated 02-02-2022 passed

" in Service Appeal No. 2756/2021, with the operative part as copied

below:-

“In view .of the foregoing discussion, 'the instant appéal as well

as connected service appeals are accepted as prayed for.”

(Copy of the judgnient dated 02-02-2022 vpassed by Hon’able Service
Tribunal in Sérvice Appeal No. 2756/2021 is annexed as Annexure

“A, Al1to AI6”)

That the prayer in all the appeals enumerated above is mutatis

mutandis similar for the purpose of execution. The prayer from the

main apneal No. 2756/2021, for its ready reading with the abovve

noted operative, is copied below:-

Respondents enumerated above in the

By directions . for implementation,

attachment of salary_/property, detention
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»That on acceptance of this appeal the respondents may kindly

be directed to consider the appellant for promotion to the post

- of Subject Specialist (BPS-17) w.e.f. 2009 i.e. the date when

adhoc/contract S.S. (BPS-17) have been regularized with all back
benefits including seniority. Any other remedy which this august -

Tribunal deems fit that may also be awarded in favour of the

appellant.

(Copies of Memorandum of Appeals are annexed as Annexure “B,

B/1 to B/6”).

That the service appeals enumerated invthis petition were decided by
the Hon'ble Tribunal through a single judgment at the credit of all the
petitioners and forum for its execution in their favour is also one and
the same. Therefore, this single execution petition has been filed |
jointly by all the petitioners which obviously is beneficial for process of
the Tribunal in one place instead of its repetition in different files in
case of separate execution petitions.

That this Hon'ble Tribunal by virtue of sub section (2) of Section 7 of
the KHybér Pakhtunkhwa Service Tribunal Act, 1974 has got the
ju'risdiction of a Civil Cou.rt for the purpose of execution of judgments
and with enabling provisions of CPC, the judgment at credit of
petitioners is executable in any of the solicited manner.

That the judgment at credit of the petitioners is appealable before
august Suprerhe Court of Pakistan under Article 212(3) of the
Constitution of Islamic Republic of Pakistan. Howevér, under order XX
rule 1 of the Supreme Court. Rules, '1980, mere filing of petition for
leave to appeal or appeal shall not prevent execution proceedings
unless stayed by a specific order as provided under the said rule. So,

if there is any petition for leave to appeal or appeal having been filed
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by the respondents against the judgment at credit of petitioners, they
cannot p.revent the execution proceedings unless they succeed to get
the stay order from august Supreme Court of Pakistan. Therefore, this

execution petition is maintainable under the law for execution

proceedings again'st the respondents.

It is respectfully prayed that appropriate prdcess may be issued -

against the réspondents for execution of judgment at credit of the

petitioners. | 0O o
V/Q
) S S
Dated /08/2022 PETITIONERS

THROUGH:

INAYAT ULLAH KHAN TAREEN,‘
ADVOCATE HIGH COURT,
PESHAWAR.

- Verification:

|, Abdullah Javed, the above named petitioner do hereby verify
that the contents of this petition are true to my knowledge and

belief and nothing has been kept concealed.

o
PETITIONER
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£ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL, PESHAWAR

th®

EP.NO. /2022

DATED /2022

Abdullah Javed & others VIS Secretary Elementary &
Secondary Education and
others.

EXECUTION PETITION

AFFIDAVIT |

I, Abdullah Javed, SST (BPS-16), presen'tly working as
A.S.D.E.O, Circle Sarai Saleh, Haripur, dd hereby solemnly
affirm and declare that the contents of foregoing Execution

* Petition are true and correct to the best of my knowledge and

_ belief and nothing has been suppressed from this Hon’able

Tribunal. w
N
Dated: _ - Deponent
6334 -E386 28}
Indentified by:

INAYAT ULLAH KHAN TAREEN,
. ADVOCATE HIGH COURT,
PESHAWAR. ‘




.| BEFORE THE KHYBER PAXHTUNKHUWA sERVICE TRI

PESHAWAR
. - D7 L 12p21
v APPEAL NG. A /5 (52021
Mr. Abdullah Javed, SST (BPS-16), | AT R

A.S.D.E.O (Male), District Haripur.

VERSUS

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director Elementary and Seccndary  Education
Department, Khyber Pakhtunkhwa, Peshawar.
3-  The District Education Officer, District Haripur.

L e RESPONDENTS

S APPEAL UNDER  SECTION 4 OF THE KHYBER
! PARHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANY TO HE POSY OF S.5
(BPS-17) W-E-F 2009 1LE. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALISY (BPS-17)
HAVE BEEN REGULARIZED AND AGAINSY NO _ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER: _ :
“That on acceptance of this anpeal the respondent may

L " kindly be directed to consider itnhe appellant for
L sromotion to the post of Subject speciaiist (BPS-17) w-
SRR W

g Y g eh ) e ' o DO -
TRY e-f, 2009 Le. the date when the adhoc/ coutract 5.5
¥ o Grmeras™ (BPS-17) have been regularized with all back benefits
- " LrR g PPN B M - - L4 . ~ ' . - - )
Y T incleding seniority, Any other remedy which this august
1.' Mlj/) “rrib | e s Fit that i ! 1 mnapipedod 1oy AT
| , ribunal deems fit that may also be awarded in favor of
the appellant. : . -

ON FACTS: | A

- e .l ] ) ) N . o '.tk;sil s
f(‘fz}’:gf:{?d ‘“‘I}‘“y That the appellant is the ‘employee of the responcent .
. AR  department and performing his duty s SET (BRS-16).

P -
/ﬁ)‘b r/ i .
/?...é’m,gﬁsu-mi, That in the vear 2004 the respondents asked applicaticns for

the post of Subject Specialist ($8) on cuntract basis. That
after appearing it the fest conducted through EATA, the
appeliznt was appointed on- the post of 5.5 (BPS-17) on

contract basis for @ nericd of s nonths. Copies of the

e e e . - g
Qﬁz’;?‘ Uy s b iw\[-)

—

to be true cody
Advocan?
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Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.

§Z§F0RE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESH

Service Appeal No. 2756/2021

Date of Institution ... 27.01.2021
Date of Decision ...~ 02.02.2022

(Appellant) -
VERSUS '

 The Secretary Elementary & Secondary, Educatton Department Government of
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and threesothers.

(Respondents)

Noor Muhammad Khattak _
Advocate E : For Appellant
Muhammad Adeel Butt,» : o For respondents- -
Additional Advocate General ' '

\ AHMAD SULTAN TAREEN e CHAIRMAN

o UR- _ - MEMBER (EXECUTIVE)
\" JUDGMENT , o
\j ATIQ-UR- REHMAN WAZIR MEMBER ( ) - This single-

judbment shall 'dis_pose of instant service appeal as well as -the following

connected service appeals, as common question of law and facts are involved

therein.

1.

2760/2021 titled Qazi Shaheen Igbal
b 2761/2021 titled Azra Blbr

2762/2021 tltled Qazi Slkandar

2757/2021 titled Qazi Javed Igbal

2758/2021 titled Nasir Al

. 2759/2021 titled Qazi Behram \

1
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- 02. Brief facts of the case: are that the appellant is .employee of the

respondent department and perfornwing duty as SST (BPS-16). In the year

2004, the respondents invited applications for the post of subject specialist-on

contract basis and after due process of selection, the appellant was appointed

as Subject Specialist (BPS-17) on contract basis for a period of six months vide -

. order dated 10-09-2005. The ‘contract_' period was renewed/extendedi for

another period vide notification dated 24.03.2006. It is worth to mention here
that a notification Was issued by the respondent department that in-service
teachers; who are also appointed on contract basis as SS(BPS-17) shouid?get

leav_e without pay from their original post of SS(BPS-16), if they. want to

.continue ‘their contractual appointments. The appellant applied for extra

ordinary leave, which was granted to the appellant by the department vide

order dated .28.02.2006. 1t is pertinent to mention here that the entry with

- rega’rdv to the Ieave without pay was made on the service book of the appellant.

After expiry of the contract period’ the same was once again renewed/extended

vides notification dated 20.10:2007, lbut the department refused to sanction

, - .

leave without pay to the appellant and thus the appellant was deprived to
; . il - o

“continue service as Subject Specialist on contract basis; hence the appellant

- returned to h.is origindl post of SS (BPS-16). Vide advertisement dated August,

2007 the posts of Subject Specialist were once again advertised but through

this advertisement the in-service teachers were debarred to appear in the test,

4 hence the ‘appellant was also not allowed to be appornted/selected on the post -

of SS on contract basrs In the meanwhile the contract appointees were

regularized vrde notifications dated 24.10.2009 and 11.12. 2009 and thereby

.permanently deprivm_g the appellant from apporntment on contract basis on the
-post of SS as well as through this regularization the right of promotion of the

‘ appellant to the post of SS was also curtailed The appellant feeling aggrieved

l
from the action of the respondents and from the impugnecl regularization dated

24.10.,2009 and notification dated 11.12.2009, -preferred departmental appeal

4o be frue capy
Hedviaasintd
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- %"} follovved by a Writ Petition No. 741-A/2010 before the Honorable Peshawar

s , High Court Abbottabad Bench which was decided vide Judgment dated

24. 11 2020. with the observation that the matter pertaining to terms and

L

.conditions, therefore, A_the petition .was dismissed being not maintainable.

How}ever, the petitioners were given liberty_ to knock at the door of the‘

competent'forum for redressal of their grievance, if so desired, hence the

appellant filed the instant service appeal with prayers that the appellant may

| be considered for promotion to the post' of subject specialist (BP‘S-'17) with |
effec_t from 2009 i.e. the date when adhoc/contract S5 (BPS'-17) had ‘been

regularized with ail back benefits including seniority.

03, - Learned counsel for the appellant argued that by not promoting the
appellant to the post of SS (BPS 17) w.e.f. 2009 i.e. the date when the ad-
hoc/contract S.S (BPS-17) have  been regularized wrth all back benefits

uding seniority is against the law, facts, norms_oi' natural justice and

/ _material on the record hence not tenable and liable to be modified/rectified to
the extent of the appellarit be promoted w.e.f. 2009 with all back benefits
including seniority; the appellant has not been treated by the respondent b
| department in accordance with law and rules on the sub]ect noted above and |
‘as. such the respondents vrolated Article 4 and 25 of the Constitution of Islamic
| Republic of ,Pakistan 1973; that the treatment meted out to the appellant is -
. clearly based on discrimination and malafide as such the respondents violated
the prinCiple of natural justice; that the appellant is fully entitled to be
~ promoted to the post of ss (BPS-17) w.e.f. 2009 i.e. the date when the ad-
- hoc/contract SS have been'regu_l_arized with all back benefits including seniority

in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read

?‘1 ~ with _Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
a j Transfer) 'Ptules, 1989;_that the respondents violated Article‘ 38(e) of the
| 5 'Constitutionvof Islamic Republic of Pakistan, 1973, according to which state is
hound to.eliminate disparity in the.?ncome and earning of individuals inclu‘d‘_igng iy D
) t:t\—t coPy

b 5
‘o ,.‘L‘vac‘.\ Yl
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° {b ~_persons in the services of the Federation,- thus in light of the above quoted -

- Artrcle of the Constrtutlon the respondents are duty hound to promote the

-

“appellant to the post of S5 (BPS+17) w.e.f. 2009 i.e. the date when the ad—

hoc/contract SubJect Specnallst have been regularlzed wrth all back benel‘”ts

04. | Learned Additional Advocate General appearing on behalf of
respondents has contended that the respondent department advertised some
posts of Subject Specrallst BS-17 purely on contract basrs for a period of six
months in the year, 2004; that the contract wads extended for further six
months in the light of notification dated 24.03. 2006; that as per terms and
' condltlons in-service teachers were not allowed to apply against the post of Six
month contract belng regular employee of the department He added that |
-matter was also decrded by the Hon’ble Peshawar High éourt Peshawar in Writ - -

'Petitlon No. -2905-P/2009 titled “Atta Ullah and others Versus The Chief

Secretary Khyber Pa_khtunkhwa etc.” which was disposed of in the follOWing

that the Act,. XVI of 2009, commonly kn.own as (Regularization of

‘Ser\'/ices) Act, 2009 is held as beneﬁcial and rernedial legislation,
| to which no mterference is advisable hence, upheld

'v(i.‘i) . "OfflClal respondents are dlrected to. work out the backlog of the

| promotlon quota as per above mentloned example within 30

days and consnder the in-service employees till the backlog is

washed out till then there would be complete ban on fresh

scl- v
p.,hha\‘v ar

recruitment,’

05. We have heard learned counsel for the parties and have

' . perused the record. |

2

06, Record reveals that the appellant was sel]rvlng as subject
specialist (BPS-16) against a regular post. In 2004 some posts of subject

specialists in BPS-17 were advertised and the appellant also applied for the
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same through proper channel and wrth permissron of the respondents and

was' selected and appointed as such vide order dated 10-09-2005 for a

‘period of six months, which was further extended for another period of Six

month's vide order dated 2’4-03-200_6.‘ In the meanw,hile,'the respondents

issued a notification dated 15-09-2005 that in-service candidates, who wish

' to join thevcontraetual post of SS gBPS-.17),'can join. the post with the.

condition that eitherthey'shall' resign from their existing post or get leave

without pay from their regular po'sts. In compliance the appellant

l
requested for leave without pay, which was granted vide order dated 28-

02-2006.. The contractual perlod of the post of SS(BPS 17) was again |

extended for another period of Six months vide order dated 20-10- 2007 A
'b_ut the appellant was not granted leave wrthout pay after expiry- of his

‘previous leave without pay, thus the appellant was compelled to return to

his original post of SS(BPS-16). In august 2007, the posts of SS (BPS:17)

- wgfe again advertised, but in-service teachers were debarred to appear in

/the test, but before ‘such appointments were made, the contract’

appointees were regularized vide order dated 24-10-2009 and 11-12-20009.

t

07. . In a situation, the'-appella'nt was deprived of his contractual post

~of S5 (BPS—17) in the first place due to refusal of leave without pay, which

was .admlssible to him as pe.r'notiﬁcation dated 15-09-2005 and secondly

he was deprived of reoularization against thatpost. Stance of the appellant N _.
hold force to the effect that if he was granted leave without pay, he would
have served 'Aagainst ‘the contractual_ post of SS (BPS-17) till its
regularization and he would have been regularized alongwith his batch-
nwates,. but the respondents violated its own order dated 15-09-2005 by
not granting him leave without pay. It is also worthy to note that the
respondents initially allowed in-service teachers-to work against the.'
contractual post of SS(BPS 17) elther to obtain leave wrthout pay or resign

from their orlglnal post and later on refused the same facrlity without
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supersession  of orderdated 15-09-2005, ‘which however was not-

warranted.

' 08 We arerof the consrdered oplnlon that the appellant has not ‘; .
been treated in accordance wrth law as the appellant served agalnst the
contractual-post of SS (BPS-17) alongwrth hls batch-mates for quite Ionger
but juet before its regularization the appellant was refuged leave withou/t

”pay, which compelled him to return to hlS onglnal posrtlon of SS(BPS 16)
thus depnved him of the beneﬂts WhICh were admlssrble to him after his -
reqularization agalnst SS (BPS-17) on the one hand and on the other hand

" the appellants promotlon/senronty was also blocked by mductlng huge -

number of BPS-17 through thelr regularlzatlon. The lrregularlty committed

| 'by the respondents Was. refusal of leave without pay, which however was - l"
admlssible to him under noti.ﬁ'catlon dated 15-09-2005 and which created

‘b the whole mess, due to which the appellant suffered for the unlawfol act .of

. the respondents. Equity and fair play demands that the appellant rnust
avail the benefits accrued to hirn a‘gainst the contractual post of SS (BPS-
17), Wthh was later on regularized and against Wthh the appellant served

for quite Ionger time, but was illegally detached from such post, Wthh

however was not warranted

"_09. " n view of the foregomg discussion, the instant appeal as well |

as connected service appeals are acceptad as prayed for. Parties are left to

bear thelr own costs. File be con5|gned to record room.

* ANNOUNCED |
02.02.2022 | .
\ (AHMAD SULTAN TAREEN) - PTI-UR- REHMAN WAZIR) |
CHAIRMAN -, yified fo b tHFE € MEMBER (E)
'" R PO
tur:kh\’lll L F r":-/ a0
¥hyo a_itanal - :l T e
e TS s
¢ - e L&} OO"
© ' oM



# . BEFORE THE KHYBER PAKHTUNKHWA St ErRIBi{J-_' AL i)
A PESHAWAR , | RN |

2957/ e e
: ,,’-',‘. : R <
APPEAL NO. ZZE2S |2 s rio LB T
Mr. Qazi Javed Iqbal, SDM (BPS-16),
‘Govt. High _School Laban Bandi, Haripur.

— o".tcu&}./_/w

[ i e APPELLANT

1- The Secretary Elementary and Secondary Education
- Department, Khyber Pakhtunkhwa, Peshawar.
2- ~The . Director Elementary and Secondary Education
~ Department; Khyber Pakhtunkhwa, Peshawar. '
3-  The District Education Officer, District Haripur. -
e T P P P TETIYTITE RESPONDENTS
"APPEAL _UNDER _SECTION 4 OF THE KHYBER
PAKHTUNKHWA _SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
"'NOT PROMOTING THE APPELLANT TO THE POST OF S.S
- (BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
" ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
~ HAVE BEEN REGULARIZED AND'AGAIN.d.iT NO ACTION
- TAKEN ON THE DEPARTME_NTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

'PRAYER: o . R .

~ That on acceptance of this appeal the respondent may
kindly be directed to consider the appellant for
ledtn-day promotion to the post of Subject specialist (BPS-17) w-
W".e-‘f. 2009 i.e. the date when the adhoc/ contract S.S
egistrar (BPS-17) have been reqularized with all back benefits
3\ {24\ including seniority. Any other remedy which this august
" Tribunal deems fit that may also be awarded in favor of

. the appellant. ’ q%&é’
g 5 ; . . | | ‘ P@’{ ) R -5 \\.r" .
f‘-gh'_IR[SHWETH:- R | o
2£ ON FACTS: e | S
N & é o - ' o ) v - S ""‘é’i}“ég“;""
Q, 2 1, That the appellant ‘is the employee of the respona‘ent
» 77 " department and performing his duty as SDM (BPS5-16). .
“~ ) . A
g“ 2. - That in‘the year 2004 the respondents asked applications for )

the post of Subject Specialist (SS) on contract basis. That
_ after appearing-in the test conducted through EATA, the S

~appellant was appointed on the post of §.S (BPS-17) on f::/:g-i
- contract basis for -a period of six monthsl.. Copies of the ¥V oo
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ORDER . 7
02.02.2022 Learned counsel for the appel\ant.present. Mr Mi.lhammad S

' ¥ H ‘i';
. o @ /. . -

Adeel Butt, Additional Advocate General for the respondenté Qresen‘f

. ' ' : \!‘nww .
_.Arguments heard and record perused. ;

Vide-our detailed judgment of today, passed in service appeal
bearing No. 2756/2021 titled Abdullah Javed Versus Secretary
Elveme_ntary & Secondary Educatron Department Government of -

| . khyber Pakhtunkhwa through. Chref Secretary, Peshawar and three
others”, the,in's'tar\t_appea\ is accepted as praye(‘; for. Parties are \ert

to bear their own Costs. File be cons‘\gned to record room.

ANNOUNCED

. D=
02.02.2022
(AHMA AN TAREEN) wQ-UR—REHMAN WAZIR)
CHAIRMAN o MEMBER (E)

_ . oL 12—
fyste of Prosentation B [)7"/” iy g
Nnm!n:;' AR TT IR | e e e .
Coyps 183 _-[O//, L "
. (ﬁ - NPT e . .
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'I‘mu'.';__,_,‘,_.‘_-,,_ (of = . B
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Nanre of Cpafeste T 0 St o ,_/’_L)/
. ~ / A
Pac 77 Lpivction ot (,npy_-,,,,_@. T T2 -
v . . . /U /'-2/ .
Rate of Delivery of Copy ,2?__,_,.,‘—-_.__.__‘, '
a0 -7
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' Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.

Service Appeal No. 2756/2021

Date of Institution ...

" Date of Decision

VERSUS

27.01.2021
02.02.2022

(Appellant)

:_The Secretary Elementary & Secondary. Educat|on Department Government of
Khyber ‘Pakhtunkhwa through Chref Secretary, Peshawar and three others. '

(Respondents)

Noor Muhammad Khattak,
- Advocate .

Muhammad Adeel Butt,
Additional Advocate General

" AHMAD SULTAN TAREEN

For Appellant

_For respondents

CHAIRMAN

ATIQ-UR-REHM AZIR . MEMBER (EXECUTIVE)
| JUDGMENT |
~ ATIQ-UR- REHMAN WAZIR MEMBER (E):- This~  single

judgment_ shaH dnspose ofymstant service appeal as well as the following -

- conhected service appeals,-as common question of law and facts are involved

|

’th"ere'in;
1. 27572021 titled Qazi Javed I’:qbval |
2. 275872021 ftled Nasir Al

3. 2759/2021 titled Qazi Behram
4. 2760/2021 titled Qazi Shaheen Iqba
5. 2761/2021 titled Azra Bibi -

. 2762/2021 titled Qazi Sikandar
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| 02 : Brief facts .of.the case are that the appellant is employee of the
| AreSpondent department and performlng duty as SST (BPS-16). In the year - |
- -2004 the respondents invited appllcatlons for the post of subJect specuallst on
.’contract ba5|s and after due process of selectlon the appellant was appomted
! as SubJect SpeC|allst (BPS 17) on contract basns for a perlod of six months vnde. '
" order dated 10-09- 2005 The contract penod was renewed/extended for .
another penod Vlde notlﬁcatlon dated 24.03.2006. It is worth to mentlon here’
vthat» a notlﬁcatlon was. lssued by the respondent department that in-service
teachers;-Who are al_so"‘appointed on contract pasis'asSS'(E;PS—N).should get
| leave_without pay_frdm their original post of SS(BPS-16), if they want to
contlnu'e"thelr contractual appointments.' The appellant applied for extra
P ordina'ry‘.leave, wh_l'c’h was ‘gran.ted. to_ the a'p'vpella'nt by the- de'partment vide
_orde‘r, da-ted 28.02.2'00_.6..’ It i.s_ pertinent to menti'on here that the entry with
regard t'o.t'he leave without pay was made on the service book of the appellant.

,'A'fter ' piry of the contract period theI same was once again renewed/extended

v."e-notiﬁcation dated-20.10;2007, but the department refused to sanction
=lea'\'/e 'without pay to the app‘ellant and thus the appellant was deprlved to
contlnue SeerCE as Sub]ect Speaalnst on' contract ba5|s| hence the appellant _
| _returned to hlS orlglnal post of sS (BPS- 16). Vide advertll.ement dated August
",72007 the posts of SubJect Specialist were once again advertised but through
' ..: thls’"ad'vertis‘ement the in—service tcochers were debarred to appear,ln the test.

. hence the appellant was also not allowed to be apponntec‘/selected on the post

of SS on contract basns In the meanwhile the contract apponntees were ,?.l-
regulanzed vide notlflcatlons dated 24.10.2009 and 11 12.2009 and thereby'rfé i"
=
5=
. permanently deprlvmg the appellant from appomtment on contract basus on the ;2—;,,
: EE%
-post of SS as»well as through. thlS regularlzatlon the rlght of promotlon of the "‘%
g,appellant to the post of SS was also curtallnd The appellant feeling aggrleved 4
. ,
- from the actlon of the respondents and from the lmpugnecl regulanzatlon dated ' ‘,,':"'
7
| f24.10.2009_and notification dated 11,12.2009, preferred departmental appeal R
o ' . PP VARSI N,
Ul o o | : - LN
‘l” : '\",4:‘;‘;:‘
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: followed by a Writ Petition No. 741-A/2010 before the Honorable Peshawar _

: :ngh Court Abbottabad Bench Wthh was dec1ded vnde Judgment dated

" »:24 11 2020 ‘with the observatlon that the matter pertalnlng to terms and

COl‘ldlthl‘lS therefore the petltlon was dlSl’TlISSGd belng not malntalnable

' However the petltroners were given llberty to knock at the door of the

e competent forum for redressal of thelr grlevance if so deS|red hence the

- appellant fled the lnstant servnce appeal with prayers that the appellant ‘may

ST OEN LN

) AALSHALLY.

'be conSIdered for promotlon to the post of sub]ect specialist (BPS- 17) w1th

e'ffect from 2009 i.'e. the date when adhoc/contract S5 (BPS—17) had been

: regularized'wlth all back benefits including seniority.

03 o Learned counsel for the appellant argued that by not promoting the
a appellant to the post of SS (BPS 17) w.e.f. 2009 i.e. the date when the ad-

. l
hoc/contract SS (BPS 17) have been regulanzed with all back beneflts

l : t

V udlng senlorlty |s agalnst the law facts norms ol natural ]ustlce and

'material. on the record henc_e not tenable and liable to be modified/rectified to

the eXtent of the appellant be promoted w.e.f. 2009 with all back benefits

' ihCluding seniority; the appellant has not been treated by the respondent

department in accordance wuth law and rules on the subject noted above and-

S

A _as such the respondents v10lated Article 4 and 25 of the Constitution of Islamic

Republlc of Pakistan 1973 that the treatment meted out to the appellant is

clearly based on dlSCl‘Imll’latIOl’l and malafde as such the respondents violated

the prlncnple of natural Justlce that the appellant lS fully entltled to be .
_ promoted to’ the post of SS (BPS 17) w.e.f. 2009 ie. the date when the ad-'
: hoc/contract SS have been regularlzed with all back beneflts |nclud|ng semonty

in ligh’tﬂ of Section 9 of the Khyber Pakiturikhwa Civil Servants Act, 1973 read

wnth Khyber Pakhtunkhwa Civil Servants (Appomtmént Promotlon. and

- Transfer) Rules 1989; that the respondents violated Al‘th|€ 38(e) of the
"'Constltutlon of Islamic Republlc of Pakistan, 1973 accordlng to which state is

| bound-'toellmlnate disparity in the income and earning of individuals including

s>
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'f'persons in the servrces of the Federatlon thus in light of the above quoted v

Artlcle of the Constltutlon the respondents are duty bound to promote the

A_‘appellant to the post of SS (BPS-17) w.ef. 2009 i.e. the date when the ad-

| "hoc/contract SubJect Specnallst have been regulanzed wrth all back benefts

_VO'4’. e Learned Addrtlonal Advocate General appearlng on behalf of,

o respondents has contended that the respondent depart’ment advertlsed some'__‘

posts of Sub]ect Specnallst BS-17 - purely on contract basrs for a perlod of six .

months |n the year 2004; that the contract was extended for further six

months in the light of notlfcatlon dated 24 03. 2006 that as per terms and

condltlons ln service teachers were not allowed to apply agalnst the post of Six

| month contract belng regular employee of the department He added that
. matter was" also decided by the Hon’ble Peshawar ngh Court Peshawar in Writ
' Petltlon No 2905- P/2009 titled “Atta Ullah and others Versus The Chief

.Secr tary Khyber Pakhtunkhwa etc.” which was disposed of in the following

~tefms:-.

3

"’TESTED |

B : 'that the Act XVI of 2009, commonly known as (Regulanzatlon of - -
_Servnces) Act 2009 is held as beneficial and remedlal leglslatlon
to Wthh no lnterference is advisable hence, upheld
) @) 'OffIClal respondents are dlrected to work out the backlog of the
| '”:-,?.,promotlon quota as per above mentloned example within 30

days and consrder the in- service employees till the backlog is- .

heukhywa .' - washed out tlll then there would be complete ban on fresh

vice v .h“".‘,
Eeshaway

" recruitment.

' 05 . We have-_'he’ardflearnedlcounsel' for the parties and have

perused the record. . ‘

06. Record reveals. that the'ap}peliant was serving as’ subject

- } specrallst (BPS 16) agamst a regular post In 2004 some posts of sub]ect“

| 'spedallsts |n BPS-17 were advertased and the appellant also applled for the

s f\,J

h

Q:C’ Df’ truc »q. Yy
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'same through proper channel and wrth permrssron of the respondents and

[

was selected and apponnted as such vide order dated 10-09- 2005 for a

' _penod of Six months Wthh was further eitended for another penod of six
, .imonths vrde order dated 24- 03 2006 In the meanwhlle the respondents-_

~A|ssued a notlflcatlon dated 15 09-2005 that in- service candidates, who WISh'

B 'to ]Oll’l the contractual post of SS (BPD 17), can join the post with the.
‘condltlon that either they shall resrgn from. their exrstlng post of get leave‘

W|thout pay from thelr regular posts 1In compllan\ce the appellant

| requested for leave w1thout pay, Wthh was granted vide order dated 28-

v 02 2006 The contractual penod of the post of SS(BrS 17) was agaln
o extended for another penod of srx months vide order dated 20- 10 2007 .

'».but the appellant was not granted leave without pay after expiry of hIS

jprevnous Ieave wnthout pay, thus the appellant was compelled to return to

!
B hls onglnal post of SS(BPS 16). In august 2007 the posts of SS (BPS-: 17)

W re again advertlsed but in- servrce teachers Were debarred to appear in
the test but before such appomtments were made the’ contract

| apporntees were regularlzed vrde order dated 24 10-2009 and 11- 12 2009

, } | ) \ "07._ - 'In' a situation, the : appellant was deprived of h'is contractual post

| of SS (BPS 17) in the first place due to refusal of leave wnthout pay, which | -
- was adm|55|ble to hlm as per notification dated 15-09- 2005 and secondly.
) .4 he was deprlved of regularlzatlon against that post Stance of the appellant
vhold force to the effect that |f he was granted leave without pay, he would
have served agalnst the contractual post of SS (BPS 17) till its

?-regularlzatlon and he would have been regularlzed alongwuth hlS batch- . -

3

aalsatlv

'mates, but the respondents vrolated its own order dated 15-09- 2005 by

Sdvou:,

not grantlng hirn leave without pay. It is also worthy to note that the . = .+

'respondents mrtrally “allowed in-se~vice teachers to “work against the
' contrav"c't'ualpost of SS(BPS-17) either to obtain leave without pay or resign

-'_’fromﬂ."th_eir_f»"original post and later on refused the same facility without
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i the appellants promotlon/senlonty was also bIocked by inducting huge -

%

s:uper;session- of order_ .dated 15-09-2005, which however was not’
Warranted o

08 V\le are of the consrdered oplnlon that the appellant has not"

been treated in accordance W|th law, as the appellant served against the -

contractual post of SS (BPS 17) anngwrth hlS batch mates for quite longer

,} but Just before its regulanzatlon the appellant was. refused Ieave thhout

i pay, whrch compelled hlm to return to his onglnal posmon of SS(BPS 16), :

| thus depnved him of the beneflts, which were admnssnble t6"him after hlS

R rég’dlarliation against SS (BPS-17) on the one hand and dn the other hand_ .

. number of BPS 17 through thelr regulanzatlon The lrregulanty commltted
B -by the respondents was refusal of leave without pay, Wthh however was
admmsubleto him under notlﬁcatlon-dated 15-09-2005 and whlch created

' the whole mess due to which the appellant suffered for the unlawful act of

- _"the respondents Equlty and falr play demands that the appellant must» :

- as connected servxce appeals are accepted as prayed for. Parties are left to '

‘ bear thelr own costs Flle be consrgned to record room.

-_}ANNouNCEp',
| 02.022022 -

(AHMAD SULTAN TAREE%t o e

avall the benef ts accrued to hlm agalnst the contractual post of SS (BPS-

17) Wthh was later on regulanzed and agalnst which the appellant served

" _for qunte- Ionger time, but was |llegally detached from such post, which

- However was not warranted.

09. N _. In VIew of the foregomg dlscussron the Instant appeal as well

be rure cpFIQ-UR- REHMAN WAZIR)
MEMBER (E)

CHAIRMAN



- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TE
' , PESHAWAR

L2

| - |
APPEAL NO. 2!\_53 & 2021

Mr. Nasir Ali, SST (BPS-16),
Govt. High School No.2, Haripur.

-------------------------------------------------------

VERSUS

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

5. The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

3-  The District Education Officer, District Haripur.
' RESPONDENTS

CheereseressaereatiuaaReEresaraasERRReRRRstLL IR

APPEAL UNDER _SECTION - 4 OF _THE KHYBER"
PAKHTUNKHWA _ SERVICE TRIBUNAL | ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS__Q_Y_
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 1.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT

* WITHIN THE STATUTORY PERIOD '

éRAYER:
That on acceptance of this appeal the respondent may-
kindly be directed to consider the appellant for

- promotion to the ost of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract S.S
BPS-17) have been reqularized with all back benefits
| s i including seniority. Any other re_medy which this august
; A Tribunal deems fit that may also be awarded in favor of

O SR SE Y S

\“ﬁﬁ eelto-cin

S

-”7\\\-”0'7/\ the appellant. DL ATCERTED
R/SHWETH: | |
_ON FACTS: g T
g ? ) ’ ’ Ses N ‘;E\-'JJ
%4 1, That the appellant is the employee of the respondent AT e
€5 department and performing his duty as W.I (BPS-16). AN HED
333551 & 2. That in the year 2004 the respondents asked applications for: {.‘f"." e
. “4s the post of Subject Specialist (SS) on contract basis, That it vy
Iy after appearing in the test conducted through EATA, the
& ~appellant was appointed on the post of 5.5 (BPS-17) on

- - coatrast basis.for a period of six months. Copies of the

%.

b e
I

to be true con
AdVOCd A



““glementary & Secondary Educati

Learned counsel for the appe\lant present. Mr.

"y
Adeel Butt, Additional Advocate General for the respondents*present

Arguments heard and record perused

Vide our detailed judgment of today, passed in service appeal

-pearing NO. 2756/2021 titled --Abdull_ah Jayed Versus Secretary

on Department Government of

Khyber pakhtunkhwa through Chief Secretary, peshawar and three

_ others”, the instant appeal is accepted as prayed for. parties are left

to bear their own cOSts. File be consigned to record room.

ANNOUNCED
02.02.20224
-
~—— /’
(ARMA AN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur. -

Service Appeal No. 2756/2021

Date of Institution ... . 27.01.2021
- Date of Decision ... 02.02.2022

O ; (Appellant)
VERSUS

.The Sécretary Elementary & Secondary. Education Department Government of
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three others.

(Respondents)
Noor Mihammad Khattak, _ _
| . Advocate v fFor Appellant
Muhammad Adeel Butt', : . For respondents
" Additional Advocate.General ' :
[
AHMAD SULTAN TAREEN v CHAIRMAN
ATIQ-UR-REHM AZIR S '~ MEMBER (EXECUTIVE)
\ JUDGMENT
\/ ATIQ-UR-REHMAN WAZIR MEMBER (E):- This  single

judgment shall dispose of instant Sder_vi.ce appeal as well as the following

connected service appeals, as common question of law and facts are involved

therein.

1.

2759/2021 titled Qazi Behram

2760/2021 titled Qazi Shaheen Iqbal

2757/2021 titled Qazi Javed Igbal

12758/2021 titled Nasir Ali

2761/2021 titled Azra Blbl

2762/2021 tltled Qazn Sikandar
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- 02, Brref facts of the case are that the appellant is employee of the

respondeht department‘ and performing duty as SST (BPS- 16) In the year

l. . i
LR TR S l !

.4 ol

2004 the respondents mvrted appllcatlons for the post of sub]ect specrallst on
. contract basis and after due process of selection, the appellant was appointed

as Subject Specialist (.B'PS-17) on contract basis for a period of six months vide

order dated 10-09-2005. The contract' period- was renewed/extended for

C . . ' |
another period vide notification dated 24.03.2006. It is worth to mention here

~that a notiyficatlo,n was issued by the respondent department that in-service
| teachers who are also appomted on contract basis as SS(BPS-17) should get

leave wrthout pay from therr ongmal post -of SS(BPS-16), if they want to

contmue ‘their contractual apporntments. The appellant applied for extra

'ordinary ‘leave, which was granted to the appellant by the department vide

order dated 28.02.2006. It is pertinent to méntion here that the entry with

regard to'the"leave‘without pay was made on the service book of the appellant

After expiry of the contract period the same was once again renewed/extended

~ vide: notlﬂcatlon dated 20.10.2007, but the department refused to sanctron
._leave wrthout pay to the appellant and thus the appellant was deprlved to

contlnue servrce as SubJect Specrallst on contract basrs hence the appellant -

' returned to h|s orlglnal post of SS (BPS- 16) Vlde advertr:ement dated August,

§
22, ,
«:25‘B -
&) i
A I "‘-ﬂ'
tor e
i-_-,-:Z - +
ETon -9
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2007 the _posts of Sub]ect Specialist were once again advertised but through. '

th is dve ment the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appomted/selected on the post
of SS on contract basis. In the meanwhile the contract appointees were

regularized vide notifications dated 24.10.2009 and 11.12.2009 and thereby

permanently deprlvmg the appellant from appointment on contract basis on the

post of SS gs well as through this regularlzatlon the rlght of promotuon of the

|

appellant to the_ post of S5 was also curtailed. The appellant feeling aggrleved

from the ac‘:tlon of the respondents and from the impugnecl regularization dated

24.10.2009 an_d noti_fication dated 11'.'12.20_09, preferred departmental appeal
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followed 'by_a Writ Petition No. 741-A/2010 before the Honorable Peshawar

]

2‘4_.1'_'1‘.'2026"viltﬁ the" observation” that thé matter pertaining -to* terms ‘and
conditions, therefore,' the petiti‘on was disrnissed being not maintainable.
A' 'Hol/vel/er 't'he petitioners were 'given liberty .to knock at the door of the
competent forum for redressal of their grievance if so desired, hence the
appellant filed the instant service appeal with" prayers that the appellant may
be consndered for promotion to the post of subject specialist (BPS-17) with
effect from 2009 i.e. the date when adhoc/contract S5 (BPS—17) hvad been

regularized with all back benefits including seniority.

03, Learned counsel for the appellant argued that by not promoting the

appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad- -

hoc/contract S.S (BPS-17) have been regularized with all back benefits

induding’ seniority is” against the law, facts, norms of natural justite and

including seniority; the appellant 'has not been treated by the respondent
} _ department in accordance With law and rules on the subject noted above and

. .4 as such the respondents violated Article 4 and 25 of the Constitution of Islamic
Republic of Pakistan 1973; that the treatment meted out to the appellant is

clearly bas_e‘d i discrimination-and ‘malafide- as such the responuentﬂs violated

[T 3

‘promoted to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-

SN ADIALNG

hoc/contract SS have been regularized with ail back benefits including seniority

GALSALLY

~ in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read

¥ ~ with Khyber Pakhtunkhwa Civil Servants (Appointnﬁent,, Promotion and
‘Transfer) Rules, 1989; that the respondents violated Article 38(e) -of the
Consti_tu_tion of Islamic Republic of Pakistan, 1973, accordlng to which state is

bound to eliminate disparity in the income and earning of individuals including

High _Court ‘Abbottabad Bench which was decided vide  judgment dated .

material on the record hence not tenable and liable to be modified/rectified to" -

the extent of the appellant 'be promoted w.e.f. 2009 with all back benefits

" the princip‘le of natural justice; that the appellant is fully entitled to be-

S
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' "persons in,_' the services of the Fede'ration, thus .in light of the above quoted

'-Artic-!e of»‘he- Constitutior\ the respondents are duty bound to oromote the
appellant to the post of. SS (BPS-17) w e.f. 2009 i.e. the date when the ad-

'hoc/contract SubJect Specnallst have been regularlzed wrtr all back beneﬂts

04. Learned 'Additional 'Ad_\/ocate General -appearing on behalf of
respondents has contended that the respondent department advertised some

posts of Subject Specialist BS-17 purely on contract basis for a period of six

':v'm:ont,hs in' the year, 2004, ~that the co'ntrac't was extended for further six

WINPT

months in the light of notiﬁcation dated 24.03.2006; t_hat as per terms and -

condltlons in-service. teachers were not allowed to apply agalnst the post of six

month contract belng regular employee of the department. He added that -

Petition No. 2905-P/2009 tltle‘d “Atta .Ullah' and others Versus The Chief

Secretary Khyber Pakhtunkhwa etc.” which was disposed of in the following

'.that the Act, XVI of 2009, connmo_nly knoWn as (Regularization of
S'ervices) Act,' .2009 is held as be.neﬁc.ial and remedial legislation,

_ to which no interference is advisable hence, uphield.

(ii).' Qtficial respondents are directed to work out the backlog of the
. ','pronﬁotion:""qvuo't‘a'”as':'per"ab'ove"mentioned exarnple';"*;w'ithifn 30

. days and consider the in—service employees, till the backlog is

i nkinva washed out, till then there would be complete ban on fresh

EERLLALLLIE el
fCRtE N

recruitment:

05.-_. : ‘We have heard learned counsel for the parties” and have

perused the record.

06.. . Record reveals that the appellant was serving - as subject

specialist '(BPS-16) again'st aregular post. In 2004 some posts of subject

~ specialists in BPS-17 were advertised and the appellant also applied for the

' 'matter was also decrded by the Hon'ble Peshawar High Court Peshawar in Writ

2
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same through proper channel and with permission of the respondents and

f“ K

(@

' _' was selected and appointed as such vide order dated 10-09-2005 for a. .

penod of SIX months Wthh was further extended for another perlod of six

months vnde order dated 24- 03 2006 In the meanwhrle the respondents -

issued_a ‘notif_ication dated 15-09-2005 tha_t in-service candidates, who wish

. ) . ) ‘». R | )
“to join the contractual post of SS (BPS-17), can join the post with the

condition that either they shall resign from their existing post or get leave

‘without pay from their' regular ‘povsts. In complian;ce the - appellant

requested for leave without pay, which was granted vid|e order dated 28-

02-2006. The contractual period of the post of SS(BPS-17) was again

extended for another period of six months vide order dated 20-10-2007,

- but the -appellant was not granted leave without pay after expiry of his
previous leave without pay, thus the appellant was compelled to return to

“his original post of SS(BPS-16). In august 2007, the posts of SS (BPS-17)

wgte again advertised, but in-service teachers were debarred to appear in

appointees were regularized vide order dated 24-10-2009 and 11—12-2009.

. ‘ : .

\> . 07. In a situation, the appellant was depnved of h|s contractual post
!

. . . ;| .

E - ' - - .
= BERER LN

vof SS (BPS 17) in the first place due to refusal of Ieave wrthout pay, whrch
was admlsslble to him as per notification dated 15-09-2005 and secondly

' he was deprived of regularization against that post. Stance of the appellant

hold force to the effect that |f he was granted leave without pay, he would

,have served agalnst the contractual post of SS (BPS-17) t||l its
regularlzatron ‘and he would have been regulanzed alongwith his batch-

: mates ‘but the respondents vrolated its own order dated 15-09- 2005 by

not grantmg him Ieave w:thout pay It is also worthy to note that the_

. respondents mutnally- aIIowed in-service teachers ‘to work against the
| contractual post of SS(BPS 17) elther to obtain leave without pay or resign

from their orlglnal post and later on. refused the same facrhty without

“the test, but before such appointments were made, the contract

AT TYSD g
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- supersessnon of order dated .15-09-2005, which however was not"‘
* warranted | |

08.- We are . of the considered , opinion that the appellant has not

- ‘been treated in accordance W|th law, as the appellant served agalnst the
contractual post of SS (BPS-17) alongwith his batch-mates for quit_e longer
but j.ust before its regulari‘zation, the'appellant was refused leave without
pay, which compelled hih to return to h'isjoriginal position of SS(BPS-16),
thus deprlved him of the benefits, wh|ch were admnssrble to him after his
regularlzatlon against SS (BPS 17) on the one hand and on the other hand
the appellants promotlon/semorlty was also blocked by lnductlng huge

' number of BPS-17 through their regularlzatlon The |rregulanty committed
by the respondents was refusal of leave without pay, which however was
admlSSlble to him under notification dated 15-09-2005 and which created
.the whole mess, due to which the appellant suffered for the unlawful act of
the respondents Equlty and falr play. demands that the appellant must
avall the beneﬂts accrued to hlm agalnst the contractual post of SS (BPS-
17), which was later on regularlzed anq against WhICh the appellant served

. for quite longer time, but was illegally detached from such post, which

: however was not warranted. :

09. - In view of the foregoing discussion, the instant appeal as well
as connected service appeals are accepted'as prayed for. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
- 02.02.2022
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(AH'MAD SULTAN TAREEN) ‘ ~ (ATIQ-UR- REHMAN WAZIR)

CHAIRMAN (,.erllﬁ to be ture eopy MEMBER(E)
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' BEFORE THE KHYBER PAKHTUNKHWA SE TRIBUNAL |
L PESHAWAR N
Sc--vice:{;‘ﬂiln=.'!~‘:‘.-.-//

~ APPEAL NO. CILLS%- /20. oL
, . | a2 L33

s N A Hmac % |

& e .
N
"\ l(h_\'lu\l‘ JSaichia 1oy

Mr. Qazi Behram, SCT (BPS-16), |
Govt. High School Laban Bandi, Haripur. o
| Y TP PPRPR PRI SRS APPELLANT

VERSUS |

1- | The Secretary Eiementary and Seco'_r)dary Education
. Department, Khyber Pakhtunkhwa, Peshawar.

2- ' The Director Elementaty and Secondary Education
. Department, Khyber Pakhtunkhwa, Peshawar. ' :

3. % The District Education Officer, District Haripur.

Cieeresrsesenes TR PP PR RESPONDENTS'

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA - SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 L.E. FROM THE DATE WHEN THE
ADHOC/. CONTRACT SUBJECT SPECIALIST (BPS-17)

' HAVE BEEN REGULARIZED AND AGAINST NO_ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT

 ‘WITHIN THE STATUTORY PERIOD

PRAYER:

. That on acceptance of this appeal the respondent may

~-ciaykindly be directed “to_consider the appellant for

_ promotion to the post of Subiject specialist (BPS-17) w-
v e-f. 2009 i.e. the date when the adhoc/ contract S.S

\3,&/) (BPS-17) have been regularized with all back benefits

~including seniority. Any other remedy which this august
" Tribunal deems fit that may also be awarded in favor of

the appellant.. o ! | ATTESTED
§ ZR/SHWETH: —
2 JON FACTS: e Tkl
e . o Sevvice
) : _ : o Poeshawitt
RN “i 1. That the appellant is the employee of the respondent

: g department and performing his duty as SCT (BPS-16). * Iy
L, x SR | . -
» h L”Z 2. ‘That in the year 2004 the respondents asked applications for @
& the post of Subject Specialist (SS) on contract: basis. Tha N

- after appearing in the test conducted through EATA, th S e
" appellant was appointed on the post of S.S (BPS-17) on "j f"
contract basis for a period of six months. Copies of the >



' Arguments heard and record perused.
Vide our detalled judgment of today, passed in service appeal
o bearing No. ‘2756/.2021 titled Abdullah Javed Versus Secretary
Elementary & Secondvary Education Department Government of
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three
- others”, the in-svtant appeal is accepted as prayed for. Parties are left

to bear their own costs. Fiie be consigned to record room.

ANNOUNCED
02.02.2022
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Service Appeal No. 2756/2021

Date of Institution ... 27.01.2021
' Date of Decision ..  02.02.2022

" wr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.

VERSUS

/?3/

(Appellant)

i The Secretary Elementary & Secondary. Educatron Department Government of
f Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three others.
' : : o (Respondents)

Noor Muhammad Khattak

Advocate

Muhammad Adeel Butt, .

: Addltronal Advocate Genéral

* AHMAD SULTAN TAREEN
ATIQ-UR-REHMA

JUDGMENT

ATIQ-UR- -REHMAN WAZIR MEMBER (E):-

For Appellant

~ CHAIRMAN
VAZIR - MEMBER (EXECUTIVE)

For respondents

This single-

]udgment shall dlspose of instant service appeal as well as the foHowrng

- connected service appeals, as common question of law and facts are involved

' therein.

1.

2758/2021 titled Nasir Al
o 2759/2021 titled Qazr Behram
. '2760/2021 tltled Qa21 Shaheen Igbal

. '2761/2021 titled Azra Blbl '

2757/2021 titled Qazi Javed Igbal

2762/2021 titled Qazr Sikandar

A
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;02,.;. Brlef facts sf the case are that the appellant is employee of the

respondent department and performmg duty as SST (BPS-16). In the year'

:2004 the respondents mwted appllcatlons for the post of SUbJECt specialist on'

‘i(!?‘“sw - |

'After

contract basis and after due process of selectlon the appellant was appomted

. as SubJect Specialist (BPS 17) on contract basis for a period of six months v1de
"order dated 10- 09 2005 “The contract perlod was renewed/extended for
_,another perlod vide notification dated 24, 03 2006. It is worth to mention here |

"""that a notrﬂcatlon was |ssued by the respondent department that in- service

4 teachers who are also appomted on contract basis as SS(BPS 17) should get"

) A.;Ieave wnthout pay from thelr orrglnal post of SS(BPS 16), lf they want to.." -

| .contlnue thelr contractual appomtments The appellant applled for extra -
‘ordlnary Ieave whlch was granted to the appellant by the department vrdev

| order dated 28.02.2006. It is pertlnent to mention here that:the entry Wlth

I

regard to the Ieave wnthout pay was made on the service book of the appellant

plry of* the contract period’ the same was once again renewed/extended

vide notrf‘catlon dated 20 10 2007 but the department refused to sanction

leave wnthout pay to the appellant and thus the appe lant was deprived to

' contlnue serv1ce as Subject Speuahst on contract basns hence the appellant
returned to h|s orlglnal post of SS (BPS 16). Vide advertl sement dated August

| 2007 the posts of SubJect Specnallst were once again advertised but through |
- this advertlsement the |n service teachers were debarred to appear in the test

| he_nce th'e appellant was also not al'owed to be appointed/selected on the post

'-‘of’SS‘on " COntract basis. In the meanwhile the contract appointees were

regularlzed V|de notlﬂcatlons dated 24.10. 2009 and 11 L2 2009 and thereby .

¥

permanently deprlvmg the appellant from appomtment on contract basis on the o
post of SS as weII as through thls regularlzatlon the right of promotlon of the
appellant to the post of SS was also curtailed. The appellant feeling aggrleved !

§ from the actlon of the respondents and from the lmpugnecl regularlzatlon dated

| "»_24.10.2009 and notlﬂcatlon,dated 11.12.2009,. preferred departmental appeal




[

' Transfer) Rules 1989; that the reSpondents violated Article' 38(e) of the

'v,‘_Constltutlon of Islamlc Republlc of Paklstan 1973 accordlng to Wthh state is

e

o followed by a ert Petlthl’l No. 741 A/2010 before the Honorable Peshawar
ngh Court Abbottabad Bench whrch was . dec:rded vrde Judgment dated _

| 24 11 2020 with- the observatlon that the matter pertalnlng to terms and

!

‘condltlons therefore the petltlon was dismissed belng not malntalnable
| However the petrtloners were glven liberty to knock at the door of the
. competent forum for redressal of their gnevance if .so desired, hence the

: appellant flled the |nstant service appeal wrth prayers that the appellant may

be consadered for promotlon to the post of subJect specrallst (BPS 17) with

effect from 2009 i.e. the date when adhoc/contract SS (BPS-17) had been

*

regularrzed with all back beneﬁts mcludrng senrorlty

03. Learned counsel for the appellant 'argued that by not promoting the

appellant to the post of SS (BPS 17) w.e.f. 2009 ie. the date when the ad-

hoc/contract S.5 (BPS 17) have been regulanzed wrth all back benefrts'

udlng seniority is agalnst the law facts norms of natural Justrce and

matenal on the record hence not tenable and liable to be modlfled/rectlfled to

the extent of the appellant be promoted w.e.f. 2009 with all back beneflts

; lncludlng senlonty, the appellant has not been treated by the respondent
- department in accordance with law and rules on the sub|ect noted above and

as. such the respondents vrolated Article 4 and 25 of the Constitution of Islamic
- Republlc of Paklstan 1973 that the treatment meted out to the appellant is

- Clearly based on drscrlmlnatlon and malafide as such the respondents vrolated

the pri‘ncrple of natural Justlce' that the appellant is fully entitled to be

'promoted to the post of SS (BPS 17) W, ef 2009 i.e. the date when the ad-
o -'hoc/contract SS have been regularrzed wrth all back benefrts rncludrng senronty’
<) in lnght of Sectlon 9 of the Khyber Pakhtunkhwa Civil Seryants Act, 1973 read l,

gwith Khyber PakhtUnkhwa Civil Servants (Apporntment, Promotion andl_

i

bound to ellmrnate dlspanty in the income and earnlng of mdrvrduals lncludlng

tw e true cnoy

hl
~a

Adv o



7N

same through proper channel and wrth permrssron of the respondents and

A
: o

was selected and appointed as such vrde order ‘dated 10- 09- 2005 for af,

[ 13

perlod of six months Wthh was further extended for another perlod of six

’months vide order dated 24- 03 2006. In the meanwhlle, the respondents

|ssued a notlﬂcatlon dated 15-09- 2005 that in- servrce candldates who wrsh'.'

' to Jom the contractual post of SS (BPS 17), ‘can ]om the post wrth the 4‘ .

- condrtlon that elther they shall resign from thelr exrstlnq post or get leave |

without 'pay from their regular posts. In compllanice the appellant' |
requested for leave wrthout pay, Wthh was granted vi te order dated 28- .

02 2006 The contractual period of the post of SS(B S-17) was agaln»

: extended for another perlod of Six months vrde order dated 20-10- 2007 :

'but the appellant was not granted leave W|thout pay after expiry of his |

prevnous leave wrthout pay, thus the appellant was compelled to return to

'hls orlglnal post of SS(BPS 16). In august 2007 the po ts of SS (BPS-17)

wvre agaln advertised, but in- servrce teachers were debarred to appear in
/ the 'test,. ‘but before such appointments were made, the contract

_ »app'o‘i‘nt'ees were regularized vide order dated 24-10-2009 and 11-12-2009.

} ' B 07 . ' ‘vIn a situatio'n the appellant was deprived of hls contractual post .,
| ‘of SS (BPS 17) in the ﬁrst place due to refusal of leave W|thout pay, Wthh
was admrssuble to hlm as per notlflcatlon dated 15-09- 2005 and secondly
he‘was-.deprlved of regula‘rlzatlon agalnst that post. Stance of the appellant
hold force to the effect’ that if he was granted leave wrthout pay, he would
; " have served agalnst the contractual post of SS (BPS-17) till its

: Il-regularlzatron and he would have been reqularized anngwrth hls batch—

mates but the respondents wolated its own order dated 15-09-2005 by

o not grantlng him leave W|thout pay It is alsg worthy to note that the * ..

,-respondents |n|t|ally allowed in-service teachers to work agalnst the

contractual post of SS(BPS 17) ci ~er to obtarn leave without pay or resrgn '

from thelr orrglnal post and later on refused the same facrllty wrthout'
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’persons in the services of the Federatlon thus in llght of the above quoted

. '!.«“" )

' Artlcle of the Constltutlon the respondents are duty bound to promote the

2]

.f'appellant to the post of SS (BPS- 17) w.e.f. 2009 i.e. the date when the ad-

'hoc/contract SubJect Specnallst have been regulanzed with all back benef ts.

04 Learned Addltlonal Advocate General appeanng on behalf of

' respondents has contended that the respondent departll*nent advertlsed some
- posts of SubJect Specrallst BS 17 purely on contract basrs for a period of six
,:months in’ the year 2004 that the contract was extended for further SiX

. |
_months ln the light of notlﬁcatlon dated 24.03.2006; that as per terms and

|
condltlons in-service teachers were not allowed to apply against the post of six
month contract belng regular employee of the department. He added that
-matter was also decrded by the Hon'ble Peshawar High Court Peshawar in Writ

'Petltlon No 2905- P/2009 tltlecl “Atto Ullah and others Versus The Chief

Secr_ tary Khyber Pakhtunkhwa etc " which was disposed of in the followrng :

o 'At‘hat the A'ct. XVI of 200§ 'commovnly kn’own' as (Regulalrization' of
: "V'SEI’VICQS) Act 2009 is ‘held as beneficial and remedlal leglslatlon

} ‘_. vto Wthh no lnterference is advrsable hence upheld
| "(li')_“ : _Ofﬂcnal respondents are dlrected to work out the backlog of the |

| promotlon quota as per above mentloned example Wlthln 30'

ATTE.STED _'A'_days and con5|der the in- serwce employees till the backlog is

m'; ~ washed out tlll then there - would be complete ban on fresh

r Ihun:‘ll

- Peshawiar . f_eCl‘Uitment.-', S

05. wé have heard learned counsel for the parties and have
' perused the record.
- 06. “Record reyeals 'that the appellant' was' selrving as subject

|
l

| “f.‘speCIallst (BPS 16) agalnst a regular post. In 2004 some posts of subJect S

[
=3
.

o

>
3
g

to o

. specrallsts ll’l BPS 17 were advertlsed and the appellant also applied for the

L]
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~ the vv"hOIe'meSS due to. Whlch the -appéllant suffered for the unfawful act of

_bear thelr own costs. File be consrgned to record room.

3 wa rranted

| 08 We arevo‘f the consldered opinion_that:_'the -appellant has not v.
'75ééh tre'ated' in accordanCe wlth law, as the appellant served against the N
contractual post of SS (BPS 17) alongwith his batch mates for quite longer |
but JUSt before its regulanzatlon the appellant was. refused leave wrthout -
,'pay,_.vvhlch ~,compelled hl‘m to return to his pngr-nal posrt_lon of SS(BPS-16),

" thus deprlved him of the beneflts; which were admissible to him after his‘

‘ revglularization against SS"(BPS-l?) on the one hand Vand-d!n the other hand
the appellants promotion/seniority was also blocked by inducting huge -

-'number of: BPS 17 through thelr regularlzatlon The |rregulanty commltted.

'I

by the respondents was’ refusal of leave wnthout pay, which however was :

¥

adm155|ble to him under notlﬁcatlon d‘ated 15-09-2005 and Wthh created

\
i

‘.l'_the respondents Eqwty and falr play demands that the appellant must:- :
. avall the beneF ts accrued to hlm agalnst the contractual post of SS (BPS—
: 3 ”7) Wthh was Iater on regulanzed and agalnst which the appellant served

‘for q_ult,elonger tlme,' but was lllegally detached from such post, which

however was 5 not warranted.

- 09. In view of the foregorng dlscu55|on the lnstant appeal as well.

}as connected service appeals are accepted as prayed for Partles are left to

l

ANNOUNCED |

02022022 T
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRII

 PESHAWAR

'Ir : } : Kh

pooe . s

' .- . APPEALNO. HSQ /2021

| Mr. Qazi Shaheen Iqbal, SS (Pak Studies) (BPS-17), v

! R.LT.E (Male) Haripur. l S —

' '— sesassnssisrassnseans wisesasans Ceessessanans paserassiassestaens APPELLANT
VERSUS

1- The Secretary Elementary and Secondary Education
' Department, Khyber Pakhtunkhwa, Peshaway.
. .2- The Director Elementary and Secondary Education
. . Department, Khyber Pakhtunkhwa, Peshawaf.
3. The-District Education, Officer, District Haripur. .
cererieaeienreressaraas ereenieeaaeee et eaaaes RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA _SERVICE _TRIBUNAL _ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 LE. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT

WITHIN THE STATUTORY PERIOD

PRAYER:
' That on acceptance of this appeal the respondent may
kindly be directed to consider the appellant for
promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been reqularized with all_back benefits
v ~Z~_—c including seniority. Any other remedy which this august
Legisirar . . : "
> \\ \ " | Tribunal deems fit that may also be awarded in favor of
the appellant. . (STED

jedtn-day

'R/SHWETH:
ON FACTS:

1. That the appellant is ti:e employee of the respondent
department and performing his duty as SET (BPS-17).. '

the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the
. appelianf was appointed on the post of §.5 (FP5-17) on
contract basis for a period of six months. Copies of the

e}
“f},f 2. That in the year 2004 the respondents asked applications for
=]
&
2
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Arguments heard and record perused

Vide our detalled judgment of today, passed in servrce appeal. A

bearing No. 2756/2021 titIed_Abdu!.'a‘h Javed Versus Secretary

Fler“entary & Secondary Educatron Department Government of

' Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three

‘. others" the mstant appeal Is accepted as prayed for. Parties are left

ﬁa’tc of

-to bear their own costs. File be consrgned to record room.
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 Mr. Abdullah Javed, SST (BPS<16) ASDEO (Male), District Haripur. . . -

Serwce Appeal ‘No. 2756/2021

Date of-Institution -27.01, 2021
Date of Decision ... . ' 02.0212022

(Appellant) .
VERSUS

-The Secretary Elementary & Secondary Educatlon Department Government of

Khyber Pakhtunkhwa through Chlef Secretary, Peshawar. and three others.

(Respondents)
' Noor Muhammad Khattak D
S Advocate IR . © ... For Appellant
' Muhammad Adeel Butt, L _For respondents |
. Addltlonal Advocate General e :
v‘ll .
'AHMAD SULTANTAREEN . ..  CHAIRMAN
_ ATIQ-UR-REHMAN WAZIR ...  MEMBER (EXECUTIVE)
JUDGMENT |
- ATIQ-UR- REHM NWAZIR MEMBER (E):- This  single

s 2759/2021 ttled Qazi Behram

s 2761/2021 titled Azra Bibi

Judgment shall dlspose of mstant service appeal as well as the followmg

- '_connected service appeals as common questlon of law and facts are mvolved '

therem
!

L 2757/2021 tltled QaZI Javed Iqbal

2. 2758/2021 titled Nasir Al
4. 2760/2021 tltled Qazn Shaheen Iqbal'

6. 2762/2021 titled Qazi Sikandar
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S 02, - Brief faCts of the case are that the appellant is employee of the

t

o ot - : ) i | : ot o
o respOndent' 'c'le"partmenf and'.-perforl”ning* duty- as SST (BPS-‘S)' In the vyear

another perlod vide notlr"catlon dated 24.03.2006. It is worth to mention here

: 2004 the respondents mvnted appllcatlons for the post of sub]ect specrallst on
contract basns and after due process of . selectlon the appellant was apponnted
as Subject Specrallst (BPS-17) on contract basis for a period of six months vide

_order dated 10-09- 2005 The contract perlod was renewed/extended for

- : -rthat a nOtlf cation was lssued by the respondent department that in- servrce

teachers who are also apponnted on contract ba5|s as SS(BPS-17) should get_'

: _leave wrthout pay. from thelr onglnal post of SS(BPS 16), if they want to

: *.After )

contlnue thelr contractual appomtments The appellant applied for extra

..ordlnary.. leave, whlch was granted to the appellant by the department vide |

order d_ated 28.02.2006. It is pertlnent.to mention here that the entry with.

regard to the leave without pay was made on the service book of the appellant

vplry of the contract penod the same was once again renewed/extended

"'v e notlﬂcatlon dated 20 10. 2007 but the department refused to sanctlon.

leave W|thout pay to the ‘appellant and thus the appe

l

contlnue service as SubJect Specnallst on contract ba5|sl hence the appellant

lant was deprlved to

_ returned to hlS orlglnal post of. SS (BPS 16) Vlde advertlsement dated August,

2007 the Dosts of Sub]ect Specrallst were once agam advertlsed but through

| thls advertlsement the in-service teachers were debarred to appear in the test; -
hence the appellant was also not allowed to be appornte /selected on the post

" of SS on contract basus In the meanwhlle the contract apporntees were

‘ .-regplarlzed vide notlﬁcatlons .dated 24,10.2009 and 11.12.2009 and thereby

quatxv o

permanently depriving the appellant from appointment on contract basis on the

post of SS as well as through this regularization the right of promotlon of the

i appellant to the post of S5 was also curtailed. The appellant feellng aggrleved
from the action of the respondents and from the |mpugnec> regularlzatlon dated-

. 24, 10 2009 and notlﬂcatlon dated 11.12.2009, preferred departmental appeal
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followed by a Writ Petitlon No. 741-A/2010 before the Honorable Peshawar

[(3

High Court Abbottabad Bench 'whlch was decided vide judgment dated

24 1':1 '2020' with tbe observation tl']at the matter pertaining to terms and -

; condltlons therefore, the petltlon was dlsmlssed belng not malntalnable
.However the petltloners were glven liberty to knaqck at the door of the
- competent forum for redressal of their gnevance if so desired, hence the
_‘appellant ﬁled the |nstant service appeal with prayers that the appellant may
| _be consldered for promotlon to the post of subject specialist (BPS—l?) with
effect from J_2009 i.e. the date when adhoc/contract S$ (BPS—'17)' had'been

. regularized with all back benefits including seniority.

03. . . Learned cobnsel for the appellant argued that by not promoting the
ap_pellant to the post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-
hoc/contract S.S (BPSei7) have’ been' regularized with all back benefits

' udlng senlorlty is agalnst the law, facts, norms ol natural Justlce and

materlal on the record hence not tenable and liable to be modrfled/rectlfled to

| lncludlng senlorlty; the appellant has not been treated by the respondent
v : , ,

' de'partment in accordance with law and rules on the subject noted above and

N . t
L a’s sUch the respondents violated Article 4' and 25 of the Constitution of Islamic

- [N N |

. ‘Republlc of Pakistan 1973 that the treatment meted out to the appellant is-

clearly based on dlscrlmlnatlon and malaf de as such the respondents vrolated

'y'the prmcrple of natural ]ustlce ‘that the appellant lS fully entltled to be

: promoted to the post - of SS (BPS 17) w.e.f. 2009 i.e. the date when the ad- '

hoc/contract SS have been regularlzed wrth all back benef,ts including seniority

in llght of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act 1973 read

Transfer) Rules 1989 that the respondents violated ?rtlcle 38(e) of the
Constltutlon of Islamlc Republlc of Paklstan 1973 accordlng to which state is

bound to ellmlnate dlspanty in the mcdme and earnlng of individuals lncludlng

" the extent of the appellant be promoted w.e.f. 2009 with all back beneﬂts_

W|th Khyber Pakhtunkhwa CIVlI Servants (Appomtment Promotlon and
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persons in the serwces of the Federatlon thus in Ilght of the above quoted

NAI’tICle of the Constltutlon the respondents are. duty bound to promote the

o appellant to the post of SS (BPS 17) W. ef 2009 i.e. the date when the ad-

. hoc/contract SubJect Specnallst have been regularlzed wntkw all back beneﬁts

04.. - Learned Additional Advocate General appearlng on behalf of

’ "respondents has contended that the respondent department advertlsed some

“months in the llght of notlﬁcatlon dated 24.03. 2006 that as per terms and ‘

'posts of Sub]ect Specrallst BS- 17 purely on contract basrs for a penod of srx

-'months in. the year 2004 that the contract was extended for further srx

' 'condltlons in- servrce teachers were not allowed to apply agalnst the post of six

month contract belng regular employee of the department He added that

. Secr "ary Khyber Pakhtunkhwa etc.” whlch was disposed of in the followrngA

SevV
‘)gsh..w.n

matter was also demded by the Hon'ble Peshawar ngh Court Peshawar in Writ.

Petltlon No -2905- P/2009 tltled "Atta. Ullah and others Versus The Chief

0 iv that the Act, XVI of 2009, commonly known as (Regularlzatlon of.
- ,;."Semcesl Act 2009 IS held as beneﬂcual and remedlal leglslatnon
to which nolnterference is advrsable hence, upheld.
(u) vlff._.Ofﬂdal respondents are dlrected to work out the backlog of the :
- {l promotnon quota as per above mentloned exampie, within 30
g 'days and con5|der the in-service employees till the backlog is
V.'.,Zwashed out tlll then there would be complete ban on: fresh 5

rec_rultment-. B

05. We have. heard learned counsel for the partres and have

- perused the record

:‘.06._"" Record reveals that the appellant was sefving as Sub]eCt -

specrallst (BPS 16) agalnst a regular post In 2004 some posts of sub)ect'

specnallsts in BPS- 17 were advertlsed and the appellant also applred for the
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SN - 'same through proper channel and W|th permlsslon of the respondents and' -

.penod of 5|x months,. WhICh was furtI-ler extended for another perlod of snxv

months vide order dated 24- 03 2006..1In the meanwhlle the respondents'

|ssued a notlﬂcatlon dated 15- 09 2005 that in-service candidates, who wish

- to Jom the contractual post of SS (BPSr17), can join the post with the

» _condltlon that elther. they shall resign from their existing post or get leave

- without " pay . from their regular posts. In compliance the appellant

requested for leave without ,pay, which was granted viae order dated 28-

-”;_02-20'06.;‘The contrac'tual‘lt"perlod of the post of SS(BPS-17) was again -
. e.x_ten'ded for another period of six months vide order dated 20-10-2007,

but :the'appellant was not granted leave without pay after expiry of his

,previous leave without pay, thus the;'app_ellant was _com;}aelled to return to
v his"_or-_iginal post of_'SS(_BPS-16). In au‘gu'st 2007, the__posf;ts_of SS (B_PS{17)

wgre again advertised, but in-service teachers were deblarred to appear in
. . : |

' ‘appo‘,inte_es were regu'larlied vide order dated 24-10-2009 and 11-12—2009_.

‘ \} | o ‘07. 8 '_ In a SItuatlon the appellant was deprlved of his contractual post 2

Vi'-:of ss (BPS 17) in the flrst place due to refusal of leave W|thout pay, which
was admls51ble to hlm as_ per no_tlﬁcatlon dated 15-09-2005 and secondly
"he"v.v_as deprivved of 'regLJIa:rivzation agailnst that post. Stance of the a'ppella:nt
hold for"c_e_to the effect th'at if he was grantedv leave without pay, he would
ha‘.\'/-e«. serve_d .against : ,the contractual post of SS (BPS-17) _t.i.ll vits

= regulariz'ation and he"‘ would'-have been regularized alongwith his batch-

| ammaBgsdE

A".';A;-not grantlng him leave W|thout pay It lS also worthy to note that the'

respondents initially allowed in-service teachers to work agalnst the
contractual post of SS(BPS 17) either to obtaln leave wnthout pay or resngn

_from the_l_rorlglnal _post and later on refused the same facility without

_' was selected and appomted as SUC"I vude order dated 10-09- 2005 for a

the ;.test',_ .but before such appointments: were mage, the contract - |

1 mates, but the respondents vnolated |ts own order dated 15-09-2005 by o
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warranted
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' supersessron of order dated 15-09- 2005 WhICh however  was not" )

‘08. 7 We are of the considered opinion that the appellant has not
been treated in accordance with law as the appellant served against the ‘
o contractual post of SS (BPS 17) alongmth hls batch mate|zs for qurte Ionger e

- but ]USt before its regularlzatlon the appellant was refused leave wrthout

pay, _Wthl‘; compelled hlm to return to hlS orlglnal posmon of SS(BPS 16)

thus deprlved him of the beneflts WhICh were admlssrble to hlm after his

: regularlzatlon agalnst SS (BPS 17) on the one hand and dn the other hand

v the appellants promotnon/senlorlty was also blocked by lnductlng huge

| number of BPS 17 through thelr regularrzatlon The irregularity commltted
by the respondents was refusal of leave wuthout pay, which however was |

'_ admlssrble to h|m under notlﬁcatlon dated 15-09-2005 and Wthh Created

\ .

- :the whole mess, due to which the appellant suffered for the unlawful act of |
the respondents Equnty and fa|r play demands that the appellant must’

avall the beneflts accrued to him against . the contractual post of SS (BPS-

17), WhICh was Iater on regularlzed and agalnst which the appellant served

.for qurte longer time; but was lllegally detached from such post ‘which

- however was not warranted

. -:' 09 In wew of the foregomg dlscussmn, ‘the lnstant appeal as well

“as connected service appeals are accepted as prayed for. Partles are Ieft to

' bear thelr own costs File be consigned to record room.

- (ATIQ- lEHMAN WAZIR)

MEMBER (E)

a1k tll’lmll wa
seerCB Trikhavne.:

{
t.
W
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APPEAL NO. o::ﬁ

| Mr. Azra BiBi, SCT (BPS-16),
' Govt Girls ngh School, Sarai Saleh, Harlpur

VERSUS

-
-

1- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshaway.

2=  The . Director Elementary and Seconciiary Education

: Department, Khyber Pakhtunkhwa, Peshawar.

3- The District Education Office:, District Haripyr

........................... AESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER

‘ PAKHTUNKHWA SERVICE TRIBUNAL| ACT, 1974

| AGAINST THE INACTION OF THE RESPONDENTS BY

' NOT FRGMOTING THE APPELLANT TO THE POST.OF S.5

! (BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE

- ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)

HAVE BEEN REGULARIZED AND AGAINST NO ACTION

» TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

liRAYER :
That.on acceptance of this appeal the respondent may
iled“’“d“y kindly be directed to consider the appellant for ¥
¢ Dromotlon to the post of Subject specialist (BPS-17) w-
-,; \ o) ‘e-f. 2009 i.e. the date when the adhoc/ contract S.S 3
d \\ (BPS-17) have been reqularized with all'back benefits
including seniority. Any other remedy WhICh this auqust
Tribunal deems fit that may also be awarded in favor of

the appellant

R- |

it
. a% R/SHWETH:
: %f&a. ON FACTS;
\k’%" 1. That the appellant is the émp|oyee of the sespondentATTRSTED |
~8 department and performing his duty as SCT (BPS-16). )
&' 4
1]
< 2. That in the year 2004 the respondents asked applications f’op»: N

CYIS T v mad ﬁt

the post of Subject Specialist (SS) on contract basis. That Feetmwes
after appearing in the test conducted through EATA, the g
appellant was appointed on the post of S.S (BPS-17) on . }
contract basis for a period of six months. Copies of the




é’i, o ‘;J | 'i)/;— ' v"//” %«r%_

2 il
“iuc,,  BEFORE THE KHYBER PAKHTUNKHWA SERVICE
; o  PESHAWAR ]
L6 |
! APPEAL NO. S8~ /2021
j

Mr. Azra BiBi, SCT (BPS-16),
Govt Girls ngh School, Sarai Saleh, Harlpur

---------------------------------------------------------------

VERSUS

-
-

1-. The Secretary Elementary and Secondary Education
‘Department, Khyber Pakhtunkhwa, Peshawar.
2 The Director Elementary and Secon(ijary Education
~ Department, Khyber Pakhtunkhwa, Peshawa.
i 3- The District Education Officer, District Haripyr.
e s iESPONDENTs

: APPEAL UNDER SECTION 4 OF THE KHYBER

: - PAKHTUNKHWA _SERVICE TRIBUNAL ! ACT, 1974

: AGAINST THE INACTION OF THE. RESPONDENTS BY

" NOT FRGMOTING THE APPELLANT TO THE POST.OF S.5
(BPS-17) W-E-F 2009 I1.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT_ SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION

+ TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

IiRAYER
That .on _acceptance of this appeal the respondent may
ﬂedt""day kindly be directed to consider the lappellant for !
e promotion to the post of Subject specialist (BPS-17) w-
2T %w ‘e-f. 2009 i.e. the date when_the 'adhoc/ contract S.§ -
\ ' (BPS-17) have been reqularized with all'back benefits !
including seniority. Any other remedy WhICh this august

Tribunal deems fit that may also be awarded in favor of
the appellant

VL ——
P
—

R/SHWETH:
~ ON FACTS:

.polg pw
qus—a‘ﬂ

gl

£
i

Aep- o) P
o

That the appellant is the émployee of the sespondent AT
department and performing his duty as SCT (BPS-16).

/.

N

. .That in the year 2004 the respondents asked apphcatlons f'og:tu’- AN fess oy

the post of Subject Specialist (SS) on contract basis. That  Fesmume™e [,&..
after appearing in the test conducted through EATA, the 3
appellant was appointed on the post of S.S.(BPS-17) on 1
contract basis for a period of six months. Copies of the




Arguments heard and record perused.

Vide our detailed judgment of today, passed in sérvice appeal
1

. ‘bearing No. 2756/2021 titled Abdullah Javed Versus Secretary

S w b <o
RO Y . PR

Elementary & Secondary Education Department Government of

« Khyber Pakhtunkhwa through Chief Secretary,. Peshawar and three -

others”, the instant abpeal is accepted as prayed for. Parties are left

‘to bear their own costs. File be consigned to record room.

" ANNOUNCED -
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' Servuce Appeal No. 27_56/2021

Date of Institution ... ' 27.01.2021
Date of Decision ... 02.02.2022

~ Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.

(Appellant)

- VERSUS -

Thé Séc’fet'ary Elementary &. Secbndary Education Department deerhment of
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and three others.
: (Respondents)

F

Noor Muhammad Khattak ' :
Advocate - - - ‘ ... For Appellant

_Muhammad AdeelButt, . . .. . For respondents - |
-_Addntlonal Advocate General ' . - . }

AHMAD SULTAN TAREEN .. CHAIRMAN
ATIQ-UR-REHM AZIR 'MEMBER (EXECUTIVE)

e S D O e B0 e o A

“JUDGMENT - -

\]\ . ATI -UR-REHMAN WAZIR MEMBER (E):- This  single

judgment shall dispose of instant service appeal as well as the following
B _ conn_ected service appeals, as common question of law and facts are involved

- thé_rein,f. .

Y 2757/2021 titled Qa2| Javed Igbal
X 2. 2758/2021 titled Nasn' AI|
©3...2759/2021 titled Qazi Behran&
. 2766/2021’ titled Qazi Shaheen Iqbal

5 ‘2761/2021 ttled Azra Bibi

6. 2762/2021 titled Qazn Slkandar

Ky bod 2 *‘
Sery ue
Peshiay Ay
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02. | "Brief facts of the case are that the appellant is employee of the

- responde'n_t department and perfdrtnlng-du_ty as SST (BPS-;ié)._ In the .year
2004 the respondents 'invited applications for the post of subject speciallst on
contract baSlS and after due process of selection, the appeliant was appomted
as Sub]ect Specrallst (BPS 17) on contract basrs for a perlod of six months vrde

| orde_r .dated 10-09-2005. The con‘tract' period was renewed/extended for
) another Vperiod vide notification d.atec'l .24 03. 2006 It is worth to mention here

l

. ithati a notlﬁcatlon was |ssued by the respondent depdrtment that in-service
SR B P

A

teachers who are also apponnted on contract basis as SS(BPS 1/) should get.

leave Wlthout pay from their original post of SS(BPS-16), if they want to

contlnue thelr contractual appomtments The appellant applied for extra'

ordlnary Ieave Wthh was granted to the appellant by the department vide

order dated 28 02. 2006 It is pertlnent to mention here that the entry wuth'

regard to the Ieave W|thout pay was made on the service book of the appellant

After ' plry of the contract penod the same was once again renewed/extended

-vv'e notlfcatlon dated 20 10 2007 but the department refused to sanctlon
leave W|thout pay to the appellant and thus the appellant was deprived to
'contlnue service as Sub]ect Spemahst on contract basns hence the appeliant
returned to hIS original post of SS (BPS-16). Vide advertlsement dated August,
| 2007 the posts of Sub]ect Specnallst Wwere once again advertlsed but through

- thls advertlsement the in-service teachers were debarred to appear in the test,

hence the appellant was also not allowed to be apponnted/selected on the post _

of SS on contract basis. In the meanwhlle the contract appointees were

regulanzed vide notlﬂcatlons dated 24, 10. 2009 and 11. 12 2009 and thereby,

. permanently depnvmg _the appellant from appountment on co_ntract basis on the "

post of S_S'as well as through this regularization the right of promotion of the

ATTESTEDR aopellant,to..the post of SS. was also curtailed, The appellant feeling. ‘aqv(]ripved

NER
Crukhtukhw

e Pribunal '?4 10 2009 and notlflcatlon dated 11.12. 2009 preferred departmental appeal

e slapsvar

l
: from the actlon of the respondents and from the impugned regulanzatlon dated -
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:follo\/\'fedwh\'/‘v a_ Writ .Petiti‘on'No 741-A/2010 before the Honorable Peshawar

LS B

--ngh Court Abbottabad Bench Wthh was decided Vlde ]udgment dated
' 24 11 2020 ‘with the observatlon that the matter pertalnlng to terms and

condltlons therefore the petltlon was dlsmlssed being not malntalnable

However the petltloners were given liberty to knock at the door of the .

*ytfv - competent' forum for redressal of their grievance, if so desnred hence the‘
. appellant flled the mstant serwce appeal with prayers that the appellant may
'_ 'be con5|dered for promotlon to the post . of subject specrallst (BPS- 17) wnth
- 'effect from 2009 ie. the date when adhoc/contract S‘> (BPS-17) had been

'regularlzed with all back beneﬁts mcludlng seniority.

03. ' Learned counsel for the appellant argued that by not promotlng the
appellant to the post of SS (BPS 17) w.ef. 2009 i.e. the date when the ad-

hoc/contract S.S (BPS 17) have "been regularlzed wrth all back beneﬂts

materlal on the record hence not tenable and liable to be modlﬁed/rectlfled to
i

ln.cludlng -se_nlorlty; the appellant has not been treated by the respondent

department in accordance with law and rules on the subject noted above and

as such the respondents vnolated Artlcle 4 and 25 of the Constltutron of Islamlc

| , Republlc of- Paklstan 1973; that the treatment meted out to the appellant |s.
. .cle_arlybased on dlscnmmatlon and malafide as such the respondents violated
the principIe of natdral justice; that the appellant is fully entitled to be
promoted to the post of SS (BPS 17) w.e.f. 2009 i.e. the date when the ad-

| hoc/contract SS have been regularlzed with all back beneﬁts including senlonty

| :m Ilght of Sectlon 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read
W|th Khyber Pakhtunkhwa ClVll Servants (Appomtment Promotion and
',Transfer) Rules, 1989 that the respondents violated Artlcle 38(e) of thg—;q

vCon_stitutlon,of_A Islamic Republlc of Pakistan, 1973, accordjng to which state is

“bound to eliminate disparity in the income and earning of individuals including”" ;="

uding senlorlty is against the law, facts, norms of natural justite and -

g _'v'the extent of the appellant be pron.oted wef 2009 wuth all back benefits

o e ——————
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L persons in the services of the Federatlon thus in light of the above quoted

06, Record reveals that _the appellant was - servmg as subject -
-specrallst (BPS 16) agamst a. regular post In 2004 some posts of sub]ect R uu?l favs

o speclallsts‘ in BPS-17 were advert_lsed and_ the appellant also applied for the

,Artlcle of the Constrtutron the respondents ‘are duty bound to promote the

appellant to the post of SS (BPS 17) w. ef 2009 i.e. the date when the ad— .

_,hoc/contract Sub]ect Spedallst have been regulanzed wrth all back benef‘ ts.

| ‘04, Learned Addltlonal Advocate General appearlng on behalf of

-'respondents has contended that the. respondent department advertlsed some

’ ;_'posts of- Sub]ect Specralist BS 17 purely on contract basrs for a penod of six
' months ln the year, 12004; that thc contract'was extended for further Six

months in the light of notlﬁcatlon dated 24.03.2006; that as per terms and

condltlons in-service teachers were not allowed to apply against the post of six

'month contract belng regular employee of the department He added that

matter was also decuded by the Hon’ble Peshawar High Court Peshawar in Writ

Petltlon No 2905 P/2009 tltled “Atta Ullah and others Versus The Chlef.

Secr" tary Khyber Pakhtunkhwa etc. ”lwhlch was disposed of in the followrng

"S'that the Act,. XVI of "2009, commonly known as (Regularization of
Services) Act, 2009 is held as benefical and refnedial legislation,
'_.to‘ which no'interference is advisable hence, uph‘eld. |
| '(ii‘) 'Ofﬂclal respondents are directed to work out the backlog of the
| v'-j‘_v.'rpromotron quota as per above mentloned example within 30__ .
days and consrder _the in-service, employees, till the back__log is
“washed out; till.then.there would ‘be complete ban on fresh

. recruitment;.

".-"05;_.' We have ”h',e'a'rd, learned coun'sel_ for the parties andvv_hav'e"v

perused the record.'

ATYTESTED

(

l.
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,..—i
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same through proper channel and wrth permission of the respondents and

| was selected and appomted as such vrde order dated 10-09- 2005 for a"

-

. perrod of six months whlch was further extendeo for aqother perlod of sux_:

_months v:de bider datec 4~O3 4006 in the meanwhile, the respon dents

issued a' notiﬁcation date.d 15—09-2005 that in-service candldates who wish

to. ]om the contractual post of SS (BPS 17), can ]Oll‘l the post wrth the:

A VCOI’ldlthl"l that elther they shall reS|gn from their ex1stlng post or get leave‘

3 wrthout pay from thelr regular posts In compliance the appellant

."requested for leave WIthout pay, whlch was granted vrde order dated 28—

- 02- 2006 The contractual penod of the post of SS(BPS-17) ‘was again
extended for another period of six months vide order dated 20-10-2007,

- _;but the appellant was not granted leave without pay after expiry of his
: _prevrous leave W|thout pay, thus the appellant was compelled to return to

~ his’ ongrnal post of SS(BPS-16). In august 2007, the posts of SS (BPS-'17)

wgre again advertlsed but in- servnce teachers were debarred to appear in

Y the test, but before such appomtments were made the contract

ap_polnt__'zees were regularlzed Vlde order dated 2'4-1072009 and 11-12-2009.

07. I a situation, the appellant was deprived of his contractual post _

-

‘ of' SS :(BP_S_—"17) in the Lflrst place due to refusal of leave without pay, which

. was a'drnissible to hirn as per.-notiﬁcation dated 15-09-2b05 and secondly

respondents lnltlally allowed in- servnce teachers to work agalnst the
' .contractual post of SS(BPS 17) elther to obtaln leave wnthout pay or resngn

’ from thelr'. orlglnal post: and later on refused the same facmtvanthout T

L he was depnved of regulanzatlon agalnst that post Stance of the appellant ‘

holo force to Lhe effect tratlf he was granted-seaye wrthout pay, ne would

. " haye‘ served agalnst _,_the_ contractiual post of SS (BPS-17) till its

" regularization and he would have been regularized alongwith his batch-

mates, but the respondents 'violated its own order dated 15-09-2005 by

-not grantlng him leave W|thout pay It is also worthy to note that the

A |“TV§‘:V DY

%

7
+

true o
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supersessron of order dated 15-09- 2005 - which however was  not

- warranted

|

08. . V We are of the con‘sidered opinion that the appellant has not

beentrea_ted in accordance with Iaw,v as the appellant served.against the

_ contraCtuaI post of SS (BPS-17) alongwith his batch-matés for quite longer -

: but Just before its regularlzatlon the appellant was refused leave WIthout

pay, which compelled him to return to hlS original position of SS(BPS 16),

thus deprived him of the benefits, which were admissible to him after his |
- regularization against SS (BPS-17) on the one hand and on the other hand

. the appellants promotlon/séniority was also‘ blocked by inducting huge

number of BPS-17 through their regulanzatnon The irregularity commrtted

by the respondents was refusal of Ieave without pay, which however was
7 admrssrble to hrm under notlﬂcatlon dated 15-09- "005 and which created

: the whole mess due.to Wthh the appeliant, suffered for the unlawful act of‘.

the respondents Equity and fair play demands that.the appellant must

~ avail the beneF ts accrued to him agalnst the contractual post of SS (BPS-
.17), whrch was later on regularized and against which the appellant served
_for'du_it,é longer time, but was illegally detached from such,post, which

"however was not warranted.

. 09. . In view of the foregorng dlscussron the instant appeal as well

as connected service appeals are accepted as prayed for. Partres are left to

bear therr own costs. File be consrgned to record room.

ANNOUNCED

0J. 02. 2022

(AHMAD SULTAN T&EFI}{)E d oy

(ATIQ-UR-REHMAN WAZIR)
CHAIRMAN ture copy

| MEMBER (E)

- Service Tnbuual
Peshawar
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APPEAL NO. Z l ‘; 2 /2021 g/}”&ié%;

¢ M. QaziSikandar, PSHT (BPS-15),
K. Prjmary School No.2 Laban Bandi, Haripur.

VERSUS

“1{- The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar,

- 2-  The Director ~ Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

3-  The District Education Officer, District Hariplr.
' RESPONDENTS

---------------------------------------------------------

APPEAL UNDER SECTION 4 OF THE KHYBER

 PAKHTUNKHWA _SERVICE TRIBUNAL__ACT, 1974
AGAINST. THE_INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 LE. FROM THE DATE WiiEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER:
That on acceptance of this appeal the respondent may

kindly be directed to consider the appellant for
! . promotion to the post of Subject specialist (BPS-17) w-
: ]edﬂ.ﬂ~day ‘

o-f. 2009 ‘i.e. the date when the adhoc/ contract S.S
W. (BPS-17) have been reqularized with all back benefits

N

PR e L - —=—= - -
; I Lo including seniority. Any other remedy which this august
' Tribunal deems fit that may also be awarded in favor of
the appellant.
) ‘g 5[SHW-ETH:
2 ON FACTS:
ol & .
28 _ e
5\,_’ \33 1. That the appellant is the employee of the respondent
7 }ﬁfi department and performing his duty as SPST (BPS-14).
2
13 - : .
1 °© 2 That in the year 2004 the respondents asked applications for
& the post of Subject Specialist (SS) on contract basis. That
« after appearing in the test conducted through EATA, the

appellant was appointec. on the post of S.S (BPS-17) on
contract basis for a period of six months. Copies of the
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ORDER o
02.02.2022 Learned counsel for the: appenant present.

o

Adeel Butt, Additional Advocate General for the responde ats,
" Arguments heard and record perused.

Vide our detailed judgment of today, passed in service appeal
bearing No. 2756/2021 titled ‘Abdullah Javed ‘Versus Secretary
Elementary & Secondary ‘ Edu&ation Department Government of
Khyber Pakhtunkhwa throfllgh‘ Chief Secretary, Peshawar and three

others”, the instant appeal is ac;epted as prayed for. Rarties are left

to bear their own costs. File be consigned to record room.

3 " ANNOUNCED
02.02.2022
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" (AHMA AN TAREEN) - (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

FC ]

Servnce Appeal No 2756/2021

Date of Institution ... 27.01.2021
Date of Decision - ... 0_2.02'.2022

Mr. Abdullah Javed, SST (BPS-16) ASDEO (Male), District Haripur.

(Appellant)

VERSUS

~ The Secretary‘E‘ementary; & Secondary Education Debartment Government of
: Khyber Pakhtunkhwa through Chlef Secretary, Peshawar and three others.

b L ol _ fPespondents)

' Noor Muhammad Khattak o

Advocate - o © .. ForAppellant

‘Muhammad Adeel Butt, S For respondents

Additional Advocate General |

\
AHMAD SULTAN TAREEN ' e | CHAIRMAN
AZIR MEMBER (EXECUTIVE)
- JUDGMENT N |
ATIQ-UR- REHMAN WAZIR MEMBER E):- This  single

judgrhent shall dispo,se of instant service appeal as well as the followin'g'

- connected service appeals, as common question of law and facts are involved

therein.

1. 2757/2021 titled Qazi Javed Igbal -
2. 2758/2021 titled Nasir Ali |
3. 2759/2021 titled Qazi Behram

4. 2760/2021 titled Qazi Shaheen Igbal

(%2

-2761/202+ titled Aze3 Bibi

6. 2762/2021 titled Qazi Sikandar
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‘02. _ Brief facts of the case are that the appellant is employee of the .

AU

res_pondent department and perfon'ning duty as SST (BPS-1.6.). _In,the year
, 2004, the respondents invited applications for the pos‘t.of subject specialist on
cpntract‘basis and after due process of selection, the appellant was.appointed
as Subject Specialist (BPS-1.7) on contract basis for a period of Six monthsv\_/icle
prd'er: date'd 10-O§;20'05'. The cpntract"v period was renewed/ex_te.nded for
_ anotner- period vide notiﬁcation dated'24~.03.2006. It is worth to mention here
that-a no‘ ization. was issued by the _respo'ndent department ;th,at'iin-service
teach.ers,: who are also appointed on contract basis as S5(BPS-17) should get
leave Witnout pay from their original post of SS(BPS-16); if they want to
~ continue -'their contractu_al appo'intments. The appellant applied for extra ’
o_tdlnary leave, which was g.ranted to the appellant by the department vide |
prder 'da’ted 28.02.2006. It is pertinent to mention here that the entry with
regard to the leave without pay was made on the service book of the .apvpellant.
- After plry of the contract pe.riod the same was once again renewed_/_extended |
'V'Ae:tiﬁcatipn dated' 20.10.2007, but the department refueed to sanction-_

leave without pay to the appellant and thus the appellant was deprived to '

continue service as Subject Specialist on contract basis, hence the appellant

~ returned to his original post of SS (BPS-16). Vide advertisernent dated August,
2007 tne'_posts of Subject'Spe.cialist were once again advertised but through
this ad\)ettisement the in—se'r\'/ice teachers were debarred to appear in the test,

: henee theuappellant.\./vae also not allowed to be'appointed/selected on the post.

of SS on contract basis. In the meanwhlle the contract appointees were

regularlzed V|de notlflcatlons dated 24 10.2009 and 11. 12 2009 and thereby

permanently deprlvmg the appellant from appomtment on contract basis on the

post of SS as well as through this regularization the rlght of promotlon of the

Cem om oy ey -

appellant to the post of SS was also curtalled The appellant feellng aggrleved

from the action of the respondents and from the impugned regularization dated

24 10 2009 and notification dated 11.12. 2009, preferred departmental appeal




-
i
4
§
1
§

(L

followed by. a Writ Petition No. 741-A/2010 before the Honorable Peshawar

(.

High Court Abbottabad Bench whicn was decided vide judgment dated
+ 24.11.2020 with the observation that the matter ‘pertaining to terms and
conditions, therefore,-'th‘e. petition was dismissed being not maintaina‘ble.
However, ltghe_ petltionere were given liberty to' knock at the door of the
c0'mp‘Eeténé—;-~fo{*um~-for_redressal of their grievance, if so desired, hénce.tthe
appellant'ﬁled the lnstant _service‘appeal- with prayers that the appellant may
be conéidered for promotion to the post of éubject specialist (B_PS-‘17) wlth

effect from 2009 i.e. the date when adhoc/contract S5 (BPS-17) had been

regularized with all back benefits including seniority.

03. ' - Learned counsel for the appeliant argued that by not promoting the
appellant to the post of SS (BPS-17) w.e.f. 2009 i.e. “the date when the ad-
hoc/contract S.S (BPS-17) have been regularized with -all back benefits

uding seniority is against the law, facts, norms of natural justice and

material on the record hence not tenable and _liable to be modiﬁed/rectl_fied to
the extent of the a_ppellant be promoted w.e.f. 2009 with all back benefitsn :
including seniority; the appellant has not been treated by the respondent
department in accordance with law and rules on the subject noted above and

as such the respondents wolated Article 4 and 25 of the Constltutlon of Istamic

Republic, of Pakistan 1973; that the treatment meted out to the appellantis

clearly based on discrimination and m‘alafjde as such the respondents violated

the principle, of natural justice; that the appellant is fully entitied to be

|

promoted tolth%a post of SS (BPS-17) w.e.f. 2009 i.e. the date when the ad-

hoc/c.ontra::t.:gs. have been_regularized.with.all back benefits lncluﬂdlng' seniority

in light of Section 9 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 read.
with  Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989; that the respondents violatéd Article 38(e) of the
-Constltutlon _'of Islamic Repu_blic of Pakistan, 1973, according to which state is

NF“ bound to eliminate disparity in the income and earning of individuals including

} l‘ \hh“" K
Qe e Enue®
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persons in the services of the Federation, thus in light of the -above quoted

ES

. .

Article of the Constitution the respondents are duty bound to promote the
appellant to the post of SS (BPS- 17) w.e.f. 2009 j.e. the date when the ad-

hoc/contract SubJect Specrallst have been regularized wrth all back benefits.

: (_)4'.:_ - Learned .Addrtlona'l Advocate General appearrng on behalf of
_ .respondents has co.ntended that’ the respondent department advertlsed some. A
posts of SubJect Specralrst BS 17 purely on contract basis for a penod of six
months in the year, 2004 that the contract was extended for further Six
vmo'n'ths in' the lidht of notlﬂcatlon dated 24.03.2006; that as per terms.and
condltlons in-service teachers were not allowed to apply agaunst the post of six
month’ contract belng regular employee of the department He added that
matter was also decided by the Hon’ble Peshawar High Court Peshawar in Wnt
Petition No. 2905- P/2009 titled “Atta Ullah and others Versus The Chief

Secretary Khyber Pakhtunkhwa etc." whlch was disposed of in the followmg

 that the Act, XVI of 2009, commonly known as (Regularization of

'_Servic‘es) Act, 2009 is held as beneficial-and remedial Iegislation,

to which no interference is advisable hence, upheld.

(i) - Official respondents are directedlto work out the backiog of the

© promotion quota as per. above mentloned example within 30

|
.’days and consrder the in-service employees till the backlog is
, washed out, tl|| then there would be complete ban on fresh
S R .,,[\_.4_!,.,% B T ; .9'

.recrwtment

05. - We have heard learn'ed counsel for the parties and have

perused the r_ecord.

_,;Ji-; 0. - Record reveals that the appellant was servrng as subject

specrallst (BPS 16) agalnst a regular post In 2004 some posts of subject

‘“\A'j,'ﬁr._rspecialists'in BPS-17 were advertised and the appellant also applred for the
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sanaethrough proper channel a.nd with permission of the respondents and

R

Was selected and appointed as such‘ vide order dated 10-09-2005 for a
perlod of six months, whlch was further extended for another period of six |
: months vrde order dated 24 03 2006. In the meanwhile, the respondents
|ssued a notlflcatlon dat_ed 15-09-2005 that in-service candldates, who wish
to joih the contractual post of SS (BPS-.17),‘can join‘the post with the
condition that_ either they shall resign from their ‘existing.post or get leave
wlthout pay froh their regular posts. In complrance the appellant
requested for leave W|thout pay, ‘which was granted vrcle order dated 28-
02-2006. The contractual period of the post of SS(BPS-17)Awas again
extended for another period of six months vide order dated 20-10-2007,
bu_t the appellant was not granted leave without pay after ex'piry of his
‘ pre_\'/‘i0us Ieave witho.ut.'pa.'y,’vth'us the appellant‘ was compelled to return to -

his original pest of SS(BPS-16). In august 2007, the posts of SS (BPS:17)

wegte again advertised but in-service teachers were debarred to appear in
the 'test but before such appomtments were made, the’ contract

‘appomtees were regulanzed vide order dated 24-10-2009 and 11-12- 2009.

\> ‘ 07, ‘Ina situation, the appellant was deprived of his contractual post
of SS (BPS 17) in the first place due to refusal of leave wrthout pay, which
' was admlssmle to him as per notlf“catlon dated 15-09-2005 and secondly
he was deprived of regularization against that post. Stance of the appellant
hold force to the e_ffect that if he was granted leave without pay, he would
have served .against 'the '.contractual post of SS (BPS-17) tlll its
regularlzatlon and he would have been regularlzed alongwith his batch-
mates, but the respondents violated its own order dated 15-09-2005 by
not granting him leave without pay. It is also worthy to note that the
respondents inltially allowed in-service teachers to work iagainst the

oy

‘;‘ ¥ contractual post of SS(BPS 17) either to obtain Ieave without pay or resign Q‘

4
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supersession of order dated 15-09-2005, which however. .was not

warranted.

08. . We are of the considered opinion that the appellant has not
beeh treated in accordance with law, as the appellant served against the

‘contractual post of SS (BPS-1_7)‘alongwi'th his batch-mates for quite_longer |

but just,' before its régularization, the appellant was refused leave without

- pay, which compelled him to return to his original position of SS(BPS?16),

thus deprived him of the benefits, which were admissible to him after his
regularization against SS (BPS-17) on the one hand and on the other hand

the appellants prorhotion/sehiority was also blocked by inducting huge

number of BPS-17 through their regularization. The irregularity committed

by the respondents was refusal of leave without pay, which however was

~ admissible to him under notification dated 15-09-2005 and which created

the whole mess, due to which the appellant suffered for the unlawful act of
the respondents. Equity and fair play demands'that the appellant must

avail the benefits accrued to him against the contractual post of SS (BPS-

17)( which was later on regulari_zed and against which the appellant served |

. for quite Ienger time, but was illegally detached from such post, which

however was. not warranted.

09. In view of the foregoing discussion, the instant appealuas well

as connected service appeals are accepted as prayed for. Parties are left to

. bear their own costs. File be consigned to record room.

ANNOUNCED
02.02.2022

. . v/
(AHMAD SOLTAN TAREEN)cxi o e 107 €% (ATI0-(R-REHMAN WAZIR)
(CHAIRMAN 4 MEMBER (E)
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO.. /2021

Mr. Abdullah Javed, SST (BPS-16),

A.S.D

.E.O (Male), District Haripur.

................. s APPELLANT

VERSUS .
The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.
The Director Elementary and Secondary Educatlon'
Department, Khyber Pakhtunkhwa, Peshawar.
The Dlstrlct Education Officer, District Haripur.

..... o RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.8

(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE

ADHOC/ CONTRACT_ SUBJECT SPECIALIST (BPS-17)

- HAVE BEEN REGULARIZED AND AGAINST NO ACTION

TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT

CWITHIN THE STATUTORY PERIOD

- PRAYER:

That on acceptance of this appeal the respondent may
kmdlv be directed to consider the appellant for
promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been regularized with all back benefits
including seniority, Any other remedy which this auqust

Tribunal deems fit that may also be awarded in favor of
the appellant. :

R/SHWETH:

~ ON FACTS:

1.

That the appellant is the employee of the respondent
department and performing his duty as SST (BPS-16).

That in the year 2004 the respondents asked applications for
the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the
appellant was appointed on the post of S.S (BPS-17) on £
contract basis fof a period of six rmonths. Copies of the €




e

[ 7]

) n
~
3

Al

o

V]

advertisement and appointment order are attached as
AN X UT Cauusanennnsrmsarsssntssesiennsesinssnssnsssssrssrsssssnssnnene A&B.

~That it is peirtinent to mention here that the contract period

was renewed/ extended for another period. vide notification

dated 24-03-2006. Copy of the notification dated 24-03-2006
IS AAChEd 35S AN NEX UM tiiieerierernrnrireeenrenerosernsseveenrnsns C.

That it is worth to mention here that a notification was
issued by the respondent department that in-service
teachers appointed on contract basis as SS should get leave
without pay and the same was granted to the appellant by
the department vide order dated 15-09-2005. Copy of the
order dated 15-09-2005 is attached as annexure ............. D.

That it is pertinent to mention her.that the entry'with regard
to the leave without pay was made on the service book of
the appellant. Copy of the service book is attached as

©annexure P E.

That after the expiry of the contract period the same was
once again renewed/ extended vide notification dated 20-10-
2007, but the department refused to sanction leave without

pay to the appellant and thus the appellant was deprived to
continue-service as SS.

That vide advertisement dated August, 2007 the posts of SS
were once again advertised but through this advertisement
the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appainted;
selected on the post of SS on contract basis. Copy of the
advertisement is attached as annexure vvuvvvveeeeerevereseneons F.

That it is important to mention here that before regular
appointment of the contract appointees were regularlzed
vide Notification dated 24-10-2009 and 11-12-2009 and
thereby permanently depriving the appellant from
appointment on contract basis on the post of SS as well as
through this regularization the right of promotion of the
appellant to the post of SS was also curtailed. Copies of the
regularization Act dated 24-10-2009 and notification dated
11-12-2009 are attached as anneXuUre..vieueressensessensens G&H.

That appellant feeling aggrieved from the action of the
respondents and from the impugned regularization dated 24-
10-2009 and notification dated 11-12-2009, preferred
departmental appeal followed by a writ petition No. 741-
A/2010 before the August Peshawar High Court, Abbottabad
Bench which was decided on 24-11-2020 with the
observation that the matter pertaining to terms and
conditions therefore, "For what has been discussed
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hereinabove, this petition is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum
for redressal of their grievance, if so desired.” Copies
of the departmental appeal, memo of writ petition and
judgment- dated  24-11-2020 are  attached  as
annexure o, e I 1]
&K. '

That having no other remedy the appellant preferred the
instant appeal on the following grounds amongst others.

GROUNDS:

A-

That by not promoting the appellant to the post of S.S (BPS-
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S
(BPSr17) have been regularized with all. back benefits
including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be modified/rectified to the extent of the appellant
‘be promoted w- -e-f 2009 with all back benefits including
seniority.

That appellant has not been treated by theé respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamic Republic of Pakistan
1973.

- That, the treatment meted out to the appellant is clea:ly

based on discrimination and malafide and as such the
respondents VlOlated the principle of natural justice.

. That appellant is fully entitled to be promoted to the post of’

S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract S.S (BPS-17) have been regularized with all back
benefits including seniority in light of the section 9 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion
and Transfer) Ruies, 1989

L]

That appellant is also entitled for his promotion w-e-f 2009
with all back benefits, :

That respondents violated Article 38(e) of the Constitution of
Islamic Republic of Pakistan 1973, according to which state
is bound to eliminate disparity in the income and earning of
individuals including perrons in the services of the
Federation, thus in light of the above quoted Article of the
Constitution the respondents are duty bound to promote the
appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the




3 ° Q  date when the. adhoc/ contract S.S (BPS-17) have been
regularized with all back benefits including seniority.

G- That appellant seeks.permission to advance other grounds
and proofs at the time of hearing. ‘

It is therefore, most humbly prayed that the appeal of the

appellant may very graciously be accepted as prayed for,
please .

~ Dated: 08-01-2021
- APPELLANT
/éOL/
ABDULLAH JAVED

THROUGH:  ——5d—
NOOR MOHAMMAD KHATTAK
/,ﬁ@ -

-KAM RAQ/KHAN

UMER FAROOQ
SHAHZULLAH YOUSAFZAI

)
/5%&

' MIR ZAMAN SAFI
ADVOCATES
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BEFORE THE: KHYBER PAKHTUNKHWA ‘;”/MCE

TRIBUNAL PESHAWAR

 APPEAL NO. 2757 /20\21:"

" QAZI JAVED IQBAL VS

!.

EDUCAT:ON DEPTT
| INDEX
'S NO. | DOCUMENTS [ _ANNEXURE [PAGE |
| 1. \Memo of appeal |7 s ‘ \ 1-4. \
‘\2.- | Advertisement & Appomtment - AR&B \ 5-13
order :
3 | Notification dt: 24.03.2006 C | 14- 23. |
4, | Order dt: 15.9.2005 D | 24 |
| 4. | Service book ‘ E | 25-37. |
5. | Advertisement . F | 38 \
6. | Regularization ACtdbi24.10.2009 | - G&H [ 39-55. |
“7. ‘Dgpartmental appeal, memo &\ I,J&K | 56- 70. l‘ ,
l judgment dt: 24. 11. 2020 | & ]
8. \Vaka\atnama b 71 |
, L 53
APPELLANT
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THROUGH:
NOORMOHAMMADVHKHAKJ
ADVOCATE
FLATENO.4-2™ JUMA KHAN PLAZA.

NEAR FATA SECRETARAIT.

 WARSAK ROAD PESHAWAR
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!  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| ~ PESHAWAR
APPEAL NO. /2021

Mr. Qazi Javed Igbal, SDM (BPS-16),'
Govt. High School Laban Bandi, Haripur.
........... ceveereersisssrssnesensensssssssssssssens o APPELLANT

i- The Secretary Elementary and Secondary Education.

- Department, Khyber Pakhtunkhwa, Peshawar. '_

5-  The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

3-  The District Education Officer, District Haripur.

......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT -
WITHIN THE STATUTORY PERIOD '

PRAYER: .
That on acceptance of this appeal the respondent may
kindly be directed to consider the appellant_for
promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been reqularized with all back benefits
" includina seniority. Any other remedy which this august

Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:
ON FACTS:

1. That the appe'Hant is the employee of the respondent R P
department and performing his duty as SDM (BPS-16)). !

5. That in the year 2004 the respondents asked applications for
the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the .
appellant was appointed on the post of 5.5 (BPS-17) on A
contract basis for a period of six months. Copies of the
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advertisement and appointment order are attached as
ATIIEXUT e s vraseanrerrnsssnssssanasssnasssssenmyarssinssnessurssstsans: A&B.

That it is pertinent to mention here that the contract period
was renewed/ extended for another period vide notification

* dated 24-03-2006. Copy of the notification dated 24-03-2006

ic attached 3s aNNEXUIE. i eserrisrerassssnnnnrenrrnnnrannesnes C.

That it is worth to mention here that a notification was

“issued by the respondent department that in-service

teachers appointed on contract basis as SS should get leave
without pay and the same was granted to the appellant by
the department vide order dated 15-09-2005. Copy of the
order dated 15-09-2005 is attached as annexure erveraraees D.

That it is pertinent to mention her that the entry with regard
to the leave without pay was made on the service book of
the appellant. Copy of the service book is attached as

CANNEXUIE tevransransssassrsssssnressssannancanes rerarressertsrasaranarens E.

That after the expiry of the contract period the same was
once again renewed/ extended vide notification dated 20-10-
2007, but the department refused to sanction leave without

pay to the appeliant and thus the appellant was deprived to
continue service as SS.

‘That vide advertisement dated August, 2007 the pests' of SS

were once again advertised but through this advertisement
the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appointed/
selected on the post of SS on contract basis. Copy of the

_ advertisement is attached as anNNexXUre ivessrvssssaninesasnans F.

That it is important to mention here that before regular
appointment of the contract appointees were regularized
vide Notification dated 24-10-2009 and 11-12-2009 and
thereby permanently depriving the appeliant " from
appointment on contract basis on the post of SS as well as
through this regularization the right of promotion of the
appellant to the post of 55 was also curtailed. Copies of the
regularization Act dated 24-10-2009 and notification dated
11-12-2009 are attached as annNexXure.vivvirecarsnuessvin G&H.

That appellant feeling aggrieved from the action of the
respondents and from the impugned regularization dated 24-
10-2009 and notification dated 11-12-2009, preferred
departmental appeal followed by a writ petition No. 741-
A/2010 before the August Peshawar High Court, Abbottabad
Bench which was decided on 24-11-2020 with the
observation that the matter pertaining to terms and

conditions therefore, "For ~what has been discussed
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hereinabove, this petition is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum
for redressal of their grievance, if so desired.” Copies
of the departmental appeal, memo of writ petition and
judgment dated  24-11-2020  are attached  as
ANNEXUIE errersrrrvarsssnsasassssirsresnaseniesensiiniisaans W1 J&K,

That having no other remedy the appellant preferred the
instant appeal on the following grounds amongst others.

GROUNDS:

A

.

That by not promoting the appellant to the post of 5.5 (BPS-

17) w-e-f 2009 i.e. the date when the adhoc/ contract S.5
(BPS-17) have been regularized with all back benefits
including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be modified/rectified to the extent of the appellant -

be promoted w-e-f 2009 with all back benefits including
seniority. ‘

That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

‘That, the treatment meted out to the appellant is clearly

based on discrimination and malafide and as such the
respondents violated the principle of natural justice.

That appellant is fully entitled to be promoted to the post of
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract S.5 (BPS-17) have been regularized with all back
benefits including seniority in light of the section 9 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion

~ and Transfer) Rules, 1989.

That appellant is also entitled for his promlotion w-e-f 2009
with all back benefits.

That respondents violated Article 38(e) of the Constitution of
Islamic Republic of Pakistan 1973, according to which state
is bound to eliminate disparity in the income and earning of
individuals including persons -in the services of the
Federation, thus in light of the above quoted Article of the
Constitution the respondents are duty bound to promote the
appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the
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date when the adhoc/ contract S.S (BPS-17) have been
regularized with all back benefits including seniority.

G- That appellant seeks permission to advance other grounds
and, proofs at the time of hearing.

It is therefore most numbly prayed that the appeal of the

“appellant may very graciously be accepted as prayed for,
please

Dated: 08-01-2021 .
APPELLANT

_5Ho

QAZI JAVED IQBAL

THROUGH: /50\ -
NOOR MOHA MAD KHATTAK
—5
KAMRAN KHAN
— S~
UMER FAROOQ
SHAHZULLAH YOUSAFZAI

__ 4
MIR ZAMAN SAFL
ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. _ /2021

Mr. Nasir Ali, SST (BPS-16),

Govt.

High School No.2, Haripur. o |
o eerrrererereersasersseerernsarre e renes APPELLANT

VERSUS

The Secretary Elementary and Secondary Education

Department, Khyber Pakhtunkhwa, Peshawar. B

The Director Elementary and Secondary Education
~ Department, Khyber Pakhtunkhwa, Peshawar.

The District Education Officer, District Haripur,

............. rerrrererrersraseennenannnnsennennss RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE

- ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)

'HAVE BEEN REGULARIZED AND AGAINST NO ACTION |

'TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
" WITHIN THE STATUTORY PERIOD |

PRAYER:

That on acceptance of this appeal the respondent may

“kindly be directed to consider the appellant for

promotion to the post of Subject specialist (BPS-17) w-
o-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been reqularized with all back benefits
including seniority. Any other remedy which this august
Tribunal deems fit that may also be awarded in favor of
the appellant. '

" R/SHWETH:
ON FACTS:

1.

“That the appellant is the employee of the respondent
department and performing his duty as W.1 (BPS-16).

That in the year 2004 the respondents asked applications for
the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the

appellant was appointed on the post of S.S (BPS-17) on .

contract basis for a period of six months. Copies of the

S
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advertisement and appointment order are attached as
ANNEXUMCavrranrsssssraanssansns R TTII T A&B.

That it is pertinent to mention here that the contract period
was renewed/ extended for another period vide notification
dated 24-03-2006. Copy of the notification dated 24-03-2006
is attached as anNEXUrCuivecssvursrsasnss fevernererarnrraenaranaad .. C.

That it is worth to mention here that'a notiﬂcation'was

issued by the respondent department that in-service

“teachers appointed on contract basis as SS should get leave

without pay and the same was granted to the appellant by
the department vide order dated 15-09-2005. Copy of the
order dated 15-09-2005 is attached as annexure .oceesen D.

That it is pertinent to mention her that the entry with regard
to the leave without pay was made on the service book of

the appellant. Copy of the service book is attached as
ANNEXUIE sererenrasrararsasssnasarssarsssacns PUPPTURUURRPRrS -

That after the expiry of the contract period the same was -
once again renewed/ extended vide notification dated 20-10-
2007, but the department refused to sanction leave without

pay to the appellant and thus the appellant was deprived to
continue service as SS. '

That vide advertisement dated August, 2007 the posts of SS
were once again advertised but through this advertisement
the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appointed/
selected on the post of SS on contract basis. Copy of the
advertisement is attached as anNNEeXUre wuuivererreunnsenens F.

That it is important to mention here that before regular
appointment of the centract appointees were. regularized
vide Notification dated 24-10-2009 and 11-12-2009 and
thereby permanently depriving the’ appellant  from .
appointment on contract basis on the post of SS as well as
through this regularization the right of promotion of the
appellant to the post of'SS was also curtailed. Copies of the
regularization Act dated 24-10-2009 and notification dated
11-12-2009 are attached as anNeXuUre..ccaissesrsrsssanrasas G&H.

That - appellant feeling aggrieved from the action of the
respondents and from the impugned regularization dated 24- .
10-2009 and notification dated 11-12-2009, preferred '
departmental appeal followed by a writ petition No. 741- -
A/2010 before the August Peshawar High Court, Abbottabad .
Bench which was decided on 24-11-2020 with the
observation that the matter pertaining to terms and
conditions therefore, “"For wfiat has been discussed
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hereinabove, this petition Is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum

for redressal of their grievance, if so desired.” Copies
of the departmental appeal, memo of writ petition’ and
judgment  dated 24-11-2020 are  attached  as
ANINEXUTE asenrsansranssansensmnnassnsssmitinmaromsmiiesans I, J&K.

10. That having no other remedy the appellant preferred the
instant appeal on the following grounds amongst others. '

GROUNDS:

That by not promoting the appellant to the post of S.S (BPS-
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been regularized with all back benefits

~including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be modified/rectified to the extent of the-appellant
be promoted w-e-f 2009 with ‘all "back benefits including
seniority. '

A

B- ~ That appellant has not been treated Dy the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

C-  That, the treatment meted out to the appellant is clearly
based on discrimination and malafide and as such the
respondents violated the principle of natural justice.

D-  That appellant is fully entitled to be promoted to the post of
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract S.S (BPS-17) have been regularized with all back
benefits including seniority in light of the section 9 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the
Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion
and Transfer) Rules, 1989. -

E-  That appellant is also ertitled for his promotion w~é—f 2009
with all back benefits.

N )

F-  That respondents violated Article 38(e) of the Constitution of LQ-
Tslamic Republic of Pakistan 1973, ‘according to which state
i« bound to eliminate disparity in the income and earning of {*

"
“individuals including persons in the " services of the' ff &2
Federation, thus in light of the above quoted Article of the §/ " &7
Constitution the respondents are duty bound to promote thé_] ;\

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the”



date when the adhoc/ contract S.5 (BPS-17) have been
. regularized with all back benefits including seniority.
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That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

Tt is therefore, most humbly prayed that the appeal of the
appellant may very graciously be accepted as prayed for,
please. : -

Dated: 08-01-2021 |
| ' APPELLANT
A -
~ 507
NASIR ALI
THROUGH: —~ sk~
NOOR MOHAMMAD KHATTAK

_ —
K_AMRgE KHAN
UMEXAROOQ

— - ‘

SHAHZULLAH YOUSAFZAI

| .
e

MIR ZAMAN SAFI
ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR ‘

APPEAL NO. ) /2021

Mr. Qazi Behram, SCT (BPS-16),
Govt. High School Laban Bandi, Haripur.
............................................................... APPELLANT

VERSUS

1- The Secretary Elementary and Secondary Education
. Department, Khyber Pakhtunkhwa, Peshawar.
2- The. Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.
3. - The District Education Officer, District Haripur.
TS PU U TP PP RPN TPPPY RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION

" TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER: '

That on acceptance of this appeal the respondent may
kindly be directed to consider the appellant for
promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract 5.S
(BPS-17) have been regularized with all back benefits
including seniority. Any other remedy which this august

Tribunal deems fit that may also be awarded in favor of
the appellant. ' | |

R/SHWETH:
ON FACTS:

1. That the -appellant s the employee of the respondent
department and performing his duty as 5CT (BPS-16).*

2. That in the year 2004 the respondents asked applications for
the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the
appellant was appointed on the post of S.5 (BPS-17) on
contract basis for a period of six months. Copies of the
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advertiscement and appointment order are attached as
aNNEeXUr€aiivuisess T LR ELE AZB.

That it is peftinent to mention here that the contract period

was renewed/ extended for another period vide notification
dated 24-03-2006. Copy of the notification dated 24-03-2006
is attached as ANNEXUTE. i st senss C.

That it is worth to mention here that a notification was

issued by the respondent department that in-service
teachers appointed on contract basis as SS should get leave
without pay and the same was granted to the appellant by
the department vide order dated 15-09-2005. Copy of the

order ‘dated 15-09-2005 is attached as annexure s D.

That it is pertinent to mention her that the entry with regard-

to the leave without pay was made on the service book of

the appellant. Copy of the service book is attached as
ANNEXUIE taseersanresrssarrissasnsnannamsanis s E.

That after the expiry of the contract period the same was-

once again renewed/ extended vide notification dated 20-10-
2007, but the department refused to sanction leave without

pay to the appellant and thus the dppellant was deprived to
continue service as SS. '

That vide advertisement dated August, 2007 the posts of SS
were once again advertised but through this advertisement
the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appointed/
selected on the post of SS on contract basis. Copy of the
advertisement is attached as anNEXUre wavurwesssssennnnann F.

That it is important to mention here that before regular

appointment of the contract appointees were regularized.

vide Notification dated 24-10-2009 and 11-12-2009 and

thereby permanently depriving the appellant « from

appointment on contract basis on the post of SS as well as
through this regularization the Tight of promotion of the
appellant to the post of SS was also curtailed. Copies of the
regularization Act dated 24-10-2009 and notification dated

11-12-2009 are attached as anneXUrC.iiessssarseasssssnssnns G&H.

| ‘That appellant feeling aggrieved from the action of the
‘respondents and from the impugned regularizatio'n dated 24-
- 10-2009 and notification dated 11-12-2009, - preferred

departmental appeal followed by a writ petition No. 741-
A/2010 before the August Peshawar High Court, Abbottabad
Bench which was decided on 24-11-2020 with the
observation that .the matter pertaining to terms and
conditions therefore, "For what has been discussed
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hereinabove, this petition is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum .
for redressal of their grievance, if so desired.” Copies
of the departmental appeal, memo of writ petition and
judgment  dated 24-11-2020 are  attached  as
ANNEXUTE +verenesenesraesssssssasnsnmsmentossissmirarstansasstan I, J&K.

10. That having no other remedy the appellant preferred the
instant appeal on the following grounds amongst others.

GROUNDS:

A-  That by not promoting the appellant to the post of S.S (BPS-
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.5
(BPS-17) have been regularized with all back benefits
including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be modified/rectified to the extent of the appeliant
be promoted w-e-f 2009 with all back benefits including
seniority.

B- That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan .
1973.

C- That, the treatment meted out to th'e appellant is clearly
based on discrimination and malafide and as sych the
respondents violated the principle of natural justice.

D-  That appellant is fully entitled to be promoted to the post of
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract S.S (BPS-17) have been regularized with all back
benefits including seniority in light of the section 9 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the
Khyber ‘Pakhtunkhwa Civil Servant (Appointment, Promotion
and Transfer) Rules, 1989. | '

E-  That appellant is also entitled for his promotion w-e-f 2009

‘ with all back henefits. S J-'

. . L

F-  That respondents violated Article 38(e) of the Constitution of;..

Islamic Republic of Pakistan 1973, according to which state: "

is bound to eliminate disparity in the income and earning of .-
individuals including persons in the services of the-

Federation, thus in light of the above quoted Article of thex
Constitution the respondents are duty bound to promote the
appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the
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date when the adhoc/ contract 5.5 (BPS-17) have been
regularized with all back benefits including seniority.

G-  That appellant seeks permission o advance othér‘ grounds
and proofs at the time of hearing.. ' .

It is therefore, most humbly prayed that the appeal of the
appellant may very .graciously be accepted as prayed for,

please. = . :
- Dated: 08-01-2021 | | /60\ c
‘ . ‘ | APPELLANT
_ ST
QAZI BEHRAM

THROUGH: — 50t -

NOOR MOHA[;{’IAD KHATTAK
~3

KAMR§\N KHAN
50—
_ UMER FQFOOQ
SHAHZULLAH YOUSAFZAI
' | 5 o

- MIR ZAMAN SAFI
ADVOCATES
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s
S.{\ " BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| : PESHAWAR. ‘ .
APPEAL NO. - /2021

' Mr. Qazi Shaheen Igbal, SS (Pak Studies) (BPS-17),
R.I.T.E (Male) Haripur.

PP PPPPPIITTPEISTL R APPELLANT
VERSUS

1- The Secretary Elementary and Secondary Education
Department, Knhyber Pakhtunkhwa, Peshawar. |

5.  The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.

3-  The District Education Officer, District Haripur. -

eeteteeerereraseeseenteseeeeeeeaeer s s ae s e e RESPONDENTS

APPEAL UNDER SECTION 4 OF THE ~KHYBER
PAKHTUNKHWA SERVICE _TRIBUNAL _ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.5
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION

TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
~ WITHIN THE STATUTORY PERIOD '

PRAYER: -
That on_acceptance of this appeal the respondent may
kindly be directed to consider the appellant _ for
promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract 5.5
(BPS-17) have been reqularized with all back benefits
including seniority. Any other remedy which this auqust

Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:
ON FACTS:

1. That the appellant is the employee of the respondent
department and performing his duty as SET (BPS-17). |

2. That in‘the year 2004 the respondents asked applications for
the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the .
appellant was appointed on the post of 5.5 (BPS-17) on
contract basis for a period of six months. Copies of the
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advertisement and appointment order are attached as
AT UT et venesarsrarasasessanensranssssirassinmasisssnsstaasssnss A&B.

That it is pertinent to mention here that the contract period
was renewed/ extended for another period vide notification

‘dated 24-03-2006. Copy of the notification dated 24-03-2006

is attached as annNexur€...ivaeassesss BRI IRLE C.

That it is worth to mention here that a notification was
issued by the respondent department  that in-service
teachers appointed on contract basis as S5 should .get leave
without pay and the same was granted to the appellant by

the department vide order dated 15-09-2005. Copy of the
order.dated 15-09-2005 is attached as annexure .......... D

That it is pertinent to mention her that the entry with regard
to the leave without pay was made on the service book of

the appellant. Copy of the service book is attached as
ANNEXUTE wuvenreuses T LELLLIRTLE crereees v E.

That after the expiry» of the contract period the same was

once again renewed/ extended vide notification dated 20-10-
2007, but the department refused to sanction leave without

pay to the appellant and thus the appellant was deprived to
continue service as SS. .

That vide advertisement dated August, 2007 the posts of S5
were once again advertised but through this advertisement
the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appointed/
selected on the post of SS on contract basis. Copy of the
advertisement is attached as annNexXure ..o.oivvsvovarsnane. F.

‘That it is important to mention here that before regular

appointment of the contract appointees were regularized
vide Notification dated 24-10-2009 and 11-12-2009 and
thereby permanently depriving the appellant  from
appointment on contract basis on the post of SS as well as
through this regularization the right of promotion of the
appellant to the post of SS was also curtailed. Copies of the

regularization Act dated 24-10-2009 and notification dated

11-12-2000 are attached as annexXure....ovvevirnerasnarens G&H.

" That appellant feeling aggrieved from the action of the

respondents and from the impugned regularization dated 24-

10-2009 and notification dated 11-12-2009, . preferred .
departmental appeal followed by a writ petition No. 741~
AJ2010 before the August Peshawar High Court, Abbottabads

Bench which was decided on 24-11-2020 with the

observation that the matter pertaining to terms and

conditions therefore, "For what has been discussed
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hereinabove, this petition is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum
for redressal of their grievance, if so desired.” Copies
of the departmental appeal, memo of writ petition and
judgment  dated  24-11-2020 are attached  as
ANNEXUIE verervarserarsrresnararacarsnrsansas FITSCTETPPIRNE I, J&K.

That having no other remedy the appellant preferred the
instant appeal on the following grounds amongst others.

GROUNDS:

A

E-

That by not promoting the appellant to the post of 5.5 (BPS-
17) w-e-f 2009 i.e. the date when the adhoc/ contract 5.5

" (BPS-17) have been regularized with all back benefits

including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be modified/rectified to the extent of the appellant

be promoted w-e-f 2009 with all back benefits including
seniority. : '

That appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973. o

That, the treatment meted out to the appellant is clearly
based on discrimination and malafide and as such the
respondents violated the principle of natural justice.

That appellant is fully entitled to be promoted to the post of
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract S.S (BPS-17) have been regularized with all ‘back
benefits including seniority in light of the section 9 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the

Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion
and Transfer) Rules, 1989. ‘

That appellant is also entitled for his promotion w-e-f 2009
with all back benefits. '

That respondents violated Article 38(e) of the Constitution of
Islamic Republic of Pakistan 1973, according to which state
is bound to eliminate disparity in the income and earning of
individuals including persons in the services of "the
Federation, thus in light of the above quoted Article of the
Constitution the respondents are duty bound to promote the
appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the
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date when the adhoc/ contract S.S (BPS-17) have been
regularized with al\ back penefits including seniority.

G- That appellant seeks permisquon to advance other grounds
and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the -
appellant may very graciously be accepted as prayed for,

" please.
Pl
APPELLANT
50~

QAZI SHAHEEN IQBAL ‘
— '

Dated: 08-01-2021

d THROUGH: 6
NOOR MOHAMQ{\D KHATTAK

KAM g KHAN

UMERFAROOQ

Lot

SHAHZULLAH YOUSAFZAI'
, —
,efSCé

MIR ZAMAN SAFI
ADVOCATES -
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- 5=FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. /2021

Mr. Azra BiBi, SCT (BPS-16),

Govt.

Girls High School, Sarai Saleh, Haripur,
.................... reverernsenssenesesesssnssressssesssesss APPELLANT

VERSUS

~ The Secretary Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.
The Director Elementary and Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.
The District Education Officer, District Haripur.

.................................................. woneo RESPONDENTS

APPEAL UNDER SECTION 4  OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.S
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)

HAVE BEEN REGULARIZED AND AGAINST NO ACTION

TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT

WITHIN THE STATUTORY PERIOD

PRAYER:

That on acceptance of this appeal the respondent may
kindly be directed to consider the appellant for
promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract S.S
(BPS-17) have been reqularized with all back benefits
including seniority. Any other remedy which this auqust
Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHWETH:

ON FACTS:

1.

That the appellant is the employee of the respendent
department and performing his dg'ty as SCT (BPS-16).

That in the year 2004 the respondents asked applications for
the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the
appellant was appointed on the post of S.S (BPS-17) on
contract basis for a period of six months. Copies of the

try tye» 't"’(' .
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advertisement and appointment order are attached as
ANNEXUI s suerurrransanusrssrsarsisnssssssisnnssnnssssss [TTERTIREE A&B.

That it is pertinent to mention here that the contract period .
was renewed, extended for another period vide notification
dated 24-03-2006. Copy of the notification dated 24-03-2006
is attached as annexure....... e Cearerrea C.

That it is worth to mention here that a notification was
issued by the respondent department that in-service
teachers appointed on contract basis as S5 should get leave
without pay and the same was granted to the appellant by
the department vide order dated 15-09-2005. Copy of the
order dated 15-09-2005 is attached as annexure ..oueeeeen D.

That it is pertinent to mention her that the entry with regard
to the leave without pay was made on the service book of
the appellant. Copy of the service book is attached as

 ANINEXUIE ctansnerssrrsrrsrssasnsnnssisneanentantsssesasnssansasnarertnnnns E.

That after the expiry of the contract period the same was
once again renewed/ extended vide notification dated 20-10-
2007, but the department refused- to sanction leave without

pay to the appellant and thus the appellant was deprived to
continue service as SS.

That vide advertisement dated August, 2007 the posts of SS
were once again advertised but through this advertisement
the in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appointed/
selected on the post of SS on contract basis. Copy of the
advertisement is attached as annexure’........ e F.

That it is importart to mentjon here that before regular
appointment .of the contract appointees were regularized
vide Notification dated 24-10-2009 and 11-12-2009 and
thereby permanently depriving the -appellant‘ from
appointment on contract basis on the post of SS as well as
through this regularization the right of promotion.of the
appellant to the post of SS was also curtailed. Copies of the
reqularization Act dated 24-10-2009 and notification dated 3
11-12-2009 are attached as annexXur€ciiecssssvivannacass G&H.

That appellant feeling aggrieved from the action of the'
respondents and from the impugned regularization dated 24-
10-2009 and notification dated 11-12-2009, preferred.
departmental appeal followed by a writ petition No. 741-
A/2010 before the August Peshawar High Court, Abbottabad
Bench which was decided on 24-11-2020 with the
observation that the matter pertaining to terms and
conditions therefore, "For what has been discussed

)
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hereinabove, this petition is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum
for redressal of their grievance, if so desired.” Copies
of the departmental appeal, memo of writ petition and
judgment  dated ~ 24-11-2020  are attached  as

ANNEXUIE wrenssrnrrersssasensassmsarmsresmnemmanessasimnesasaiess I, J&K..

That having no other remedy the appellant preferred the
instant appeal on the following grounds amongst others.

'GROUNDS:

A

That by not promoting the appellant to the post of S.S (BPS- )
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.5

(BPS-17) have been regularized- with all back benefits
including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and
liable to be modified/rectified to the extent of the appellant

be promoted w-e-f 2009 with all back benefits including
seniority.

That appellant has not been treated by the respondent
Department in -accordance with law and rules on the subject
noted above and as such the respondéents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973. ' -

That, the treatment meted out to the appellant is ‘clearly
based on discrimination and malafide and as such the
respondents violated the principle of natural justice.

That appellant is fully entitled to be promoted to the post of
S.S (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract 5.5 (BPS-17) have been regularized with all back
benefits including seniority in light of the section 9 of the

~ Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the

Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion
and Transfer) Rules, 1989.

That appellant is also entitled for his promotion w-e-f 2009

~ with all back benefits.

That respondents violated Article 38(e) of the Constitution of

Islamic Republic of Pakistan 1973, according to which state-
i< bound to eliminate disparity in the income and earning of." -

individuals including persons in the services of the

Federation, thus in light of the above quoted Article of the *
Constitution the respondents are duty bound to promote the.

appellant to the post of S.S (BPS-17) w-e-f 2009 i.e. the’
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‘date when the adhoc/ contract S.S (BPS-17) have'bee_n
regularized with all back benefits including seniority. -

That appellant seeks permission to a'dvance other grounds
and proofs at the time of hearmg

It is therefore most humb\y prayed that the appeal of the -

‘appellant may very graciously be accepted as prayed for,
please.

. 08-01-2021 | éﬁt o

APPELLANT

50"'
g4
AZRA BIBI

THROUGH: — 54- -

"NOOR MOHAM AD KHATTAK
KAMRAN KHAN

i
“UMER FAROOQ

SHAHZULLAH YOUSAFZAI

_ sy

MIR ZAMAN SAFI
ADVOCATES




2%

BEFOIRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. /2021

Mr. Qazi Sikandar, PSHT (BPS-15),

Govt.

Primary School No:2 Laban Bandi, Haripur. _ '
T SRR RPPPPRRP TR APPELLANT

VERSUS

The Secretary Elementary and Secondary. Education
Department, Khyber Pakhtunkhwa, Peshawar.

The Director Elementary and Secondary “Education

Department, Khyber Pakhtunkhwa, Peshawar.
The District Education Officer, District Haripur.

s RESPONDENTS

APPEAL UNDER SECTION 4 OF . THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE INACTION OF THE RESPONDENTS BY
NOT PROMOTING THE APPELLANT TO THE POST OF S.5
(BPS-17) W-E-F 2009 I.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17)
HAVE BEEN REGULARIZED AND AGAINST NO ACTION

" TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT

PRAYER:

WITHIN THE STATUTORY PERIOD

That on 'acceptancé of this appeal' the respondent may

kindly _be directed to consider the appellant for

promotion to the post of Subject specialist (BPS-17) w-
e-f. 2009 i.e. the date when the adhoc/ contract 5.5
(BPS-17) have been reqularized with all back benefits
including seniority. Any other remedy which this auqust

Tribunal deems fit that may also be awarded in favor of
the appellant. : . .

R/SHWETH:

'ON FACTS:

1.

That the appellant is the employee of the respondent .

department and performing his duty as SPST (BPS-14).

That in the year 2004 the respondents asked applications for N

the post of Subject Specialist (SS) on contract basis. That
after appearing in the test conducted through EATA, the
appellant was appointed on the post of S.S (BPS-17) on
contract basis for a period of six months. Copies of the
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advertisement and appointment order ‘are attached as
ANNEXUrCaisiarsssasars S RCTTTTTIILIELLLLL e ARB.

That it is pertinent to mention here that the contract‘ “peri'od
was renewed/ extended for another period vide notification

dated 24-03-2006. Copy of the notification dated 24-03-2006

is attached as ANNEXUME .. isesussssensss s s .C.

That it is worth to mention here that a notification was
issued by the respondent department that - in-service.
teachers appointed on contract basis as SS should get leave
- without pay and the same was granted to the appellant by
the department vide order dated 15-09-2005. Copy of the

order dated 15-09-2005 is attached as annexure ............. D.

That it is pertinent to mention her that the entry with regard

to the leave without pay was made on the service book of

the appellant. Copy of the service book is attached as
ANNEXUTE cavanrvssrrnsraransrnennansases CrnaaamaasreennurrrrsnErsaveEE ,_E.

That after the expiry of the contract period the same was

once again renewed/ extended vide notification dated 20-10- |

2007, but the department refused to sanction leave without

pay to the appellant and thus the appellant wasvdeprivéd to

continue service as SS.

.~ That vide advertisement dated August, 2007 the posts of 55

were once again advertised but through this advertisement
the ‘in-service teachers were debarred to appear in the test,
hence the appellant was also not allowed to be appointed/
selected on the post of SS on contract basis. Copy of the
advertisement is attached as anNEXUre iuavvrriarsirisassrenn F.

That it is important to mention here that before regular
appointment of the contract appointees were regularized
“vide Notification dated 24-10-2009 and 11-12-2009 and
thereby permanently depriving the appellant from
appointment on contract basis on the post of SS as well as

through this regularization the right of promotion of the

appellant to the post of SS was also curtailed. Copies of the
regularization Act dated 24-10-2009 anhd notification dated

411-12—2009 are attached aS anNeXUMNusesercrsssssnssrasnes G&H.

That appellant feeling aggrieved from the action of the .
respondents and from the impugned regularization dated 24-
preferred -
departmental appeal followed by a writ petition No. 741-
A/2010 before the August Peshawar High Court, Abbottabad

10-2009 and notification dated 11-12-2009,

Bench which was decided on 24-11-2020 with the
observation that the matter pertaining to terms and
conditions therefore, "For what has been discussed

C«\dgj‘ Ve
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hereinabove, this petition is dismissed being not
maintainable. However, the petitioners shall be at
liberty to knock at the door of the competent forum
for redressal of their grievance, if so desired.” Copies

of the departmental appeal, memo of writ petition and

judgment  dated 24-11-2020  are attached  as
anNexure .uveese: AL R I, J&K.

10. That having no other remedy the appellant preferred the

instant appeal on the following grounds amongst others.

GROUNDS:

A

That by not promoting the appellant to the post of 5.5 (BPS-
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.5
(BPS-17) have been regularized with all back benefits
including seniority is against the law, facts, norms of natural
justice and materials on the record hence not tenable and

iable to be modified/rectified to the extent of the appellant

be promoted -w-e-f 2009 with all back benefits including
seniority. : .‘

That appellant has not been treated by -the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973. e

That, the. treatment meted out to the appellant is clearly
based on discrimination and- malafide and as such the
respondents violated the principle of natural justice.

That appellant is fully entitled to be promoted to the post of
5.5 (BPS-17) w-e-f 2009 i.e. the date when the adhoc/
contract .5 (BPS-17) have been regularized with all back

benefits including seniority in light of the section 9 of the -

Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the
Khyber Pakhtunkhwa Civil Servant (Appointment, Promaotion
and Transfer) Rules, 1989. '

That appellant is.also entitled for his promotion w-e-f 2009 -

with all back benefits.

That respondents violated Article 38(e) of the Constitution of
Islamic Republic of Pakistan 1973, according to which state

is bound to eliminate disparity in the income and earning of”
individuals including persons in the services of the’

Federation, thus in light of the above quoted Article of the
Constitution the respondents are duty bound to promote the
appellant to the post of S.5 (BPS-17) w-e-f 2009 i.e. the
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date when the adhoc/ contract S.S (BPS-17) have been

regularized with all back benefits including seniority. '

G- That appellant seeks permission to advance other grounds
' . and proofs at the time of hearing.

Itis therefore most humbly prayed that the appeal of the
appellant may very gracnous\y be accepted as prayed for
please. ' ‘

Dated: 08-01-2021 o /50\
: APPELLANT
e
| QAZI SIKANDAR
THROUGH: ~ 5OL’
, NOOR MOHAMMAD KHATTAK
- —
KAMRA KHAN '
' - UM cf FAROOQ

SHAHZULLAH YOUSAFZAI

_— éd&"'

MIR ZAMAN SAFI
ADVOCATES
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