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600/2018Case No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

1 2 3

02/05/2018 The appeal of Mr. Dilnawaz presented today by Qazi

Muhammad Arshad Advocate may be eritered in the Institution
U'..

Register and put up to the Worthy Chairman for proper order 

please.

1

REGISTRAR

2- This case is entrusted to Touring S. Bench at A.Abad for 

preliminary hearing to be put up there on 2^^ 7^ ^ fy.

\ >•

CHAIRMAN

;
20.0'.2018 Appellant Dil Nawaz in persiin alongwith his coun iel 

r. Muhammad Ibrahim, Advocate present and made aM

re piest for adjournment as his senior counsel is busy before 

tho Hon’ble High Court. Granted. To ;Comc up for prcliminu 

at camp court. Abbouaba 1.
A"

liciring on 19.09.2018 before S.li

Chairman
Camp Court, A/Abad
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19.09.20 [S Juniiir u> CDimsc! (or the iippctOint present and seeks 

senior eonnsei is not 
Adjourned, lo eomc nrj IVo' pri:|imin;tr\ heurino 

before S.H ui i.'urnp Conri A/Abod

a(j journrn etil as in atrcndanee. 
on 17.(2.2018

i\1 ember
Camp (ourt A/Abad

Counsel for the appellant present.17.12 .2018

Learned counsel for the appellant contends, inter-alia, that 

show cause notice issued to the appellant was not by the competent 

"■authority, besides, the departmental appeal against the punishment 

was heard by the same officer who had primarily passed the order 

against the appellant. Referring to the application by one Ghalib 

■Khan submitted on 26.06.2015, it was contended that the same was 

riot a complaint against the appellant and it was clearly noted therein 

that the dispute was of civil nature on which certain proceedings 

were taken.

/

•/ ■
<■

.■fi

■ The points agitated warrant the admission of instant appeal 

for regular hearing. Admit. Appellant is directed to deposit security 

and process fee within 10 days, thereafter notices be issued to the 

respondents for submission of written reply/comments on 

19.02.2019 before S.B at camp court Abbottabad.

App-n'Iant ^posited
sssF©@ >

\

Chairmam (N 
Camp Court A/Abad
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T\,/ Service Appeal No. 600/2018

19.02.2019 Appellant in person present. Mr. Muhammad Bilal Khan; 

Deputy District Attorney alongwith M/S Afzal, Assistant and 

Muhammad Arif, Superintendent for the respondents present. 

Written reply on behalf of respondents not submitted. Learned 

Deputy District Attorney requested for adjournment. Adjourned. 

To come up for written reply/comments on 15.04.2019 before S.B 

at Camp Court Abbottabad.

(Muhammad Amin Khan Kundi) 
Member

Camp Court Abbottabad

15.04.2019 Appellant in person present. Mr. Muhammad Bilal, Dt)A 

alongwith Mr. Muhammad Afzal, Assistant for respondents 

present. Written reply submitted on behalf of the respondents 

which is placed on file. Case to come up for rejoinder and 

arguments on 17.06.2019 before DB at camp court Abbottabad.
. \

(Ahmad Hassan) 
Member

Camp Court A/Abad
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Mr. Adrian Farid, Advocate on behalf of Qazi Muhammad 

Arshad Advocate, for appellant and Mr. Bilal Ahmad, DDA alongwith 

M/S Muhammad Arsif, Superintendent and Muhammad Afzal 

Assistant for the respondents present.

17.06.2019

Former requests for adjournment due to bereavement in 

the near family of learned counsel for the appellant. Adjourned to 

08:07.2019 for arguments before the D.B at camp^court, Abbottabad.

\Chairman 
Camp court, A/Abad '

Counsel for the appellant and Mr. Muhammad Bilal, 

Deputy District Attorney alongwith Mr. Attaullah, Assistant 

Secretary for the respondents present. Arguments heard. To come 

up for order on 09.07.2019 before D.B at Camp Court 

Abbottabad.

08.07.2019

(Muhammad Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

Camp Court Abbottabad Camp Court Abbottabad
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■'^-\ Learned counsel for the appellant and Mr. 

Muhammad Bilal learned Deputy District Attorney

09.07.2019

alongwith Mi*. Attaullah Assistant Secretary for the 

respondents present. Vide our detail judgment of today in 

Service Appeal No. 576/2018 Ali Sher Khan Versus Chief 

Secretary Government of Kliyber Pakhtunlchwa, the 

present service appeal is dispose off and set-aside the 

impugned order dated 27.03.2018 and directs the 

respondent department that a De-novo inquiry be 

conducted within ninety (90) days after the receipt of this 

Judgment. Parties are left to bear their own costs. File be

'"I

' i'

!lf'ill:con^gned to the record room.

(MtAmin Khan Kundi) 
Member

(Flussain Shah) 
Member

At Camp Court AbboUabad

ANNOUNCED
09.07.2019

^■iil

'*.*

'«r

u'i®:

ill

■"11
vv



V.

11

I
BEFORE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR

,(p&0
Service Appeal No /2018

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at 
present Tehsil Hazri, Haripur.

...APPELLANT
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar and others.

...RESPONDENTS

SERVICE APPEAL

INDEX

5.# Description Page Nos, Annexures
1. Service appeal alongwith affidavit 1 to 9
2. Copy of application and mutation No. 11223 

attested on 19/03/2015
10 to 12 “A”

Copy of application3. 13
4. Copy of show cause notice “C”14
5. Copy of reply of show cause notice 15 “D”
6. Copy of notification dated 08/01/2018 issued 

by respondent No. 3
16 “E”

r.7. Copy of departmental appeal 17
Copy of order dated 27/03/201^ 
communicated to appellant on 05/04/2018 f

8. 18 “G”

Wakalatnama15.

APPELLANT
Through

(QAZI MUHAMMAD ARSHAD)
Advocate Supreme Court of Pakistan 

Abbottabad

Dated: Q'^-Dir/2018

&A — A
(MUHAMMAD ALI QAZI) 

Advoeate High Court, Abbottabad
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BEFORE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

Service Appeal No. lodO /2018

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at 
present Tehsil Hazri, Haripur.

...APPELLANT
0Chyl^f>r iPakiliituSiliwfl ' 

Sea-,VERSUS

AkLDi a .Nc.1. Chief Secretaiy Khyber Pakhtunkhwa Peshawar. ^
Board of Revenue, Revenue & Estate Department,

3. Senior Member Board of Revenue, Khyber Pakhtunldi^, Pesh
4. Deputy Commissioner, Haripur.
5. Additional Deputy Commissioner, Haripur.

f;'-
a Sett

.•> ....RESPONDENTS

APPEAL UNDER SECTION 4 OF KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL, ACT,

1974 AGAINST THE ORDER 27/03/2018 PASSED

BY THE RESPONDENT NO. 3 WHEREBY THE

RESPONDENT NO. 3 DISMISSED THE

DEPARTMENTAL APPEAL OF THE APPELLANT.

PRAYER: ON ACCEPTANCE OF INSTANT

APPEAL IMPUGNED ORDER OF RESPONDENT

NO. 3 DATED 27/03/2018 WHEREBY THE

RESPONDENT NO. 3 BY DISMISSING THE

DEPARTMENTAL APPEAL OF THE APPELLANT

UPHELD THE ORDER DATED 08/01/2018

IMPOSING MINOR PENALTY OF
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t|:>
WITHHOLDING OF TWO INCREMENTS FOR A

PERIOD OF 02 YEARS MAY GRACIOUSLY BE

SET-ASIDE BEING ILLEGAL, UNLAWFUL,

AGAINST THE LAW AND WITHOUT

JURISDICTION. ANY OTHER RELIEF WHICH

THIS HONOURABLE COURT DEEMS FIT AND

PROPER IN THE CIRCUMSTANCES OF THE

CASE MAY ALSO BE GIVEN TO THE

APPELLANT.

Respectfully Sheweth: -

That an application was submitted by one Malik1.

Abdul Qayyum son of Malik Said Alam

resident of Malik House Forest Road,

Abbottabad on 14/01/2015 for transfer of the

property situated in Revenue Estate Pandak,

Tehsil & District Haripur before respondent No.

4, which was marked to Tehsildar Haripur for

ensuring necessary action in the matter and

report. After compliance to the direction issued

by respondent No. 4 a detailed report was

submitted on 19/01/2015 and the requested

mutation for attestation was entered as desired

by the respondent No. 5, hence, Mutation No.

11223 was attested on 19/03/2015 by Revenue

Officer Haripur in public gathering at Revenue
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Estate Pandak, Haripur. Copy of application and

mutation No. 11223 attested on 19/03/2015 is

annexed as Annexure “A”.

That on 26/06/2015 one Ghalib Khan son of2.

Zamurad Khan Member District Council

Haripur submitted an application before

respondent No. 4 for suspension mutations in

respect of Khasra No. 1232/1/4 situated in

Revenue Estate Pandak. This application was

marked to Tehsildar Haripur with the direction

*Hook into the contents of application and
j

avoid attestation of mutation for want of

further complication'*. Copy of application is

annexed as Annexure “B”.

That in the light of application of Ghalib Khan3.

the learned respondent No. 3 issued Show

Cause Notice to appellant on 29/12/2017 and

the following acts of omission/ commission

were mentioned therein i.e;

That you while posted as Patwari Halqaa)

Pandak District Haripur, were directed

by Deputy Commissioner Haripur not to

enter Mutation No. 11223 till

clarification of the case, but you in

violation of clear cut instructions issued



4

by Deputy Commissioner Haripur

entered the said mutation.

4
That during attestation of mutation, it hasb)

also been found that purchasers have not

deposited the Government fee but

despite the facts you did not bring it into

the notice of Tehsildar due to which the

Government exchequer sustained heavy

loss.

c) Your this act tantamount to misconduct

and make you liable to be proceeded

under IChyber Pakhtunkhwa Government

Servants (Efficiency & Discipline)

Rules, 2011

Copy of show cause notice is annexed as

Annexure “C”

That the appellant replied the show cause notice4.

on 04/01/2018 mentioning therein the details of

the allegations. Copy of reply of show cause

notice is annexed as Annexure “D”.

5. That vide Notification dated 08/01/2018 the

respondent No. 3 while exercising the powers

conferred under Rule 4(a) (ii) of Khyber

Pakhtunkhwa Government Servant (Efficiency
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& Discipline) Rules, 2011 imposed minor

penalty of withholding of 02 increments for a

period of 02 years upon appellant. Copy of

notification dated 08/01/2018 issued by

respondent No. 3 is annexed as Annexure “E”.

That not content with the penalty of6.

withholding of 02 increments for a period of 02

years, as per notification issued by respondent

No. 3, the appellant preferred an appeal /

datedrepresentation against the order

08/01/2018 before respondent No. 1, who

entrusted to respondent No. 3. It is pertinent to

mention here that-the order dated 08/01/2018

was issued by respondent No. 3 and again the

appeal/ representation was entrusted to same

authority for disposal anyhow the learned

respondent No. 3 vide order dated 27/03/2018

dismissed the departmental appeal and the order

was communicated to the appellant through

respondent No. 4 on 05/04/2018. Copies of

departmental appeal and order dated 27/03/2018

communicated to appellant on 05/04/2018 are

annexed as Annexure “F” & “G”.

That feeling aggrieved, the appellant seeks7.

indulgence of this Honourable Tribunal for setting
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aside the impugned order dated 27/03/2018, inter-

alia, on the following amongst other: -

GROUNDS; -

That the impugned order passed by the 

respondent No. 3 is illegal, against the

a)

law, void, without jurisdiction and corum

non judice, which is not sustainable and

liable to be set-aside.

That the competent authority wasb)

respondent No. 4 who had not issued any

show cause notice to the appellant nor

initiated any inquiry against the

appellant. It is worth mentioning here,

that the Mutation No. 11223 was attested

on 19/03/2015 by the Revenue Officer

Haripur, whereas the application

submitted by Ghalib Khan whereupon

the whole proceedings were carried by

respondent No. 3 against the appellant

was dated 26/06/2015 i.e after more than

03 months of the attestation of mutation,

hence, the act of omission / commission

(a) does not attract at all which proves

otherwise the innocence of appellant. So

far as the deposit of Govt, fee is
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concerned, Column No. 14 of Mutation

in this respect speaks itself that it is the

duty of Revenue Officer. The appellant

cannot be charged for misconduct under

Khyber Pakhtunkhwa Government

Servant (Efficiency & Discipline) Rules, 

2011 taking into consideration the

clarification of alleged acts of omission/

commission of show cause notice

mentioned above. Hence, the order dated

08/01/2018 is a nullity in the eye of law

as well as the order passed by respondent

No. 3 while dismissing the departmental

appeal of appellant is illegal, unlawful,

without jurisdiction and liable to be set-

aside.

That the impugned action is whollyc)

without Jurisdiction and called for

this Honourableinterference by

Tribunal.

That the appeal is within time as thed)

impugned order dated 27/03/2018 passed

by learned respondent No. 3 was

communicated to appellant through

respondent No. 4 on 05/04/2018.



8

L

It is, therefore, prayed that on acceptance of

instant appeal impugned order of respondent No. 3

dated 27/03/2018 whereby the respondent No. 3 by

dismissing the departmental appeal of the appellant

upheld the order dated 08/01/2018 imposing minor

penalty of withholding of two increments for a period

of 02 years may graciously be set-aside being illegal,

unlawful, against the law and without jurisdiction. Any

other relief which this Honourable Court deems fit and

the case may also beproper in the circumstanci

given to the appellant.

...APPELLANT
Throug]

Dated: /2018

(QAZI MUHAMMAD ARSHAD)
Advocate Supreme Court of Pakistan 

Abbottabad
&

i
(MUHAMMAD ALI QAZI) 

Advocate High Court, Abbottabad

VERIFICATION: -
/

Verified on oath that the contents of foregoing app^^l are true and correct to the 
best of my knowledge and belief and nothing has jbf^ff^opcSnled from this
Honourable Court.

Pappeelant
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1/
BEFORE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR

/2018Service Appeal No.

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at 
present Tehsil Hazri, Haripur.

...APPELLANT
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar and others.

....RESPONDENTS

SERVICE APPEAL

AFFIDAVIT

I, Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at 

present Tehsil Hazri, Haripur, do hereby affirm and declare thaflhe contents of 

foregoing appeal are true and correct to the best of my l^owledge apd belief and 

nothing has been suppressed therein.

^^EPONENT
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BEFORE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

Service Appeal No. /2018

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at 
present Tehsil Hazri, Haripur.

...APPELLANT
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar and others.

....RESPONDENTS

SERVICE APPEAL

ADDRESSES OF THE PARTIES

Addresses of the parties are as under; -

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at 
present Tehsil Hazri, Haripur.

...APPELLANT
VERSUS

1. Chief Secretary Khyber Pakhtunkhwa Peshawar.
Board of Revenue, Revenue & Estate Department, Peshawar.
Senior Member Board of Revenue, Khyber Pakhtunkhwa, Peshawar. 
Deputy Commissioner, Haripur.
Additional Deputy Commissioner, Haripur.

2.
3.
4. s.
5.

SPONDENTS

^^mPPELLANT
Through

Dated: 65^^0^/2018

(QAZI MUHAMMAD ARSHAD)
Advocate Supreme Court of Pakistan 

Abbottabad
&

4
(MUHAMMAD ALI QAZI) 

Advocate High Court, Abbottabad
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-SHOW CAUSE NOTTrF..
I

I, Zafai’ Iqbal Senior Meinbert Board of Revenue, as Competent Authority^ 

Bakhtunkhwa Government Servant (Efficiency and Discipline) Rules, 2011, 

NaWaz Patwari HaJqa Pundak District Haiupur as foUows;-

- ; ISM !»*

1

i-- . ^
I am satisfied that you have committed the following acts of omissions / *

'
a). That you while posted as Patwuri Halqa Pandak District Plaripur, 

were directed by Depu-:y Commissioner Haripur 
■ mutation No. 11223 till' ciarification of the ease, but you in 
violation of clear cut'insiructions issued by Deputy Commissioner 
i-Iaripur entered the said mutation. . ,

That during attestation of mutation, it has also been found that, 
purchasers have not deposited the Government fee but despite the 
facts you didnot bring it into the notice of Tehsildar due to which 
the Government exchequer sustained licavy loss.

9

Your this net tantamount to misconduct and make you liable to be 

proceeded against und*er Klryber Palchlunkhwa ■ Govertiincnc 

Servants (Efficiency &, Discipline) Rules, 2011

Inot to enter

%I:::. b).

i
c) I

W.
U

■■1

I penalty under Rule — 4 of thc^ Khyber Priklitunkhwa Govcr.imer.t Sciwants
si Discipline) Rules, 2011'.

® therefore, required to show

|gg^.ls^belore the undersigned for persona.', hearing, 

ki' no reply to this notice is received

iptr-'
iifc-

SS«P : ■:

As a result ihereoi, 1 as Competen: Authority have tentatively decided to impose

£•

cause as to why the aforesaid penalty, should 

upon you. furthermore, you arc directed to appear on o^i ^ I!/ -
t

i
within seven days of its delivery, it shall be 

have no defence to put in and in that ease an ex- parte action shall be taken
i

III
Mp^nberEe

■ ■

2£1

U jWm ■ ::

'■Ai;

Sifc"'
•uef 2

30IJJCI hiEl-JS: NOiiJ
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GQVEI^MENT OF KHYBER PAKHTUNKHWA 

BOARD OF REVENUE 
REVENUE & ESTATE DEPARTMENT

Peshawar dated the' ^;^/01/2018

NOTIFICATION.

No.Estt;i/PF/Ali Sher/ WHEREAS; Mr. Dil Nawaz Halqa Patwari 
Pandak District Haripur was proceeded against under the Khyber Pakhtunkhwa Government 

Servants (Efficiency & Discipline) Rules, 2011, for the charges mentioned in the Cliarge
Sheet & Statement of Allegations.

AND WHEREAS; Mr. Saiful Islam Additional Deputy Commissioner 

' Haripur was appointed as Inquiry Officer to probe into tire charges leveled against the said 

official and submit findings and recommendations.

AND WFIEREAS the Inquiry Officer after having examined the charges, 
evidence produced before him and statement of accused official, submitted his report 
whereby the charges against the accused official stands proved.

7
AND Whereas I, Zaffar Iqbal, Senior Member Board of Revenue after 

liaving examined lire charges, evidence produced, statement of accused official, findings of 

Inquiry Officer and after personal hearing of the accused concur with the findings and 

recommendations of the Inquiry Committee.

NOW 'fHEREFORE, in exercise of the powers conferred under Ruie-4 (a) 

fii) of Khyber Pakhtunkhwa, Government Servant (Efficiency & Discipline) Rules, 2011 to 

impose minor penalty of witliholding of two increments for a period of two years upon 

Ml'. Dil Nawaz Hahqa Patwari Pandak District Haripur with immediate effect.

By order of 
Senior Member

No.EsU:V7PF/ Ali Slier/ .

Copy'forvvarded to the:-

1. .. Commissioner Flazara Division Abhottabad.
2. Deputy Commissioner Haripur.
3. District Accounts Officer, Flaripur.
4. Official concerned.
5. Office order file. ^
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'Assist fary (Estt)e'
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'file Honourable Chief Secretary,
Khyber Pakhtimkhwa, Peshawar.

APPEAL/PRESENTATION AGAINST THE ORDER DATED 08>oM0i8)

i5-PI

Respected Sir,
With due respect it is humbly submitted

1) riiai I am serving as Patwari in district Haripur since last two decades to the entire satisfaction of 
inv superiors and no complaint whatsoever has ever lodged against the undersigned, when a Show' 
Cause .Notice and statement of allegation from the office of Senior Member Boai'd. of Revenue 
l^esliawar received to the effect that Deputy Commissioner Haripur directed not to cater mutation 
No,! 1223 till clarification of the case, but in violation of dear out instructions, emered the said 

Luier on a notification'dated 08/01/2018 from the office of Senior Menmer, Board ofmunition.
Revenue, .Khyber Pakhtunkhw'a, Peshawar, received wherein minor penalty of w'ithJv.ilding of two 
inci-ements foj- a period of two years upon the undersigned has been imposed (Aniiexu re-A),

2) I hat an application submitted by Malik Abdul Qayum s/o Malik Said Ali resident oi Malik House
for ensuringI'orcsi Road. 'I'ehsil and District Abbottabad was marked with the directions 

ticce.ssary legal aeviun in the malter and report” on 14/01/2015 (Annexure-B).
hai in compliance lo the said directions, a detailed report was submitted on 19/01/2tR5, wherein it 

was directed bv my superior to ” enter tim.requested mutation and submit tor attesialion as
31

dc.sired b) Ai)C” (Anne\ure-C).
41 In pursuance to the said directions, the requested mutation was entered and submilteo to concerned 

Tchsiklar Circle for aiicsiaiion, which was duly attested after due verification of K mungo Circle
(.\nne>:.ure-l)).
Mower C!c alicr exoiry of clcvch (11) months, on 20/11/2016, directions to the effect u .it to attest the 

rcccircd whicli were recorded on the application subniilled by Gi-alib Khan s/o 
ownurd Klum. Member Cv;i:n:d .i-ianpur (Annexure-E). 

dj ,Ali dicsc fads were lirought in to the notice of high ups and are well aware 
pO'sibon oJ'' fne case.

//') .-Aldnough ihe undersigned luero no
Noiiee and Statemcni of Allegations was received vide No.Estt:I/PE/Ah Slier/253, ckv.xl 02/01/2018

•iiuidion. ■.\d'e

ii m the iaciual

imentionally malafide m the instant case, but Sliow Cause

(All nc.xuro-l').
ilcn rcifry to the said Shorr' Cauw Notice & Statement of Allegations was submiited lo

ail iaciual position of the case within sui ulated' period
H) A \M'

l.'.r.-puir)’ (Officer by highlightin
i .-Viim.wui'e-C),
A wriuen reply bcibre the Senior ividuber, Board of Revenue, Khyber Pakhtunkhwa. Peshawar has 
also been submilied at the lime oi'personal hearing. • _ ^

i O'j :\!iiiough the Cornpetem Aulliorii)' in respect of Patrvari is the District CAdlector/Depuiy
Rules (Anne.eui'c-H), but the statement of allegation, show' cause notice and 

Noiiticadon ai'e issued by Senior ivlernber Board of Revenue , Peshaw'ar.
1 l)Tb.c.' imposiuoa of penalty is illegal A against the norm of justice as I have commil'ied no malafide 

bui only implemcnied and complied wdth the directions of my superiors.
12)1 bad emcred ilic requesicd mudiion i.a the best interest of Government on the directions oi my 

.-maaw'rmrs as Cjovernniem dues 'vero desposilcd in the Government Ireasury anu no violation is

0

e ^imn-'issioner as per

intenlion.

made.
] 3 I Km, Lime Km.-ord shows ihat no rigiu of any owner is violated ut the instant mutation 
Mj 'l'rie iuii'sh peiiali)’ of no fault needs j-e-consideralion being unjustice sir.

Since 1 luwe commiued no inlcniion malafide and committed no violation o. rules but only

of my superiors, therefore, the Noufication datedeniei-cd the recraested mulaiion on dre direcuon 

;)3.0!.2M8 ivgardmg imposilion of minior pemaw of withiicldiiig of two increments lor li .■ period o.f two

mar:-: of .lO i'auii. irmi’ '/cry kindis be ’.'. i'dmha.v ui! Ir.' exonerating the undersigpied lor w'hica 1 shall he pra>

lie nou:' a.miy. hie. goaxi licaid'! and pi jpernv sir.

M.aeu W

Patwari Halqa Pandak, i lisirici Haripur
b
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llWFFICE OF THE ifEftiTY ffl^ISSIONER, HARiFHR.

i/6'VS/ ___ /HCR/DC(H).
,20IB.

No.
Dated;

V
&'lo:

Mr. Dii Nawaz Khan.' h/ 
Palwari.

Through
Tehsildar. Haripur.

DEPARTIVIENTAL APPEAL AGATNST THE ORDER DATED 08.01.2018.Subject:

Memo;?/

As per memo No. lAsUd/PP/Aii Sher/16169 dated 27.03.2018 received from Assistant 

Secreiarv Esiabiishmeni. l3oard of Revenue. Khyber Pakhtuhkhwa Peshawar, the departmental appeali

filed by you has been dismissed by the Competent Authority.f •;
1

.

aniinissioncr
Haripur

o \9
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> HIGH COURT BAR ASSOCIATION 

ABBOTTABAD BENCH
-----  Issue: 2.V—*t—

Name of Advocate:
B.C. Nn W"

Other Bar Adv’s I.D.No___

Place of Practice

H s. a/o4_7 0 3

H.c.e.A a/o).^i33_jA__ ▲
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V
IjEFORE THE KHYBERTAKHftfKjKHWA SERVICE TRIBUNAI

ABBOTTABAD BENCH

APPEAL No. 600 of 2018

Dilnavvaz Appellant/Petitioner.

Versus.

Chief Secretary, KPK Peshawar and others Respondents.

AFFIDAVIT

We the following do hereby solemnly affirm and declare on oath that the contents 

of accompanying para wise comments in the above titled appeal are true and correct as per bur 

knowledge and nothing has been concealed from this honourable court.

Senior Member,
Board of Revenue
Khyber Pakhtunkhwa Peshawar.
(Respondent No. 2 & 3)

Deputy Q»trTniissioner, 
Maripur (Respondent No. 4)

Additional DejWr^^nrmission 
liaripur (Respondeij^No^^S)/^
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OFFICE OF THE DEPUTY COMMISSIONER HARFFUR.CONFIDENTIAL.
No. lo3^g-"'S2- /DK/DC(H).

August 11,2015.Dated:
. To,

The Commissioner, 
Hazara Division, 
Abbottabad.

SUBJECT:- HIGH LEVEL ENQUIRY REGARDING THE ILLEGAL TRANSFER OF
LAND IN DISTRICT HARIPUR.

Memo;

Kindly refer to the directive of Honourable Chief Minister on the application of 
Mr. Ghalib Khan s/o Zamurrad Klian r/o Pandak, Tehsil and District Haripur dated 27.06.2015 
with regard to enquiry against illegal and unlawhd attestation of mutations by Mr. Ali Sher Khan 
Khalil Tehsildar Haripur and Mr. Dil Nawaz Khan Patwari halqa Paitdak, which is reproduced as 
under (copy of the application attached as annexiire-A):-

D.C Haripur
“ Please inquire and take action”.

GENERAL.

The history of the case reveals that as per revenue record in the year 1957 vide 
mutation No. 1061, 120 Kanals land was acquired from 11 Khasra .Nos, (which were later 
converted into Khasra No. 1232 in result of consolidation in District Haripur in the year 1961- 
62) through the process of acquisition by Central Government (Post and Telegraph Department) 
from late Khalil Khan s/o Madad Khan (real grandfather of the applicant) half share, Mir Khan 
and Ayub Khan sons of Pir Khan, half share in the estate of Mauza Pandak District Haripur 
(copy of mutation annexed as annexure-B). The entries had been incorporated in the subsequent 
Jamabandis which remained intact till the compilation of Jamabandi for the year 1967-68. In the 
year 1981 the same 120 Kanals land of Central Government (Resin Factory) was transferred to 
Sarhad Development Authority vide mutation No. 5905 dated 20.09.1981 (copy of mutation is 
attached as annexure-C alongwith copies of its enclosures i.e, letter No. 373 from Sadaqat Ali 
Khan and agreement dated 09.02.1977 signed between the representative of PIDC and SDA). 
The entries of the said mutation had been incorporated in the subsequent Jamabandis which 
remained intact till the Jamabandi of 1993-94. In the year 1997 vide mutation No. 3424 dated 
04.09.1997, vide which 79K - IIM out of 120 Kanal land was transferred in the name of 
Friends Vegetables Ghee Mills (Pvt) Limited Haripur, Head offce 1-C street 31 sector F-7/1 
Islamabad, from Central Government of Pakistan from Khasra No. 1232 against sale 
consideration of Rs. 7955000/, which replaced the old Khasra Nos. of original mutation No. 
1061 of 1957 due to consolidation as mentioned earlier (copy of mutation No. 3424 is attached 
as anncxure-D). Importantly column No. 13 of the said mutation shows that the same transfer 
was made through letter No. GPC - Laws - HRP, mutation / 92 dated 10.08.92, presented by 
Malik Qamar Zaman Director.

A
\

hj

\

In the year 1997, vide mutatioji No. 3464 land bearing Khasra No. 12327. 
measuring 120 Kanals (Ghair Mumkan Factory) was partitioned, as a result 79K - IIM was. 
given to Friends Vegetables Ghee Limited Haripur, whereas 40K -9M remained in the name /

■1



«, «,„.„ („. .r ™-«»„“ri.:
gift from 

■ .. 3466 vide 
of Mst; Nusrat

Central Government . .
16 10 1997 vide mutation No. 3465 (copy of mutation a aci- , , , r\

.hicl, 2« - 2M l..d (Oh* Mh„h.h) W„ “j;;; ““ Ltohed H.,ip«,

Shaheen w/o Malik Abdul Qayum fiom tie name ° 19.03.2015 vide mutation No.

as a

/!
I

/

1
particular.

Zanuirrad Khan r/o village Pandak Tehsil
that someOn 96 06 2015 Mr. Ghalib Kiian s/o

submitted written application to the undersigned with the request
of Central Government (originally owned by his

that further

;
!r and District Haripur

—” *" ”thS"h7“ “.d » he eedided foe, .„es,»o„

^ quired under Land Acquisition Act
be returned to original

li grandfather and others) , , , .
eomplications could be averted. He further pleaded that

26.06.2015 the same day,

as re
has to

1
F F owners.

mutation till clarification and his comments
Sher Khan Tehsildar Haripur attested the following mutations on

for the month of June 2015 does not snow
- is annexed as annexure-1);

were

y specific revenue estate toan
though tour programme 
be toured for 26.06.2015(copy of tour programme is

Sale
Consideration.

Area
mutated.
5 Marlas.

To.From.No. of 
mutation.
TT336

Nature of 
mutation.

S.
Rs. 1500000/-No. Imran Ahmed s/o 

Mohammad Aslam
Mst:
Nusrat'
Shaheen
w/o
Malik
Abdul

Sale.1.

Qayum. Rs. 1500000/-5 Marlas.Mst: Mehvesh 
Tabassam w/o Imran
Ahmed.___________
Asim Mehmood s/o
Mohammad Aslam.___
Mst: Tahira Jabeen 
w/o Asim Mehmood. 
Haq Nawaz s/o Dilbar
Khan ______
Aqeel Ahmed s/o 
Abul Saeed.
Mst: Ghazala Shaheeiv 
w/o Hafeez ur
Rehman. _____
Amir Shahzad s/o
Kala Khan._________

” Qamar Shahzad s/o 
Mohammad Sadiq. 
"'Mst: Chand Bibi wd/o 
Mohammad Sadiq. _

-do-11337-do-2.

Rs. 1500000/-5 Marlas.-do-11338-do-
Rs. 1500000/-5 Marlas.-do-11339-do-4.
Rs. 1425000/-5 Marlas.-do-11348-do-5.
Rs. 1200000/-6 Marlas.-do-11349 •-do-6.
Rs. 2000000/-12 Marlas.-do-11350-do-7.

\
OglsdSa^ Rs. 2000000/-a -do-11364-do-8.

Rs. 2500000/-\ 10 Marlas.-do-11391-do- •9.
■^125000'0/:.,' 

___________A
03K-01M Rsl48750^0||

05 Marlas.-do-11392-do-10

Total:-
to Rs. 243852/- per nia|gof the mutated land comes 

nR nnnexure-J1 to JlO)-.
The average price rate
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To dig out the factual position in the light of revenue record, Qazi Atta ur 
Rehman, AAC (Revenue) Haripur was appointed as Inquiry Officer and directed to submit report 
by fixing responsibility on the revenue staff The Inquiry Officer submitted his report vide No. 
129 dated 03.07.2015 (copy annexed as annexure-K), which was sketchy, irrelevant and 
ambiguous. Enquiry file was again entrusted to him on 13.07.2015 after proper guidance by the 
undersigned and TORs, who vide No. 144 dated 03.08.2015 again submitted report without 
fixing any responsibility on any of the revenue officials or beneficiary Malik Abdul Qayum who 
does not prove to be the owner of Friends Vegetables Ghee Pvi Ltd; and entitled to transfer the 
(Ghair Mumkan) factory land to his wife Mst: Nusrat Shaheen as gift (copy of the report of AAC 
Revenue annexed as annexure-L). The AAC (Revenue) simply quoted the remarks of ADC 
Haripur recorded on the report of Patwari halqa, Field Kanungo Circle and Tehsildar concerned 
to be an approval for gift mutation (copy of the report of revenue staff containing the remarks of 
ADC Haripur dated 10.02.2015 is attached as annexure-M). The said report is very much clear 
and shows that no such approval was granted for attestation of mutation No. 11223 dated 
19.03.2015, whereby 45K - 03M land was mutated as gift in the name of Mst: Nusrat Shaheen 
w/o Malik Abdul Qayum from Friends Vegetable Ghee Pvt: Limited, Head office I-C street 31 
sector F-7/1 Islamabad in violation of revenue laws and instructions of Board of Revenue as 
transfer of land through gift can only be materialized in favour of legal heirs and in case of 
other than legal heirs government taxes are levied at the prescribed rate of 4% and value of the 
land is detennined in line with valuation table issued by District Collector with the approval of 
Board of Revenue. In the instant case the ownership column contains the name of Friends 
Vegetable Ghee Pvt: Limited the owner, whereas gift is given to Mst: Nusrat Shaheen w/o Malik 
Abdul Qayum. Subsequent mutations attested on 26.06.2015 would reveal the potential value of 
the concerned land being commercial used for factory / Ghee mills in the past, and now being 
allotted for housing schemes / residential plots. If value of 45K. ~ 03M is worked out on the 
basis of valuation table for the area, market value' of 45K - 03M comes to about 70.00 millions 
and official tax at the rate of 4% (2% stamp duty and 2% District Council fee), comes to Rs. 
2800000/-, whereas in the light of sale mutations in the table its average value comes to Rs. 
243852/- per maria, total value Rs. 220198356/- with official taxes Rs. 8807934/-on 45K - 03M 
land.

INFERENCE.

The revenue record shows that the said land was Ixisically acquired by the Central 
Government in 1957 for Post and Telegraph Department, which was further, transferred to Sarhad 
Development Authority (SDA). Afterwards the same land was mutated to the name of Friends 
Vegetable Ghee Pvt: Limited but no proper record or mode of transfer / transfer documents are 
available with the mutations. It is also not clear that how many people were associated with the 
said company,as shareholders. Malik Abdul Qayum who gifted the company land to his wife 
Mst: Nusrat Shaheen without proving his sole ownership over the company land is illegal and 
against revenue laws. According to the articles of association of Friends Vegetable Ghee Pvt: 
Limited, and vide article No. 85 (d), express powers of Board are required to be conferred upon 
any Director or Directors for selling, letting, exchanging or otherwise disposing of absolutely or 
conditionally all or any part of property, privileges and undertaking of company upon such 
terms and conditions and for such consideration as they may think fit '' even then in the instant 
gift mutation No. 11223 and the previous ones all such things are missing. The revenue staff 
have done their job in too much hurry for vested interest violating laid down procedure, favoured



Malik Abdul Qayum at the cost of government loss in shape of official taxes without consultin 
any legal expert or obtaining advice from Board of Revenue. The complainant Mr. Ghalib Kha: 
s/o Zummarad Khan has claimed that the land acquired by the Central Government from hi 
forefather for Post and Telegraph Department was to be returned to the legal heirs of hi 
grandfather late Khalil Khan as required under section 43 A of Land Acquisition Act, 1894 (cop; 
attached as annexure-N). The undue favour by the revenue staff to Malik Abdul Qayum prim; 
facie proves the illegality and irregularity whereby huge losses have been caused to the stat'
treasury.

RECOMMENDATION.

Keeping in view the fore going circumstances and complicated nature of the case
where record of SDA and Friends Vegetable Ghee Pvt: Limited besides revenue record i:
required to be minutely checked, it is recommended that Provincial Government may kindly b{ 
approached for constituting a high level fact-finding committee to probe the issue thoroughly ir 
the light of revenue record especially the gift mutations No. 3465, No. 3466 dated 16.10.199",
and mutation-No. 11223 dated 19.03.2015.

Furthermore the complainant Mr. Ghalib Khan s/o Zammurad Khan should resor
to civil court for relief, if any, under section 43A of Land Acquisition Act 1894. Qazi Atta u; 
Rehman AAC (Revenue) who was appointed as Inquiry Officer deliberately avoided digging 
the facts and ascertaining the losses accrued to govt: exchequer due to the illegal transfer of land 
He being revenue expert from lower tier to present incumbency was guided and TORs were 
framed to conclude the enquiry in the light thereof, but he could not do so showing undue favoui 
to revenue staff and beneficiary (copy of TORs attached as annexure-0). It is recommended thai 
he may be transferred from Haripur as he has been serving in the District for the last over 07 
years in the capacity of Tehsildar Ghazi, Tehsildar Haripur and as DDO (R&E) /AAC (Revenue^ 
Haripur. The revenue officials concerned will be proceeded against after the report of Inquir>

oil

Committee under the E&D Rules 201.1.

Submitted please.

1/ /
(Tasleem Kb^)

Deputy Commissioner
Haripur.

Copy forwarded to the:-

1. Senior Member, Board of Revenue, Kliyber Pakhtunkhwa, Peshawai-.
2. Chairman Sarhad Development Authority, Peshawar.
3. PSO to Chief Minister, Khyber Pakhtunkhwa.
4. PSO to Chief Secretary, Khyber Pakhtunkhwa^f^

i
§

Deputy Coimm^i 
Haripur.

is loner

i'll
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To:

The Hon'ble Chief Minister, 
Khyber Pakhtunkhwa.

Subject: Inquiry Against Illegal and Unlawful
Haripur Patwari Halaa PandAk District Hari

estation Of M

Dear Sir,

With due respect and profound regards, it is submitted that on 26.06.2015 I have 
lodged and application before the Deputy Commissioner, Haripur for postponement of Mutations 
pertaining to Khasra No. 1232 Revenue Estate Pandak (Yakta Ghee Mills). The Deputy Commissioner, ./ ^
Haripur^marked the said application was marked to Tehsildar, Haripur with the direction to avoid 'Jp) P P ' 
attestation of mutation for want further complications and also to submit comments. On the same 
day i.e. on 26.06.2015, the said application containing the remarks of Tehsildar and Girdawar Halqa 
■ -: received by the Patwari (Copy of the application is attached herewith for your kind perusalwas

iplease).

Sir, it is further submitted that date for attestation of mutations (Daura) of Revenue 
Estate Pandak was fixed as 29.06.2015 by the Tehsildar Haripur but Patwari Halqa changed the said 
date to 26.06.2015 and managed to attest 09 different mutations without taking into consideration 
the correct and legal orders of his superiors. By doing so, Tehsildar Haripur and Patwari Halqa Pandak 
not only have committed disobedience of the orders of the Deputy Commissioner and .further 
complicated the issues of land of above mentioned Khasra No. 1232 but also given the applicant huge 
financial loss. These acts of the Revenue Officers, therefore, warrant cancellation of the mutations 
tTem^^'^ Tehsildar Haripur on 26.06.2015 besides initiation of strict disciplinary proceedings against

In view of the above facts, it is requested that appropriate and strict action may 
kindly be ordered for which the applicant will be much grateful.

Thanks & regards.

Dated: 27.06.2015

Khan Ghalib S/0 Zamurrad Khan 
R/0 Village Pandak, District Haripur. 

Contact: 0995-614545,0300-9118584

mWBSR PAKHTUNKHWA

b .4
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11 ADDITIONAL ASSISTANT COMMISSIONER fREVENUEl HARIPURm
^4il-

Ref. No. 
nai-pri o ■fi i-

To,

The Deputy Commissioner 
Haripur

ei

UNLAWFULINQUIRY AGAINST ILLEGAL AND
ATTESTATION OF MUTATIONS
HARIPUR AND PATWARI HALOA PANDAK DISTRICT

Subject
BY TEHSILDAR:1

HARIPURf.

Memo:-

With reference to subject application dated 29.06.2015.

It .is intimated that the undersigned conducted the complete inquiry regarding 
subject application.

I summoned the Patwari Halqa Pandak and Tehsiidar Haripur and appiicant 
Ghalib Khan, their complete statement given by them separately which are 

. annexed herewith as Annexure "A to C".

Jl
1.I.

:
'iI 2.

i ‘

As per statement of Patwari at the time of attestation of Mutation mentioned in 
his report were attested on 26.06.2015. There was no application received from 
the appiicant at the time of attestation of concerned mutation on 26.06.2015. 
Moreover, there is no restriction/status quo from any Court of law for not 
attesting the mutation in Khasra No. 1232 of Patwar Pandak.

3.

I
That statement of applicant has also taken in which he has not submitted any 
document about the owner or co-owner in Khasra No. 1232. He has aiso not 
produced any document about any civil suit pending in any court of law about 
same Khasra No. i.e. 1232.

That statement of Tehsiidar Haripur has also taken which is annexed as 
Annexure "C" as per his statement, the monthly visit was fixed for 26.06.2015 

the request of effected people of locality, because the statement of seller 
has already taken on 28.04.2015. He further stated that there was no 
application for restriction of attestation of said mutation was 
forwarded/received before attestation of mutation.

It is added for your kind information that the .applicant Is no owner 
sharer in the said Khasra No. 1232 as per revenue records. If the applicant has 
any records of ownership etc, he can appeal before Collector for cancellation of 
said mutation or suit before revenue court or civil court as he wish.

In the light of above the applicant's application having no value in the eye of 
law, so that all document alongwith inquiry report are retuned herewith for 
voun further necessary action please. ' r^flf

I 4.
j'

j
H

5.I
I on

W:
Vi
ii

1 or Go-6.I
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7.

*
ij

Vi1:

isioner (Revenue)Additional Assistant Com
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jnnmONAl fl«;STSTANT COMMISSIONER (REVENUE) HARIPUB

n/^ Ref. No. 
Dated_ 3'8 - / .\

v\ • f?fk
To,

The Deputy Commissioner 
Haripur if11INQUIRY AGAINST ILLEGAL AND UNLAWFUL ATTESTATION Op.

TFHSILDAR HARIPUR AND PATWARI HALQASubject
MUTATIONS BY
PANDAK DISTRICT HARIPUR

W:

mpi
ii

Memo:-
With reference to subject application dated 29.06.2015, this office letter No 129 dated 
30.07.2015 and oral order by Deputy Commissioner Haripur for conducting detail subject

inquiry.
intimated that the undersigned deputed to conduct the complete inquiry with detail 

all point of subject application.

In the light of subject inquiry summoned the Patwari Halqa pandak, the Tehsiidar 
Haripur, 'the applicant Ghalib Khan and Mr. Malik Abdul
statements given by them separately which is annexed herewith as Annexure A to

@11. It is
on

IS
2.

C".

i.e. 1232.
That statement of Tehsiidar Haripur has also taken which is annexed as Annexure "C" as 
per his statement, the monthly visit was fixed for 26.06.2015 on the request of effected 
people of locality, because the statement of seller has already taken on 28.04.M15. H 
further stated that there was no application for restriction of attestation of said mutation 

forwarded/rocoived before attestation of mutation.

3. i
any

I

4.
2

If Iwas
SIstatement about Revenue Records from 1957 to 1981-82 were taken frorn Patwari 

from General Mahafaz Khan Revenue Haripur). The details as4. The
Halqa Pandak (as well as 
per revenue record are as under:-

Central Government acquired the disputed property in question through 
Mutation No. 1061 in Khasra Nos. 1186/2, 1185/2, 1189/2, 1187/1, 1188, 
1190/2, 1191/2, 1192/2, 1193, 1194, 1195, 1209/1, 1196 1197 1198 1200, 
1207/1 1199 1201/1, 1202/21 total measuring 120 Kanals from Khalil Khan s/o 
Mudad Khan etc through Misal/file No.3 regard "■ The said Mutation
is Annexure "D".

The(i)

) consolidation the whole above 
Khasra number i.e. 1232 measuring

In the year 1981-82 through ( 
mentioned Khasra were converted \r^o oj)e 
120 Kanals which is uncultivated Factory.

(ii)

) factory wereIn the year 1991 on 17.10.1991, the said Ghair Mumkan (
auctioned by Central Government through Privatize Commission in open auction 
by Ministry of Finance Islamabad an amount of Rs. 42.3 millions in lieu of 
property measuring from Khasra No, 1232 total measuring
120 kanals to one Malik Naseer & Associate Bank Road Rawalpindi. All above 
documents and process are annexed as Annexure

(iii)

T'

wrsttg'eaapaw



, ^ \
I

After this Malik Naseer & Associate transferred their all shares to Malik Abdul 
Qayyum who was the Chief Executive of said Company. Details are annexed as
Annexure

(iv)

In year 1997, the partition proceedings was completed between Central 
Government and Friends Vegetable Ghee Mills of disputed Khasra No. 1232 
measuring 120 Kanals, in which through partition Mutation No. 3464 datedc 
16.10.1997 the property Khasra 1232/1 total measuring 120 Kanals is further 
devided into Khasra No. 1232/1 measuring 79K - IIM attested in the name of 
Friend Vegetable Ghee and 1232/2 measuring 40‘'-09'^ attested in favour of 
Central Government.

(Vi)

In the year 1997, the owner Friend Vegetable Ghee Malik Abdul Qayyum 
transferred to his share to the extent of 39K-17M in the name of his wife Mst. 
Nusrat Shaheen through Mutation No, 3465, 3466 both attested on dated 
16.10.1997 in the kind of Gift Mutation/Deed. The details of mutations are 
annexed as Annexure

(Vi)

(vii) That applicant had not participated in auction procedure and also not objected in 
transaction through Gift in the year 1997.

However as per statements of Patwari Halqa, the applicant filed Civil Suit in Civil Court 
Haripur.

It is added that through mutation No. 11223 dated 19.03.2015 the property measuring 
45K - 03M was transferred from Khasra No.1728/1232,1748/1729/ 1232, 1731/1232 by 
Friend Vegetable Ghee by Malik Abdul Qayyum through Gift Mutation in the name of his 
wife Mst. Nusrat Shaheen after approval of Deputy Commissioner Haripur through 
approval order dated 10.02.2015. Copy of said approval order is annexed as 
Annexure -

6.

I

i

After ownership through Gift Mutation, Mst. Nusrat Shaheen further transfer the said 
property vide mutation Nos. 11337, 11339, 11338, 11348, 11349, 11350, 11364, 11391 
& 11392 measuring 5 marlas upto 10 marlas etc to different owners for residential 
purposes. Copies of mutations are already attached as Annexure "I".

7.

As per oral statement of Malik Abdul Qayyum, the said factory was demolished / 
destroyed in the earthquake 2005. At present there are no commercial plots or area is 
available in said disputed Khasra No. 1232. However the residential buildings are 
available in the said area before attestation of above mutations.

8.
i.j

It is added for your kind information that the applicant is no owner or co-sharer in the 
said Khasra No. 1232 as per revenue records. If the applicant has any records of 
ownership etc, he can appeal before Collector for cancellation of said mutation or suit 
before civil court as he wish.

9.

In the light of above the applicant's application having no value in the eye of law, so that all 
document alongwith inquiry report are retuned herewith for your further necessary action 
please. f]

Additional Assistant issioner (Revenue)

£
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and do all such instruments

of the Company.

-.r.

or dealtarlicle.s and goods manufatlured(f) To sell and dispose off all 
in by the Company.

discharge all
(g) T„ .ngnge. fi« «"<• P«y

with the Company’s busmes.s.

(h) To oppoiot any
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Company's "osm^s «r affo s property
:;;fc::;"a;rr m^sesenong o, re.a,ing »

leases and other dischareges for mon^ 
claims and demands of tliC Co m(i) To make and give receipts^ re

payable to the Company and for the is
pany.
To compoond and allow time tor the
debts due to or by the C";nPa"y a"d ^ p

r
(1) To draw. -“P-''"‘‘‘>;%“;‘':fT«rp™misso.^

S"mSmh:r1e“H.iefas^al, he necessary to 

currying «n the affairs of the Company^

(h)
t
I

) behalf of the. Corn- ^
n notes, hundies,. ft, 

or for •'.w..
onI

5 •(

!■••

;ht'

;>:•
r

I ' I.

M' '

B



f'

'f

f

^>s.

D.aHaripur.

XL-

covered aiu°pms''reruired from thJofficial , nor

file may bg remanded back to Inauirv Offl'" the enquiry
following TORs;- ^ ^ ^°'^duct enquiry with the

i)

Rs. 7955000/- as mentioned in mi amount of
wtom Ih. I„a „ ro;S,",°u““ ‘'""™ " “

;u:rsarr.r,:^tr" “r:»nr’ ”“»was legal in the light of mwo ^getables Ghee Pvt; Limited
Vegetables Ghee Pvt: Ltd: or otte^re'?
In case of illegal transfer as gift,
in the terms of taxes as 4%

ii)

iii)
what losses have been caused to govt;

tax?

DC H

I,
■!

IJ



Case Judgement http://www.plsbeta.com/LawOnline/law/content21.asp7Casedes...

I 2017PLC(C.S.)214

[Punjab Service Tribunal]

1Before Khalid Mahmood Ramay, Member-II

NAVEED SHAH

Versus

CITY POLICE OFFICER, FAISALABAD and 2 others

Appeal No.746 of 2016, decided on 20th October, 2016.

(a) Punjab Employees Efficiency, Discipline and Accountability Act (XII of 2006)—

—-Ss. 4(l)(b)(vi) & 19—Dismissal from service—Punishment, reduction in—Employee was 
police/constable, who was posted as Muharrar, was dismissed from service despite that Enquiry 
Officers had recommended minor penalty—One drug paddler was arrested red-handed, but was 
released without any legal action against him on direction of Police Inspector—Allegations against 
employee was that he being a Muharrar, did not inform the Incharge about release of accused from 

/) the lock-up—Competot authority though had the power to differ with the recommendation of 
Enquiry Officer, biiTsSd p^ers were not discretion^, rather subject to assigning valid reasons— 
No reason was assigned by the punishing authority to disagree with recommendation of the Enquiry 
Officer—Punishing uulfrorilS^was Tegatly'bound to formulate his opinion on the basis of solid 
evidence available on recorded dw reasoj^oFdiffermg~Wrththe-reenrmneTTdRtinns made in the 
enquiry report—No such requirements wSTTulfilfecfr^f-the punishing authority was not in 
agreement with the recommendation of Enquiry Officer, a de novo enquiry should have been 
ordered; pointing out the differences and lacunae in the previous enquiry; but that was not done, 
which resulted into serious miscarriage of justice—Prima facie, the matter of arrest and release of 
accused was between the A.S.I. and Inspector—Charge against the employee being contributory in 
nature, was not sustainable—Service tribunal accepting the appeal of the employee modified the 
punishment in the manner that penalty of dismissal from service, was converted into forfeiture of 
approved service for one year—Employee was reinstated into service—Intervening period during 
which employee remained out of job was treated as leave of the kind due.

•J

2006 SCMR 60 rel.

(b) Punjab Employees Efficiency, Discipline and Accountability Act (XII of 2006)—

—S. 4—Penalty/punishment—Philosophy—Philosophy of punishment was based on the concept of 
retribution, which could be either through the method of deterrence or reformative—Extreme 
penalty, in service matter, for a minor act depriving a person from right of earning would defeat the 
reformatory concept of punishment—Punishing a subordinate in a harsh manner, always would 
create lack of interest, which could discourage him to prove himself an efficient and hard working 
officer/official—Service Tribunal reduced the quantum of penalty so that nature of punishment could 
be transformed reformatory to some extent and efforts of the employee could be appreciated and 
dispensation of justice was ensured—Employee was guilty of not informing the seniors and for that 
act penalty awarded to the employee was unjustified and did not commensurate with the nature of 
charges allegedly attributed against the employee particularly when three Enquiry Officers 
recommended minor penalty for the employee.

Malik Muhammad Akhtar Awan for Appellant.

1 of4 06-JuI-19, 12:00 PM
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Case Judgement http://www.plsbeta.com/LawOnline/law/content21.asp7Casedes...

Sardar Muhammad Ahmad, District Attorney and Atta Mahmood, ASI for Respondents. 

Date of hearing: 20th October, 2016.

JUDGMENT

KHALID MAHMOOD RAMAY.— Briefly stated the facts of the case are that the appellant 
Naveed Shah, Constable No.2601/6375 of District Police Faisalabad while posted as Moharrar at 
CIA Staff Tariqabad was proceeded against departmentally under PEEDA Act, 2006 by way of show 
cause notice dated 03.08.2012, carrying following allegations against him:--

"DSP Organized Crime Faisalabad made a special report that on 07.05.2012, T/ASI 
Muhammad Shahid arrested drug peddler namely Sohail Ahmad s/o Ghulam Muhammad r/o 
Chak N0.I88-RB (Lakar Wala) PS Chak Jhumra red handed and recovered heroin 375 grams 
from his possession. T/ASI brought the accused at CIA Staff Tariqabad and released him 
without any legal action. He has been found guilty to the extent that T/ ASI conducted a raid 
without bringing the same into the notice of his Incharge Inspector Muhammad Asif 
No.F/423 and used private vehicle.

In order to meet the ends of justice, RPO Faisalabad appointed DPO Chiniot as enquiry 
officer to conduct a discreet regular enquiry and submit report based on facts. The enquiry 
officer conducted a thorough enquiry by associating the real facts. The Enquiry Officer held 
him guilty that he neither informed the incharge CIA Staff Tariqabad for detention of accused 
Sohail nor about the release of Sohail from the lockup of CIA Staff Tariqabad.

During inquiry, it come to light that no one can be confined or released from lockup without 
approval/ permission in this regard. Inspector Muhammad Asif rather released the accused on 
the request of T/ASI Muhammad Shahid."

On the basis of a fact finding inquiry conducted by DPO Chiniot, the CPO Faisalabad, vide order 
dated 05.10.2012, awarded the appellant major penalty of dismissal from service, against which his 
departmental appeal was rejected by RPO Faisalabad on 22.03.2013. Thereafter, the appellant 
preferred revision petition to IGP Punjab, Lahore who, vide order dated 12.07.2013, reinstated the 
appellant into service provisionally and ordered de novo inquiry. Consequently, the competent 
authority/respondent No.l initiated de novo proceedings against the appellant vide charge sheet 
dated 16.08.2013 containing the above said allegations against him and appointed SP Admin, and 
Security, Faisalabad as inquiry officer who submitted inquiry report recommending minor penalty 
against the appellant. However, the respondent No.l, vide impugned order dated 20.05.2014, 
awarded the appellant major penalty of dismissal from service. Feeling aggrieved by order dated 
20.05.2014, the appellant preferred departmental appeal before RPO Faisalabad, which was rejected 
vide impugned order dated 31.10.2014. Thereafter, the appellant filed revision petition before IGP 
Punjab, Lahore, but the same was also rejected vide impugned order dated 11.01.2016. Hence, this 
appeal.

2. Record as produced by the department, memorandum of appeal along with its annexures and 
comments of the respondents were perused. Arguments heard from both sides.

Learned counsel for the appellant argued that in the first round of litigation the appellant 
dismissed from service on the basis of an inquiry conducted by DPO Chiniot, which was a fact 
finding inquiry as is evident from para No.2 of show cause notice dated 03.08.2012, whereby regular 
inquiry was specifically dispensed with. He added that before deciding departmental appeal and 
revision petition two inquiries were got conducted; one was conducted by DSP/SDPO Sadar Circle, 
Faisalabad and the other was conducted by SSP RIB Faisalabad. Both the inquiry officers found the 
penalty of dismissal from service too harsh and recommended for minor penalty. Learned counsel

3. was

2 of 4 06-Jul-19, 12:00 PM

http://www.plsbeta.com/LawOnline/law/content21.asp7Casedes


Case Judgement http://www.plsbeta.coni/LawOnline/law/content21.asp7Casedes...

further argued that on the direction of IGP Punjab, the competent authority conducted de 
proceedings by appointing SP Admin and Security, Faisalabad as inquiry officer who also 
recommended minor penalty against the appellant. Learned counsel submitted that the respondent 
No.l without pointing out any deficiency in the de novo inquiry proceedings and without expressing 
any cogent reason to disagree with the recommendations of inquiry officer, awarded the appellant 
again extreme penalty of dismissal from service in an arbitrary manner in sheer violation of principle 
of natural justice, which is liable to be set aside by this Tribunal.

It was further argued that even otherwise the charges are factually incorrect. He explained 
that during his posting as Moharrir at CIA Staff, Tariqabad, Faisalabad, Muhammad Shahid, T/ASI 
arrested one drug peddler namely Sohail Ahmad s/o Ghulam Muhammad but subsequently he 
released the said accused from police lock up on the direction of Inspector Muhammad Asif. The 
DSP Organized Crime, Faisalabad reported the incident to CPO Faisalabad who appointed DPO 
Chiniot to hold an inquiry. During inquiry ASI Muhammad Shahid categorically made his statement 
that after arrest of above said accused he telephonically informed Inspector Muhammad Asif who 
directed him to release the accused, which was accordingly done. Learned counsel contended that in 
the whole picture the appellant did not play any role. But he was punished on the charge of not 
informing the seniors about the release of accused Sohail Ahmad by ASI Muhammad Shahid 
keeping aside the fact that said ASI released the accused on the direction of Inspector Muhammad 
Asif. Learned counsel continued that even if it is conceded that appellant was guilty of not informing 
the seniors about the arrest and release of the accused Sohail AJimad, even ftien the penalty is too 
harsh and do no commensurate with the alleged guilt.

In addition to above, learned counsel for the appellant argued that the revisional 
authority/respondent No.3 rejected the revision petition of the appellant on merits as well as on the 
point of limitation without discussing as to how the revision petition was time barred, and without 
mentioning the date of its institution. Learned counsel explained that departmental appeal of the 
appellant was rejected by RPO Faisalabad on 31.10.2014 and after receipt of copy of the said order, 
the appellant filed revision petition before IGP Punjab, Lahore/respondent No.3 on 24.11.2014 
through Pakistan Post Service vide its receipt No.UMS38966281 dated 24.11.2014, but the 
respondent No.l wrongly rejected the same without bringing on record date of its institution.

On the other hand the learned District Attorney negated the contentions raised by the 
appellant and maintained that both the impugned orders are just and liable to be upheld because the 
competent authority is empowered by law to award any penalty contrary to the recommendations of 
the inquiry officer and there is no lacuna in the orders impugned before this Tribunal. He 
emphatically relied upon the comments of the respondents and maintained that the impugned orders 
have been passed lawfully and merit to be upheld.

Patient hearing was given to both the parties and record was perused minutely. It is well 
settled law that it is obligatory for prosecution to prove its case against the accused persons beyond 
any shadow of doubt and on the basis of independent and discrete evidence. But in the present 
the department failed to prove its case adequately. The charges leveled against the appellant are with 
regard to inefficiency arising out of confinement and release of an accused without bringing this fact 
into notice of seniors while posted as Moharrar at CIA Staff Tariqabad and to substantiate the 
allegations multiple inquiries were conducted. In the 1st inquiry, though it was a fact finding inquiry, 
conducted by DPO Chiniot the appellant was held guilty and was awarded major penalty of dismissal 
fi-om service, whereas the penalty recommended was a minor one. Thereafter at the level of appellate 
authority and revisional authority two inquiries were conducted; one was conducted by DSP/SPO 
Sadar Circle, Faisalabad and the other was conducted by SSP RIB Faisalabad. Both the inquiry 
officers found the penalty of dismissal from service too harsh and recommended for minor penalty. 
Yet another inquiry was conducted by SP Admin and Security, Faisalabad, who discussing the matter 
in detail recommended minor penalty against the appellant. Though the competent authority has the

novo

4.

5.

6.

7.

case.
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powers to differ with the recommendations of the inquiry officer but said powers are not 
discretionary rather subject to assigning valid reasons. Whereas no reason was assigned by the 
punishing authority to disagree with the findings and recommendations of the inquiry officer. The 
pimishing authority was legally bound to formulate his opinion on the basis of solid evidence 
available on record and give reasons for differing with the recommendations made in the inquiry 
report but the same fact is non-existent in the instant case. Further if the punishing authority was not 
in agreement with the recommendations of inquiry officer, again a de novo inquiry should have been 
ordered pointing out the deficiencies and lacunas in the previous inquiry. But this was not done, 
which resulted into serious miscarriage of justice.

Coming to the merits of the case it is surfaced from record that while the appellant was 
posted as Moharrir CIA Staff Tariqabad, District Faisalabad one ASI Muhammad Shahid arrested a 
drug peddler namely Sohail Ahmad and brought him to police station and thereafter released him. As 
per statement got recorded by T/ASI Muhammad Shahid before the inquiry officer, he categorically 
stated that he informed the Incharge CIA Staff Tariqabad/Inspector Muhammad Asif and on his 
direction he released the accused Sohail Ahmad. Thus, it is prima-facie proved that the matter of 
arrest and release was between the ASI Muhammad Shahid and Incharge CIA Staff 
Tariqabad/Inspector Muhammad Asif. Hence, the charge being contradictory in nature was not 
sustainable.

8.

So far as the question of limitation in filing the revision petition is concerned it is established 
from record that appellant in para 5 of the instant appeal specifically asserted that he filed the 
revision petition within prescribed period of limitation, i.e. on 24.11.2014, however, respondent 
No.3, in reply to said para, did not rebut the version of the appellant and submitted an evasive reply 
that "matter of record". Perusal of order dated 11.01.2016 passed by IGP Punjab, Lahore/respondent 
No.3 shows that while rejecting the revision petition on the point of limitation, no record with regard 
to its institution has been discussed or relied upon. Therefore, the version of the learned counsel for 
the appellant with regard to filing of revision petition on 24.11.2014 through Pakistan Registered 
Post vide its receipt No.UMS38966281 dated 24.11.2014 carries weight.

It is also worth consideration that the philosophy of punishment is based on the concept of 
retribution, which may be either through the method of deterrence or reformation. The Hon’ble 
Supreme Court of Pakistan has observed in its various judgments that "in service matters, extreme 
penalty for minor acts depriving a person from right of earning would defeat the reformatory concept 
of punishment. Reliance is placed on 2006 SCMR 60. To punish a subordinate in a harsh manner 
always creates lack of interest which may discourage him to prove himself an efficient and 
hardworking officer/official". Keeping in view this principle I intend to reduce the quantum of 
penalty so that nature of punishment could be transformed reformatory to some extent and efforts of 
the appellant could be appreciated simultaneously as well as dispensation of justice could be ensured. 
At the most the appellant is guilty, so as to say, of not informing the seniors and for that act penalty 
awarded to the appellant is unjustified and not commensurating with the nature of charges allegedly 
attributed against the appellant, particularly when three inquiry officers recommended minor penalty 
to be imposed upon the appellant.

In view of what has been discussed above, this appeal is accepted and the impugned orders 
are modified in the manner that the penalty of dismissal from service is converted into forfeiture of 
approved service for one year. Resultantly, the appellant is reinstated into service. The intervening 
period during which the appellant remained out of service is treated as leave of the kind due.

9.

10.

11.

HBT/16/PST Appeal accepted.
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2016 P L C (C.S.) 454

[Federal Service Tribunal]

Before Sheikh Ahmad Farooq, Chairman and Syed Nasir Ali Shah, Member

MUHAMMAD SOHAIL BUTT

Versus

CHIEF (MGT CUSTOMS) REVENUE DIVISION FEDERAL BOARD OF REVENUE, 
ISLAMABAD and another

Appeal No.213(L)CS of 2015, decided on 6th October, 2015.

(a) Civil Servants (Appeal) Rules, 1977—

—-R. 3™Govemment Servants (Efficiency and Discipline) Rules, 1973, R.6-A—Service Tribunals 
Act (LXX of 1973), S.4—Removal from service—Allegations of inefficiency, misconduct and 
corruption—Minor penalty, enhancement of—Withdrawal of representation—Effect—Minor penalty 
of "withholding of four increments" (without cumulative effect) was imposed upon the appellant by 
the Authorized Officer but "Authority"/"Appellate Authority" modified the said minor penalty to 
major penalty of "removal form service"—Validity—Departmental appeal filed by the appellant was 
to be heard and decided by the "Appellate Authority" and not by the "Authority"—Respondent 
(official) was not sure whether he was acting as "Authority" or "Appellate Authority"—Respondent 
(official) had arrogated to himself both positions as "Authority" and "Appellate Authority"—Power 
of revision was available to the "Authority" and not to the "Appellate Authority"-^-Power conferred 
under S.6-A of Government Servants (Efficiency and Discipline) Rules, 1973 was revisional and not 
appellate and same had to be exercised suo motu—Respondent (official) had acted as "Appellate 
Authority" and not as "Authority"—Revisional power was not available to the respondents (official), 
he had exercised revisional power in his appellate jurisdiction and not suo motu—Section 6-A of 
Civil Servants (Appeal) Rules, 1977 empowered the Appellate Authority to confirm, set aside or 
modify the previous order—Authority was required to specify the reasons while enhancing the 
penalty—Authority merely mentioned in the show cause notice that the penalty imposed by the 
Authorized Officer was inadequate and did not commensurate with the gravity of the charges 
established against the appellant—Such was a vague and skimpy statement—No reasons for 
enhancement of penalty had been given—Authority was not justified in imposing impugned major 
penalty upon the appellant—Allegation of posting financial loss to the government exchequer could 
not be foisted upon the appellant—Withdrawal of departmental representation would not have the 
effect of forfeiting vested right of appellant to assail the imposition of penalty before the Service 
Tribunal—Inquiry report on the basis of which minor penalty was imposed on the appellant was 
found to be imfounded and misconceived—No justification existed for imposition of minor penalty 
upon the appellant—Impugned orders were set aside and appellant was directed to be reinstated into 
service with all the consequential back benefits—Appeal was accepted in circumstances.

G.M. Pakistan Railways and others v. Muhammad Rafique 2013 SCMR 372 and Secretary, 
Government of the Punjab (C&W) and others v. Ikramullah and 5 others 2013 SCMR 572 rel.

(b) Estoppel—

—No estoppel could operate against law.
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Appellant in person along with Asif Nazir Awan for Appellant.

Muhammad Nawaz Waseer for Respondents.

Date of hearing: 1st October, 2015.

JUDGMENT

SYED NASIR ALI SHAH, MEMBER.— This appeal is directed against the order dated 
31.10.2014 whereby minor penalty of "withholding of four annual increments" (without cumulative 
effect)" was imposed upon the appellant by the Authorized Ofificer/respondent No.l and the 
subsequent order dated 6.5.2015 whereby respondent No.2 in his position as "Authority"/"Appellate. 
Authority" modified the aforesaid minor penalty to major penalty of "removal from service".

Facts leading to the filing of this appeal may be summarised. While posted as Deputy 
Superintendent (BS-16) Model Customs Collectorate (Preventive), Lahore the appellant was served 
with a charge sheet by respondent No.l in his position as "Authorized Officer" on the allegations of 
inefficiency, misconduct and corruption. It was inter alia alleged that the appellant being hand in 
glove with the importers of betel leaves facilitated them to evade Government taxes and duties and 
thereby posted financial loss to the Government exchequer. The appellant in his reply to the charge 
sheet controverted the allegations levelled against him. Muhammad Irfan Waheed, Additional 
Collector was appointed as Inquiry Officer to probe into the allegations levelled against the 
appellant. Vide Inquiry Report dated 21.4.2014 the aforesaid allegations against the appellant stood 
proved. Thus respondent No. 1/Authorised Officer served a Show-Cause Notice dated 28.4.2015 
upon the appellant. The appellant in his reply to the Show Cause Notice again refuted the allegations. 
Subsequently, vide order dated 31.10.2014 the Authorised Officer/respondent No. 1 imposed minor 
penalty of "withholding of four annual increments" (without cumulative effect) upon the appellant. 
On 17.11.2014 the appellant filed a departmental representation against the aforesaid order dated 
31.10.2014. However, the aforesaid departmental representation was withdrawn by the appellant on 
27/28.3.2015. But vide letter dated 26.3.2015 which was received by the appellant on 30.3.2015 a 
Show-Cause Notice was served upon the appellant to explain as to why major penalty of dismissal 
from service be not imposed upon him. The appellant in reply to the Show-Cause Notice again 
controverted the allegations. He also maintained that he had already withdrawn the departmental 
representation. However, vide impugned order dated 6.5.2015 major penalty of removal from service 
was imposed upon the appellant.

Against such a ticklish backdrop the appellant brought this appeal by inter alia maintaining 
that the impugned order is defective in that respondent No.2 acted as "Authority" instead "Appellate 
Authority" and as such lacked competence to impose the impugned penalty upon him. He also 
maintained that respondent No.2 had not assigned any reason while enhancing minor penalty into 
major penalty.The appellant thus prayed for setting aside of the impugned orders dated 31.10.2014 
and 6.5.2015 with consequential relief of reinstatement into service with back benefits.

The appeal was resisted by the respondents. It was inter alia maintained that keeping in view 
the gravity of the allegations levelled and proved against the appellant during the inquiry respondent 
No.2 after fulfilling codal formalities had justifiably imposed the major penalty upon the appellant. It 
was pointed out that the appellant had filed departmental appeal before the Chairman, FBR, 
Islamabad, which has not yet been decided and as such the instant appeal is incompetent.

We have heard the learned counsel for the parties and gone through the available record with 
their able assistance.

2.

3.

4.

5.
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6. As noted supra, the impugned penalty of removal from service was imposed by respondent 
No.2 upon the appellant. First of all it has to be seen and determined as to in what capacity 
respondent No.2 had imposed the aforesaid penalty upon the appellant. Section 3 of the Civil 
Servants (Appeal) Rules, 1977 reads as under:-

"3. Every civil servant shall be entitled to appeal, to the appellate authority from an order 
passed by an authority or an authorized officer imposing upon him any penalty."

In the case in hand, as noted above, the minor penalty of "withholding of four annual increments" 
(without cumulative effect) was imposed upon ^e appellant by the Authorized Officer. As such the 
departmental appeal which was filed by the appellant against the aforesaid order was to be heard and 
decided by respondent No.2 in his position as "Appellate Authority" and not as an "Authority". But a 
perusal of the impugned order dated 6.5.2015 reveals that respondent No.2 was himself not sure 
whether he was acting as "Authority" or "Appellate Authority". In the impugned order respondent 
No.2 arrogated to himself both positions as "Authority" and "Appellate Authority". Not only this the 
Show-Cause Notice which was issued by respondent No.2 to the appellant for imposition of major 
penalty provision of Rule 6-A of The Government Servants (Efficiency and Discipline) Rules, 1973 
was invoked which reads as under:-

”6-A (Revision).— The authority may call for the record of any case pending before or 
disposed of by the authorized officer and pass such order in relation thereto as it may deem 
fit."

A bare reading of the aforesaid provision of law makes it abundantly clear that this power is 
available to "Authority" and not the "Appellate Authority". Additionally, the power conferred under 
the aforesaid provision of law is revisional and not appellate and has to be exercised suo motu. But 
the respondent No.2 was acting as "Appellate Authority" and not as "Authority". As such the 
aforesaid revisional power was not available to him. Besides, the respondent No.2 exercised this 
power in his appellate jurisdiction and not suo motu. As such reliance on the aforesaid provision of 
law was misconceived and untenable.

7. Notwithstanding the above we have to see whether respondent No.2 was justified in 
enhancing the minor penalty already imposed upon the appellant by the Authorised Officer to the 
major penalty. Section 6(a) of the Civil Servants (Appeal) Rules, 1977 does empower the Appellate 
Authority to confirm, set aside or modify the previous order. But in G.M. Pakistan Railways and 
others v. Muhammad Rafique (2013 SCMR 372) it was held that while enhancing the penalty the 
Authority is required to specify the reasons for the proposed enhancement. Similar view was adopted 
in Secretary, Government of the Punjab (C&W) and others v. Ikramullah and 5 others (2013 SCMR 
572).

8. Now we have to see whether respondent No.2 while issuing Show-Cause Notice to the 
appellant for the enhancement of penalty had specified the reasons. In the Show-Cause Notice dated 
25.3.2015 issued to the appellant by respondent No.2, it was merely mentioned that the penalty 
imposed by the Authorised Officer "is inadequate and does not commensurate with the gravity of the 
charges established against you". Similarly while imposing enhanced major penalty of removal from 
service vide impugned notification dated 6.5.2010 the aforesaid assertion made in the Show-Cause 
Notice was reiterated. This was a vague and skimpy statement and as such it is difficult to hold that 
respondent No.2 had specified reasons for the enhancement of the penalty within the contemplation 
of the aforesaid pronouncements of the Hon'ble Supreme Court of Pakistan. Viewed in such a 
perspective respondent No.2 was not justified in imposing impugned major penalty upon the 
appellant.

9. Not only this it has to be seen whether charges were proved against the appellant during the
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departmental inquiry. It is pertinent to mention that in the concluding paragraph of the Inquiry 
Report the Inquiry Officer had felt not inhibition in concluding that "the Department could not place 
on record direct or corroborated evidence pertaining to Corruption of the accused official in this 
case. The charge of corruption thus remains unsustainable at this stage." Besides, gravamen of the 
respondents against the appellant is that he failed to check weight of betel leaves and did not point 
out its inordinate tare weight. It is pertinent to mention that weighment of betel leaves was the 
responsibility of the examining officer and not of the appellant. As such the appellant could not be 
held responsible for this lapse. Besides, it was not the duty of the appellant to assess duty and taxes 
leviable on the import of betel leaves in question. As such the allegation of posting financial loss to 
the Government exchequer cannot be foisted upon the appellant. Not only this, the findings of the 
Inquiry Officer are based on hypothesis and conjectures.

10. As noted supra, initially the minor penalty of "withholding of four annual increments 
(without cumulative effect)" was imposed upon the appellant. The appellant did file departmental 
representation against the aforesaid minor penalty but subsequently withdrew the same. But it needs 
to be kept in mind that there is no estoppel in law. As such withdrawal of the departmental 
representation by the appellant will not have the effect forfeiting his vested right to assail the 
imposition of the aforesaid minor penalty of withholding of four annual increments (without 
cumulative effect)" before this Tribunal. As noted above findings of the Inquiry Report on the basis 
of which the impugned minor penalty was imposed upon the appellant have been found to be 
unfounded and misconceived. As such there was no justification of imposition of the aforesaid minor 
penalty upon the appellant.

Lastly a few words may be said about the objection of the respondenta that the instant appeal 
is incompetent as the departmental appeal filed by the appellant before the Chairman, FBR is still 
pending. In the preceding paragraph we have already held that respondent No.2 was acting as 
"Appellate Authority" and not "Authority". This being so after the decision of the Appellate 
Authority dated 6.5.2015 there was hardly any necessity to file the departmental representation 
against the same. As such the aforesaid departmental representation, if filed by the appellant, in 
inconsequential and of no legal effect.

11.

For the foregoing reasons, while accepting the instant appeal, the impugned orders dated 
31.10.2014 and 6.5.2015 are accordingly set aside. Consequently, the appellant is ordered to be 
reinstated into service with effect from 6.5.2015 with all consequential back benefits.

12.

13. No order as to costs.

Parties be informed accordingly.14.

ZC/4/FST Appeal allowed.
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