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Muhammad Arshad Advocate may be'eﬁ:t:ere'd in the Institution
e

Registe; and put up to the Worthy Chéirman_ for proper order

' please.
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This case is entrusted to Touring 'S‘f.Bench at A.Abad for

preliminary hearing to be put up there 6_ri 2012019

(/

;. CHAIRMAN

. “l :

Appellant Dil Nawaz in pers";()h"along\vith his couny

r. Muhammad Ibrahim, Advocate ‘present and made

Juest for adjournment as his senior counsel is busy befo

> Hon'ble High Cour;. Granted. To.¢ome up for prelimina

aring on  19.09.2018 before S.B at camp court, Abhotraby

- Q
. Chairman
:‘Camp Court, A/Abad

B

sel
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19.09.2018

17.12 2018
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Appsiiant Upnosited
.4/; )

1
2,

'.hmim*' to counsel for the appellant present and seeks
adjourament as - senior vounsel s, not in attendance.
Adjourned. To come up !'m--;)rciimirmr}‘ hearing on 17.12.2018
before S.B at Camp Court AJAbad |

\

&

Member
Camp Court A/Abad

;.. Counsel for the ap,pgllén_t i).re_ls'elﬁlt.‘

" Learned coursel for the appellant contends, inter-alia, that
shpvf cause notice issued to the appellant Was not by the competent
‘aﬁh(’i)rity, besides, the departmental appeal against the punishment
was heard by the same officer who had primarily .péssed the order
against the appellant. Referring to- the application by one Ghalib
Khan submitted on 26.06.2015, it was contended that the same. was
ot a cofnplaint against the appellant and it was clearly noted therein
that the dispute was of civil nature on which certain proceedings

were taken.

- The points agitated warrant the admission of instant appeél
for regular hearing. Admit. Appellant is directed to deposit security
and process fee within .10 days, thereafter notices be issued to the |
respondents for submission of written reply/comments on

19.02.2019 before S.B at camp court Abbottabad.

-

Chairman ,
Camp Court A/Abad
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| *{;{ Service Appeal No. 60'0/2018“' |

19.02.2019 A Appellant in person present. Mr. Muhammad Bilal Kharlr;
Deputy District Attorney alongwith I\II/-S‘-'AfZE.ﬂ‘, Assistant and B

Muhammad Arif, Superintendent for the feépondenté pres'ént. |

Written reply on behalf of respondents not submitted. Le'a_rned |

Deputy District Attorney requested for aéljoﬁmmeht. Adjourned. ;

To come up for written reply/comments on 15.04.2019 béfore SB:

at Camp Court Abbottabad. |
V. 7/
(Muhammad Amin Khan Kundi)
‘ Member o
Camp Court Abbottabad
15.04.2019 , Appellant in person present. Mr. Muhammad Bilalk,_ DDA

alongwith Mr. Muhammad Afzal, Assistant for respondents
present. Written reply submitted on behalf of the respondents

which is placed on file. Case to come up for rejoinder and

. arguments on 17.06.2019 belore DB at camp court Abbottabad. "

(Ahmad zas'san) ‘
- Member
Camp Court A/Abad.
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17.06.2019 - Mr. Adnan Farid, Advocate on behalf of Qazi Muhamma
Arshad Advocate for appellant and Mr. Bilal Ahmad, DDA alongwith
'M/S Muhammad Arsif, Superintendent and Muhammad Afzal

Assistant for the respondents present.

Former requests for adjournment due to bereavement in
the near family of learned counsel for the appellant. Adjourned to
=~08:07.2019 for arguments before the D.B at camp court, Abbottabad.

Chairman \

Member - Camp court, A/Abad

08.07.2019 Counsel for the appellant and Mr. Muharmmad Bilal,
| Deputy District Attorney alongwith Mr. Attaullah, Assistant

Secretary for the respondents present. Arguments heard. To come

up for order on 09.07.2019 before D.B at Camp Court
Abbottabad. - o
. Lhihn oy /7 2
(Hussain Shah) (Muhammad Amin Khan Kundi) '
Member -~ Member

Camp Court Abbottabad ~ Camp Court Abbottabad
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09.07.2019 1*" Learned counsel for the appellant and Mr.

- Muhammad Bilal learned Deputy District Attorney

alongwith 1\/[1 Attdulldh Assistant Sccretary for the

: 1cspondcnts present. Vide our detail Judgmcm of today in

Service Appeal No. 576/2018 Ali Sher Khan Versus Chief .

" Secretary Government of Khybcr Pakhtunkhwa, the

present service dppcal 1s dispose off and set-aside the

impugned order dated 27.03.2018 and directs the

‘respondent department that a De-novo inquiry be

conducted withinAninety (90)'days after the receipt of this

judgment. Partics are left to bear their own costs. File be

cons gn(,d to the record room. m

* Amin Khan Kundi) : ~ (Hussain Shah)
Mcmbcr Member

At Camp Court Abbottabad

ANNOUNCED
09.07.2019
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BEFORE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. bl pors

Dilnawaz Ex. Patwafi Revenue Estate Ali Khan, Tehsil & District Haripur, at
present Tehsil Hazri, Haripur. .
...APPELLANT

Dated: _049.. 0% /2018

/ [

(QAZI MUHAMMAD ARSHAD)
Advocate Supreme Court of Pakistan
Abbottabad
&
(MUHAMMAD ALI QAZI)

Advocate High Court, Abbottabad

VERSUS
| Chief Secretary Khyber Pakhtunkhwa Peshawar and others.
....RESPONDENTS
SERVICE APPEAL
INDEX
LS# ‘ Description Page Nos. | Annexures
1. Service appeal alongwith affidavit 1to 9 '
2. Copy of application and mutation No. 11223 | 10to 12 “A”
attested on 19/03/2015 .
3. Copy of application - 13 “B”
4. Copy of show cause notice 14 “C”
5. Copy of reply of show cause notice 15 “D”
6. Copy of notification dated 08/01/2018 issued | ~ 16 “E”
A by respondent No. 3 ' .
7. | Copy of departmental appeal 17 “Fr [/
18 |Copy of order - dated . 27/03/2018 - 18 “G”
communicated to appellant on 05/04/2018
15. | Wakalatnama . \ /19__/ .
, /
|
|




BEFORE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. éﬁ@ /2018

Dilnawaz Ex. Patwari- Revenue Estate Ali Khan, Tehsil & District Haripur, at
present Tehsil Hazri, Haripur. :

APPELLANT .,
VERSUS. - SASMIVE L
Chief Secretary Khyber Pakhtunkhwa Peshawar. _— Dl S éf/ (-

- Board of Revenue, Revenue & Estate Department, /M 2
Senior Member Board of Revenue, Khyber Pakhtunkhv
. Deputy Commissioner, Haripur.
Additional Deputy Commissioner, Haripur.

Zﬁ%l?/w@

DB WO

...RESPONDENTS

APPEAL UNDER SECTION 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL, ACT,
1974 AGAINST THE ORDER 27/03/2018 PASSED

BY THE RESPONDENT NO. 3 WHEREBY THE

Ffﬂﬁm“amy
RESPONDENT. NO. 3 DISMISSED THE
Rdu_u 25 o) : ' ’ .

'>—\S’ \ 1R DEPARTMENTAL APPEAL OF THE APPELLANT.

PRAYER: ON ACCEPTANCE OF INSTANT
APPEAL IMPUGNED ORDER OF RESPONDENT
NO. 3 DATED 27/03/2018 WHEREBY THE

RESPONDENT NO. 3 BY DISMISSING. THE

DEPARTMENTAL APPEAL OF THE APPELLANT
UPHELD THE ORDER DATED 08/01/2018

IMPOSING MINOR. PENALTY OF




2

Respectfully Sheweth: -

WITHHOLDING OF TWO INCREMENTS FOR A
PERIOD OF 02 YEARS MAY GRACIOUSLY BE
SET-ASIDE . BEING ILLEGAL, UNLAWFUL,
AGAINST THE LAW AND  WITHOUT
JURISDICTION. ANY OTHER RELIEF WHICH
THIS HONOURABLE COURT DEEMS FIT AND

PROPER IN THE CI_RCUMSTANCES OF THE

" €CASE MAY ALSO BE GIVEN TO THE

APPELLANT.

1. That an application was submitted by one Malik
Abdul Qay;/um son of Malik Said Alam
resident of Malik House Forest - R_oad,
Abbottabad on 14/01/2015 for transfer of the"
prbper_ty situated in Revenue Estate Pandak;
Tehsil & District Haripur before respondeﬁt No.
4, which was marked to Tehéil'dar Haripur for
ensuring necessary- action in the matter and
report. After compliance to the direction issﬁed
by respondenf No. 4 a defaiied report was
submitted on 19/01/2015 and the requested

" mutation for attestatianWaS entered as cicsiréd
by the respondent No. 5, hénce, Mutation No.
11223 was attested on 19/03/2015 by Revenue

Officer Haripur in pﬁblic gathering at Revenue



Estate Pandak, Haripur. Copy of application and

mutation No. 11223 attested on 19/02/2015 is

annexed,~ as Annexure “A”.

That on 26/06/2015 one Ghalib Khan son of
Zamurad Khan Member District Council

Haripur submitted an application' before

respondent No. 4 for suspension mutations in

respect of Khasra No. 1232/1/4 situated in

Revenue Estate Pandak. This application was

marked to Tehsildar Haripur with the direction
“look into the contents of application and

avoid attestation of mutation for want of

Sfurther complication”. Copy of application is

annexed as Annexure “B”.

That 'in the. light of application of Ghélib Khan

the learned re‘spondent No. 3 issued Shbw

Cause Notice to appellant on 29/12/2017 and

the following acts of omission/ commission
were mentioned therein i.e; ’

| 'a) That you Wh'ile p.gsted. as Patwari Halqa

Pandak District Héripur, were directed

by Deputy ,Commissiolner»Haripur nof to

enter Mutation No. 11223 till

clarification of the case, but you in

violation of clear cut instructions issued




by Deputy Commissioner Haripur
entered the said mutation.

4

"

b) That during attestation of mutation, it has
also been found that purchasers have not
deposited the Government fee but
&espite the facts you did not bring it into
the notice of Tehsildar due to which the
Government exchequer sustéiriéd heavy

loss.

¢)  Your this act tantamount to misconduct
and make you liable to be proceeded -
undef Khybér Pakhtunkhwa:Govemment
Servants (Efficiency & Discipline)

Rules, 2011

Copy of show cause notice is annexed as -

Annexure “C”

That the appellant replied the show cause notice
on 04/01/2018 mentioning therein the details of
the allegations. Copy of reply of show cause

notice 1s annexed as Annexure “D?”. ..

That vide Notification dated 08/01/2018 the
respondent No. 3 while exercising the powers
- conferred under Rule 4(a) (ii) of Khyber

Pakhtunkhwa Government Servant (Efﬁciency




5-.

"~ & Discipline) Rules, 2011 imposed minor

penalty of withholding of 02 increments for a -

A

period of 02 years upon appellant. Copy of = |

' notification dated 08/01/2018 issued by

respondent No. 3 is annexed as Annexure “E”.

That not content with the pene;]ty of -
withholding of 02 increments for a period of 02
ye;ars,‘ as 'per notiﬁ_catioh issued by respondent
No. 3,V fhe' appellant pr~e:-ferrec‘1._~ an appeal /
 representation against thé :order dated
08/01/2018 Béfore_ respondent ‘No._ 1, who
entrusted to resi)ondent No. 3. It is pertinent“ to
mention here that. the order dated 08/01/2018
‘was issued bS/ reSpohdent ﬁo. 3 and again the
appeal/ representation ‘was ent?uste,d "t‘o same
authority. forA~ disposal ar~1yhow~- the learned
fespondent No. 3 vide order ;iated __27/03/2018
dismissed the departmeﬁtal. appeal and it'he order
was communicated to the ‘appellant through
résp‘ondent No. 4 on ‘05/0.4/20118. Copies lof

departmental appeal z}nd order dated 27/03/2018
communicated to-appellant on 05/04/2018 are

annexed as Annexure “F” & “G”.

That “feeling aggrieved, the appellant seeks

-, indulgence of this Honourable Tribunal 'fo_r-settihg_




aside the impugned order dated 27/03/2018, inter-

alia; on the following amongst othér: R

" GROUNDS; -

a)

b)

That the impugned order passed by the

- respondent No. 3 is illegal, against the

law, void, without jurisdiction and corum

non judice, which is not sustainable and

~ liable to be set-aside.

That the competent ’al_lthority was
respondent No. 4 who had n.ot issﬁed any
s_ﬁow cause notice to thé appellant nor
initiated hny inquiry é.gains; the
appellant. It is worth mentioning here,
that the Mutation No. 11223 was attested

on 19/03/2015 by the Revenue Officer

—

- Haripur, whereas the application

submitted by Ghalib Khan whereupon

- the whole proceedings were carried by

respondent No. 3hagaihst the appellant
was dated 26/06}2015 i.e after more than
03 months of the attestation of mutation,
héncé, the act of omission'/ commission
(a) does not attract at ali whicﬁ pfovés

otherwise the innocence of appellant. So

far as the deposit of Govt. fee  is




d)

concemed,'Cblumn No. 14 of Mutafion
in this respect speaks itself that it is the
duty of Revenue Officer. The appellant
cannot be charged for misconduct under

Khyber  Pakhtunkhwa  Government -

Servant (Efficiency & Discipline) Rules,

2011 taking into consideration the

clarification of alleged acts of omission/

commission of show cause notice

mentioned above. Hence, the ordef dated
08/01/2018 is a nullity in the eye of law
as well as the order passed by respondent
No. '3 wﬁile dismissing the departmentél
appeal of appellant is illegal, unlawful, b
without jurisdiction and. liable to Be set-

aside.

That the impugned action is wholly
without jurisdiction and called for
interference by  this  Honourable

Tribunal.

That the appeal is within time as the
impugned order dated 27/03/2018 passed
by learned respondent No. 3 was
communicated to appellant 'through

respondent No. 4 on 05/04/2018.




It is, therefore, prayed that on acceptance of"
instant appeal impugned order of re?spondent No. 3
dated 27/03/2018 whereby the respondent No. 3 by
disniissing thé~ departmental appeal of the -appellant
upheld thé order dated 08/01/2018 imposing minor
penalty of withholding'o'f two increments for a period
of 02 years. mﬁy graciously be set-aside being illegal,
unlawful, against the law and without ju'r.isdiction. Any

other‘ relief which this Honourable Court deems fit and

proper in the circumstance e may also be

Dated: 63 - oy /2018

(QAZI MUHAMMAD ARSHAD)
Advocate Supreme Court of Pakistan
Abbottabad
&

(MUHAMMAD ALI QAZI)
Advocate High Court, Abbottabad

VERIFICATION: - ; | TN

)
Verified on oath that the contents of foregoing app Ql are true and correct to the
best of my knowledge and belief and nothing has n coucealed from this
Honourable Court. ~




BEFORE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & DlStI‘lCt Haripur, at
present Tehsil Hazri, Haripur.

: . ...APPELLANT
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar and others.

SERVICE APPEAL

AFFIDAVIT

I, Dilna(vaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at

present Tehsil Ha'zri,' Haripur, do hereby affirm and declare that the contents of
foregoing appeal are true and correct to the best of my khowledge and belief and

nothing has been suppressed therein.

...RESPONDENTS




| 10
BEFORE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No /201 8

Dilnawaz Ex. Patwari Revenue Estate Ali Khan, Tehsil & District Haripur, at
present Tehsil Hazri, Haripur.
...APPELLANT
VERSUS

" Chief Secretary Khyber Pakhtunkhwa Peshawar and others.

..RESPONDENTS

SERVICE APPEAL

ADDRESSES OF THE PARTIES

Addresses of the parties are as under; -

Dilnawaz Ex. Patwari. Revenue Estate Ali Khan Tehsil & District Haripur, at
present Tehsil Hazri, Haripur.
.- .APPELLANT
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar.

Board of Revenue, Revenue & Estate Department, Peshawar.

Senior Member Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
Deputy Commissioner, Haripur. TN,
Additional Deputy Commissioner, Haripur. (/ ’

“nks W -

&= PPELLANT

" Through

) /}ﬂw ad}.
(QAZI MUHAMMAD ARSHAD)
: Advocate Supreme Court of Pakistan
J Abbottabad
' &

—

(MUHAMMAD ALI QAZI)
Advocate High Court, Abbottabad

Dated: 62.0Y /2018

N
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|- SHOW CAUSE NQTICE. ;

1, Zafar Iqbal Senior Member

S , Board of Revenue, as Competent Authority, S
¢-Khyber Pakhtunkhwa Government Servant (Efficiency and Discipline) Rules, 2011, L
iserve you, Mr. Dil Nawaz Patwari Halqa Pundak District Haripur as follows:- v
" lam satisfied that you have committed the following acts of omissions /- ,fg'

' ..

a). ©  That you while posted as Patwari Halqn Pandak District Haripur,
© ‘were directed by Deputy Commissioner Haripur not to enter
-‘mutation No. 11223 till' ciarification of the casc, but you in
violation of clear curinstructions issucd by Deputy Commissioner

Haripur entered the said mutation. . ) a

PN Y T

4
AT 2
s

O Pkt

ANRER

e

b). That during auestation of mutation, it has also been found that .

: - purchasers have not deposited the Government fee but despite the
facts you didnot bring it into the notice of Tehsildar due to which
the Government exchequer sustained heavy loss.

BT

s xd
Tz
o

FRTGT
ALY FEN e

c) Your this act tantamount o d_)iscqnduct and make you liable (o be

proceeded against undzr Xhyber Pakhtunkhwa -Government

ARG NS

Servants (Efficicney & Discipline) Rules, 2011

Ly

\

As a result thercol, I as Competen; Authority have tentatively decided to impose

u ‘the penalty under Rule — 4 of the, Khyber Pakhtunkhwa Government Scervunts

'fiiéi’,é‘;i‘gy and Disciplinc) Rules, 2011 : ;
., You are therefore, required to show cause as to why the aforcsaid-penal;y should '. R Tk
}g:ji‘}ibscd upon you. Furthermore, you are directed to appear on @4-ot(-2oig, =
“00°A:M: before the undersigned for persona! hearing. . - =
. ..e - o : . N ' SN
G "I no reply td.this notice is received within seven days of its dcliv'cr')’, itshallbe ]

e taken

U3 : LN . N
X i N o N . y . R .
,:{Elgg‘i.:‘c!:vthat you have no defence to put in and in that casc nn ex- parte action shall

.

RSt X/PY/AL She oK A : B

,.w.__s’zgt.I/Pl*/Alel}q/ 2 8.3 S “ Y S
wwar, datedg2 /1. 72018, ~ . . : T
Jil Nawaz Khan Patwari ilalga Pandak ' _ o

it
o

FRED IS it Haripur. N
YOREERE S *
- : an |
621’80160"2 DN X AD1 440 HEWS: O
’-wr' 'f_‘, . -
=~ +
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\ o GOVERNMENT OF KHYBER PAKHTUNKHWA
BOARD OF REVENUE o
REVENUE & ESTATE DEPARTMENT

" Peshawar dated the #2/01/2018

. > )
NOTIFICATION, L aaie. |

No.Estt:l/PF/AlL Sher/ - .. WHEREAS; Mr. Dil Nawaz Halga Patwari
Pandak District Haripur was proceeded against under the Khyber Pakhtunkhwa Government
Servants (Efficiency & Discipline) Rules, 2011, for the charges mentioned in the Charge

Sheet & Statement of Allegations.

AND WHEREAS; Mr. Saiful Islam Additional Deputy Commissioner
Haripur was appointed as Inquiry Officer to probe into the charges leveled against the said

official and submit findings and recommendations.

AND WHEREAS the Inquiry Officer after having examined the charges,
evidence produced before him and statement of accused official, submitted his report

whereby the charges against the accused official stands proved.

"AND WHEREAS I, Zatfar Igbal, Senior Member Board of Revenue after
having examined the charges, evidence produced, statement of accused official, findings of
Inquiry Officer and after personal hearing of the accused concur with the findings and

recommendations of the Inquiry Committee.

NOW THEREFORE, in exercise of the powers conferred under Rule-4 (a)
(1i) of Khyber Pakhtunkhwa, Government Servant (Efficiency & Discipline) Rules, 2011 to
impose minor penalty of withholding of two increments for a period of two vears upon

Mr. Dil Nawaz Halga Patwari Pandak District Haripur with inumediate effect.

By order of
Senior Member

No Est:V/PE/ Ali Sher/ /o /8 =202 .

Copy forwarded to the:-

1. . Commuissioner Hazara Division Abbottabad.
2. "Deputy Commissioner Haripur.

3. District Accounts Officer, Haripur.

4. Official concerned. '

5. Office order file.




The Honourable Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

Respected Sir,

With due respect it is humbly submitted :-

1) That I am serving as Patwari in district Haripur since last two decades to the entire satisfaction of
my superiors and no complaint whatsoever has ever lodged against the undersigned, when a Show
Cuuse Notice and statement of allegation from the office of Senior Member Boar! of Revenue
Peshawar received (o the effect that Deputy Commissioner Haripur directed not to «ater mutation
No.11223 till clarilication of the case, but in violation of clear out instructions, er:ered the said

i mutation. Later on a notification dated 08/01/2018 from the office of Senior Meniner, Board of

Revenue, Khyber Pakhtunkhwa, Peshawar, received wherein minor penalty of withiiolding of two

increments for a period of two years upon the undersigned has been imposed (Annexure-A).

That an application submitted by Malik Abdul Qayum s/o Malik Said Ali resident ol Malik House

Corest Road. Tehsil and District Abbottabad was marked with the directions * for ensuring
necessary legal aciivn in the matter and report” on 14/01/2015 (Annexure-B).

Y Vhat in complianee o the said directions, a delailed report was submitted on 19/01/2¢:15, wherein it
was directed by my superior 10 * enter the requested mutation and submit for uttestation as
desired by ADC” (Annexure-C),

4 'n sursdance to the said directions, the requested mutation was entered and submitte:! 10 concerned

chsildar Cirele for atesiation, which swas duly atlested after due verification of K-mungo Circle
{Anpevure-1). :

5; Moavever, alier expiry of eleven (11) months, on ’90,’11 12016, directions lo the effect 1ot 1o attest the

o were received which were recorded on the application submitted by Gialib Khan s/o

ard Wb Semiber Counsst Hanpar (Aanaexure- .

[
p—

L.

H) Al these faets were brought i 1o the notice of high ups and are well aware [ m the factual |

prosition ol tie cast

77 Although the undersigned hitve oo in

entionally malafide in the instant case, bur . Show Cause
Notice and Statement of Allepations was received vide No.Estt:I/PT/AlL Sher/253, da 2d 02/01/72018
{Auanexure-l7).
81 A writen reply o the said Show Cavse Notiee & Statement of Allegations wu. submiited 1o
nouiry Qificer by highlighting all sacwal positon of the case within  stijulated period
iAnnexure-G '
P Sowritien renly beiore the Sentor Member, Board of Revenue, Khyber Pakhtunkhw:. Peshawar has
also heen submitied at the time oi'p:‘rsun ‘, hearing.
103 -‘\“imvui\ the Competent Authoriy in respect of Patwarl Is the Dmnu C.ilector/Deputy
Comissioner as per Rules (Annesuie-il), but the statement of allegation, show c:use notice and
. \‘nm'muun are issued by Seuior aember Board of Revenue , Peshawar.
1) The imposition of penalty is illegal & against the norm of justice as J have commitied no malafide
infention, but enly implemented and corplied with the (lne(,tlom of my superiors.
17201 had entered the requested mutation: 1a the best interest of Government on the divections of my
coneriors us Governmern dues were desposited in the Gm’emmcm Treasury and no violation is

.

L.

\
13 !<n ende Necord shiows tiat no dght of anyv owner is violated i the instant mutation.
43 1 he harsh penalty of no Gl needs re-consideration belng upjustice sir.,

Sinee 1 have commitied no inteniion malafide and committed no violation o. rules but only
cntered the reguested mutmion on the divections of my superiors, therelore, the Notification dated

GROEZES reoanding imposiidon of minior e

nain ol withhelding of two increments for 1 period o twa

S Dt peav very ey e vty
A0 fund may very Kindiy e wnih

vaan by exonerating the undersigned for whict, 1 shali be pray

[RHERN IR RS £ [HRTSN !;OE.}LI ]I'»f;l”:} ';1111,5. P i

(Iulxawaz b.nan)
Patwart Halga Pandak, District Haripuy
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‘rFFECE OF THE DEPUTY e"@MMISSIONER tmﬂ&n'U
No. U648 FICR/DC (H).
Dated: Wﬁ,os 2018

| - of 3
fo: . -
‘ Mr. Dil Nawaz Khan. "4 VA’WMM 6 (‘: )
© Patwar.. : . ’3

Through '
' Tehsildar. Haripur. .
F;\-’u'.-- o ..—“-" ) . . _ — .- - . - el T R emm S mTTITIRS R - “4
;ﬂ Subject: DEPARTMENTAL APPEAL AGAINST THE ORDER DATED 08.01.2018.
.
7 Memo; : P
" ‘As per memo No. Fsttl/PF/AL Sher/16169 dated 27.03.2018 received from Assistant

Secretary Establishment. Board of Revenue. Khyber Pakhtunkhwa Peshawar, the departmental appeal

¥ COnumissioner

Haripur

filed by you has been dismissed by the Competent Authority.
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BEFORE THE KHYBERPAKHTUNKIfWA SERVICE TRIBUNAL.

ABBOTTABAD BENCH
| APPEAL No. 600 of 2018
Dilnawaz. ... Appellant/Petitioner.
Versus.
Chief Secretary, KPK Peshawar and others......................... . Respondents.
AFFIDAVIT

We the following do hereby solemnly affirm and declare on oath that the contents
of accompanying para wise comments in the above titled appeal are true and correct as pér dur

knowledge and nothing has been concealed from this honourable court.

Senior Member,

Board of Revenue

Khyber Pakhtunkhwa Peshawar.
(Respondent No. 2 & 3)

Deputy missioner;

Haripur (Respondent No. 4)

Additional' Deputy-Conriission
Haripur (Res’pondel;i/t‘No. 5




. To,

. CONTIDENTIAL. OFFICF OF THE DFPUTY COMMISSIONER, HARIPUR

- No. 10348 ~<2. /DK/DC(H).
Dated: ‘August 11, 2015.

The Commissioner,
Hazara Division,
Abbottabad. -

SUBJECT:- HIGH LEVEL ENQUIRY REGARDING THE ILLEGAL TRANSFER OF
- LAND IN DISTRICT HARIPUR.

Memo;

Kindly refer to the directive of Honourable Chief -Minister on the application of
Mr. Ghalib Khan s/o Zamurrad Khan 1/o Pandak, Tehsil and District Haripur dated 27.06.2015
with regard to enquiry against illegal and unlawful attestation of mutations by Mr. Ali Sher Khan
Khalil Tehsildar Haripur and Mr. Dil Nawaz Khan Patwari halga Pandak, which is reproduced as
under (copy of the application attached as annexure-A):-

D.C Haripur
“ Please inquire and take action”.

GENERAL.

The history of the case reveals that as per revenue record in the year 1957 vide
mutation No. 1061, 120 Kanals land was acquired from 11 Khasra Nos, (which were later

- converted into Khasra No. 1232 in result of consolidation in District Haripur in the year 1961-

62) through the process of acquisition by Central Government (Post and Telegraph Department)

from late Khalil Khan s/o Madad Khan (real grandfather of the applicant) half share, Mir Khan

and Ayub Khan sons of Pir Khan, half share in the estate of Mauza Pandak District Haripur
(copy of mutation annexed as annexure-B). The entries had been incorporated in the subsequent
Jamabandis which remained intact till the compilation of Jamabandi for the year 1967-68. In the
year 1981 the same 120 Kanals land of Central Government (Resin Factory) was transferred to
Sarhad Development Authority vide mutation No. 5905 dated 20.09.1981 (copy of mutatton is
attached as annexure-C alongwith copies of its enclosures i.e. letter No. 373 from Sadaqat Ali
Khan and agreement dated 09.02.1977 signed between the representative of PIDC and SDA).
The entries of the said mutation had been incorporated in the subsequent Jamabandis which
remained intact till the Jamabandi of 1993-94. In the year 1997 vide mutation No. 3424 dated
04.09.1997, vide which 79K — [IM out of 120 Kanal land was transferred in the name of
Friends Vegetables Ghee Mills (Pvt) Limited Haripur, Head office I-C street 31 sector F-7/1
[slamabad, from Central Government  of Pakistan from Khasra No. 1232 against sale
consideration of Rs. 7955000/, which reple{ced the old Khasra Nos. of original mutation No.

1061 of 1957 due to consolidation as mentioned earlier (copy of mutation No. 3424 is attached

as annexure-D). Importantly column No. 13 of the said mutation shows that the same transfer
was made through letter No. GPC -~ Laws - HRP, mutation / 92 dated 10.08, 92, presented by
Malik Qamar Zaman Director. : o

In the year 1997, vide mutation No. 3464 land bearing Khasra No. 12327, -
measuring 120 Kanals (Ghair Mumkan Factory) was partitioned, as a result 79K — 11M was .

given to Friends Vegetables Ghee Limited Haripur, whereas 40K -9M remained in the naxm >f '
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Central Government of Pakistan (copy of mutation annexed as annexure-E).  Similarly on
16.10.1997 vide mutation No. 3465 (copy of 'mut'ation attached as annexure-F), 10K — 15M land
was transferred to the name of Mst: Nusrat Shaheen w/o Malik Abdul Qayum as 2 gift from

. Friends Vegetables Ghee Limited Haripur followed by another gift mutation No. 3466 vide

which 20K — 2M land (Ghair Mumbkan) was transferred as gift to the name of Mst: Nusrat
Shaheen w/o Malik Abdul Qayum from the name of Friends Vegetables Ghee Limited Haripur
(copy of the mutation annexed as annexure-G). Moreover on 19.03.2015 vide mutation No.
11223, 45K —~ 3M land was gifted to Mst: Nusrat Shaheen w/o Abdul Qayum from the name of -
Friends Vegetables Pvt: Ltd: (copy of mutation attached as annexure-H). All the gift mutations
Nos. 3465, 3466 and 11223 are in violation of laid down procedure of land revenue rules.

PARTICULAR.

On 26.06.2015 Mr. Ghalib Khan s/o Zamurrad Khan 1/o village Pandak Tehsi
and District Haripur submitted written application to the undersigned with the request that some
mutations are being attested from acquired land of Central Government (originally owned by his
grandfather and others) which may be ordered to be avoided from attestation so that further
complications could be averted. He further pleaded that as required under Land Acquisition Act
the acquired land, if no more required for the desired purpose has 10 be returned to original
owners. Resultantly Mr. Al Sher Khan Khalil Tehsildar Haripur was directed not to attest any
mutation till clarification and his comments Were sought. Instead of giving comments, Mr. Ali
Sher Khan Tehsildar Haripur attested the following mutations on 26.06.2015 the same day,
though tour programme for the month of June 2015 does not show any specific revenue estate to
be toured for 26.06.2015(copy of tour programme 18 annexed as annexure-1):-

Nature of | No.  of | From. To. Area j Sale |
mutation. | mutation. ‘mutated. | Consideration.
Sale. 11336 Mst: Imran Ahmed s/o S Marlas. | Rs. 1500000/-
Nusrat: | Mohammad Aslam. )
Shaheen
w/o
Malik
Abdul
' Qayum.
2. -do- 11337 -do- Mst: Mehvesh S Marlas. | Rs. 1500000/-
Tabassam w/o Imran
| J Ahmed. . .
3. -do- 11338 -do- Asim Mehmood sfo 5 Marlas. | Rs. 1500000/-
Mohammad Aslam. . '
4, -do- 11339 -do- Mst: Tahira Jabeen 15 Marlas. Rs. 1500000/-
| w/o Asim Mehmood. ]
S. -do- \ 11348 -do- Haq Nawaz s/o Dilbar S Marlas. | Rs. 1425000/~
A | Khan
6. | -do- 11349 . | -do- Aqeel Ahmed s/o Ts Marlas. | Rs. 1200000/
Abul Saeed.
7. -do- T 11350 -do- Mst: Ghazala Shaheen- 12 Marlas. | Rs. 2000000/-
w/o Hafeez ur
Rehman. _ :
8. -do- Amir Shahzad s/o | 08 Marlas. | Rs. 2000000/
Kala Khan. -
9. do- | Qamar Shahzad s/o 10 Marlas. | Rs. 2500000/~

Mohammad Sadiq. )
10 | -do- 11392 -do- Mst: Chand Bibi wd/o | 05 Marlas. | Rs. 1250000/,
mmlammad Sadig. CL

Totak:- GAK_01M Rs 14875000

The average price rate of the mutated land comes to Rs. 243852/ per n
. e aen annlneed ac annexure- J1 Lo J10)- ’ E ¥




- To dig out the factual position in the light of revenue record, Qazi Atta ur
Rehman, AAC (Revenue) Haripur was appointed as Inquiry Officer and directed to submit report
by fixing responsibility on the revenue staff. The Inquiry Officer submitted his report vide No.
129 dated 03.07.2015 (copy annexed as annexure-K), which was sketchy, irrelevant and
ambiguous. Enquiry file was again entrusted to him on 13.07.2015 after proper guidance by the
undersigned and TORs, who vide No. 144 dated 03.08.2015 again submitted report without
fixing any responsibility on any of the revenue officials or beneficiary Malik Abdul Qayum who
does not prove to be the owner of Friends Vegetables Ghee Pvt Ltd: and entitled to transfer the
(Ghair Mumkan) factory land to his wife Mst: Nusrat Shaheen as gift (copy of the report of AAC
Revenue annexed as anne.xure-L). The AAC (Revenue) simply quoted the remarks of ADC
Haripur recorded on the report of Patwari halga, Field Kanungo Circle and Tehsildar concerned
to be an approval for gift mutation (copy of the report of revenue staff containing the remarks of
ADC Haripur dated 10.02.2015 is attached as annexure-M). The said report is very much clear
and shows that no such approval was granted for attestation of mutation No. 11223 dated
19.03.2015, whereby 45K — 03M land was mutated as gift in the name of Mst: Nusrat Shaheen
w/o Malik Abdul Qayum from Friends Vegetable Ghee Pvt: Limited, Head office [-C street 31
sector F-7/1 Islamabad in violation of revenue laws and instructions of Board of Revenue as
transfer of land through gift can only be materialized in favour of legal heirs and in case of
other than legal heirs government taxes are levied at the prescribed rate of 4% and value of the
land is determined in line with valuation table issued by District Collector with the approval of
Board of Revenue. In the instant case the ownership column contains the name of Friends
Vegetable Ghee Pvt: Limited the owner, whereas gift is given to Mst: Nusrat Shaheen w/o Malik
Abdul Qayum. Subsequent mutations attested on 26.06.2015 would reveal the potential value of
the concerned land being commercial used for factory / Ghee mills in the past, and now being
allotted for housing schemes / residential plots. If value of 45K — 03M is worked out on the
basis of valuation table for the area, market value of 45K — 03M comes to about 70.00 millions
and official tax at the rate of 4% (2% stamp duty and 2% District Council fee), comes to Rs.
2800000/-, whereas in the light of sale mutations in the table its average value comes to Rs.
243852/- per marla, total value Rs. 220198356/- with official taxes Rs. 8807934/-on 45K - 03M
land. ‘

INFERENCE.

The revenue record shows that the said land was basically acquired by the Central
Government in 1957 for Post and Telegraph Department, which was further transferred to Sarhad
Development Authority (SDA). Afterwards the same land was mutated to the name of Friends
Vegetable Ghee Pvt: Limited but no proper record or mode of transfer / transfer documents are
available with the mutations. It is also not clear that how many people were associated with the
said company as shareholders. Malik Abdul Qayum who gifted the company land to his wife
Mst: Nusrat Shaheen without proving his sole ownership over the company land is illegal and
against revenue laws. According to the articles of association of Friends Vegetable Ghee Pvt:
Limited, and vide article No. 85 (d), express powers of Board are required to be conferred upon
any Director or Directors for selling, letting, exchanging or otherwise disposing of absolutely or
conditionally all or any part of property, privileges and undertaking of company upon such
terms and conditions and for such consideration as they may think fit “ even then in the instant
gift mutation No. 11223 and the previous ones all such things are missing. The revenue staff
have done their job in too much hurry for vested interest violating laid down procedure, favoured




Malik Abdul Qayum at the cost of government loss in shape of 0fﬁc1al taxes without consultin
any legal expert or obtaining advice from Board of Revenue. The complamant Mr. Ghalib Kha:
s/o Zummarad Khan has claimed that the land acquired by the Central Government from hi
forefather for Post and Telegraph Department was to be returned to the legal heirs of hi
. grandfather late Khalil Khan as required under section 43A of Land Acquisition Act, 1894 (cop:
attached as annexure-N). The undue favour by the revenue staff to Malik Abdul Qayum prim:

facie proves the illegality and irregularity whereby huge losses have been caused to the stat
freasury.

RECOMMENDATION.

Keeping in view the fore going circumstances and complicated nature of the cas
where record of SDA and Friends Vegetable Ghee Pvt: Limited besides revenue record i
required to be minutely checked, it is recommended that Provincial Government may kindly b
approached for constituting a high level fact-finding committee to probe the issue thoroughly ir
the light of revenue record especially the gift mutations No. 3465, No. 3466 dated 16.10.199"
and mutation No. 11223 dated 19.03.2015.

Furthermore the complainant Mr. Ghalib Khan s/o Zammurad Khan should resor
to civil court for relief, if any, under section 43A of Land Acquisition Act 1894, Qazi Atta u:
Rehman AAC (Revenue) who was appointed as Inquiry Officer deliberately avoided digging ou
the facts and ascertaining the losses accrued to govt: exchequer due to the illegal transfer of land
He being revenue expert from lower tier to present incumbency was guided and TORs were
framed to conclude the enquiry in the light thereof, but he could not do so showmg undue favour
to revenue staff and beneficiary (copy of TORs attached as annexure-0). It is recommended thai
he may be transferred from Haripur as he has been serving in the District for the last over 07
years in the capacity of Tehsildar Ghazi, Tehsildar Haripur and as DDO (R&E) /AAC (Revenue
Haripur. The revenue officials concerned will be proceeded against after the report of Inquiry
Committee under the E&D Rules 2011.

* Submitted please.

(Tasleem KbAn)
Deputy Commissioner
Haripur.
Copy forwarded to the:-

Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawa]
Chairman Sarhad Development Authority, Peshawar. :
PSO to Chief Minister, Khyber Pakhtunkhwa.

PSO to Chief Secretary, Khyber Pakhtunkhwa. &
| MIOHCI'

Deputy Co
Haripur.

BSOW N —




Khyber Pakhtunkhwa.

The Hon’ble Chief Minister, l‘,‘ /}MWA/W@’ WCQ-O | /m-
Onh

Subject:-

Dear Sir,

With due respect and profound regards, it is submitted that on 26.06.2015 | have
lodged and application before the Deputy Commissioner, Haripur for postponement of Mutations
pertaining to Khasra No. 1232 Revenue Estate Pandak (Yakta Ghee Mills). The Deputy Commissioner,
Harib‘ur marked the said application was marked to Tehsildar, Haripur with the direction to avoid
attestation of mutation for want further complications and also to submit comments. On the same
day i.e. on 26.06.2015, the said application containing the remarks of Tehsildar and Girdawar Haiga

was received by the Patwari (Copy of the application is attached herewith for your kind perusal
please).

Sir, it is further submitted that date for attestation of mutations (Daura) of Revenue

Estate Pandak was fixed as 29.06.2015 by the Tehsildar Haripur but Patwari Halqa changed the said .

date to 26.06.2015 and managed to attest 09 different mutations without taking into consideration
the correct and legal orders of his superiors. By doing so, Tehsildar Haripur and Patwari Halga Pandak
not only have committed disobedience of the orders of the Deputy Commissioner and further
complicated the issues of land of above mentioned Khasra No. 1232 but also given the applicant huge
financial loss. These acts of the Revenue Officers, therefore, warrant cancellation of the mutations

attested by Tehsildar Haripur on 26.06.2015 besides initiation of strict disciplinary proceedings against
them. ‘

In view of the above facts, it is requesfed that appropriate and strict action may
kindly be ordered for which the applicant will be much grateful.

Thanks & regards,

Dated: 27.06.2015

Khan Ghalib $/0 Zamurrad Khan
R/0 Village Pandak, District Haripur.

Dt AeaxiRwn. | Contact: 0995-614545, 0300-9118584

CHIEF MINISTER
KIIVRER PAKHTUNKHWA
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" ADDITIONAL ASSISTANT COMMISSIONER (REVENUE) HAIiIPUR

- Ref.No. __J 7/67 ' ?é

Dated og-‘q?sj,o;i'..

To,

The Deputy Commissioner
Haripur

Subject INQUIRY AGAINST ILLEGAL AND UNLAWFUL
ATTESTATION OF MUTATIONS BY TEHSILDAR

HARIPUR AND PATWARI HALQA PANDAK DISTRICT
HARIPUR

- Memo:-
With reference to subject application dated 29.06.2015.

1. It.is intimated that the undersigned cohducted the complete inquiry regarding .
- subject application. :

2. ‘1 summoned the Patwari Halqa Pandak and Tehsildar Haripur and applicant - |
: Ghalib Khan. Their complete statement given by them separately which are
. annexed herewith as Annexure “A to C". ‘

3. As per statement of Patwari at the time of attestation of Mutation mentioned in
his report were attested on 26.06.2015. There was no application received from
the applicant at the time of attestation of concerned mutation on 26.06.2015.
Moreover, there is no restriction/status quo from any Court of law for not
attesting the mutation in Khasra No. 1232 of Patwar Pandak.

4. . That statement of applicant has also taken in which he has not submitted any
document about the owner or co-owner in Khasra No. 1232. He has also not
produced any document about any civil suit pending in any court of law about
same Khasra No. i.e. 1232. '

5. That statement of Tehsildar Haripur has also taken which is annexed as
Annexure “C” as per his statement, the monthly visit was fixed for 26.06.2015
on'the request-of effected people of locality, because the statement of seller
has already takéen on 28.04.2015. He further stated that there was no
.application for restriction of attestation of said mutation was
forwarded/received before attestation of mutation. ‘

6. It is added for your kind information that the .applicant is no owner or co-
sharer in the said Khasra No0.1232 as per revenue records. If the applicant has
any records of ownership etc, he can appeal before Collector for cancellation of
said mutation or suit before revenue court or civil court as he wish.

7. In the'llight of above the applicant’s ap‘plication having no value in the eye of
law, so that all document alongwith inquiry report are retuned herewith for

Wun further necessary action please.

sioner (Revenue) -
HE ‘/\ . )

/ "~ Additional Assistant Com¥f
| | Hariput l/




To,

1

gﬁDlTIONAL ASSISTANT COMMISSIONER (REVENUE) HARIPUR

Ve —  RefiNo. Y9
Dated_ 3-8~ 1% ;l_?—

pc W ‘V”Q,'g/e(s

The Deputy Commissioner
Haripur

’ Subject  INQUIRY AGAINST ILLEGAL AND UNLAWFUL‘ ATTESTATION OF

MUTATIONS BY TEHSILDAR HARIPUR AND PATWARI HALQA
ANDAK DISTRICT HARIPUR

PANDAK DISTRICT HARIFPUR

Memo:-

With reference to subject application dated 29.06.2015, this, office letter No. 129 dated
| 30.07.2015 and oral order by Deputy Commissioner Haripur for conductir)g detail subject’

inquiry.

1.

It is intimated that the undersigned deputed to conduct the complete inquiry with detail -

on all point of subject application.

g
In the light of subject inquiry summoned the Patwari Halga pandak, the Tehsildar
Haripur, the applicant Ghalib Khan and Mr. Malik Abdul Qayyum. The complete
statements given by them separately which is annexed herewith as Annexure “A to

C”.

. The statement of applicant has also been taken in which he has not submitted any

document about the owner or co-owner in Khasra No. 1232. He has also not produced
any document about any civil suit pending in any court of law about same Khasra No.
ie. 1232, %

That statement of Tehsildar Haripur has also taken which is annexed as Annexure "C” as
per his statement, the monthly visit was fixed for 26.06.2015 on the request of effected
people of locality, because the statement of seller has already taken on 28.04.2015. He
further stated that there was no application for restriction of attestation of said mutation
was forwarded/received before attestation of mutation. :

The statement about Revenue Records from 1957 to 1981-82 were taken from Patwari
Halga Pandak (as well as from General Mahafaz Khan Revenue Haripur). The details as
per revenue record are as under:- :

(i The Central Government acquired the disputed property in question through
Mutation No. 1061 in Khasra Nos. 1186/2, 1185/2, 1189/2, 1187/1, 1188,
1190/2, 1191/2, 1192/2, 1193, 1194, 1195, '1209/1, 1196, 1197, 1198, 1200,
1207/1, 1199, 1201/1, 1202/21 total measuring 120 Kanals from Khalil Khan s/o
Mudad Khan etc through Misal/file No.3 regard ™ (}’//ld j.e7 *. The said Mutation
is Annexure “D”, '

(i In the year 1981-82 through ( \—/"’l 2M -y consolidation the whole above
- mentioned Khasra were converted info one Khasra number i.e. 1232 measuring
. . . b L) .
120 Kanals which is uncultivated (%dﬂj:“) Factory. )z

/V,'_ S .
(i)  Inthe year 1991 on 17.10.1991, the said Ghair Mumkan ( - ﬁ.’ ) factory were
: auctioned by Central Government through Privatize Commission in open auction

by Ministry of Finance Islamabad an amount of Rs. 42.3 millions in lieu -of -

property measuring 89%-11™  from Khasra ‘No. 1232 total measuring
120 kanals to one Malik Naseer & Associate Bank Road Rawalpindi. All above
documents and process are annexed as Annexure “E".

Mvwwex. -
X




(iv)  After this Malik Naseer & Associate transferred their all shares to Malik Abdul 2
Qayyum who was the Chief Executive of said Company. Details are annexed as : 8
Annexure “F”.

(vi) In year 1997, the partition proceedings was completed between Central
Government and Friends Vegetable Ghee Mills of disputed Khasra No. 1232
measuring 120 Kanals, in which through partition Mutation No. 3464 datedc
16.10.1997 the property Khasra 1232/1 total measuring 120 Kanals is further
devided into Khasra No. 1232/1 measuring 79K — 11M attested in the name of
Friend Vegetable Ghee and 1232/2 measuring 40%-09™ attested in favour of
Central Government. .

(vi) In the year 1997, the owner Friend Vegetable Ghee Malik Abdul Qayyum

) transferred to his share to the extent of 39K-17M in the name of his wife Mst.
Nusrat Shaheen through Mutation No. 3465, 3466 both attested on dated
16.10.1997 in the kind of Gift Mutation/Deed. The details of mutations are
annexed as Annexure “"G”.

(vii) That abplicant had not participated in auction procedure and also not objected in ,
transaction through Gift in the year 1997. ;

However as per statements of Patwari Halga, the applicant filed Civil Suit in Civil Court
Haripur.

6. It is added that through mutation No. 11223 dated 19.03.2015 the property measuring 7
45K — 03M was transferred from Khasra N0.1728/1232,1748/1729/ 1232, 1731/1232 by '
Friend Vegetable Ghee by Malik Abdul Qayyum through Gift Mutation in the name of his
wife Mst. Nusrat Shaheen after approval of Deputy Commissioner Haripur through
approval order dated 10. 02 2015. Copy of said approval order is annexed as
Annexure “H”.

7. After ownership through Gift Mutation, Mst. Nusrat Shaheen further transfer the said
property vide mutation Nos. 11337, 11339, 11338, 11348, 11349, 11350, 11364, 11391
& 11392 measuring 5 marlas upto 10 marlas etc to different owners for residential
purposes. Copies of mutations are already attached as Annexure “I”.

8. As per oral statement of Malik Abdul Qayyum, the said factory was demolished /
destroyed in the earthquake 2005. At present there are no commercial plots or area is
available in said disputed Khasra No. 1232. However the reS|dent|al buildings are
available in the said area before attestation of above mutations.

9. It is added for your kind information that the applicant is no owner or co-sharer in the
said Khasra No0.1232 as per revenue records. If the applicant has any records of
ownership etc, he can appeal before Collector for cancellation of said mutation or suit
before civil court as he wish.

In the light of above the applicant’s application having no value in the eye of law, so that all

document alongwith inquiry report are retuned herewith for your further necessary action
please.

Additional Assistant
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or for any other purposes. and execute and do all such instruments
and things as may be required i rislation to any such trust.

(®)

N wasnts ‘o.- e

15

N

25
44y bt~

isposcaffabsolutelyor
T aeraKi

<
SERdEen AT Saciieheennside

he supply of all plant, machinery, materials, storés.
fuel, implements and other movable property required for the purposes
of the Company. '

.

To selt and dispose off all articles and goods manufactured or dealt
in by the Company. ST :

To engage, fix and pay the remuneration of, dismiss or discharge all
managers, engineers, agents, secretaries, or clerks, servants, workmen

. and other persons employed or to be employed in or in connection

.(i)‘

- (1y o draw, accept, endors ‘
pany, all such cheques, bills of exchange, promissory notes, twndies, .

drafts, government and other securities as shall be necessary in of for

(h)

with the Company’s business.

To appoint any person or persons to be the attorneys of the Company
for such purposes and with powers, authorities and discretians, not
exnceeding those vested in or exercisable by the Direttors, and subject
to such conditiuns, as the Directors may from time to time tiink fit. |

to enter. into, curry out, rescind or vary all financial arrangeragnts with
any, banks, persons or_corporations for or in connection with the
‘Company’s business ot affairs und purswant. to or in connection with
. such arrangements to deposit, pladge or hypothecate: any praperty of

the Company or. the dacuments representing of relazing 10 the samey
To gm\ie and give receiptsi releases and other dischareges for mon
payable to the Company and for the claims and demands of the Co
pany. C ‘

debts due to or by the Company and any claims and demands by of
“against the Company and refer any claims or demands by or against
the-Company o arbitration and observe and perform the a_wards.

e and negotiate for and on behalf of the Com-

carrying on the affairs of the Company.

« . 210

)

{x) To compound :ind allow time. for the payment or sufist‘action of any

Gy j

N, &

-
N




7.

T

iii)

The Inquiry Officer
covere

whom the fand was allotted and for what purpose?

. The fand mutated by Malik Abdul Qayum to the name of his wife Mst:
Nusrat Shaheen as gift from “Friends Vegetables Ghee Pvt: Limited-

was legal in the light of revenue laws, being sole owner of Friends

* Vegetables Ghee Pvt: Ltg- or otherwise?

In case of illegal transfer as gift, what losses have been caused to govt:
in the terms of taxes as 4% tax? .

i s sian s s o
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* Case Judgement http://www.plsbeta.com/LawOnline/law/content21.asp?Casedes...

-

2017 P L C (C.S.) 214

~
T

[Punjab Service Tribunal}

Before Khalid Mahmood Ramay, Member-II A \ l 6 hed Mﬂy\
NAVEED SHAH —

Versus

CITY POLICE OFFICER, FAISALABAD and 2 others

Appeal No.746 of 2016, decided on 20th October, 2016.

(a) Punjab Employees Efficiency, Discipline and Accountability Act (XII of 2006)---

----8s. 4(1)(b)(vi) & 19---Dismissal from service---Punishment, reduction in---Employee was
police/constable, who was posted as Muharrar, was dismissed from service despite that Enquiry
Officers had recommended minor penalty---One drug paddler was arrested red-handed, but was
released without any legal action against him on direction of Police Inspector---Allegations against
employee was-that he being a Muharrar, did not inform the Incharge about release of accused from
the lock-up---Competent authority though had the power to differ with the recommendation of
Enquiry Officer, but'said powers were not discretionary, rather subject to assigning valid reasons:--
No reason was assigned by the punishing authority to disagree with recommendation of the Enquiry
Officer---Punishing -authofity was legally bound to formulate his opinion on the basis of solid -
evidence available on record and give reasons for differing with the-recommendations made in the
enquiry report---No such 'mﬁnéﬂr-?}f‘rhe punishing authority was not in
agreement with the recommendation of Enquiry Officer, a de novo enquiry should have been
- ordered; pointing out the differences and lacunae in the previous enquiry; but that was not done,
. . . . . . . . .
which resulted into serious miscarriage of justice---Prima facie, the matter of arrest and release of
accused was between the A.S.I. and Inspector---Charge against the employee being contributory in
nature, was not sustainable---Service tribunal accepting the appeal of the employee modified the
1 punishment in the manner that penalty of dismissal from service, was converted into forfeiture of
approved service for one year---Employee was reinstated into service---Intervening period during
which employee remained out of job was treated as leave of the kind due. '

2006 SCMR 60 rel.
(b) Punjab Employees Efficiency, Discipline and Accountability Act (XII ofl2006)---

----S. 4---Penalty/punishment---Philosophy---Philosophy of punishment was based on the coricept of
retribution, which could be either through the method of deterrence or reformative---Extreme
penalty, in service matter, for a minor act depriving a person from right of earning would defeat the
reformatory concept of punishment---Punishing a subordinate in a harsh manner, always would
create lack of interest, which could discourage him to prove himself an efficient and hard ‘working
officer/official---Service Tribunal reduced the quantum of penalty so that nature of punishment could
be transformed reformatory to some extent and efforts of the employee could be appreciated and
dispensation of justice was énsured---Employee was guilty of not informing the seniors and for that
act penalty awarded to the employee was unjustified and did not commensurate with the nature of

charges allegedly attributed against the employee particularly when three Enquiry Officers
recommended minor penalty for the employee.

Malik Muhammad Akhtar Awan for Appellant.

1 of 4 06-Jul-19, 12:00 PM
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Case Judgement http://www.plsbeta.com/LawOnline/law/content21.asp?Casedes...

Sardar Muhammad Ahmad, District Attorney and Atta Mahmood, ASI for Respondents.
Date of hearing: 20th October, 2016.
JUDGMENT

KHALID MAHMOOD RAMAY.--- Briefly stated the facts of the case are that the appellant
Naveed Shah, Constable No.2601/6375 of District Police Faisalabad while posted as Moharrar at
CIA Staff Tariqgabad was proceeded against departmentally under PEEDA Act, 2006 by way of show
cause notice dated 03.08.2012, carrying following allegations against him:--

"DSP Organized Crime Faisalabad made a special report that on 07.05.2012, T/ASI
Muhammad Shahid arrested drug peddler namely Sohail Ahmad s/o Ghulam Muhammad r/o
Chak No.188-RB (Lakar Wala) PS Chak Jhumra red handed and recovered heroin 375 grams
from his possession. T/ASI brought the accused at CIA Staff Tariqabad and released him
without any legal action. He has been found guilty to the extent that T/ ASI conducted a raid
without bringing the same into the notice of his Incharge Inspector Muhammad Asif
No.F/423 and used private vehicle.

In order to meet the ends of justice, RPO Faisalabad appointed DPO Chiniot as enquiry
officer to conduct a discreet regular enquiry and submit report based on facts. The enquiry
officer conducted a thorough enquiry by associating the real facts. The Enquiry Officer held
him guilty that he neither informed the incharge CIA Staff Tariqabad for detention of accused
Sohail nor about the release of Sohail from the lockup of CIA Staff Tarigabad.

During inquiry, it come to light that no one can be confined or released from lockup without
approval/ permission in this regard. Inspector Muhammad Asif rather released the accused on
the request of T/ASI Muhammad Shahid."

On the basis of a fact finding inquiry conducted by DPO Chiniot, the CPO Faisalabad, vide order
dated 05.10.2012, awarded the appellant major penalty of dismissal from service, against which his
departmental appeal was rejected by RPO Faisalabad on 22.03.2013. Thereafter, the appellant
preferred revision petition to IGP Punjab, Lahore who, vide order dated 12.07.2013, reinstated the
appellant into service provisionally and ordered de novo inquiry. Consequently, the competent
authority/respondent No.1 initiated de novo proceedings against the appellant vide charge sheet
dated 16.08.2013 containing the above said allegations against him and appointed SP Admin. and
Security, Faisalabad as inquiry officer who submitted inquiry report recommending minor penalty
against the appellant. However, the respondent No.l, vide impugned order dated 20.05.2014,
awarded the appellant major penalty of dismissal from service. Feeling aggrieved by order dated
20.05.2014, the appellant preferred departmental appeal before RPO Faisalabad, which was rejected
vide impugned order dated 31.10.2014. Thereafter, the appellant filed revision petition before IGP

Punjab, Lahore, but the same was also rejected vide impugned order dated 11.01.2016. Hence, this
appeal.

2. Record as produced by the department, memorandum of appeal along with its annexures and
comments of the respondents were perused. Arguments heard from both sides.

3. Learned counsel for the appellant argued that in the first round of litigation the appellant was
dismissed from service on the basis of an inquiry conducted by DPO Chiniot, which was a fact
finding inquiry as is evident from para No.2 of show cause notice dated 03.08.2012, whereby regular
inquiry was specifically dispensed with. He added that before deciding departmental appeal and
revision petition two inquiries were got conducted; one was conducted by DSP/SDPQ Sadar Circle,
Faisalabad and the other was conducted by SSP RIB Faisalabad. Both the inquiry officers found the
penalty of dismissal from service too harsh and recommended for minor penalty. Learned counsel
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further argued that on the direction of IGP Punjab, the competent authority conducted de novo
proceedings by appointing SP Admin and Security, Faisalabad as inquiry officer who also
recommended minor penalty against the appellant. Learned counsel submitted that the respondent
No.1 without pointing out any deficiency in the de novo inquiry proceedings and without expressing
any cogent reason to disagree with the recommendations of inquiry officer, awarded the appellant
again extreme penalty of dismissal from service in an arbitrary manner in sheer violation of principle
of natural justice, which is liable to be set aside by this Tribunal.

4. - It was further argued that even otherwise the charges are factually incorrect. He explained
that during his posting as Moharrir at CIA Staff, Tarigabad, Faisalabad, Muhammad Shahid, T/ASI
arrested one drug peddler namely Sohail Ahmad s/o Ghulam Muhammad but subsequently he
released the said accused from police lock up on the direction of Inspector Muhammad Asif. The
DSP Organized Crime, Faisalabad reported the incident to CPO Faisalabad who appointed DPO
Chiniot to hold an inquiry. During inquiry ASI Muhammad Shahid categorically made his statement
that after arrest of above said accused he telephonically informed Inspector Muhammad Asif who
directed him to release the accused, which was accordingly done. Learned counsel contended that in
the whole picture the appellant did not play any role. But he was punished on the charge of not
informing the seniors about the release of accused Sohail Ahmad by ASI Muhammad Shahid
keeping aside the fact that said ASI released the accused on the direction of Inspector Muhammad
Asif. Learned counsel continued that even if it is conceded that appellant was guilty of not informing
the seniors about the arrest and release of the accused Sohail Ahmad, even then the penalty is too
harsh and do no commensurate with the alleged guilt,

5. In addition to above, learned counsel for the appellant argued that the revisional
authority/respondent No.3 rejected the revision petition of the appellant on merits as well as on the
point of limitation without discussing as to how the revision petition was time barred, and without
mentioning the date of its institution. Learned counsel explained that departmental appeal of the
appellant was rejected by RPO Faisalabad on 31.10.2014 and after receipt of copy of the said order,
the appellant filed revision petition before IGP Punjab, Lahore/respondent No.3 on 24.11.2014
through Pakistan Post Service vide its receipt No.UMS38966281 dated 24.11.2014, but the
respondent No.1 wrongly rejected the same without bringing on record date of its institution.

6. On the other hand the learned District Attorney negated the contentions raised by the
appellant and maintained that both the impugned orders are just and liable to be upheld because the
competent authority is empowered by law to award any penalty contrary to the recommendations of
the inquiry officer and there is no lacuna in the orders impugned before this Tribunal. He

emphatically relied upon the comments of the respondents and maintained that the impugned orders
have been passed lawfully and merit to be upheld.

7. Patient hearing was given to both the parties and record was perused minutely. It is well
settled law that it is obligatory for prosecution to prove its case against the accused persons beyond
any shadow of doubt and on the basis of independent and discrete evidence. But in the present case,
the department failed to prove its case adequately. The charges leveled against the appellant are with
regard to inefficiency arising out of confinement and release of an accused without bringing this fact
into notice of seniors while posted as Moharrar at CIA Staff Tariqabad and to substantiate the
allegations multiple inquiries were conducted. In the 1st inquiry, though it was a fact finding inquiry,
conducted by DPO Chiniot the appellant was held guilty and was awarded major penalty of dismissal
from service, whereas the penalty recommended was a minor one. Thereafter at the level of appellate
authority and revisional authority two inquiries were conducted; one was conducted by DSP/SPO
Sadar Circle, Faisalabad and the other was conducted by SSP RIB Faisalabad. Both the inquiry
officers found the penalty of dismissal from service too harsh and recommended for minor penalty.
Yet another inquiry was conducted by SP Admin and Security, Faisalabad, who discussing the matter
in detail recommended minor penalty against the appellant. Though the competent authority has the
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powers to differ with the recommendations of the inquiry officer but said powers are not
discretionary rather subject to assigning valid reasons. Whereas no reason was assigned by the
punishing authority to disagree with the findings and recommendations of the inquiry officer. The
punishing authority was legally bound to formulate his opinion on the basis of solid evidence
available on record and give reasons for differing with the recommendations made in the inquiry
report but the same fact is non-existent in the instant case. Further if the punishing authority was not
in agreement with the recommendations of inquiry officer, again a de novo inquiry should have been
ordered pointing out the deficiencies and lacunas in the previous inquiry. But this was not done,
which resulted into serious miscarriage of justice.

8. Coming to the merits of the case it is surfaced from record that while the appellant was
posted as Moharrir CIA Staff Tariqabad, District Faisalabad one ASI Muhammad Shahid arrested a
drug peddler namely Sohail Ahmad and brought him to police station and thereafter released him. As
per statement got recorded by T/ASI Muhammad Shahid before the inquiry officer, he categorically
stated that he informed the Incharge CIA Staff Tarigabad/Inspector Muhammad Asif and on his
direction he released the accused Sohail Ahmad. Thus, it is prima-facie proved that the matter of
arrest and release was between the ASI Muhammad Shahid and Incharge CIA Staff
Tariqabad/Inspector Muhammad Asif. Hence, the charge being contradictory in nature was not
sustainable.

9. So far as the question of limitation in filing the revision petition is concerned it is established
from record that appellant in para 5 of the instant appeal specifically asserted that he filed the
revision petition within prescribed period of limitation, i.e. on 24.11.2014, however, respondent
No.3, in reply to said para, did not rebut the version of the appellant and submitted an evasive reply
that "matter of record". Perusal of order dated 11.01.2016 passed by IGP Punjab, Lahore/respondent
No.3 shows that while rejecting the revision petition on the point of limitation, no record with regard
to its institution has been discussed or relied upon. Therefore, the version of the learned counsel for
the appellant with regard to filing of revision petition on 24.11.2014 through Pakistan Registered
Post vide its receipt No.UMS38966281 dated 24.11.2014 carries weight.

10. - It is also worth consideration that the philosophy of punishment is based on the concept of
retribution, which may be either through the method of deterrence or reformation. The Hon'ble
Supreme Court of Pakistan has observed in its various judgments that "in service matters, extreme
penalty for minor acts depriving a person from right of earning would defeat the reformatory concept
of punishment. Reliance is placed on 2006 SCMR 60. To punish a subordinate in a harsh manner
always creates lack of interest which may discourage him to prove himself an efficient and
hardworking officer/official". Keeping in view this principle 1 intend to reduce the quantum of
penalty so that nature of punishment could be transformed reformatory to some extent and efforts of
the appellant could be appreciated simultaneously as well as dispensation of justice could be ensured.
At the most the appellant is guilty, so as to say, of not informing the seniors and for that act penalty
awarded to the appellant is unjustified and not commensurating with the nature of charges allegedly

attributed against the appellant, particularly when three inquiry officers recommended minor penalty
to be imposed upon the appellant.

11. In view of what has been discussed above, this appeal is accepted and the impugned orders
are modified in the manner that the penalty of dismissal from service is converted into forfeiture of
approved service for one year. Resultantly, the appellant is reinstated into service. The intervening
period during which the appellant remained out of service is treated as leave of the kind due.

HBT/16/PST ‘ Appeal accepted.
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[Federal Service Tribunal}

Before Sheikh Ahmad Farooq, Chairman and Syed Nasir Ali Shah, Member

MUHAMMAD SOHAIL BUTT

Versus

CHIEF (MGT CUSTOMS) REVENUE DIVISION FEDERAL BOARD OF REVENUE,
ISLAMABAD and another )

Appeal No.213(L)CS of 2015, decided on 6th October, 2015.
(a) Civil Servants (Appeal) Rules, 1977---

----R. 3---Government Servants (Efficiency and Discipline) Rules, 1973, R.6-A---Service Tribunals
\ Act (LXX of 1973), S.4---Removal from service---Allegations of inefficiency, misconduct and
corruption---Minor penalty, enhancement of---Withdrawal of representation---Effect---Minor penalty
of "withholding of four increments" (without cumulative effect) was imposed upon the appellant by
the Authorized Officer but "Authority"/"Appellate Authority" modified the said minor penalty to
major penalty of "removal form service"---Validity---Departmental appeal filed by the appellant was
to be heard and decided by the "Appellate Authority” and not by the "Authority"---Respondent
(official) was not sure whether he was acting as "Authority" or "Appellate Authority"---Respondent -
(official) had arrogated to himself both positions as "Authority" and "Appellate Authority"---Power
of revision was available to the "Authority" and not to the "Appellate Authority"---Power conferred
“under S.6-A of Government Servants (Efficiency and Discipline) Rules, 1973 was revisional and not
appellate and same had to be exercised suo motu---Respondent (official) had acted as "Appellate
Authority" and not as "Authority"---Revisional power was not available to the respondents (official),
he had exercised revisional power in his appellate jurisdiction and not suo motu---Section 6-A of
Civil Servants (Appeal) Rules, 1977 empowered the Appellate Authority to confirm, set aside or
modify the previous order---Authority was required to specify the reasons while enhancing the
penalty---Authority merely mentioned in the show cause notice that the penalty imposed by the
Authorized Officer was inadequate and did not commensurate with the gravity of the charges
established against the appellant---Such was a vague and skimpy statement---No reasons for
enhancement of penalty had been given---Authority was not justified in imposing impugned major
penalty upon the appellant---Allegation of posting financial loss to the government exchequer could
not be foisted upon the appellant---Withdrawal of departmental representation would not have the
effect of forfeiting vested right of appellant to assail the imposition of penalty before the Service
Tribunal---Inquiry report on the basis of which minor penalty was imposed on the appellant was
found to be unfounded and misconceived---No justification existed for imposition of minor penalty
upon the appellant---Impugned orders were set aside and appellant was directed to be reinstated into
“service with all the consequential back benefits---Appeal was accepted in circumstances.

G.M. Pakistan Railways and others v. Muhammad Rafique 2013 SCMR 372 and Secretary,
Government of the Punjab (C& W) and others v. Ikramullah and 5 others 2013 SCMR 572 rel.

(b) Estoppel---

---No estoppel could operate against law.
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- Appellant in person along with Asif Nazir Awan for Appellant.
Muhammad Nawaz Waseer for Respondents.
Date of hearing: 1st October, 2015.

JUDGMENT

SYED NASIR ALI SHAH, MEMBER.--- This appeal is directed against the order dated
31.10.2014 whereby minor penalty of "withholding of four annual increments" (without cumulative
effect)” was imposed upon the appellant by the Authorized Officer/respondent No.l and the
subsequent order dated 6.5.2015 whereby respondent No.2 in his position as "Authority"/" Appellate.
Authority" modified the aforesaid minor penalty to major penalty of "removal from service".

2. Facts leading to the filing of this appeal may be summarised. While posted as Deputy
Superintendent (BS-16) Model Customs Collectorate (Preventive), Lahore the appellant was served
with a charge sheet by respondent No.1 in his position as "Authorized Officer" on the allegations of
inefficiency, misconduct and corruption. It was inter alia alleged that the appellant being hand in
glove with the importers of betel leaves facilitated them to evade Government taxes and duties and
thereby posted financial loss to the Government exchequer. The appellant in his reply to the charge
sheet controverted the allegations levelled against him. Muhammad Irfan Waheed, Additional
Collector was appointed as Inquiry Officer to probe into the allegations levelled against the
appellant. Vide Inquiry Report dated 21.4.2014 the aforesaid allegations against the appellant stood
proved. Thus respondent No.1/Authorised Officer served a Show-Cause Notice dated 28.4.2015
upon the appellant. The appellant in his reply to the Show Cause Notice again refuted the allegations.
Subsequently, vide order dated 31.10.2014 the Authorised Officer/respondent No. 1 imposed minor
penalty of "withholding of four annual increments" (without cumulative effect) upon the appellant.
On 17.11.2014 the appellant filed a departmental representation against the aforesaid order dated
31.10.2014. However, the aforesaid departmental representation was withdrawn by the appellant on
27/28.3.2015. But vide letter dated 26.3.2015 which was received by the appellant on 30.3.2015 a
Show-Cause Notice was served upon the appellant to explain as to why major penalty of dismissal
from service be not imposed upon him. The appellant in reply to the Show-Cause Notice again
controverted the allegations. He also maintained that he had already withdrawn the departmental
representation. However, vide impugned order dated 6.5.2015 major penalty of removal from service
was imposed upon the appellant.

3. Against such a ticklish backdrop the appellant brought this appeal by inter alia maintaining
that the impugned order is defective in that respondent No.2 acted as "Authority" instead "Appellate
Authority" and as such lacked competence to impose the impugned penalty upon him. He also
maintained that respondent No.2 had not assigned any reason while enhancing minor penalty into
major penalty. The appellant thus prayed for setting aside of the impugned orders dated 31.10.2014
and 6.5.2015 with consequential relief of reinstatement into service with back benefits.

4, The appeal was resisted by the respondents. It was inter alia maintained that keeping in view
the gravity of the allegations levelled and proved against the appellant during the inquiry respondent
No.2 after fulfilling codal formalities had justifiably imposed the major penalty upon the appellant. It
was pointed out that the appellant had filed departmental appeal before the Chairman, FBR,
Islamabad, which has not yet been decided and as such the instant appeal is incompetent.

5. We have heard the learned counsel for the parties and gone through the available record with
their able assistance.
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6. As noted supra, the impugned penalty of removal from service was imposed by respondent

- No.2 upon the appellant. First of all it has to be seen and determined as to in what capacity
respondent No.2 had imposed the aforesaid penalty upon the appellant. Section 3 of the Civil
Servants (Appeal) Rules, 1977 reads as under:-

"3. Every civil servant shall be entitled to appeal, to the appellate authority from an order
passed by an authority or an authorized officer imposing upon him any penalty."

In the case in hand, as noted above, the minor penalty of "withholding of four annual increments"
(without cumulative effect) was imposed upon the appellant by the Authorized Officer. As such the
departmental appeal which was filed by the appellant against the aforesaid order was to be heard and
decided by respondent No.2 in his position as "Appellate Authority" and not as an "Authority". But a
perusal of the impugned order dated 6.5.2015 reveals that respondent No.2 was himself not sure
whether he was acting as "Authority" or "Appellate Authority". In the impugned order respondent
No.2 arrogated to himself both positions as "Authority" and "Appellate Authority". Not only this the
Show-Cause Notice which was issued by respondent No.2 to the appellant for imposition of major
penalty provision of Rule 6-A of The Government Servants (Efficiency and Discipline) Rules, 1973
was invoked which reads as under:-

"6-A (Revision).-—- The authority may call for the record of any case pending before or

disposed of by the authorized officer and pass such order in relation thereto as it may deem
fit."

A bare reading of the aforesaid provision of law makes it abundantly clear that this power is
available to "Authority" and not the "Appellate Authority". Additionally, the power conferred under
the aforesaid provision of law is revisional and not appellate and has to be exercised suo motu. But
the respondent No.2 was acting as "Appellate Authority" and not as "Authority". As such the
aforesaid revisional power was not available to him. Besides, the respondent No.2 exercised this
power in his appellate jurisdiction and not suo motu. As such reliance on the aforesaid provision of
law was misconceived and untenable.

7. Notwithstanding the above we have to see whether respondent No.2 was justified in
enhancing the minor penalty already imposed upon the appellant by the Authorised Officer to the
major penalty. Section 6(a) of the Civil Servants (Appeal) Rules, 1977 does empower the Appellate
Authority to confirm, set aside or modify the previous order. But in G.M. Pakistan Railways and
others v. Muhammad Rafique (2013 SCMR 372) it was held that while enhancing the penalty the
Authority is required to specify the reasons for the proposed enhancement. Similar view was adopted

in Secretary, Government of the Punjab (C&W) and others v. Ikramullah and 5 others (2013 SCMR
572).

8. Now we have to see whether respondent No.2 while issuing Show-Cause Notice to the
appellant for the enhancement of penalty had specified the reasons. In the Show-Cause Notice dated
25.3.2015 issued to the appellant by respondent No.2, it was merely mentioned that the penalty
imposed by the Authorised Officer "is inadequate and does not commensurate with the gravity of the
charges established against you". Similarly while imposing enhanced major penalty of removal from
service vide impugned notification dated 6.5.2010 the aforesaid assertion made in the Show-Cause
Notice was reiterated. This was a vague and skimpy statement and as such it is difficult to hold that
respondent No.2 had specified reasons for the enhancement of the penalty within the contemplation
of the aforesaid pronouncements of the Hon'ble Supreme Court of Pakistan. Viewed in such a

perspective respondent No.2 was not justified in imposing impugned major penalty upon the
appellant.

9. Not only this it has to be seen whether charges were proved against the appellant during the
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'départmental inquiry. It is pertinent to mention “that in the concluding paragraph of the Inquiry

Report the Inquiry Officer had felt not inhibition in concluding that "the Department could not place
on record direct or corroborated evidence pértaining to Corruption of the accused official in this
case. The charge of corruption thus remains unsustainable at this stage." Besides, gravamen of the
respondents against the appellant is that he failed to check weight of betel leaves and did not point
out its inordinate tare weight. It is pertinent to mention that weighment of betel leaves was the
responsibility of the examining officer and not of the appellant. As such the appellant could not be
held responsible for this lapse. Besides, it was not the duty of the appellant to assess duty and taxes

~ leviable on the import of betel leaves in question. As such the allegation of posting financial loss to

the Government exchequer cannot be foisted upon the appellant. Not only this, the findings of the
Inquiry Officer are based on hypothesis and conjectures.

10. As noted supra, initially the minor penalty of "withholding of four annual increments
(without cumulative effect)” was imposed upon the appellant. The appellant did file departmental
representation against the aforesaid minor penalty but subsequently withdrew the same. But it needs
to be kept in mind that there is no estoppel in law. As such withdrawal of the departmental

representation by the appellant will not have the effect forfeiting his vested right to assail the

imposition of the aforesaid minor penalty of withholding of four annual increments (without
cumulative effect)" before this Tribunal. As noted above findings of the Inquiry Report on the basis
of which the impugned minor penalty was imposed upon the appellant have been found to be
unfounded and misconceived. As such there was no justification of imposition of the aforesaid minor
penalty upon the appellant.

11.  Lastly a few words may be said about the objection of the respondenta that the instant appeal
is incompetent as the departmental appeal filed by the appellant before the Chairman, FBR is still
pending. In the preceding paragraph we have already held that respondent No.2 was acting as
"Appellate Authority" and not "Authority". This being so after the decision of the Appellate
Authority dated 6.5.2015 there was hardly any necessity to file the departmental representation
against the same. As such the aforesaid departmental representation, if filed by the appellant, in
inconsequential and of no legal effect.

12.  For the foregoing reasons, while accepting the instant appeal, the impugned orders dated
31.10.2014 and 6.5.2015 are accordingly set aside. Consequently, the appellant is ordered to be
reinstated into service with effect from 6.5.2015 with all consequential back benefits.

13. No order as to costs.

14.  Parties be informed accordingly.

ZC/4/FST . Appeal allowed.
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