
■ wBEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL. PESHAWAR.

Service Appeal No. 603/2018

Date of Institution ... 03.05.2018

... 18.01.2021Date of Decision
•

Abdui Qadir PET Teacher GHS Bam Khel Swabi Son of Abdul 
Nazeef, R/o Village Kalu Khan Tehsil & District Swabi.

... (Appellant)

VERSUS

Director of (E8tSE) Khyber Pakhtunkhwa Peshawar and two other 
respondents.

(Respondents)

Mr. YAQOOB KHAN, 
Advocate For appellant.

MR. KABIRULLA KHATFAK, . 
Additional Advocate General For respondents.

MEMBER (Judicial) 
MEMBER (Executive)

MUHAMMAD JAMAL KHAN 
ATIQ-UR REHMAN WAZIRL '

JUDGEMENT;

\
MUHAMMAD JAMAL KHAN, MEMBER;-

judgment is proposed to adjudicate service appeal submitted under 

. _^Section-4 .of the ..Khyber Pakhtunkhwa Service Tribunal Act, 1974, 
whereby the .‘order; dated 16.01.2018 passed by District Education 

Officer (Male) Swabi, has been called in question whereby appellant has 

been reinstated in service but without back benefits.

The instant

Appellant was appointed as PET Teacher in the Education 

Department, he vvas charged in FIR No. 852 dated 02.09.2008 in which 

trial was conducted and appellant was acquitted frorh the charges vide 

the judgment of the Learned Additional Session Judge Swabi dated 

15.06.2011. According to the appellant, he remained behind the bars
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during the whole period encorhpassing the trial till his acquittal on the 

referred to date. According to law appellant was to be suspended 

through invocation of the relevant provision of the Government 

Servants (Efficiency & Discipline) Rules, 2011, however, respondents 

has terminated appellant from service vide order dated 07.09.2009. On 

acquittal appellant made recourse to respondents for taking the charge 

of his assignment but he was made conversant regarding the 

termination order from service and he instituted service appeal before 

this Tribunal which was accepted and appellant was reinstated in 

service vide order dated 11.06.2015 directing respondents to conduct 

de-novo proceedings. According to appellant he was reinstated In 

service with all back benefits with effect from termination dated 

04.09.2008. The respondents filed CPLA against the judgment of this 

Tribunal dated 11.06.2015 in the Hon'bie Supreme Court of Pakistan 

which was dismissed vide order/judgment dated 16.10.2017. The 

corollary of fact finding inquiry was that appellant was held entitled to 

back benefits for the period for which he remained confined in jail as he 

was unable to attend the school. The first show-cause notice issued was 

responded vide his reply dated 21.12.2017. His services were restored 

sans back benefits vide order dated 30.12.2017 which was received by 

appellant on 16.01.2018 without charge sheet and personal hearing 

which is against the principles laid down in the law on the subject. The 

departmental appeal moved for the purpose proved abortive hence, the 

present service appeal.

3. Respondents were summoned, in compliance thereof they 

attended the Tribunal through their authorized representative 

demurring with the contentions of appellant by submitting 

reply/comments.

-4. We have heard arguments of the learned counsel representing 

appellant as well as learned Additional Advocate General and were able 

0 go through the record with their valuable assistance.

According to the appellant he remained behind the bars during 

the whole duration of trial when charges were leveled against him vide 

FIR No. 852 dated 02.09.2008 under sections 302/34 PPG Police Station 

Swabi till his acquittal which was made efficacious on 15.06.2011. What 

powers were invested on the authority to deal with the situation '
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. whether he should have waited till the conclusion of trial by placing 

appellant under suspension or else he was empowered to carry on with 

the proceedings against appellant through initiation of departmental 

proceedings. Civil Service Regulation CSR 194 unequivocally provide 

that criminal proceedings cannot debar the authority from 

commencement of departmental proceedings. The question arises as to 

whether there is confirmatory evidence of worth credence that appellant 

remained behind the bar during the whole period encompassing trial? 

When he was arrested or else when he voluntarily surrendered to the 

authorities? It is not clear. How in the absence of any confirmatory 

record the version of appellant can be admitted. Purportedly copy of a 

departmental appeal has been placed on record but it is not clear as to 

whether It was really communicated to the authorities concerned on the 

inception of departmental proceedings as according to his own version 

appellant was behind the bar ’during that period of time how he 

managed to file departmental appeal has not been verifiably explained 

it was the bounden duty of appellant to have proved this factum beyond 

doubt that he was acquaintant with the departmental proceedings 

initiated against him otherwise it is a big contradiction of the eminence. 

On the one hand he alleges to be unaware of the initiation of punitive 

proceedings while on the other he is moving departmental app^^which 

are pleas poles apart. He cannot swallow hot and cold in th^Ssame 

breath^jit has been noted on record that soon after nomination in the 

FIR appellant remained absconder when he surrendered is not clear 

whether he has informed his department in consequence of leveling of 

criminal charges well in time which was mandatory for a civil servant as 

under Rule-20 of the Khyber Pakhtunkhwa Government Servants 

'^Conduct Rules, 1987, in case a government servant is involved In a 

criminal case as an accused, he shall bring the fact of such involvement 

or conviction as the case may be to the notice of head of the office or 

department immediately, or if arrested and released on bail soon after 

such release. Failure on the part of civil servant would tantamount to 

misconduct and he could not retain any right in that circumstances. The 

record on file do not reveal that appellant has conveyed information to 

the higher-ups when he was implicated in a criminal case. Appellant 

was terminated from service on 07.09.2009 whereas he was charged in 

the FIR on 03.09.2008 under Section 302/34 PPC vide FIR no. 852.

.!
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Disciplinary proceedings were already initiated when appellant was 

purportedly confined in jail and when he was divested of the purple of 

holding government assignment he stood removed from the prestigious 

post and ceased to hold investiture of a civil servant as he was deprived 

of his title during the course of remaining at large when he winked the 

authorities by remaining in concealment. The inquiry committee did not 

declare appellant to receive back benefits however, this fact was placed 

before the competent authority to decide whether the order passed was 

in accordance with the spirit of FR 54 which provides that "if otherwise 

(reinstated but punished departmentally) such proportion of pay and 

allowances as the revising or appellate authority may prescribe. The 

suspension period in a case falling under clause (b) will not be treated 

as a period spent on duty unless the revising appellate authority so 

directs". Appellant was not placed under suspension rather removed 

from service and he did not hold the post with the department. It has 

been candidly provided by the dictum of the Hon'ble Supreme Court of 

Pakistan that when there is no work there is no pay, reliance in this 

regard is placed on 2003 SCMR 228. It has further been provided that 

the act of absconsion or being fugitive from law would not be regarded 

as a reasonable ground to explain absence reliance in this regard is 

placed on 2017 SCMR 965. Absconsion has to be reasonably explained 

which fact has not forth come on behalf of appellant. Appellant was 

rightly proceeded by issuance of show-cause notice. Inquiry was 

conducted, a chance for personal audience was provided. The tenets of 

rules in vogue were observed. Purportedly no departmental appeal was 

moved the credibility and authenticity of which has been denied 

vehemently by respondents. It is abundantly clear and is a settled 
^1 principle that when there is no departmental appeal the service appeal 

is not maintainable vide PLJ 1991 TRC (Service) 153, 1992 PLC 

(C.S) 666 and 1994 PLC (C.S) 1262. Therefore, we hold that the 

order dated 30.12.2017 passed by the competent authority whereby 

back benefits were declined suffer from no illegality.

As regard the previous chain of litigation it is pertinent to take 

into account that this Service Tribunal by virtue of order dated 

11.06.2015 made an order for reinstatement of appellant into service 

for the purpose of fresh disciplinary proceedings whereas the issue of 

back benefits was subjected to the outcome of fresh proceedings
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however, the District Education Officer (Male) Swabi, not only made an 

order reinstating the appellant but also held him entitled to all back 

benefits from the date of his termination i.e 04.09.2008 which is 

obviously not in conformity with judgment of this Tribunal and was 

erroneous to this extent, therefore, in the light of fresh inquiry 

proceedings the District Education Officer (Male) Swabi, treated the 

willful absence from duty of appellant with effect from 03.09.2008 to 

11.06.2015 as extra-ordinary leave without pay which is in accord with 

the dictates of the judgment passed by this Tribunal and the inquiry 

proceedings. As regard the plea taken in ground D of appeal, the 

excerpt of Fundamental Rule 54 as mentioned herein above, a 

discretion has been invested in the authority by clause (b) which can 

allow or decline such portion of such pay and allowances as he may 

prescribe and which period has to be excluded to have been spent on 

duty. The august Supreme Court of Pakistan has vividly provided that 

when the civil servant has not rendered duties for a definite period of 

time he is not entitled to receive emoluments for that period.

For what has been discussed in the foregoing paras, we find no 

substance in the instant appeal which is dismissed. However the parties 

are left to bear their own costs. File be consigned to the record room.

07.

h
ANNOUNCED
18.01.2021

(MUHAMMAD JAMALTtF 
Member (Judicial)

a

\
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (Executive)
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Servic^ppeal No. 603/2018

Order or other proceedings with signature of Judge or 
Magistrate and that of parties where necessary.

Date of order/ 
proceedingsS.No

31 2

Present.18.01.2021

Mr. Yaqoob Khan, 
Advocate ... For appellant.

Mr. Kabirullah Khattak, 
Additional Advocate General ... For respondents.

Vide our detailed judgement of today, we find no

substance in the instant appeal which is dismissed. However

the parties are left to bear their own costs. File be consigned to

the record room.

ANNOUNCED
18.01.2021

(M u h a m m a
Member (Judicial)

(Atiq-ur-Rehman Wazir) 
Member (Executive)



N

4 ■
Appellant in person present. Mr. Kabirullah Rhattak, 

Additional Advocate General for respondents present.

The Bar is observing general strike, therefore, the 

matter is adjourned to 18.01.2021 for hearing b^re the D.B.

09.11.2020

\

f

(Mian Muhai^ad) 
Member (E)

.r

t
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i
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Due to COVID19, the case is adjourned to 

J 7/2020 for the same as before.

09.07.2020 Nemo for appellant. Mr. Kabirullah Khattak, Addl. AG 

alongwith Fazle Khaliq, ADEO for the respondents present.

On the last date of hearing the matter was adjourned 

through Reader note, therefore, notices be issued to 

appellant/leamed counsel for arguments on 03.09.2020.

ChairmanMember (E)

03.09.2020 Appellant is present in person. Mr. Kabirullah Khattak, 

Additional Advocate General for the respondents is also 

present. According to the appellant his counsel is engaged in 

Dar-ul-Qaza District Swat and is not available today. 

Requested for adjournment. Adjourned to 09.11.2020. File to 

come up fot^ar^ments before D.B.

(Mian Muhammad) 
Member (Executive)

(M u h a m m aB'^Jamaf-KtraTT 
Member (Judicial)
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V - Lawyers are on strike as per the decision of 

Peshawar Bar Association. Adjourn. To come up for 

further proceedings/arguments on 12.03.2020 before

06.01.2020

D.B.

Member

iMt^W •••>

12.03.2020 Counsel for the appellant present. Asst: AG 

alongwith Mr. Fazal Khaliq, ADEO for respondents 

present. Learned counsel for the appellant seeks 

adjournment. Adjourned. To come up for arguments on 

09.04.2020 b^re D.B.

I

Memb Member



t
: 27:08.2019 Learned counsel for the appellant and Mr. Kabir Ullah Khattak

V, ir
learned Additional Advocate General present. Learned counsel for 

the appellant seeks adjournment to furnish in the shape of detail 

judgment of trial court etc. and to render proper assistance. Adjourn. 

To come up for additional documents and arguments on 09.10.2019 

before D.B.

MemberMember

Appellant present. Mr. Riaz Khan Paindakheil learned 

Assistant Advocate General present. Appellant seeks adjournment as 

his counsel is not in attendance. Application allowed. Adjourn. To 

come up for arguments on 21.11.2019 before D-B.

09.10.2019

Member

Appellant absent. Learned counsel for the appellant absent. 

Mr. Kabirullah Khattak learned Additional Advocate General for 

the respondents present. Notice be issued to the appellant and his 

counsel for attendance on the next date of hearing. Adjourned. To 

come up for arguments on 08.01.2020 before D.B.

21.11.2019

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member
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18.03.2019 Counsel for the appellant present. Mr. Kabirullah Khattak, 

Addl: AG alongwith Mr. Fazal Khaliq, ADO for respondents 

present. Written reply submitted which is placed on file. Case to 

come up for rejoinder and arguments on 07.05.2019 before D.B.

Member 
(Ahmad Hassan)

07.05.2019 Mr. Mir Zaman Safi, Advocate for appellant and Addl. AG 

for the respondents present.
/ ■

Rejoinder on behalf of the appellant has been submitted 

in response to the parav\/ise comments by the respondents. The 

same is placed on record. To come up for arguments 

02.07.2019 before the D.B.
on

02.07.2019 Appellant in person present. Mr. Kabirullah Kliattak 

learned Additional Advocate General alongwith Mr. Fazal 

Khaliq, ADO for the respondents present. Due to general strike 

on the call of Khyber Pakhtunkhwa Bar Council, learned 

counsel for the appellant is not available today. Adjourned. To 

come up for arguments on 27.08.2019 before D.B

<0) (Hufesam Shah) 
Member

(M. Amin Khan Kundi) 
Member

/

i



Learned counsel for the appellant present and seeks adjournment to 
render proper assistance that as for how . long the appell^t remained 
absconder in connection with the criminal case registef^against him. 
Adjourn. To come up for preliminary hearing on 31.01.2019 before S.B

26.12.2018

Counsel for the appellant Abdul Qadir present. Preliminary 
arguments heard. It was contended by learned counsel for the appellant 
that the appellant was serving in in Education Department as Physical 
Education Teacher. It was further contended that during service he was 
involved in criminal case fdr committing murder and the competent 
authority imposed major penalty of dismissal from service on the 
allegation of his absence from duty. It was further contended that the 
appellant filed service appeal before this Tribunal and, this Tribunal 
partially accepted the appeal of the appellant vide judgment dated 
11.05.2015 with the direction to respondent-department to reinstate the 

. ■ appellant for the purpose of fresh disciplinary proceeding. It was further 
contended that the respondents also challenged the judgment of this 
Tribunal before the august Supreme Court of Pakistan but the appeal of the

also 'dismissed vide judgment dated

31.01.2019

\^U.

respondent-department was 
16.10.2017. It was further contended that de-novo inquiry was conducted 

direction of the Service Tribunal and on the basis of which theas per
appellant was reinstated in service however, the period from 03.09.2008 to 
11.05.2015 was treated as extraordinary leave without pay vide order dated 
30.12.2017. It was further contended that the order dated 30.12.2017 was 
received to the appellant on 16.01.2018 as reveled from the copy of 
impugned order. It was further contended that the appellant filed 
departmental appeal on 23.01.2018 but the same was not responded hence, 
the present service appeal on 03.05.2018. It was further contended that the 
aforesaid mentioned period with effect from 03.09.2008 to 11.03.2015 the 
appellant was in jail and it was beyond the control of the appellant to 
attend the duty therefore, the respondent-department was required to 
extend the back benefits to the appellant for the said period instead of 
treating the said period as extraordinary Ipave without pay.

\

The Contention raised by the learned counsel for the appellant need 
consideration. The appeal is admitted for regular hearing subject to all 
legal objections. The appellant is directed to deposit security and process 

_ fee within 10 days, thereafter, notice be issued to the respondents for 
written reply/comments for 18.03.2019 before S.B.

Ap:/e;Ln( Dc::cBiLd 
Socurit^ ProcosS'Fee

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER



03.10.2018 Counsel for the petitioner and Mr. Kabirullah 

Khattak, Additional AG for the respondents present. 

Arguments on restoration application heard. It was 

contended by the learned counsel for the petitioner that the 

main appeal was filed on 03.05.2018 and the petitioner was 

directed to appear before the Tribunal on 06.09.2018 but 

when the petitioner '^rS personally appeared before the 

Reader of the court on 06.09.2018 he was told by the 

Reader that the appeal has already been dismissed in 

default on 02.08.2018 therefore, when the petitioner came 

to know about the dismissal order of the appeal on 

06.09.2018, he immediately filed the present restoration 

application on the same day therefore, the application is 

well within time'and prayed for restoration of application.

!

I

On the other hand, learned Additional AG for the 

respondents opposed the contention of learned counsel for 

the appellant and contended that the restoration application 

is time barred and prayed for dismissal of the same.

Perusal of the record reveals that the petitioner has 

claimed in the restoration application that he was given the 

date of preliminary hearing of 06.09.2018 and when he 

came to this Tribunal on that date he came to know that his 

appeal was dismissed in default on 02.08.2018 therefore, 

he submitted restoration application on that very day. 

There is nothing in rebuttal to the claim of the petitioner 

therefore, the application is accepted and the appeal is 

restored to its old number. To come up for prelirninary 

hearing on 07.11.2018 before S.B.

(Muhammad Amin Khan Kundi) 
Member

>■
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Form-A

FORM OF ORDER SHEET
Court of

Appeal's Restoration Application No. 273/2018

Date of order 
Proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

06.09.2018 The application for restoration of appeal no. 603/20181
submitted by Mr. Abdul Qadir through yaqub Khan Advocate 

may be entered in the relevant register and put up to the Court 

for proper order please.

REGISTRAR
2 This restoration application is entrusted to S. Bench to be 

put up there on J-'/y

MEMBER

\ •\
A

N‘• ^
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Neither the appellant nor his counsel present. On the
his counsel was

{ 02.08.2018
I' ■. previous'two dates neither appellant nor, 

present and this conduct on his part is suggest that he is not 

interested to pursue his case, hence this Tribunal is left with 

option but to dismiss the appeal in default. Parties are left 

to bear their own costs. File be consigned to the record room.
no

:• Announced:
hairman <2^^'02.08.20i8

i<
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Form-A i

FORMOFORDERSHEET
Court of

603/2018Case No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

1 2 3

The appeal of Mr. Abdul Qadir presented today by Mr. 

Yaqub Khan Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for proper order please.

03/05/20181

REGISTRAR ^

This case is entrusted to S. Bench for preliminary hearing 
to be put up there on ^ 1 '

\SW5l l€ .
2-

(

CH^RMAN

None present on behalf of the appellant. Adjoumec-. 

To come up for preliminary hearing on 12.07.2018 before 

S.B.

25.05.2018

1

(Muhammao Amin Khan Kundi) 
Member

!

Neither appellant nor his clerk of the counsel present. 

Preliminary, arguments could not bfe heard due to killing of a 

la;^er Barrister Haroon Bilour in a suicide attack during the 

election campaign. To come up for preliminary hearing on 

02.08.2018 before S.B.

12.07;2018

Chairman

f
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Before The Hon’able Service Tribunal of KPK at

Peshawar

Appeal No. /2018

Abdul Qadir PET Teacher GHS Bam Khel Swabi so of Abdul 

Nazeef R/o Vilalge Kalu Khan Tehsil & District Swabi

Appellant

VERSUS

4. District Ecucation Officer (Male) Swabi Respondent

APPEAL

INDEX
S.No Descriptions Annex: Pages

From to
1 Grounds of appeal____________________

Copy of order, judgment of ASJ Swabi 
dated 15/06/2011

I
2 “A”

3 Copy of order dated 07/09/2009 “B” 6
4 Copy of order/ judgment dated 11/06/2015 “C” 87
5 Copy of order

Copy of order
±

6 “E” nlo
1 Copy of finding inquiry__________

(Copy of show cause notice and reply
up,,

8 )S' 16
Copy'of order dated 30/12/20179 “H” iz10 Copy of appeal i(j>f

2.2.
11 Wakaiat Nama 2-5

v/j.Appellant,
Abdul Qadir

Trough counsel 
Yaqoob
Court at D^stt: courts Mardan.

advocate High

Dated 27/04/2018



1
4 <DBefore The Hon’able Service Tribunal of KPK at

Peshawar

- - ••Appeal No. , /2Q18
•pijsj-y No.

03
Dated

Abdul Qadir PET Teacher GHS Bam Khel Swabi so of Abdul 

Nazeef R/o Vilalge Kalu Khan Tehsil & District Swabi

Appellant

VERSUS

1. Director of (E & SE) KPK Peshawar

2. District Education Officer (Male) Swabi

3. Secretary Education KPK Peshawar Respondent

Appeal U/S-4 of KPK Service Tribunal Act 1974 against 

the order of respondent No.2 dated 16/01/2018 whereby, 

appellant is re-instated in service but without back benefit, 

which is illegal, against law andfacts.

Respectfully Sheweth; .

Appellant humbly submits as under

1. That appellant was appointed as PET Teacher with 

respondent-department.

2. That appellant was charged in a murder case vide. FIR 

NO.852 dated 02/09/2008 , trial was conducted and 

appellant was declared innocent and acquitted vide order 

- dated 15/06/2011 by the learned AST SwabL 

order, judsment of ASJ Swabi dated 15/06/2011 are attached
(Copy of

as Annex: “A”),

3. That that due to the charge and trial, appellant was kept 

under trial behind the bar injudicial lock up from the date 

of charge till the date of acquittal i-e 15/06/2011 for trial

4
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i 2.

of the case but due to/iie innocent person, appellant
acquitted.

was

4. That as per law, the appellant can suspended for trial of 

the case but respondent has terminated the appellant from 

service vide order danged 07/09/2009 which is illegal, 

against law and facts. (Copy of order dated 07/09/2009 is 

attached as Annex: “B”L

5. That after acquittal of appellant, appellant approached to 

respondents for taking over charge but appellant got 

knowledge that appellant has already been terminated 

from service vide order dated 07/09/2009'rhence appellant 

approached before the Service Tribunal through an appeal 

which was accepted and appellant was re-instated in 

service vide order dated 11/06/2015 with direction to 

conduct the fresh disciplinary proceeding. (Copy of order/ 
judsment dated 11/06/2015 attached as annex:

6. That the basis of said order/ judgment dated 

11/06/2015 , appellant was re-instated in service with all

on

back benefit w-e-f termination 04/09/2008 vide order 

dated 28/09/2015 by respondents. 
attached as “D”)

(Copy of order are

7. That respondent has filed CPLA against the order/ 

judgment of service Tribunal dated 11/06/2015 before the 

Apex Supreme Court of Pakistan, which also dismissed 

vide order/judgment dated 16/10/2017. (Copy of order is 

attached as Annex: “E”h

8. That fact finding inquiry was conducted by respondent 
and appellant was declared entitled for back benefit for the

period for which appellant was in jail for trial of the 

because appellant was unable to attend the school. (Copy 

of finding inquiry is attached as Annex:

case

a
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P. That show cause notice was issued to appellant which 

properly reply by appellant vide his reply dated 

21/12/2017. (Copy of show cause notice and reply is attached 

as Annex: “G”).

was

10. That appellate is re-instated in service but without back 

benefit vide impugned order dated 30/12/2017 which is 

received by appellant on 16/01/2018 without charge sheet 

and personal hearing which is illegal, against law and 

facts. (Copy of order dated 30/12/2017 is attached as Annex:

11. That appellant preferred an appeal before the respondent No..l 
but in vain. (Copy of appeal is attached as Annex: *T’).

12. That order of respondent is against law, facts ,.illegaTand 

liable to be set aside on the following grounds inter alia..

GROUNDS

A. That order of respondent N0.2 dated 30/12/2017 dated 

30/12/2017 is illegal, against law and facts, liable to be 

modified to the extent that appellant may please be re-instated 

in service with all back benefits.

B. That it is strange enough that appellant was re-instated in 

service with all back benefit vide order dated 28/09/2015, 

which is still intact then, issuing of impugned order of 

respondent aNo.2dated 30/12/2017 without back benefit is 

baseless and no legal effect to the extent of without back 

benefit, which has to be modified to the extent of re-instated

in service of appellant with all back benefit instead of without 
back benefits.

C. That it is also strange enough that appellant being innocent, 
kept under lock behind the bars and on other side re-instated 

m service without back benefits, which is penalty imposed
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.t-
upon the appellant by respondent without conducting 

disciplinary proceedings and without fault of the appellant, 

hence, impugned order dated 30/12/2017 is liable to be 

modified with the words of re-instated in service of appellant 
with all back benefits.

D. That as per FR-54, when the appellant is re-instated in service 

w-e-f termination, then he is automatically entitled for back 

benefits.

E. That innocent appellant has been kept in jail and thereafter, 

he is acquitted after conducting of complete trial, then he 

acquitted and re-instated in service with back benefits while, 

again issued impugned order dated 30/12/2017 is a 2""^ 

punishment upon the innocent person.

was

It is, therefore, humbly prayed that on .acceptance of this 

appeal, order of respondent N0.2 dated 30/12/2017 may please be 

modified to the extent of appellant may please be re-instatement itJkyU^ 

with all back benefit instead of without back benefit. Any other 

relief deemed fit may also be graciously awarded to the appellant.

L

/>Appellant,
Abdul Qadir

Trough counsel 
Yaqoob Khan^ advocate High 
Court at Distt: courts Mardan.

Dated 27/04/2018

AFFIDAVIT
I, do hereby solemnly affirm and declare on oath that all the contents 
of the appeal mentioned above are true and correct to the best of my 
knowledge and belief and noting has been concealed from this 
Hon’able court-.- -

\f'j •/ Advocate
j

f. •"> •I

•*

\
V.

b
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Accused produced in custody. Arguments 

already heard and file perused. Vide my detail judgment of 

the date today, separately recorded and placed on file, .by 
extending the benefit doubt to the accused facing trial, he is 

acquitted of the offence charged with. He is in custody, he 
be released forthwith if not required to be detaPned in jail in 

any other case. Case property shall remain intact till the 

expiry of mandatory period of appeal/revision and thereafter 

be dealt with in accordance with law. File be consigned to 

record room' after completion and compilation.

ORDER
15/06/2011

%
;

%

Announced
15/06/2011'

(Muhammad Zafarmhan), 
Addl’f-sfesions Judge-Ill, Swabi

N.,

s*

v>^

:•
?

\

•i
"T- -*"7 • ■ •

■



' /

; ■ 4

'.^'iX

f'>l- .'I-h;- F.XF.rr-Ti vie D’^TRITT (M-"r\CbK(KLl::MlLN'■ AKN SUU.i;OFlii.

rFR./v'TNATION/DISMISSAL FROM SERVIE,^

Mr Abdui Qadir PET Govl:High Schoo Shera Ghund (Swab.).
■bsco.Klcr in murder case FI!T No. 852 oa.cd 02.09.2008 302/34 PPG Police bwab.
Umai-d 'bscm from dutv since 03:09.209S and was directed to resume duty by tbc Hcad 
t CHS Ghund (Swabi) vide his office No:l2S dated 10 04.2009 No l ab dat^
27.04.3009 & No. 137 dated 14.05.2009 under registered cover on home ..ddrcs.s.

obvV UK* orders. ..j absCiU notice was issued lo him [hrou^h -D/.ll 'i 
10 06 ''009 but he Tailed to resume dui> m the

led 31.‘08.2009.

And whereas an
NE\VSPAPER."PAKiSTAN'‘Peshawa,-on :
prescribed period as reported by the concerned Head Master vide No. 14 ; !

1

Where as 1 the undersigned EDO (E&SE) Swabi CO,tnpeteni

■ The coirnteient authority is pleased to impose the major penalty nl 

rules. 1923 and special powers ordinance. 2000-01.

i

proved against him.

(MUHAMMAD ZAOA) 
EXBCUTIVK DlS'l'KlCr i< 

g-i r-:M[-:W'‘''\RV si--X2 i-i>i Mb

V

:^;__/2009.OA-lli/dated Swabi cl 
.'forwarded Tor intbrm< -^Laiid n/aciKu;Abdul Qadir ,r 

.'opy of the abc 
.cmcntary c'li-S-

Lndsi:No.^^j/;i£7 ..ic;-

,i: NWFP. Peshawar.Dire:-
District Nazim, Swabi 
Disirici Coordinaii

2.
.ficcr, Swabi.a.

.^cr. Sw'abi.
Siicr C-hund (Swabi) w/r to hts N

District Accouni
'Head MasterC • -uc ci,v.-r
Mr. Abdul Qadir P13T S/C) Abdul Nazii uHS ^hei C
District S'.vabi, (under reuis-■ red cover).

A. uoted above.
.d, VPO Kalu Khan.'l'ch.hil X;.5

.6

EXFCU'i'IVb DlSTRiO OVMC l.R 
(ELB.MbNTARY '& SEC: EDU-.)S\VAi

!•
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Ol der or olher proceediniis wiili signiUu
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mV!
—_______________ ^ 3 V
liiiXBEfLPAICMTUNKl-lWA ™ rfA-if piKS^bi^ w A [?

•APlMiAL NO. 167.9/201 ii

j (Abdul Oi>dar.i-;x-Pi-;'r ■l eacher.. •^l‘'y'-''^i‘'Pi»k.hlunkhvva throLiuh
Scereiary (b&SL-) Peshawar eic)

.'VS-

JUDGMF.NT.
Ii..06.2015 '

PIRBAKIISH SMAII. MPMRi-f?-

1>-
Appellant with counsel (Mr. Sajid 

Muhainmad Jan. OP Ipr the resp^^ndents p
Amin. Advocate), and Mr.

resent.
• V,

2. IlK i„slu,il appeal ha.s been bled by Mr. Khaziq Rehnian, Head 
I Con.stabic under Section 4 ol' the A

.Aei-|974 against the orders dated 06.09.201 <

A ■7,
>-■!.'

Khyhcr Pakhlunkhvva Service Tribunal

and 11.01.2012.
«;•

• .'A . l.enrnccl counsel lor the appellant submitted that alter rendering 10 
year. or.a.VK:c a. I-ST. ihc appellant wa. involved in a murder 

yWhich he

■ >

case due to&was unable to perfomi his duly. Tiiat the relevant ti 
period of the appellant comes onij^nc

the appellant has been proceeded under Khyber Pakhlunkhwa Civil
‘”3 whicl^ no, in the.neid a, the relevant time. 

Without charge sheet, show

/ -- time absence 
year and the record also shows that/!

y!

cause notice or enquiry, major penalty of 
remmai Irom service was imposed on tite appellant. He submitted that theI

■ ■■

.procedure adopted against the appellant is not in accordance with the 

.|,rcqu,rcmc.,H „r the Removal liom Service tSpeeial Powers, 2000. He 
; submitted tiui, ,he appeilaiil being youngejgsl master degree holder, I,iS:.

because ol tlte illegal impugned orders which

f;
i'l

3future wa.s c.xpo.scd to ruin 
• may be set aside.

V r 4. 1 he learned. Gove 
that infact , the appcilanl

(Spebial l-.uvers, 2000 according ,o yvhieh in case orwiUlul absence the

-Hititry can be dispensed with. He further submitted Unit Khyber
■^.^Munkhwa Rules ,073 menlioiied in the impugned .order is a 

[ J-iicai mislakr il.'

Pleader resisted the appeal oliihe ground 

wa.s procccLicd. under Removal iVotns^S’efv'ii^

rnment
i

i

I
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WI I'his v\as convincingly argued by [earned counsel for the appellant 

in ihc light of inalcriat on record that the procedure adopted was in 

accordance with h.&l) Rules. Id73 like adopting procedure oi'sending ol 

nt>lice ai .home address and publication ol' notice in the news paper 

ihererorc penalK under riiics can not be slated as a clerical mistake.

Needles to mention that lit'tl) Rules 1^7^ were nut in the field at that time. 

The I ribunul is of the considered opinion in the light ol material on record 

•as \\:ell as above legal delects in the instant case that the case may be 

' remitted to the respondenl-deparlmcnl to' proceed against the appellant 

; stricth in accordance with law alter giving him lull opportunity ol^efense 

lor which reason ihc impugned ordei^(i/t ^c't aside. The appellant is 

! reinstated into service for the, purpose cl' fresh disciplinai^ proceedings 

• against him; [Jack bcncfils wall be subject to the out come ol the Iresh 

^ proceedings. Parlies are lefl to bear their own costs. File be consigned to 

ihe record

7,
f -
t.

I

J

r-: 1

s •
I.

^ ANNOl INC’ld.) 
„i l };U(v.2U15

v;

(PIR BAKHSHSHAH) 
MEMBER’:A

■

(ABDUL LATIF) 
• MEMBER.Copy

*•:
.r ^Date cf Pn'.'-cnr:;''-- o 

■Nta'-ii’Cr ot vvr..;

CO;iyi:lg, i<. : „ :
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Consequent upon the decision of tk^ Honourable Khyfber Pakhtunkhiva Sendee 
^ Tribunal Peshaicar announced on dated 11,06^2015 in Service Appeal No.i679/20SJ-^

Mr^Abdul Qadir PET is hereby re-instated and ac^usfed against his original post i.e. • 
PET ^ GH^S^^^nkhel (Swdbi) uxith all back henejitsji'oni the date of his termination 
i,e.^6^&^;&oti subject to the decision of the Honourable Supreme Court of Pakistan as,^ 

CPLA has already beenfUed a^amsf thejifdgTnent of Khyber Pakhtunkhwa Service
service.Tribunal

i
1, TA/DA is not allowed. ^ 1
2. Charge report should he submitted to all concerned.

IfOTE

(NISR MUWiMMAB)
.. DISTRICT EDUCATION OFFICER 

.., (MALE) SWABIEnds^'o. 1^ / ^^ fDated Swabi the 
Copy of the above is forwarded fo^ information and n/a to the:-

1. Registrar, J^yber Pakhtunkhwa Service Tribunal Peshawa.r
2. PS to Hossoiirabie Minister for Eiem:& Secondary Edu: Govt: of KPIC Peshawar.
3. Secretary to Govt:of KPK Eiementary&Secondary Education Department, Peshawar.
5. Director E&SE Khyber PaklitunkhwaH Peshawar.
6. Distiict Accounts Officer, S>yabi.
7. ADO (B&A/Estab:) Local Office.
8. Superiateiideat local office.
9. Head Master concerned school.

/S015.

\

iO. Candidate concerned.
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IN THE SUPREME COURT OF PAKISTAM
(APPELLATE JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN. 
MR. JUSTICE MAQBOOL BAQAR. 
MR. JUSTICE IJAZUL.AHSAN.

C
CIVIL PETITION NO. 490-P OF
(Against the judgment dated n .6.2015
of the KPK Service Tribunal, Peshawar 
passed in Appeal No.l 679 of 2011 j

The Govt, of K. p. for. Secy., [E&S] Education, Peshawar and others.
..iPetitioner(s)

...Respondent{sJ
Versus

Abdul Qadar.

For the petltioner(s]: 

For therespondept(s): 

Date of Hearing:

Mr. Mujahid All Khan, Addl. A.G. KPK 

Mr, Waseem ud Din Khattak, ASC 

16.10.2017.

ORDER

E|az Afzol Khan, J.- This petition for leave to appeal has arisen ^ 

out of the iudgrrient dated 11.06.2015 of the KPK Service TribunaL Peshawar 

whereby it allowed the appeal filed by the respondent and set aside the 

order of the DepartmentaLAuthority removing him from service.

The learned Addl. A. G. appearing on behalf of the.petitioner 

contended that if the respondent was involved as an accused In a criminal 

case he was bound to bring this fact to the notice of the Head of the 

Department immediately if arrested and released on bail and that failure of

the respondent to do the same would divest him of a right to ask for 

reinstatement.

2.

. 3. Learned ASC appearing on behalf of the responden^^#^
contended that where respondent was not served in accordance wi|| 

requirements of the relevant rules then in force, the entire inquiry bein^ 

defective cannot be made basis of hh removal from service.

. A. We have carefully gone through the record and considered 

the submissions of the learned Addl. A. G. KPK as well as the learned ASC 

appearing on, behalf of the respondent.
ATTE^jS^D

j

Court As§pg»ate 
.ireme Coyrt of Pakistan

Islamabad
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aviL permoN no. 490-? of 2015.t

1

The Service Tribunal having considered the facts and 

circumstances of the case allowed the appeal filed by the respondent by

5.

holding as under

“This was convincingly argued by. learned counsel for the 
appellant in the light of material on record that the procedure 
adopted was in accordance with E&D Rules, 1973 like adopting 
procedure of sending of notice ot home address and publication 
of notice in the news paper therefore penalty under E&D rules 
cannot be stated as a clerical ;\eediess to mention that-
E&D Rules, 1973 were not in the field at ihat time. The Tribunal is of 
the considered opinion in the l-ght of material on record as well as 
above legal defects in the instant case that the case may be 
remitted to the respondent department to proceed against the 
appeilanf strictly in accordance with law after giving him full 
opportunity of defense for which reason the impugned order is set '■ 
aside. The appellant is reinstated info service for the purpose of 
fresh disciplinary proceedings against him. Back benefits wHTbe 
subject to the out come of the fresh proceedings. Parties are left 
to bear their own costs. File be consigned to the record."

' The paragraph reproduced above and even the record 

available would show that the respondent was not served in accordance 

with the requirements of iaw. The proceedings against the respondent 

resulting in his removal from service thus cannot be said to have been 

initiated and concluded in'ocvcordciricc with iow. A do novo irjquiry in the 

circumstances* of the case has rightly been directed by the Service Tribunal. 

The view taken by the Tribunal thus being free from any legal or factual 

error is not open to any interference.

For the reasons discussed above, this petition being without 

merit is dismissed and the leave asked for is refused.

6.

7.

Sd/-Ejaz Afzal Khan,J
SdJ-Maqbool Baqar.J
Sd/-Ijaz ul AhsanJ

certified to be True Copy
■ •Hi*’ “•*

'I
!

!■ 7y ■y /I
^'Islamabad. Court Associate 

upreme Court of Pakistan 
Islamabad16.10.2017.
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fDETAIL OF THE NOTICES IS:- ,
. 1. Letter No- 126,
. 2. Letter No: 135,

3. Letter Np: 137,
10. The .Head

of Mr. Abdul Qadar, PET,
& Secondary Education) Swabi on 29-05-2009.

absence notice was issued to him through Daily Urdu. 
Newspaper "PAKISTAN" (Peshawar) on 10-06-2009 but he ’ failed 
to resume his duty.

12. The Service of Mr. Abdul Qadar,. PET,
Shera Ghund (Swabi)
Officer (Elementary & Secondary Education) Swabi 
No: 6701/07. dated 07-09-2008.

13. He surrendered himself before the law on {18-07-2011) in
Station Swabi. ^

dated 10-04-2009 
dated 27-04-2009 ' 
dated 14-05-2009

Master concerned submitted absence report in, respect

5

to Executive District Officer (Elementary
ii

11. A final'S

i

Government High School 
were terminated by the the Executive District

vide his letter

Police
i

14. He was acquitted by the Court on 15-06-2011.
15. He remained willful absent with effect from 03-09-2008 to 23-06- 

2011, because as per Rule 20 of Civil Service conduct. Rules, 1987 
he could not inform the departmental about his where about.

codal formalities for reinstatement however the16.He adopted all the
department did not reinstate him.

17.He appealed to the 
accepted on 11-06-2015.^ 

18.Mr. Abdul

Service Tribunal for reinstatement—which was _

Qadar, PET. was— rpin.qt;^fpjd and adjusted against his 
Government Higher Secondary School Bamkh^original post at

(S^^bu subject to 
CFEA^ has

the decision of Honorable SX of Pakistanr‘'''p\s 
already been filed against the judgment of Service 

Tribunal Khyber Pakhtunhawa Peshawar.
department’s negligence as it did not initiate the

inquiry at the time of reinstatement and it could not pursue the 
case accordingly.

then Executive District Officer (Elementary &
Education) Swabi and litigation Officer both
leaving loop-holes of escaping in the mentioned case.

21.It is
hfm with the

19.The de novo

20.The Secondary 

are responsible for

very astonishing to note that the Services Tribunal
provision that the department should conduct de 

while the then District Education Officer (Male)
him with all back

reinstated 

novo 
Swabi 

date of his

inquiry, 
reinstated 

termination.
benefits from the
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PROCESS OF INQUIRY-«••4 "

' ReffBrence to* the Letter of District 
Endost No, s 11143-45, dated 27-10--2017,

. intimated the proceeding
the record related to the. matter from 
Ghund. ’. The committee also .visited Government 
Scho.ol, Bamhail • and served a questionnaire on 

collected the reply and other necessary documents regarding the case.

Education Officer (Male) Swabi, 
the inquiry committee 

and checked and collected the photo copies of
Government High School Shera.

Higher Secondary 

Mr.- Abdul Qadar, PET,

FINDINGS

In light - of the available record, response to the questionnaire and 

verbally collected information the following findings were observed.

05-04-1999 and was1. Mr., Abdul Qadar was appointed as PET on 
. posted at Government Middle School Zaida (Swabi).

2. He was transferred to Government 
(Swabi) from 
2007.

3. He remained absent from duty on 02-09-2008 and his Absence Report was

Middle School Shera 

Government High School Permoli (Swabi) on
Ghund

01-01-

/

submitted to the District Education Officer (Elementary & Secondary Education) '' 
Swabi Office by the Head Master of Government High School Shera Ghund vide his 

letter No^ 50, dated 04-09-2008.
4. He was accused of murder'case. /
5. According to TAR he remained/ absent with effect from 03-09- 

2008. V.
• 4

6. The SHO of Police Station Swabi, provided the copy of FIR, logged
against Abdul Qadar under PPG 302/34, on 02-09-2008.

7. The Head Master through his letter No, 61, dated 20-09-2008,
submitted the copy of the said FIR to the office of Executive
District Officer (Elementary & Secondary Education) Swabi.

District (Elementary
Education) Swabi through his letter No, 2578, Dated 07-10-2009
asked the Head Master to send notice to the teacher concerned on 

his home address through Registered Mail and then submitted the 
case for legal action. -
According to the instructions of the Executive District Officer 
(Elementary & Secondary Education) Swabi the Head Master

c*'

isshed three notices to the teacher
Address, informing him to attend his duties.

Secondary8., The Executive Officer &

on his Home
ir*"'

m
€

?'/a



SUGGESTIONS AND RECEMMENDATIONS.
In ‘ the light, of above mentioned findings the following suggestions 

are given for necessary action please.
' ■ a) Mr. Abdul Qadar PET has no

benefits with effect from 03-09.-2008 to 

cost, because of-his willful absence, 
b) The remaining period that is

2015 is left on the discretion of competent authority to decide .

right of -payment and back 

23-06-2011, at any

from 23-06-2011 up to 11-06-

>
to give back benefits to the teacher or otherwise.

initiated the then 
Muhammad 

who had

againstproceedings may be
Officer (Male) Swabi, Nisar

and the then ligation officer Mr. Khalid Mateen 

pursued the case improperly. ' ^ ^

c) Departmental
District Education

INQUIRY COMMITTEE
A

2. MUHAMMAD NAEEM 

HEAD MASTER 

GHS GOHAR ABAD (SWABI)

1. Vgl^NDAR SHER 
PRINCIPAL

GHSS MANSABDAR (SWABI)

h-.-

:?■

I
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DISTRICr EDUCA'i lON OFEVCK (MALE) SWABI
(Office phone & !-ax No 0938^.8020^, o.w2 s\\:.^:}rci)vaho<i.conn

Show Cause Notice

I f

/
•w-i.r- ■*' j.i t

■, O' •! •>•:» 5-;.r. i- I

' - 1 \: I U€'1

] :1': 1t
X

11. Ii•> !.'I>
tif, Jchaiigir Khan District Education Officer (Male) Swahi do hereby serve the Show 

Cause Notice upon Mr.Abdul Qadar Pf-T in response to the de novo enquiry a.s.signed to 
■the department in the appeal of Mr.Abdul Qader PfiTdecideci by the humble Service 
'fribuna! Khyber Paklitunkhwa on 11.06.2015.

Where as you Abdul Qader PH')' has been appointed in the !•2iuca[io^ Dcpartnienl 
05.11.1999 and served till 02.09.2008.

•:
■|

■'I

on

I•2Where you luive be
absent' iTorn your duty w.e.f. 03.09.2008.

ijyhere-as you have'.been informed by the Dcparlmem on your home address but you 
' -'failed to report for yoiir duty.

2;!: ' . ■! 2
.'Whefe ils you did hot inform the department of the,mailer and remained absent and silent. 

Whcrc-as you have been informed through print media but you did not rcpoil for dulv.
■i : ' ' . '

Where as you surrendered to the law atid then did not inform the department.

Where as per the ciiijuiry report, you remained willful aliseiit till 23..6.201 I.'--

■fhus you convicicd ofrule 20 of Civil Servant conduct rule ;987.

Where as you have been reinstated in service oii the direction.', of the 1 (otiourabie Service 
i rK'una! Khyber Pakhtiinkhwa ‘or t-tc purpose of tie tiovo eru.uiry a.iid proceedings under 

is-ing i :&!2 rn les, .20! !.

;iNow2yyiicie Ui liic churgo of lUJi iitiOiliiliig <:ej,'cinri'!eni Wi.,)! ill lliuc iidS proved cmd da-.
■: i Uniourable Supreme Court of 1‘akistan has also accepted that the accused siiouid inform 
Clhe departmehl in paral-2 of its judgment dated i 6.10.201 '/"Under conduct rules No.20 of

f So why a fresh disciplinary action is not initiated against you under the existing 1-&U 
'rtiie.s, 2011 and why you not be removed from ( lovcrnmcnt Service as on the basis of 
your wilifu! absence for about Od yeans, in the iiglh of IVesli Judgment of the Suprentc’
Court of Pakisian and where a.s the Suprente Court, of Pakistaii’s decision slates that "No 
work no wage" Under SUMR 2003-228.

You are.hereby iinonned to show cause to ihc charges leveled against voii in written, 
within 07 days of :ts issue or you opt lo be liearJ in person., it'you opt to be Iteard in 
person then attend ihe 'ofllcc ol lhe DflOfM) Svvabi on any working day after 05.12.2017.

Alt l1:. igcd ill Liuruer case'en -d.v.o^.'iOOs and you have been found ■

i
!

i1

I 1
I

,1
f;

! > :!

1-

1

I

'!
::

I
T

i1

a

;
;

f
DJSYKicVHDLK. . IVOM OM'ICPR 

(^ALr) AvfABlI ^77^i1

1 >i : - lE'ndstiNo.
■-^:2 _________ /Dated Swabi ine|j^/^_

;; ■ SLibmilfcd to Mr. Abdul Qadar Pf;T,'GH.SS Bamkhct (Swabi) for
information and n/action,

:-r- l

/2C:7.
;;t

DIS'iW'!’ I'tCUK

VJj

.1
I

• f.I • •I
I
1 /i



'C

i 4ijl^Oh

wit'ij? Li^/1
16/12/2012/12/2017-.v^ 1^7 WvJb'/lJi/.

7J fjj;^ ^

■<£lJl^w£i/l(?S'302/34PPCr2^03/09/2008.'.v^852/t=>-.>a1- t;b'

'd u >1*1^ d V ^

ji X ^ 1^' t>t !»_j Lii^,

u
-Us'/,..15/06/2011

. C^d

670,dti/ytu/'y!(HJv}S6?'^j:.o’~ °EO/23/06/2011^5<^^yU^,^Ju^2lJl.^J?
.V-^ / Dismiss

jy iry:f^ L ^/|^L7^^Ajf(jrrvj^/11 /06/2015
Hi/ 07/09/2009d

^v'VU^JdADenovo/ Back Benemsd/^^

Hi L/d/^y-^ 1-/Jy)/i D

Letigat OJ>A-l^J^j>^SyhCPiKiCP ,

■ di^^t,La/d/l^l_dld'L_:T^y//y/Te/-|r)/2017^::,_^CF

i^

ion No 490-P-2015oHddH^T^.yKd.Jd^: A'
H / H Ut i!--!r-j'Z ^-'-L^j /-'d'v,y,■ ,'H|J

-L4rr/dd’r^lly'5,(L5^yt£,i_y^_^j7j,/^
J .'/U y

V-'

4-> -’cL. iji- J>/i Denovo

■ ij U wy HJJu^j I u //d >/ > J y bVd^ i:_

’-r/V; Jy 5/1-
w; L^ L ix'iy: d d r ^./.

UHj;^.dvydd’-H d.j,7 ■^ li/- H' 17 ^ 5yr AL/

FR 54/[^y^jLdt'y^dHJyLyyy^-^^/jj^yV

-i^~

ly J-/c. / Ld'y^ ) b"’/ U-wL"d d

-*^dHa?^Back Benefits.A

►-/td’-'- '■
f- S//_Jc:,ui/J.7Z:Intervening Perioci..id//'oy_v,yi:/yc-:,;1iy, y__

1...

•■ £

.•■• I . '
1/ './.'■u'

lf-'w|.-'d/d-'>•

■'yl//d

y>^j7;'iGHss PETA'j^ld•->'
.^§
%21/12/2017 '^vy:

f'
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DlSWUCi' F.DUCA I ION OKFK K (IViALK) SWABi
(Otncc niu'.nc & I'ax No 09382K023').Nv •,..

OKl iCK ORDER.

C'on.scquL'ni upor. ihc lliidings and rccomincndaiions ol'ihc dc novo 
enquiry eondi.ictcd on the instructions of the Ciourl. the competent authority is pleased to 
dispose oiTthc willfu! long absence case ohMr.Abdul Qadir Pl"i' in the Ibllowing manner.

As YOU have aeeepled ihtit yoti did not mrorm da' department vvell in time 
ai'iu thus ieiund guilty Linde.' rule 20 o( the (hvil Servants connect rules 1987. which 
divest you iVom right of re instalemenl aipng-with hack Itcneiius under hi&iJ rules 20 i I. . 
You were removed 'Voni service i.c. deparlnientaiiy pLUtishea. During this period voa liid 

, not perlorni your dutv at school and you come under the 2007 SCMli 228. which eleariv . 
states ihtu when a Ciovcrnincnt servant does not peri'orm his duly, he is not entitled lor 
hnaneial henelils which has been termed as " No work no wage .

So in the light of the above (act, lindings and recommendations of the 
enquiry eomrnitteey the eornpelenl authority is pleased to:-

Re-mslalc you in (iovernmenl Service due lo your a'.;ou!llai by the (’tnii 
takir.g leniency in [his particular ease.

't and

Your willlul absence period from 03.09.2008 !o 1 1.06.2.0015 is converted liuo 
k.Kira Ordinary Leave without pay under VM 54 (b).

tJl'HANGJR KHAN)
ItlS hRiO !' LDIJCA riON OlddCLK 

(IVIALL) SWAILn, .s 7 ^ ' 7 7-j NMc V 2. 2 o / 7' Lndst: No.
Copy ol the above is lorwarded for information and necessary action lo the 

]. Secretary l-.&SiL GovPol Khyber Pakhtunkhw'a. Peshawar
2. Director Llemenlary & Secondary Lducation Khyber Pakhtunkhwa, Peshawar,
3. District Accounts OkPiccr,
4. District Monitoring Officer. Swabi.
5. Principal GJISS Jkimkhel (Swabi)
6. Mr.Abdul Qadir PL2'

.1^ fiDIS'J'IBpr J^!5UC.aAK.
'Cvialk/swaim
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Before the Hon’ able service Tribunal kpk 

Peshawar
y- ' -v. ■I'

Appeal No. 603/2018
Abdul Qadir Appellant

Vs

Sectary Education etc..... .......Respondents

Service appeal
Subject: Application for restoration of Appeal of appellant CL,

No.

Sir, Q /iSifigiici

Appellant humbly submits as under:-

1. That above captioned case was fixed for preliminai^ hearing on 02/08/2018 , 
which was dismissed in default (copy of appeal and order sheet is attached).

2. That counsel for appellant was personally appeared before the reader of the court of preliminary 
hearing, how given the date for preliminary hearing on 06/09/2018 ,which has entered by counsel 
appellant diary for 06/09/2018 in infirm appellant for said date.

3. That today when counsel for appellant along with appellant appeared before this hon’able tribunal 
and got knowledge that case has already been dismissed in default on 02/08/2018, which is illegal, 
against law and facts.

4. That no any notice has been issued to the appellant as well as counsel for appellant, due to which 
appellant as well as counsel for appellant has got no information/ knowledge regarding the date 
fixed.

5. That absence of appellant is not willful but due to no knowledge of the date fixed.
6. That superior courts are given preference to the decision on merit.
7. That appellant has valuable rights attached with instant case .

It is therefore, humbly requested that order dated 02/08/2018 may please be set aside and the case of 
appellant may please be re-fixed .

Appellant.-7^- 
Abdul Qadir

Trough couF^el^------------
Yaqoob KhatyAdJ/ocate High 
court at Distt: courts Mardan

Dated: 06/09/2018

Affidavit

I undersigned declared on oath that the contents are true and correct.

Advocme.,

C
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Before The Hon’able Service Tribunal of KPK at
PeshawarI ;

Itt i
I /•

/
r-

k Appeal No. ^ /2Q18./I
S: /

f

&ft • • ;
//

&
Abdul Qadir PET Teacher GHS Bam Khel Swabi so of Abdul 

Nazeef R/o Vilalge Kalu Khan Tehsil & District Swabi

--V /■<

If
I

VERSUS

1. Director of (E & SE) KPK Peshawar

2. District Education Officer (Male) Swabi

3. Secretary Education KPK Peshawar Respondent
S3

Appeal U/S~4 of KPK Service Tribunal Act 1974 against 

the order of respondent No.2 dated 16/01/2018 whereby, 

appellant is re-instated in service hut without back benefit, 

which is illegal, against law and facts.

iI
:•?!
I •

I '■

I

I
r:

Neither the appellant nor his counsel present. On the 

two dates neither appellant nor his counsel was
02.08.2018

previous
present and this conduct on his part js suggest that he is not© © z d e nts ID O ^

- — 3 '

2 es as
i ^
^ ©fd- ■ interested to pursue his case, hence this Tribunal is left with 

option but to dismiss.the appeal in default. Parties are left 

to bear their own costs. File be consigned to the record room.

S. g s fi ■«S
CfQ “In © 7 

^ ^ %
ftn ©

f ^ $ no
©
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i
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1^

I

Srz/"Announced:
t' !

V! hairman> 02.08.2018
ii^ I■( 1
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\ A\ %N I

I



r
I

Before the Hon’ able service Tribunal kpk 
Peshawar

I )
t n<)-;
'■

C-1 Appeal:No. 60 3 720 1 8
Abdul Qadir Appellantf!

Vs

Sectary Education etc Respondents

Service appeal
Subject: Application for restoration of Anneal of annellant
Sir,

Appellant humbly submits as under:-
1. That above captioned case was fixed for preliminary hearing on 02/08/2018 

which was dismissed in defaull (copy ol appcal and order shed is atlached) ' 
2. That counsel for appellant. . ^ personally appeared before the reader of the court of preliminary

3. That today when counsel for appellant alonig with appellant appeared before this hon’able tribunal 
against law^rnd^factl^^^ ali'eady been dismissed in default on 02/08/2018, which is illegal,

' to whichappellant as well as counsel for appellant has got
fixed. information/ knowledge regarding the.dateno

5. That absence of appellant is not willful but due to no knowledge of the date fixed.
. That superior courts are given preference to the decision on merit 

7. That appellant has valuable rights attached with instant case .

appellam m “^btli!xJd'"'*'' the
case of

Appellant.--^--. 
Abdul Qadir

iX^
Trough coun$epV................
Yaqoob Kh inAai/ocate High 

court at Distt: courts Mardan !.

Dated: 06/09/2018

Affidavit

1 undersigned declared oath that the contents are true andon correct.

Advocate.

srC,-t£0
h>.r,..'nCATE

BU4CiRfAK Vlo

,/
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(DBefore The Hon’ablc Service Tribunal of KPK at
Peshawar

I;

Appeal No._4fl3 /20r8
1

O'- ■2.^i - ;: t S. I!r

i

Abdul Qadir PET Teacher GMS Bam Khcl 

Na/xel \iJo Vilalge Ivalu ITliaii'] ehsil & EislricL Svvabi
Svvabi so of Abdul

Appel lajjt--;
s»

<-.v,aVERSUSI ?
!;1. Director of (E & SE) KPK Pesha

2. Dislricl Education OlTiccrlMalc) Svvabi

3. Secretary Education KPK Peshawar

> :iwar
i

aV..;/■y v'v
m

Respondent!iI
Appeal U/S-4 of KPK Service Tribunal Act 1974 against 

the order of respondent No.2 dated 16/01/201H whereby, 

appellant is re-mstated in service but without back benefit,

which is illegal, against law and facts.

02.08.2018 Neither the appellant nor his counsel present. On the' 

previous two dales neither appellant nor his counsel was 

present and this conduct on his part,is suggest that he is not 

interested to pursue his case, hence this Tribunal is left with 

no option but- to dismiss the appeal in default. Parties are left 

to bear (heir ovvn costs. File be consigned to the record room.’

V, >: 3

'5
■;c To

r.

! !

Announced: -•, .I
. X?,02.08.2018 hairnian i

DOx: ^

"Xi \ i Vi\ !

1^! I - ^
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r;.!/. cr Before the Hon’ able service Tribunal kpk

n/p ■ iri-shtJ

c
AppcaKNo. 603 /2018

Abdul Qadir Appellant

v.Vs

Sectary Education etc.. Respondents

Service appeal
Subject: Application for restoration of Anneal of annellant
Sir,

Appellant humbly submits as upder:-

1. That above captioned case was fixed for preliminary hearing on 02/08/2018 , 
which was dismissed in default (copy of appeal and order sheet is attached). ’

2. That counsel for appellant personally appeared before the reader of the court of preliminary 
hearing, how given the date for preliminary hearing on 06/09/2018 .which has entered by counsel 
appellant diary for 06/09/2018 in inllrm appellant for said dale.

3. That today when counsel for appellant along with appellant appeared before this hon’able tribunal
and got knowledge that case has already been dismissed in default on 02/08/2018, which is illeeal 
against law and facts. ®

4. That no any notice has been issued to the a^ipellant as well as counsel for appellant, due to which 
appellant as well as counsel for appellant has got no information/ knowledge regarding the date

was

»

_ 5. That absence of appellant is not willful but due to no knowledge of the date fixed.
6. That superior courts are given preference to the decision on merit.
7. That appellant has valuable rights attached with instant case .

appellam m “e case of

Appellant.- 
Abdul Qadirih\o^

Trough counselA-------------
Yaqoob Kh^rvAdiocate High 
court at Distt: courts Mardan

. .1

Dated: 06/09/2018

Affidavit

i undersigned declared on oath that the contents are true and correct.

,r
AdvocMe.,

r

;,Tar.:nCftTE
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'v* cVBefore The Hon’able Service Tribunal of KPK at
PeshawarI / ;

c
K5--7

Appeal-No. /20I8 A;;-. J

f
0

i ; c I [

Abdul Qadir PET Teacher CHS Bam Khcl Svvabi so of Abdul 

Nazeet R/o Viialge Kalu Khan Tehsi! & District Swabi

t-
■:

/
'

Appel IcjjTt-'r
' .. • b I.A;-'-)---

.r.nr

42m 4-i -. VERSUS

1. Director of (E & SE) KPK Peshawar

2. District Education Officer (Male) Swabi

3. Secretary Education KPK Peshawar

tfAj V\
e-hm 7A :/ ^■ it'E

V£i/iw ____

B
Respondent

I
Appeal U/S-4 of KPK Service Tribunal Act 1974 against

(he order of respondent No.2 dated 16/01/2018 whereby, 

appellant is re-instated in service hat without back benefit,

i

which IS illegal, against Jaw and facts.

.. ..■»»»—»

;
;

02.08.2018 Neither the' appellant nor his counsel present. On the'- 

previous two dales neither appellant nor his counsel was 

present and this conduct on his part.is suggest that he is not 

•interested to pursue his case, hence this Tribunal is left with 

no option but lb dismiss the appeal in delauil. Parlies are left , 

to bear their own costs. Pile be consigned to the record room.

C 3 y
t*' *' r

3T.-. :: "•
•v; u

r-t.r>
•;

C: : r; -!
■ :
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i',:

Announced: Sz/I'V . ZHf.02.08.2018 '■ hairnian I./A
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Before the'^i-ion’ able service 'I'ribunaf kpk 

Beshawar
Ki:' 'f.V'

:'-Av27-2?-5//g’3702^
Appeal No. 603 /2() 15

, . ,;
Ahihil (,);uiir ApjK-llanig;

Vs'.Mi. Sectary Education etcM-. F<t*spondentsit;
Service apjjcal 

of annellant)4' Subject; Appifeafion for restoration of Annf>:il
•fi

>lr 'i•fe V*.
• V'l<t

Appellant humbly submits as under:-•ol
t 1. That above captioned case was fixed for preliminary hearing on 02/08/20IS

yy dismissed in dcnu.ll (copy ofappcal and order si,eel is am,ched) '
2. I hat counsel lor uppellanl was personally appeared belore the reader oTthe'eourt of preliminary

ni.^' !!!'"'r'; “r'" '^7PP="“' “'“"eappeared belore this hon’able tribunal 
;i|; agaiL Lli^d fehg' P' 02/08/2018, which is illegal,

4. That no any notice has been issued 
appellant as well as counsel for 
fixed.

E-
iferm

to tne appellant as well as counsel for appellant, due to which 
appellant has got no information/ knowledge regarding the date

■7. That appellant has valuable rights attached with instant case .T-'
lie
■g••r. r

‘ f

^ ■ *I'Slhercforc, humbly requested that order dated 02/08/20IS
appellant may please be re-fixed . may please be set aside and the case of

j
•2, !-7 Appellant.- 

Abdul Qadir
a: •a- \S>Ir 1/

Trough counseD''^-----
Yaqoob Kh^ryAdi'oeate High 

court at Distt: couns Mardan

\3;

J'

J

Dated; 06/09/2018

Affidavit

i:

3'
■ r I undersigned declared on oath that the contents are true and correct .

A'ANV

Advochlepy—^

r.-..'OCATh
»<o'r

A Ns 0

i,''A
i;

No u-n

'i
4 ?

A
6“
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Before The H‘I" “'^'‘'^‘^'■viee Tribunal ofKPl
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Ai^ciu) Qaciic 

NazeefR/oVilalge Kah. Kl

%■' . Teacher Gl-fSw Bi'm Khcl Svvabi 

& District Svvabi
•'^0 of AbdiiJ

IT
f

Appelhmr--:'
' .. -'t- 1I III : >.•A.I; VERSUS

2- Dtstrict Education Officer |a|a) S 

"■ Education KPlIpecha
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A iV*

(‘gdi/jst
Ihe order «f respondem /do.2 dalcd< . ^ ('>/() 1/20 IS 

ndthoiu back hcne]^i,

•A
.7

e; '^'hcreby^■ i
iippcHaiif is rc-i 

^^’Oicb is U/e<^a/,

‘nslafcj in'scrviccI Ap 1 ■ .■:X •~

law and facts.i

! ■

■i,

02.08,201 X Nclihcr ii,c appcll

P'-'avious iw.pdalHs ncilbcr appdhuu

Pi'c^scnl and ijns condual on Ins 

inici'csicd [o

ecopuen bur],, dijaniss II,c appeal

to bear [beir

,i. .•'• oor his- eonnScl 
) a

am Pi'oapm. On the 

otir his epiinsel was.g.'P
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r
'A
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Before the Mon’ itble serviee Tr-ii)iin;il k[)i< 
I’esilinvar

¥f.
i Appeal No. 603 /2(J i y
A'

•'\ hi li 11 ( l.’H 1] |- .. A|>|H-|I.ii:l

r. II • Vs• '< ;
•Sectary [Alucatioii etc Ke.sponclems

Service appeal
Subject: Application for re.storation of Anneal of anoellaiit

^:f''Sir, ■
AA' -
"Si Appellant humbly submits as under;-

0 '■VAf

• T'hai above captioned case

I »‘
fixed for preliminary hearing on 02/08/2018 

which was dismissed in deranll (copy of appeal and order si,eel is allaclied).
2, I hal counsel lorappeilam was personally appeared bel'ore die reader of die coma of preliminary 

hearing, how given die dale for preliminary hearing on 06/09/2018 .which has entered by counsel 
appellant diary ior 06/09/20 I 8 in infirm appellani [fir said dale.
That today when counsel for appellani along.with appellant appeared before this hoiTable tribunal 
and got knowledge that case has already been dismis.scd in default on 02/08/2018 which i '

, against law and facts. ' ’
M. That no any notice has been issued to the appellani as well as counsel for appellant, due to which 

appellant as well as counsel tor appellant has got no information/ knowledge regarding the date

was

&’■ • A-i ,
r-. •if 3.

isfillcgal,

i.
e;
7 t ill-1 fixed.
S. ill oi'appellant is not willful but due to no knowledge of the date fixed.

■^11' superior courts are given preference to the decision on merit.
/ 7. That appell^l has valuable rights attached with instant case .

if

hw''
f'W »
3 .

a

f appellam m case of

TI Appellant.-—.
Abdul Qadir

f- s>rs-:
A-

Trough courser
Yaqoob Khjuv^di^ocatc High 

3 court at Disll: courts MardanI' •f«-i:

!
V Dated: 06/09/2018
c

Affidavit-I'
9
}■■ ■ ' f-’j*' . I undersigned declared on oath that the contents are; true and correct.
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Advocile.
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a|si-
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L-

w.. O'Ij-i't- Abdul Ondir 

Nazeel'R/o Vilalge

l-t' PPl t eacher, GHS 

Ivalu K'han
Khel SvvabiI ■SO of AbduJ

: r

Appel l^y:ii-:

V b'' •C« •

VERSUS / '!>.'
\ <■ ’■>'•

JU

-■ ^

^ • Directo of (E & SE) KPK Peshaw 

Onicc 

KPK Pc^i

'■n?r ■IPi* Oi i-ar

..x' ju-
“■ Eisii'icl EcliicalioiimM-'li*' ■' (Male) Svvabir

-a3- Secretary Educatai ..

ion lavvar
Kcspondcnl

■Wu:! q/s.4 q/(/’!{ Sq„ic^
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^^U(un.p. ia\y_ and facts.

vp ^ V'' ^M,:
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‘
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k ■ !

* A
:u

is illegal^
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-* - • b-i:*
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i.

v; 02.08.20 bS;.. Neiiher [he a|)pcllaiil nor his counsel

pi-cvuius IW(, daRs ncilhcr appellanl nor his counsel 

prescnl and ibis conduct on his

; present. On the
c:

was
i' pan IS suggest llVai iye is not 

imercslcd to luirspe his case, hence Ihis Tribunal
P.P

;0'

-is Igl't with' 

in delault. Parties are left

•I
ou-;-' but lodb^nnssihc appeal 
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«efbr^Theiro„’ahle Service Tribunal ol'KPK •.(

PesiKiwar
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I- 43 -% ., !■:

" r'- N ^,Aj:)pcal __/20j 8 '.f.-it.5^'

Ifc0^' II ii Ahdul Qadir I'eache '■ GHS Bum iChel ‘Swabi so of Abdul 

'Strict Svvabi'
•.A!

Appelliu-ir':""rl-

V W0' ■
..mm %

•c* •

VBRSns •A.A>‘*' \ '•/k ■!

director of (E & SE) KPK

(Jl'lic

At]7
Pesiiaws 

(-Male) bvvabi 
KPI<C Pesliavvar

ir
2. Ojsii-ici Pdijca(i()n cr A'- ••

-a
"••C:;'.._____

3. Secretary EclucatioII le. 
II .iPAi
|l abl,
Oi.P p.

'V

a
Respondent

fei ■'V /
'rribiinal Act 1974\
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Before the Hon’ able service Tribunal kpk 
Peshawar -t - 'W-y> wi>\f

Appeal-No. 603 /2018
• ..X

1
1 Abdul Qadir Appellant
i'

: Vs

Sectary Education etc Respondents

Service appeal

Application for restoration of Appeal of.ahnellnnt
7?Sir,

Appellant humbly submits as under:-

1. That above captioned case was fixed for preliminary hearing on 02/08/2018 
which was dismissed in default (copy of appeal and order sheet is attached). ’

2. That counsel for appellant was personally appeared before the reader of the court of preliminary 
hearing, how given the date for preliminary hearing on 06/09/2018 ,which has entered by counsel 
appellant diary for 06/09/2018 in infirm appellant for said date.

3. That today when counsel for appellant aiong-with appellant appeared before this hon’able tribunal
and got knowledge that case has already been dismissed in default on 02/08/2018, which is illegal 
against law and facts. ^ ’

4. That no any notice has been issued to the appellant as well as counsel for appellant, due to which 
appellant as well as counsel for appellant has got no information/ knowledge regarding the date

5. That absence of appellant is not willful but due to no knowledge of the date fixed.
at superior courts are given preference to the decision on merit.

- That appellant has valuable rights attached with instant case .7.

appellanl m “s"’be^-fixcT'"'''

Appellant.--X.X 

Abdul Qadir

■ Trough coun^epV............ .
Yaqoob KhiryAffi/ocate High 
court at Distt: courts Mardan

Dated: 06/09/2018 

Affidavit

I undersigned declared on oath that the contents are true and correct .

■ i
Advoe/Ue.

■*

WCT.--i-7\

nCATE
obUlC

vf'-'

vS1
1

i *



■<

■

<DBefore The Hon’ab'le Service Tribunal of KPK at
Peshnwar

/
y

Appeal .No. /2018 •; 1

r
i

f
Abdu! Qadir PET Teacher, GHS Bam Khel 

Nazeei- RJo Vilalge Kalu-Khan Tehsii & District Swabi
Swabi so of Abdul

/

Appel
IiJ VERSUS

1. Director of (E & SE) KPK P.eshawar
i

2. District Education Officer (Male) Swabi

3. Secretary Education KPK Peshawar

W-i

S
i

-it

ii Respondent
•fI

Appeal U/S-4 of KPK Service Tribunal Act 1974 against

(he order of respondent-No.2 dated 16/01/201H whereby, 

appellant is re-mstated in service hut without back benefit,

which IS illegal, against law and facts.

[■

Neither the. appellant nor his counsel present, On the'’ 

previous two dales neither appellant nor his counsel was 

present and this conduct on his part,is suggest that he is not • 

interested to pursue his case, hence this Tribunal is left with., 
no opiittii hui to tlisniiss ihe appeal in tiefault. Parlies are lelV 

to bear their own costs, file be consigned to the record room.
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BEFORE THE KliYBER PAKHTUNICHWA SERVICE TRIBUNAL,
PESHAWAR.

Service Appeal No.603/ 2018 I'-

Mr.Abdul Qadir, PET, GHS Bam Khel S/0 Abdul Nazeef R/0 Village Kalu Khan
AppellantTehsil & District Swabi

f

VERSUS

Director (E&SE) Khyber Pakhtunkhwa, Peshawar
District Education Officer(Male) Swabi
Secretary E&SE) Department Khyber Pakhtunkhwa, Peshawar

1.
2.
3.

Respondents

INDEX
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t1 Para wise comments 01 to 03

2 Affidavit 04
3 Govt:of Khyber Palditunkhwa Govt: Servants 

Conduct rules 1987
A 05-06

4 2003 SCMR228 B 07-09
5 2017 SCMR 965 C 10-12

tJ
DISTRIC TiON OFFICER

(MALE) SWABI
Diels Educati^ CfOeer 

(R^te) Swabi

,:Z3T^

•> ;

■ 7

,......



0r '
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Service Appeal No.603/2018

Mr.Abdul Qadir, PET, GHSS Bam Khel S/0 Abdul Nazeef R/0 Village Kalu Khan
AppellantTehsil & District Swabi

VERSUS

Director (E&SE) Khyber Pakhtunkhwa, Peshawar
District Education Officer(Male) Swabi
Secretary E&SE) Department Khyber Palditunkhwa, Peshawar

1.
2.
3.

Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS 01 TO 03

Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

1. That there is no departmental appeal filed against the impugned order, hence not 
maintainable
That departmental, appeal is not availed , so the instant appeal is not maintainable. 
That the departmental appeal he claims and Service appeal are badly time barred, 
hence the instant appeal is not maintainable.
That the Appellant has no locus standi or cause of action to file the instant Appeal 
That the Appellant has not come to the Tribunal with clean hands.
That the Appellant concealed the material facts from the Honourable Tribunal.
That the Appellant has filed the instant Appeal just to pressurize the respondents. 
That the Appellant is estopped by his own conduct to file the instant appeal.
That, the Appeal is not maintainable in the present form and also in the present 
circumstances of the issue.

2.
3.

4.
5.
6.,
7.
8.
9.

Facts.
1. That the para relates to the appointment of the appellant, hence no need of 

comments.

2. That the appellant bluntly confesses that he was charged in a murder case. The 
appellant in fact conceals the fact that he was absconder and did not inform the 
department well in time, which was mandatory for the appellant being a 
Government servant. As per Government of Khyber Pakhtunkhwa conduct rules, 
1987, rule 20, "Report by Government servant in case of involvement in a criminal 
case, if a Government servant is involved as an accused in a criminal 
He shall bring the facts of such involvement or convection as the case may be to the 
notice of the head of the office or department immediately or if he is arrested and 
released on bail soon after such release" Failure of the Civil servant to do the 

^(|c®would divest him of a right. Thus he had committed misconduct. He was terminated 
from service on 07.09.2009.(Govcrnment of Khyber Pakhtunkhwa Govt: 
Servants Conduct rules 1987 annexed as A )

Incorrect, hence denied, the appellant was absconder and was terminated from 
service on
Judicial lock up, he was not on the strength of the Elementary and Secondary 
Education Department. The statement rendered in this para is false and incorrect.

case.

1/ same

5'

07.09.2009. When the appellant was kept under trial behind the baf

. -4



That the appellant involved in a murder case. He was absconder. He did not inform 
the department in time, which was mandatory for the appellant, being a Government 
servant, the department was kept un aware of this episode of the story by the 
appellant and committed violation of the rule 20 of Government servant conduct 
rules, 1987. He was terminated during the absconding period. His absence from 
service was willful and was rightly proceeded and terminated. Hence the order is 
legal, according to law and facts.

4.

5. That the appellant statement rendered in this para, negates the statement rendered by 
the appellant in para number 03, the appellant appeal to the service tribunal was not 
accepted but remitted to the respondent department to proceed against the appellant 
strictly in accordance with law after giving him full opportunity of defense for 
which reason the impugned order is set aside.

6. That the respondent department has filed CPLA against the judgment of Service 
Tribunal dated 11.06.2015 before the Apex Court of Pakistan. Hence the order 
dated 28.09.2015 has no legal effect.

7. That the para pertains to CPLA. Para 02 of the order is reproduced as under.
The learned Additional Advocate General appearing on behalf of the petitioner 
contended that if the respondent was involved as an accused in a criminal case he 
was bound to bring this fact to the notice of the Head of the Department 
immediately, if arrested and released on bail and that failure of the respondent to do 
the same would divest him of a right to ask of reinstatement.

8. Incorrect, hence denied, the appellant was not declared entitled for back benefits by 
the inquiry committee, but was left on the discretion of the competent authority to 
decide to give back benefits or otherwise. The respondent passed the order 
according to the real soul of F.R 54. As per FR.54 (b)” If otherwise (i.e, reinstated 
but punished departmentally), such proportion of such pay and allowances as the 
revising or appellate authority may prescribe. The suspension period in a case 
falling under clause (b) will not be treated as a period spent on duty unless the 
revising or appellate authority so directs". It is pertinent to state that appellant was 
not suspended but was terminated and was not on the strength of the department.
In 2003 SCMR 228, held that when there was no work, there was no pay.
In 2017 SCMR 965, held that act of absconsion or being fugitive from law woulc 
not be regarded as a reasonable ground to explain absence. (Judgments annexed as 
B&C) I

9. That his reply to the show cause notice was found unsatisfactory, because he did not 
reply each and every para of the show cause. He concealed the material facts like 
absconsion, rule 20 of Civil Servant conduct rules 1987 etc;.

That the reinstatement order is very much clear and self explanatory. An inquir> 
was conducted, show cause was issued and a chance of personal hearing was 
provided. Principle of natural justice was done in this particular case. Hence the 
order is legal in accordance with law, rules, policy and facts.

Incorrect, hence strongly denied. No departmental appeal filed against the impugned 
order. The departmental appeal he claims having date 23.01.2018 against the' 
impugned order has not been presented to any one. This claim is false and strongly 

When departmental appeal was not availed, so the appeal in the Tribunal is 
maintainable" Same is reported in PLJ 1991 tr,c (Service)153, 1992 PLC (CS) 

666,1994 PLC ICS) 1262,606.

Incorrect, hence denied, the appellant had the remedy to file a departmental appeal 
against the impugned order to the appellate authority, which he did not avail.

10.

;

12.



He annexed the paper just for the propose of completion of formalities, which has 
no legal effect and is punishable in the eye of law, order of respondents is lawful, 
legal according, to the facts and circumstances of the case. Hence the appellant has 
no cause of action to file the instant appeal and the appeal in hand is liable to be 
dismissed on the following grounds.

Grounds:-

A. Incorrect, hence denied. The order of respondent No.2 dated 30.12.2017 is legal in 
accordance with law, rules, policy and facts liable to be maintained. He is not 
entitled for any back benefits.

B. Incorrect, hence denied, the order dated 28.09.2015 has no legal effect, because the 
case was subjudice in the Supreme Court of Pakistan. The impugned order dated 
30.12.2017 without back benefits is in accordance with law, rules, fact and policy. It 
has a legal effect. He is not entitled for any back benefits.

Incorrect, hence denied, the appellant was willful absent at the time of termination 
from service. He has committed concealment of facts. The impugned order dated 
30.12.2017 is justified, in accordance with law, rules, facts and policy. The order 
has legal effect.

C.

D. Incorrect, hence denied, he was rightly treated as per F.R 54 (b), which states," If 
otherwise (i.e, reinstated but punished departmentally), such proportion of such pay 
and allowances as the revising or appellate authority may prescribe. The suspension 
period in a case falling under clause (b) will not be treated as a period spent on duty 
unless the revising or appellate authority so directs". It is pertinent to state that the 
appellant was not suspended but was terminated and was not on the strength o]' 
department.

E. Incorrect, hence denied, the appellant was involved in a murder case. He remainec 
absconder without any information to the head of the department. The appellanll 
violated the mandatory rule 20 of Government of Khyber Pakhtunkhwa conduct 
rules 1987 and thus rightly removed him from service. He was not innocent but has 
committed misconduct. Ignorance of law is no excuse.
The, respondents may be allowed to raise further points/ grounds at the time of 
hearing of this appeal.

In view of the above submissions, it is earnestly requested that the instant appeal 
may very graciously be dismissed with cost.

Distri^Ei f^r 

bfficer
(Male) SWiii

Director Elemenj/ary & Sec^dary Education
KhyberPal/htunkhw^,^P®awar. .

hlemciitary & Secoai^ fcaucalia^
Kliybsr Pflkhtffltoft

Secret; Elementary & Secondary Education 
Department Govt:of KPK
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Service Appeal No.603/2018

Mr.Abdul Qadir, PET, GHS Bam Khel S/O Abdul Nazeef R/0 Village Kalu Khan
AppellantTehsil & District Swabi

VERSUS

1. Director (E&SE) Khyber Pakhtunkhwa, Peshawar
District Education Officer(Male) Swabi
Secretary E&SE) Department Khyber Pakhtunkhwa, Peshawar

2.
3.

Respondents

AFFIDAVIT

We do hereby solemnly affirm and declare on oath 

that the contents of the para wise comments are true and correct to the best of 

our knowledge and belief, nothing has been concealed from this Honourable 

Tribunal.
I

t

m
DISTRICT EDUeATION OFFICER 

(MALE) SW/^BI

O^Wwcation ;er
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CHAPTER-3
GOVERNMENT OF KHYBER PAKHTUNKHWA 

CONDUCT RULES, 1987
Statutory Provision regarding Conduct.
Section.l5 Civil Servants Act, 1973.-The conduct of a civil is regulated by rules 
made^ or instruction issued, by Cjovemmait or a prescribed authority, whether generally 
or in respect of a specified group or class of civil servants.

The Khyber Pakhtunkhwa Government Servants (Conduct) Rules, 1987.

1, Short title and commencement. (1) These rules may be called The Khyber 
' Pakhtunkhwa Government Servants (Conduct) Rules, 1987.

(2) They shall come into force at once. '

2. Extent of applit:ation:-These rules apply to every person, whether on duty 
leave within or without The Khyber Pakhtunkhwa serving in connection with 

the affairs of The Khyber Pakhtunkhwa, including the employees of the Provincial 
Government deputed to serve under the Federal Government or with a statutory 
Corporation or with a non-Govermnent employer, but excluding:-

(a) members of an All-Pakistan Service serving in coimection with the 
affairs of the Province;

(b) employees of the Federal Government or other authority deputed 
temporarily to serve under the Provincial Government; and

(c) holders of such posts in connection with the affairs , of the Province of 
Khyber Pakhtunkhwa as the Provincial Government may, by a 
notification in the official Gazette, specify in this behalf.

or on

Definitions ;-(l). In these rules, unless there is anything repugnant in the3.
subject or context;

(a) "Government" or "Provincial Government" means the Government of 
The Khyber Pakhtunkhwa;’

"Government Servant" means a person to whom these rules apply;

(c) "Member of a Government Servant's family" includes:-

his wife, children and step children, parents, sisters and minor 
brothers, residing with and wholly dependent upon the 
Government Servant; and

(b)

(i)

any other relative of the Government servant or his wife when 
residing with and wholly dependent upon him; but does not

(ii)
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released on bail, soon after such release.

a
20.

information:- No21 Unauthorized communication of official documents or „fGovernmerservant shall, except in accordance with any special or general orderof 
Go”'^'—icale dirLtly or indirectly any official informatton or the 

contents of iiy official document to a Government servant not authorised to receive it, 
or to a non-official person, or to the press.

Approach to Members of the Assemblies:- No Govemin^ent servant sh^l, 
indirectly approach any member of the National Assembly or a Provincial 

official person to intervene on his behalf m any matter.
22.
directly or 
Assembly or any other non-

23 Management, etc. of Newspapers or Periodicals:- No 
servant shall except with the previous sanction of Government, own wholly or m p , 
or ciuct or paSicipate in ffie editing or management of any newspaper or other

periodical publication.
24 Radio-Broadcast and communications to the Press:- No Government 
Lrvant shall except with the previous sanction of Government, or any ote 
authority empowered by it in this behalf, or in bonafide dischmge of his duties 
participle in a radio broadcast Or television Programme or contabute any article or 
Se any letter, either anonymously or in his own name or in the name of any odier

‘•'“"SX'raSi.f- if «
security of Pakistan or friendly relations with foreign states or to fend pubiic ordm, 
deceS or mmality, or tantamount to contempt of court, defamation or incitement

to ap offence: -
' - Provided further that no such sanction shall be required if such broadest or

television programme or such contribution or letter is of a purely literary, artistic
of scientific character.

t.

authorized are not allowed to hold press*Note:-Govemment officials unless so 
conferences and to have direct contacts with media. ♦No.soa-virtiiAD/Miscn/oL-iVDf, 11-10-2010.I

25. Publication of information and pubhc speeches 
embarrassing Government :-(l) No Government servant shall, m any doc^ent 
published or any public utterance, radio broadcast or television pro^amme, or m any 
other manner make any statement of or opinion which is capable of
embarrassing the Federal or any Provincial Govenunent.
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[feprcme Court ofFiikistau]

Pn; jent: Syed Deedar Hussain Shah and Tanvir Ahmed Khan, JJ
/ 4

V •,! •

Syc i NIAZ HUSSAIN SHAH BUKHARI, TECHNICUN (PROCESS)--Petitioner

versus i:s
» f. y-OIL AND GAS DEVELOPIV^NT CORPORATION LIMITED: through Chairman, OGDC 

Head Office, Islamabad—Respondent ■
H' "

Civil Petition For. Leave to Appeal No-51 of 2002, decided on lUh September,'2002.

(On appeal from judgment date^ 2-11-2001 passed by the'Federal service Tribunal, Islamabad, in 
Appeal No. 1076(R)CE of 2000):'^ , • ^ ‘

i

a

(a) Civil service-

—Pay, entitlement to—When t^|re is no work, there is in no pay.

(b) Civil service-
-r- Salary, refund of—Civil servant after obtaining stay order against his transfer was allowed to 
continue his duties at. original placcy where he was pmd salary for about.three years. —Authority 
deducted from salary of civil servant the amount paid to him as ^salary for the period when he 
remiined absent from duty—^rvice Tribunal dismissed appeal of 'civil servant-- Validity--“Civil 
ser’-'ant had not performed his duties either at origmal place or at transferred place, thus, was not 
entilledto salary—Period for which refund of salary' w'as effected from civil servant was the period 
for which, he had not worked---)^^en there was no work, there was no pay---Recovei'y had rig}!0lf^ ' 
been effected from civil servant---Impugned judgment was not open to exception as there was no ' 
jurisdictional error or misconstruction of facts and law---No substantial question of law of public 
importaiKe as envisaged under Art. 212(3) of the Constitution \yas made put—Supreme Court 
disrrissed petition for leave to apjjeai in circumstances—Constitutiofrbf Paldstan (1973), Art. 212(3).

Sadiq Muhammad WarraichT Advocate Supreme Court atid Ejaz Muhammad Khan, 
AdvDcate-on-Record (absent) for Petitioner.

Sardar Muliammad Asiain, Dy. 4.G. and M.S. Khattak, Advocateai-Record for Respondent.

Date of hearing: llth September,^2002.

JUDGMENT.

SYED DEEDAR HUSSAIN S^AH, J.---Petitioner seeks leave tctiappeal against that judgment of

'ri

>'

V .

0f3 2/24/2015 12:52 AM
.r

n-
—,j-....

r'-
DU *•

'* Hi •

*
iC ■

d

V-
L



. ‘f-:http://\vww.pakistanl|Vsite.com/UwOnline/Iaw/contenGl.asp7^e...

: 1 I®
JfdQvaX Service Tribunal,, Isl|nabad (hereinafter referred to as th|Tribunal) passed in Appeal No. 

J^07h(R)CE of 2000 dated 2-114001, whereby appeal filed by the E^litioncr was dismissed.

2. Briefly stated that facts of the-base-are that on 4-7-1994, the petitioner was transferred from Missa.
Kiswal to Peer Koh. He felt thatitransfer order so issued was mala fide and he was punished bemg the 
Union Official of the respondentfCorporation, therefore, he approacRed the NIRC for restraining the 
order under Regulation 32 of NitC Procedure and Functions and Regulations; .1974 and a stay order 
against his transfer to Peer Koh #as granted and he was allowed to cdntinue and perform his duties at 
Missa Kiswal and also paid his Salary that after about 3 years the respondent started deductions trom 
the salary of the petitioner i.e. thf amount which had been paid to '1^ as salary, during the period he 
worked at Missa Kiswal on the sfeength’ of the stay order of NIRC. "

3. Feeling aggrieved, the petitio|er approached the Tribunal by wayff appeal, which was dismissed.
Hence, this petition.
4. We have heard Ch. Sadiq Moitiammad Warriach, learned counsel f|r the petitioner 

contendedW that petitioner'si(absence from duty from 2-7-1994^'|o 8-8-1994 and 5-10-1994 to 
10-9-1996 was wrongly treate(F^s Extra Ordinary Leave (EOL) andjthe Office Memorandum dated 
13-2-1999 issued by the resp&dent/Head Office may be cancelled; that the Tribunal had not 
exercised its jurisdiction fairly jknd the recovery/deduction of the, amount''already drawn by the 

petitioner from the respondent.is unwarranted.

5. Sardar Muliammad Aslam, ie^ed . Dy.A.G. vehemently cohtfoverted the contention of the 
leanied counsel for the petitiorier and pointed out that no doubt NIRC issued an injunction to the 
petitioner but the same was re-caUed by the Tribunal on 18-8-1996rHe has also refen-ed to the appeal 
of tHe petitioner which is at page 57 of the paper book, in which he has stated as under.

^ *
: "I had reported for duty at Pirkoh Gas Field. Tlierefore. regularizing the j^eriod of stay, ordered 
■ by the Court as E.O.L is injustice with me."

On his application’ office .:^bmitted summary to the Chikf Personnel Officer of the 
respondent/corporation, which jeads as under:

L "(70) Reference para-180/N, . it is submitted that as per message
26*1.1-1999 (PR244/C0E.) O.M.(F). Missa Kiswal, Mr. Nia^Hussain Shah was relieved from 
Missa Kiswal Oil Field,, for Pirkoh Gas Field. He nehher .Reported at\Pirkoh nor at Missa 
Kiswal Oil Field, after getting stay order from NIRC. 6.K(Q; Missa Kiswal Oil Field, did not 
confirm whether he per|prmed any- official duty during his stiy (off & on) at Missa Kiswal. Ivfr.
Niaz Hussain neither cl|^ed any field benefit like messing;^.A. and Rota facilities nor paid
by the Location InchargJ due to his non-performance of anyiduty.

"(71) In view of above^^if approved by Manager (Personnel), his request may be regretted in 
the li^t of earlier decis&n as per para. 141-A, please." i

.V*. y
-

W .< ■

, who, inter alia,

.yv

s •

No.MK.1331 dated

'Hi
^ •ti.

The perusal of the above dociu^ent shows, that the petitioner did nolperform his usual duties and was 

not entitled to salary as claime^'iby him. '
■ ■ ■

6. Siirdar Muhammad Aslam, ;leamed Dy.A.G. further pointed ouLthat recovery was aheady been
.:i.
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Cited from the petitioner ahd that Office Memorandum referred to hereinabove was entirely in . 
accordance with, the O.G.D.C;|.Service Regulations, 1974. It was^so pointed out by him that the 
p§tt;ioner in due course of service has already been promoted , to his Managerial post.,

7. \Ve have considered the arguments of the learned counsel foh tlie parties and have carefully 
examined the record, which shows that the period for which recovery of refund of the salary was 
effected from the petitioner wqf$ the period for which he did not w|trk. By now, it is settled law that 
when there is no work there no. pay. The petitioner did not p^form his' i duties as mentioned 
hereinabove and recovery was-iffightly effected from liim; thereaft^i'he was pcomoted.to the post of 
Manager. The impugned judgnfent is entirely based on proper apprlciation of the material available^ , 
with the Tribunal. We further f^d that there is no jurisdictional error or misconstruction of facts and 
law. The impugned judgment is ^ot open to exception.

r
i

c

8. Moreover, a substantial ques^on of law of public importance, as p^visaged under Article 212(3) of
the Constitution, is not made dpi
* 5 ' ' ■

■ .■ ■ .. ,9. For the facts, circumstances'^d reasons stated hereinabove, we'Me of the considered opinion that
this petition is without merit and:substance, which is hereby dismisset| and leave: to appeal declined.

. S.A.K./N-100/S

Petition dismissed.
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10’I .I
h * 2017 sc MR 965

[Supreme Court of Pakistan]
Present: Sh. Azmat Saeed and Faisal Arab, JJ

PAKISTAN through Secretary Ministry of Defence and another---federation of
Petitioners 

Versus
BASHIR AHMED, SBA IN MES, MINISTRY OF DEFENCE, GE(ARMY), NOWSHERA— 

Respondent
Civil Petition No. 935 of 2015, decided on 18th April, 2017.

(On appeal against the judgment dated 24.03.2015 passed by the 
in Appeal No.745(P)CS-2013)

Federal Service Tribunal, Islamabad

Civil service—
--Continuous absence from duty-Major penalty of compulsory retfrement--Respondent was 
serving in the Military Engineering Services, Ministry of Defence—During service respondent was 
nominated as an accused in a murder case and an FIR was lodged against him—Respondent
remained absent from duty without any authorization from the day the FIR was registered agamst

provided to respondent but hehim—Show-cause notice and opportunity of personal hearing
before the Authorized Oflicer—Major penalty of compulsory retirement

account of his continuous absence from duty—Service Tribunal had

was
wasfailed to appear

imposed on the respondent ,
account of murder charges and the enmity with the compliant party, his absence was

converted into minor penalty of

on
held that on
justified, thus, the major penalty of compulsory retirement w^
withholding of three increments witli reinstatenient back in service—Legality—Case record showed 
that during the period of absence, no attempt was made on behalf of the respondent to apply for 
leave--Criminal case came to an end and respondent was acquitted on account of compromise 
reached with the complainant party, nevertheless before reaching the compromise, he was not m , 
custody but remained an absconder and only surrendered before the law after the compromise was 
reached with the victim's family members-To seek eOndonation of absence during his absconsion 
would amount to putting premium on such act-In the present case, if reason provided by respondent 
was made a ground for condonation of absence, then in every case where the civil servant was 
involved in a criminal case and absconded, his absence from duty would have to be condoned—Act ' 
of absconsion or being a fugitive from law could not be regarded as a reasonable ground to explam 
absence—Impugned judgment of Service Tribunal was set aside and departmental action of

restored—Appeal was allowedimposition of major penalty of compulsory' retirement 
accordingly.

was

Central Board of Revenue V. Shafiq Muhammad 2008 SCMR 1666 distinguished.

Syed Nayyab .Hassan Gardezi, Assistant Attorney General and Qari Abdul Rasheed, 
Advocate-on-Record (Absent) for Petitioners.
Muhammad Shoaib Shaheen, Advocate Supreme Court and Ahmed Nawaz Ch., Advocate- 
on-Record for Respondent.

Date of hearing: 18th April, 2017.

JUDGMENT

10/2/20.17,9:14 AMlof3
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FAISAL ARAB, J.—The respondent was appointed as SB A in MES, Ministry of Defence in 
. On 20.06.2010 he was nominated as an accused in a murder case registered vide FIR 
under sections 302/34, P.P.C. at Police Station Azakhel, District Nowshera, He 

remained absent without any authorization from the day the FIR was registered against him. Between 
27.06.2010 to 01.09.2010, he was issued five letters calling upon him to resume duty but he failed to 
do so. On account of his absence, disciplinary proceedings were nutiated against him on 26.10.2010. 
He was then served with show cause notice on 25.04.2011, to which he failed to respond. Ultimately, . 
major penalty of compulsory retirement was recommended on 15.09.2011. The respondent was then 
given an opportunity of personal hearing but he failed to appear, hence the Authorized Officer 
imposed major penalty vide order dated 31.01.2012 on account of his continuous absence from duty. 
The respondent belatedly filed departmental appeal on 03.07.20i2 which was considered to be 
barred by time. The respondent then filed appeal before the Service Tribunal on the ground that he 
was not given the opportunity of hearing. The Tribunal while disposing of the appeal vide order 
dated 02.07.2013 directed the petitioner to hear the respondent's departmental appeal afresh and 
decide within 30 days. After hearing the respondent, the departmental appeal was rejected on 
11 10 2013. whereafter he aaain preferred appeal before the Service Tribunal on 08.11.2013. Before 
the Tribunal, it was admitted by respondent's Advocate that after the registration, the respondent

normal life on account of his involvement in a criminal case

/ the year 1990 
No.335/2010

/ ■

j
went underground as he could not live 
and thus remained absent from duty. With regard to the disciplinary proceedings, the Service 
Tribunal held that on account of murder charges and the enmity with the complainant party, his 
absence was justified. The Service Tribunal thus converted the major penalty of compulsory 
retirement into minor penalty of withholding of three increments and reinstated him back in service. 
Against such decision, present petition for leave to appeal has been preferred. Notice was issued to
the respondent.

a

2. Learned counsel for the petitioners, contended that it is an admitted position that the ■
respondent absented himself from 20.06.2010 onwards without seeking leave of absence from the - 
department. The letters calling upon him to resume duty as well as show cause notice delivered at his 

' known address were also not responded to, hence, the department was left with no other option but to 
initiate disciplinary proceedings. Learned counsel further submitted that the Authorized Officer in 
fact showed leniency by not dismissing the respondent from service and only imposed a.penalty of, ■ 
compulsory retirement, which would still entitle him to receive pensionary benefits for the term that 
he served from 1990 until he was compulsorily retired on 31.01.2012.

: / ' Learned counsel for the respondent, on the other hand, contended that the respondent was 
involved in a murder case on 20.06.2010 and was finally acquitted on 20.09.2012, hence, his absence 
was not willful, therefore, imposition of major penalty was too harsh. He submitted that at best a 
minor penalty could have been imposed and the Service Tribunal after taking into consideration ajl . 
this rightly converted major penalty into minor penalty. In support of his contention he relied upop 
the case of Central Board of Revenue v. Shafiq Muhammad (2008 SCM 1666). He also submitted 
that even otherwise no case of public importance as envisaged under Article 212(3) of toe
Constitution is made out and this petition may be dismissed on this score alone.

3.

It has come on the record that during toe period of absence, no attempt was made op behalf qf 
the respondent to apply for leave. The respondent's counsel himself slated before the Tribunal that ‘ 
toe reason for his absence was that he went underground being involved in a murder case and it was 
only on toe basis of a compromise with the victim’s relatives that he was acquitted in September, 
2012. Though toe criminal case came to an end in September, 2012 and acquitted on accoupt
of compromise reached with toe complainant party, nevertheless before reaching t^e compromise, he

absconder and only surrendered before ;toe law after the

4.

was not in custody but remained an

10/2/2017,9:14 AN.2 of 3 ; ■
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compromise was reached with the victim's family members. To seek condonation of absence during 
his absconsion would amount to putting premium on such act. If this is made a ground for 
condonation of absence, then in every case where the civil servant is involved in a criminal case and 
absconds, his absence from duty would have to be condoned. The act of absconsion or being a 
fugitive from law cannot be regarded as a reasonable ground to explain absence. Even where a 
person is innocent, absconsion amounts' to showing mistrust in the judicial system. Learned counsel 
for the respondent was asked to show as to whether in any case, this Court has condoned the 
absconsion and the departmental action was set aside, he was unable to satisfy this Court on this

relied upon by the respondent’s counsel is of no help to the casepoint. In the circumstances, the
of the respondent as it has no relevance in the facts and circumstances of this case.

5 For what has been discussed above, we convert this petition into appeal, allow it, set aside the 
impugned judginent and restore the departmental action of imposition of major penalty .of 
compulsory retirement.

case

.1.

Appeal allowed.MWA/F-5/SC

t.
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BKB’OEE a?HE SERVICE TKlBUNAl^LHt EESHAWAR.
i

Appeal NO. 605/2018

Abiul Qa^ar Director of (E&SB)etc.VS

REJOINDER ON BEHAIE OF APPELLANT.

R/Sir,
Rejoinder ©nfeehalf ©L Sppellant;:;-

f

preliminary OBJECTIONS;..

All preliminary ob;jeGtions are.

incorrect, mis-eoneieveJ, hence ^enieJ.

FACT S;.

That Para NO. 1 ©f appeal of appellant is1.

admitted fey respenbents.

2. That Para NO. 2 ©f reply of respondent is

incorrect, denied, M reover appellant has 

properly submitted an application regarding

his charging in Criminal Case and after acquittal*

appellant again approached before respondent

for performing his duty but appellant got

knowledge that he has terminated from Service

tribunal thereafter appellant filed proper

appeal for re-instatement before the Service

Tribunal and appellant was re-instated in

Service but without back benifit, which is

illegal against law FR 5^ and facts.

N/Page 2



a • • o

That Para KO. 5 ©P reply ©f respondent is5.

incorrect, denied. Moreover, appellant is

admitted his reply that appellant was behind

the under Judicial lock up, s©, appellant

has given double punishment being innocent child

that one appellant was kept under the lock up

and 2nd: he was deprived from his legal* right for

granting ©f his salary and. 3rd; put of appellant.

for his rounding of granting his legal right to

get his salary and Service benefit for the period

for which appellant keptunder lock up being

innocent child.

4-5. That Para 4-5 ©f reply of respondents are incorrect,

denied and those of appeal of appellant are correct.

Moreover, detail of Paras are mentioned in Para 2

of instant rejoinder.

6-7. That Para 6-7 ©f reply of respondents are incorrect.

denied and those of appeal of appellant are correct.

Moreover, CPLa of respondents are dismissed by

Apex of Supreme Court of Pakistan.,

That Para KO. 8 t© 10 of r^ply of respondents8-1Q.

are incorrect, denied and those of appeal of

appellant are correct.

11-12. That Para NO. 11-12 of reply of respondents

are incorrect, denied and those of appeal of

appellant are correct.
N/Page 3
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All Grounds reply ©f respondents are incorrect,

denied and these ©f appeal ©f appellant are correct.

It is., therefore, humbly prayed that appeal

of appellant may please be accepted as prayed for .

Bated: 06.G5.2019 /

Appellant
(ABDUL QADAR )

Through Counsel:

A g g 1 D A V X T.

Certified that the contents ©fthe appeas are

tirue and correct to the best of my knowledge and belief, 

nothing has been concealed from this Honourable Court.

Appellant
( ABDUL QADAR)

7'
X
5

Q
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BSPOSS TK1& EOB'lLI S18VICS TRIIUZUL KBC PSSHAWILfi
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Appeal Ha, 6©3/2©1a-

>&:•.-

Abdul Qadiv 9 S 0 (»), MardElVs

8*^^ I I *-- - ssavios App:ttL
• *•*««««

Sub:« APPLIOATIOI fOa HAG33IG OH PILS ABBITIOBAL 

£OCU£3SSTg IH GASS ITITLSB AlOVS.

1/Sir,

% ibeve captaiaed caae is fixed f®r taday ie 8-01-2@g©.

a. ITbat appallaat ia request lag far plac lag aa file af 

tbe fallawing dacuaeats as uader:-*

Ci ) S.S la* ©9 dated 18/©1/2©11 af pg Swabi.

( ii) Judgasnt/order of A.S.J III Swabi, dated 15/@/S©11, 

(iii) Secrectary SducatioB letter dated l3/'11/g©l9.

(iv) Order/Jttdgaeat af SVG Tr dated g5-1®.2©l7.

It is tbera-fare, feuably requested, that above 

■eatioaed dacuaeats aay please be placed aa file for 

f®rtl®r praceediag.

B^teds 08/®V2O2© Appellaat

Abdul Qadir

2?brau^ Oouasel

Taqub Kbaa
Hi^ Gaurt^^;:^ Bisttlet Gaurts 

Mardag,

icate

S',



' ' # ■'

. 2^
///>

/

/cr^ / • 't—

/^t!

kJf
j> y^L&J/^ ^

-\
■

^•j

/

/^ V/^
3<3^rw

^^yMayt-j

t

" <^iiMcp<. ' -aJ^--

(>^(y'J^"Z. y/c>y
J>J

y'

cyoJrQ’>.

J) —:.Ly>
/

/.//

'<^i\ ■ ^■

'y^y;p0y '■ ■»■

lg,t>y^^a

fe ^ >0I I/ -T'

' ^.*



"x

■ . ■ W .
h:i.'/ <# ;■

/> lL1 , '
'■VA

'■::AA K\:''i. • • (•
' J-

3THE COURT OF M
AdclitionalSessions Judge-111, Swabi

16/SC OF20ir 
02/02/2011.

I
' u

.(
A ;

AA^AFiNSTm.’TiON,;:: , .
' ,(DAt6 OF Decision 15/06/2011

i \ I

f

\

/'

The-S-tate';'
/ r

sus—s. - 4

Abdul Oadir son of Abdul Nazif 
resident of Kalu khan, TEHSIL & district !

■;

FiR No. 852 dated; 03/09/2008 under section 
302/34-PPC Police Station Swabi . .......

; •
\
1

JUDGMENT.-
son ofAccused named Abdul Qadir aged about 34 years

Oisliiut Swabi is facing trial in case FIRAbdul Nazif if sident of Kalu Khan.

No 352 dated: 03/09/2008 under section
I;

302/34 PPC pertaining to Police 

Za'r Nabi Khan. The FIR isStation Swabi in which the complainant is ;
, iriI

the basis of murasiid ExPA/1.ExPA and has been lodged on ; r

contents of which reflects that the complainant brought 

Fazal Rabi to the Civil Hospital Swabi and

.;
fhe

tlie dead body of his son 
reported the matter that his nephew Initiaz Ahmad son of Sher Nabi came

from Noilh vVaziristan, he made a telephone .ca l to the complainant .to 

r, him to Swabi Adda, upon w'hich. the he along with his son

Fazal Rabi on

;■

:

■icome behin
Motorcycle, white his anc.her sonSheraz nd.cg on one 

another motorcycle proceeded towards Swabi,i' F nz.ai Rabi was ahead of

motorcar while 

. in which 

Trial

[he tiiey I'oached the' place of occin ence, athem, wlien
umber of which not kno-.vn to the complamanl, camecolour, the n

Abdul Nasii (acquitted co-accused) and the present accused facing

crossing the motorcycle of the complainant

, Fazal Rabi, with deadly weapons with an intention to kill

result of firing made his son'sustain-sd injuries and died. The

the lights of .fhe

1

Abdul Oadi' were, sitting.

started firing on 

him, as 

V accused 

motorcycle^
before the cwcurrence the sister of the accused named Mst, Uzma eloped

Muham.mad Fayaz, she was' returned to

/

according to him 1ias been identifif: 'i 

The motive advanced to be some

I'i

vo/three months earlier

wi!!i the st'M of tlui complainant

\
/ ) '*..
A-A
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/
to him the occurrence lias lii- on witnessed by him along' them, Accorc Tig 

with his son .uheraz and hence booked the acc’jsc.<l.
record would show that the initially challan was put in

/
/
j .

< J
The
the accused Abdul Nasir and to the extent of Adbul .Qadir

I

court against

■ within the meaning
■ Abdul Qadir was acquitted on 

•proclaimed offender and

r/ of section 512 Cr.PC. The trial was commenced and 

29/10/2010. Adbul Qadir was declared
I

iafter his - arrest supplementary challan was
i summoned and who being in custody was■ submitted, the accused was

produced before the couit. lie was charge sh leted to which-he met with

denial and claimed trial. The prosecution was
and the prosecution produced PW.1 Or. Fahim, he is the person

then invited to record their
\

evidence 

who condLiCted the autopsy upon 

ExpW1/1 w-iicli in his 

that.he also* endorsed the injury

ithe deceased, the post mortem report is

handwriting and correctly bears, his signature and 

sheet ExPVV1/2 and the inquest report 

cnuitiple entry wounds .and exitExPWl/3, According to him there were
lumber region of the body. Crushed wounds on'ieft hand,wounds on noth I 

crushing fracture of almost all hand bone. According to him he has not

number of entry and- exit wounds as those were many ingiven speci.MC
number ana he also has not given the size of the wounds and that he also }

the direction of the bullets. He is also of the view that thecannot given
probable duration between injury and death was given as 30-minutes

which means the death of the deceased was not instantaneous. .
PW2....Said Rahim FC appeared, his statement would show

posted at Casualty District hospital Swabi and he escorted the
After examination the

that he was
dead bocy to the moituary for PM examination.

his relatives and the clothes were handed over tobody was received by 

him by tl>. doctor which he delivered to the lO.
PW3 IS Ishac] All DFC. according to him the warrant of arrest

ExPW3/1'was entrusted'to him against /-Xbdul Qadir. he'was searched but
T •

could not be found and it was reported tha- he has gone into hiding

examined the locol elders and returned theavoiding lawful arrest. He 
warraiit ..inexecuted with his report £xPW3/2. He also .referred about the

used facing trial, he pasted/-pf^lamation issued in triplicate against the

the outer gate of the house of ihe accused, second on the
ac-.:

one-copj on
notice board of'the court and third copy returned to the lO with report

ExPVV3/4 bearing his signatures. His stateirie^rt also reflects that he has

■•-ouse of the ot .ise nor. has mentioned thenot prepared the sketch of the 

boundaries thereoUn.his report. s,.
)
I
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PVV4 is Rehmanhullah/SI. his sta^einent shows-t hat 
receipt of niLirasila fTe repistered the

/
on the

vide FIR ExPA and during the 
days of occurrence he was posted at Police Station Swabi. The FIR.is in

case

his handwriting correctly bearing his. signature

f Wj Mutianiniad Slioaib appeared,.according to him Abdul 
Qadir voluntarily surrendered before -Fayaz Khan who

!•

arrested him in the I

instant case and issued his card of arrest ExPVA/5/i 

The custody of the accused
under his signature. 

w.:is handed over to him, vide application 
ExPW5/2 he'Obtained police custody, interrogated him

' ' i.

vide ExPW5/3 ;
sought for further custody which was refused and accused

Judicial lockup. Thereafter he handed over tlie case file to the SHO for 

submission of ciiallan.

was sent to

:•

Afsar Said appeared as PW6: he is the person , who

conducted investigation in the instant. case, he proceeded^ to the spot,
prepared the sire plan, which is in his handwriting bearing his signature, 
he recovered the blood stained earth and cloth from

1

the place of the-
deceased vide recovery memo ExPW6/1, He also recovered two empties 

of 7.62. bore through recovery memo .ExPW6/2. He also referred about the 

blood stained garments of (he deceased. consisting of Qamees already 
exhibited as Ex.'-M. P2 through recovery memo ExPW6/3. Vide memo

ExPW6/4 he sent the blood stained larticles r
to the FSL. -vide application 

ExPW.6/5 he sent the parcel of empties to the fire.arrns expert,’thereafter 

he was transferred and the

:•

investigation taken :.;y some other officer, 
was tlien SHO .Swabi/who submitted completed challan 

against the ,accu-:-ed for proceeding under section 512 Cr.PC

Munawar Khan

Iunder his
signature. When confronted to cross he is of th.e view that Imtiaz in his

statement recorded on 03/05/2003 stated that he identified the dead body 

of the deceased before the police as v/e1l as before .he doctor and'nothing 

more. It has bee^ admitted by him to-be correct thci the said PW did not 

-disclose in liis pofee slatement abouhhis'ainval ai S'wabi on that night, 

contacting the complainant on the phone and asking him to come for him-

to the Swabi, According to the iO he has not obtained the cell phone from 

//Itich the Imtiaz'made call or the cell, pone number upon whiciv the. call 

view .that he has not obtained thewas received. Ho is also of the

registration numbers of the motorcycle 

travelling on thatjelevant'time,* He has not recovered
v/htch the deceased partyon were

any motorcycle on
the spot or ever shown to him by. the compia.nanl party. On the point of 

motive he stated ihat except the complainant else including lady in thenon

'/
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record was examined for confirmation of the niotive, f-le also stated t.hat he 

• sent the empties to the FSL .for safe custody and that nothing is available 

on'record that the same were received back to the Police Station. He is 

also of the view .that ,2 empties of 7.62 bore were recovered from the point.

P'A/7 Zar Nabi afipeare'd. in his chief he narrated the same 

story and also stated that they stayed for the spot for sometime where 

after a police vehicle arrived to ti'ie spot iii which they put the dead body 

and took the same to the Swabi hospital and in the hospital he made his 

report in the shape of murasiia. ExPA/1 wliich correctly bears his 

signature. When confronted to cross ,he is of the view that he has given 

^ liis report that the accused brought their car close to

/
/ 1

i

!
7

I

;

the reference

tlie.m, take ol t their heads -froni. the car and_ they were identified,

confronted taking out of the head was not men.'.ioned. He further stated

that a police mobile came from t^ehind .to the spot after 6-10 minutes of the

occurrence, he did not make report to the police when they arrived at the

spot He also simed that he has not disclosed the date time when.the sister

of the accused had come behind his son. He is c.f the view that he has not

presented to the lO the registration .papers of ihe. motorcycles and he do

not know about the motorcycles as to,who removed it from he spot. He is

also of the view that the phone cal! from Imtiaz was received to him on cell

phorie which be was having at that time, he has not provided the cell

phone number.or the cell phone mentioned above

PVV8 Sheraz appeared, he narrater the same story in hi:

chief and when confronted to cross, he is of the view tliat in the report it .

was stated the- after the occurrence they were standing on the post when -

the police mo 3ile came theie .and on inquiry his father disclosed' the

names of the accused and thereafter, shifted the dead body to the hospital.

He is also of tlvr view that both tlie motorcycles were left on the spot while

Ilie dead body fo the hospital and that he do not know as to who has

removed the.nvctorcycles from the spot. •

.PVV9 Fafa'm Rabi appeared who is 1he marginal witness to

the recovery memo ExpW6/rwhiciV according to iiini bears his signature

and also referred about ExPVV6/3 whicti, is also the recoveiy memo.

Kh..ishioz Khan Si appeared as PVV10. who has conducted

'|3artial proceedings in the present case, as vide'application ExPW10/1 add

1p.;^2‘bv^jias ofdnined the warrant and proclamation notice against both the 
' ■ '■ ' • 

accdk^(| mentir).ned m ttie FIR

1

i
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50^
accoiduTQ lo him onASl appearedPWV! '.Mumtaz Khan 

02/09/2008 the complainant 

and repoiled

dead' body of his son 

die shape of
Zar Nabi brought .the

recorded
Police Station toi' registration

sheet and inquest report

ill
hill! vvilich wasdie matter to 

sent 'hti

of 1

^ fiiurasila to tlie
niurasila hxPA/l

prepared the inluiy,'
Uirougli FC Nasir

dead body for post mortem,
■ closed Its evidence

the case 

and referred the PVV■ abandoning

Hussain it has'The proiieCLition
Klvm SHO ir, 'ospect of the In.tiaz and Sao .am.

counsel for the complainan and 3PP for the

I'; recorded diat in 

PW5 while Imtiaz

Munwar 

been conae

State and to this

iilod jouitlY i’jy Ihe
extent their )Oint

siateinenl has heeit

,,ncnt- of S.addam was. recorded as
-.nas proceeded .rhioad to Urrly so

somew lere in Malakand

pioxious li lal dH-'
unnecessaiy. Saddam

tniiiaz serving In Ainiy
abandoned being 

could nofbe produced. Through the statement 

Saddam , Hussain 

present trial and 

Pazlullah Khan 

yvitivPVV Saifur,

cannot- be. procured

statement ot
wlio'se attendanceregion

recorded ' it ■ was requested 

recorded in previous

that the
transferred -to'the file or 

PW Safdar ASi. 

■jehanzeb- FC alone

n^ay be 

Along with tins
ii

be-abandonec.Imtiaz 

SI, Saidul-lbrar 

Reiiman have

SrO and Shall So in the. instant
abandoned by the'prosecution,,

earlier be als'i
recorded vitinn'the meaning-

iered liimself lo be

also been
: Saddam.recording e

The Tatemenl of accused
trial tiie statement c-, lbwas

K,f which he'cons!342 Cr.PC. on the strength o

with the commission
he• ol sec.tion 

innocent

of' offence, howevei.
not coni/oclGa

opted to be, examined 

Aiguinents he-

on oath nor desired to produce defence. • ! i-i
-

neitlier
ard and file perused

Icible on-file, theand materia! aval
Alie-. perusal of evidence

angle the prosecution
-ttiat from; various

evaluation of which inclines me
doubts .and

the light of the •the benefit oi wi.iicli in
suffers from serious extended to .thecase

numerous .judgn.ents 

accused. The re-

of the superior court.is hereby

osons upon which I have based 'my opinion are;,

accoiding to the complainant he

'from Waziristan

' rpaSONS
;l!on tiVatIt is the case ot pioseci

call from one imhaz. who came
to. come behind-hirn, whereupon the

motorcycle

foceived .a. phone 

and was v/aiting

complainant along

at Swabi Adda,
with h.s son Sheroz boarded on one

«c,a,e,l ».rcled on :.«o,cycle nnO when

-eo .no piece Ol cc=n,.=c=.. n

X'
and Faza. Rabi

. they rc.a
co-accused Abdul' Nas.r and acc

ial Abdul'Qadir-were
used facing i

/
■'

ti

/• mm /
/

/ . K
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lie iiitsd[■esLilt of v.'hicli 

evidence adduced would sdow

sillino

and this f^ict has 

have not been

:!■/

Fazal Rabi as- started firing on
.-coked the accused. The

sitting, caivio. 

and hence - 

that neither
v.-hich the accused wereonihe motorcycles

have been 

the lO that the 

iieither the

;>
re­

produced to police

said motorcycles
..:1
-/ that relevant time 

admiit'id byV liave.y said n^otorcyclesbeen 

sliown to h'lni

• been

documents of the
tf

produced to the lO
mentioned that

doubt in the FIR u compiainant party weie p.esen,
the said PWs

2. No
the road theonoccurrence but whenover there 

box. they stated, that after 

shifted the l

veliicle caniethereafter a police

■n the witness
5/C minutes a

dead body of the 

meidioii that 

uot the

appeared 

police 

accused m the

that ‘,he\
1 heem it necessary to

vehicle came and m

Hospital. Here 

came to the
then whyspot over there

v^hen the police when theto the policeover theie 

l.ra! iiE Iras seen the
made the report accused in thecomp'nin^ .

complainant is also: alleging tl-iere andcame overthe policeand

theR-lead bodv to the
motorcycles Old vehicle

as the \
light of t

they weio stiitimg-
^l-y the motorcycles

hospital in the 

left over there
his knowledge th.at who

have been
theii.

that it IS not tnnowcomplainant is alleging

the motorcycles froni .the spot
deceased alt

available 

,, It has been 

and death was

t.;ihas taken 

In the

ilieof the complainant
ligh.t of the versioi^ medical repoil•3. died'01^ the spot but the

statement of Dr. Wahid Wantreceiving injuries

the shape of the 

that the probable
the complainant

on file 'll

mentioned 

30-'minutes and as 
within d.7 minutes behind

I between injury 
,S alleging- that the police came 

road and this aspect ol

duration

them on the same
the prosecution case.

evident from the
serious doubt onalso throws athe case

it is the case of the coi
legal report/statement

asiiplainant/prosecLition

of the doctor that the deceased bar- 

it form the
4.

medic'u- lowounds but uontiniyand exit 

empties of 32 hoie
received multiple entt^ have been recovered.

,s allunjing thatspot only two
5, It ,s the case of prosecution that

call from one Imtiaz

tlie complainant
that- he should he picked up

'received a phone

Swabi Adda and
the con^plainanl on

received bytl'is call was 

adniittud that he 

record of rail of imtiaz has 

record of the cal' received by

was possessing a cell phoneform 

his cer phone
.•ir.

and; he

at that time but no 

lO nuw- any i -

collected by the, beeii
the complainant has boon

1
i ,f :

i • i*
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h
*
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taken into

tlie complainant
cel: phone wasr that particular

(o the'complainant nor

{
collected by ‘lie 10. nor 

possession 

has shown 

6. It is the is th"
be picked up by the complainant party
PW6 in his cross he admits that PW lmtiaz

to the extei

lO belo^^ging 

Inal cell phone to the lO,

" case of prosecution that Imttaz was

ly,

waiting for then to

when 10 appeared as ••bit
his statement recorded 

I of identifying the dead 

before the doctor and 

'said Imtiaz has been 

the trial at hand and 

within the meaning of 

drawn against the

tO

03/09/2008' stated
before the police-as. well

the fact t hat the

by him on 

body deceased 
. nothing more, coupled with

•s

trial and simi.2 iy m. • 

the infei 3 vce
abandonee in the previoLis

circumstancesunder the given 

129-G of the Qanun-e
-Shahadat is ivjreby

witness to the 

implainant party in light of
,lhis imtihz is importantbecausecomplainant party 

case in hand because 

their versioh proceeded

case of proseCLitio

light of motorcycles 

FIR would reflect

behind him the co

identified the 

that

not stated that 

but-when 

accused taken out

n/comptainant they have

: deem it necessaryIt is the 

accused 'n

'
here ;

that the complainant has
perusal or 

the accused
they''appeared as witness 

their head from the motorcar ai

heads iTom the motorcar
have taken out .their

they stated mat the 
and icleniifiod in light of motorcycle but 

the spot has become
of motorcycle on * ’

hand the presence pled with the fact if for the 

would reflect

i• on one
IdiscLission. coudoubtfuMn light of above Iibe seen the same P ■the site p.lane tsake of ?.rguments point 2 & 3 where as 

point 4 & 5 but the 

, the extent of distance 

id of the night, means pitch 

of the accused m light of the motorcycle

l.f.shown to be on 

been shov/n to be on
i-rthe, accused have been s 

olainant party has
that • t\the con .I:'ExFB are silent tofootnotes of the site plan

; f..it was tvithese points and when ' t.. between 
dark then the identification

. could not be

l.

he fact that.distance has not^ 

s already been doubtful.

for considerable

possible coupled, with
of motorcycle has

.1

been given,' and presence
doubt the accused

• /
remained absconder

No of the accused has
the: caseof above disci ssion.

doubtful and itjhao been
period bLit :n . light 

already become t

laid down in the

courts .ha, prolouged noticeable, abscondance

of prosecution against the 

corroborative

extremely
Vy - t • ludgmenls cf the superior

would not prove casofrthe accused per se

fAdekised because 
i 21

'v-' :..qL' charge
...

;n'
the most c.tii oe taken as

absence of any
absocndance at

otherInevidence of chargeand, not
w

■a

■')
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/
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SECONDARY SCHOOL CERTIFICATE

2004 4 annualSESSION

' IMRANUI.I.AII MUHAMMAD /AMANSon -IIS IS lo I c rii ij 1 i.i I)

(;ovl. Nigh School Kass Koroona.Martian 1 1C Scfuru iirij saiu still cut o _tias passci I mt) i rh Half '.xiimiiiatiDn o If

jnaril o ! n! l■^m(nl)all: K S( lonilanj VI 1r ani March/April, 2004 i 1 361 M.h
r 1

I'iitulti aiiL 11Regular'.( iicalton an, u; il in as a c t> itiiini.i KS «•
' i

1(>\4 n 850 w. Ciiinlli ale passed llu; oil’’•ole icjin/scnUny •air • Iam ja.s hicn placc<l in o>%'in(j siiOjiKls:;

1. I jiijlisli 2. IJnlii .3. Is!slamiijiil vComp, 4. Parisian Shi(lli.s SlMnlkcrnnOcs fj. General Sc ; 7. .' Isla'mlc Shiillcs 8. Civ|(;s:u;nc<

Ills dahio[l)ir4l • L
(inWonls)iny h) at mission onn Is (in rigurcs, 21-04-1988 21sl Ajird N/11 l-Jqkln l-.liitil.I accon ■;.
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’Asstt. Secretary Secretary
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if fc'.'.Mid convincing would:, 

:used on a charge of, 

ior real evidence, 

xtending the'benefit,

V .of abscondance-even

warraiil conviction of c^c
corroborative evidence

be sufficient for itself to
i

not
could not be substituted 

. discu.ssioiv by

1 1

Nmurder, Abscondai'ce alone
Thus in l-ght of my above

■ V,

• .
acquitted of the offence charged

if not. required to be.
accused facing trial, he isdoubt to the 

. with. He is in custody, he be
:.e i

i-eleased. forthwith
, Case property shall remain intact till the; - 

and tliereafter be dealt with
(.

.■ I'detained in jail in'any other case
of mandatory period of appeal/revision

be consigned to record room

I

•;r..-expiry
in accordance witt'i law. File

.after completion

ni'rd compiiation
f
I

(Muhatnmad.ZafdrKbdn), 
Add!:'Sessions dudge-'jiySwabi

A-Announeed j\
15/06/2011

I

J ■

r. F R T! F! c A_T_E
consists upon OS'pages.certify that this judgnient

has been read, checked, corrected wherever.
This is to

Each and every page 

necessary and signed by me

V.-

I

<r' /
na/n),

y

{NluhniTimad Zafar 
, Addl: Se isions Judge-Ul. Swabi !
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government Or KHYBER PAKHTUNKHWA
tlementary and Secondary Education Department

8IocI^"A" Opposite MPa's Hostel, Civil Socreteriat Pesliawar
NO.SO (UT-!I)/E&SED/1-3/SA NO.603/2018.

Dated Peshawar the 13-11-2019To \

The District Education cWicer{M)

" SUBJECT: r_D£PMIMENIigJ^pPEAL FOR BACK phtmccitq 

i am

/
/

/

directed to refer to your ietter Wo.l307<1 dated : 
subjDct noted obove and to stoto that this offitc after eoiOB throogh the 

that the teacher concerned has been

S-10-20i9 on the

record noticed
re-insMied by the Hon'ble Service Tribunal in 

terms that the appellant is reinstated Into sar.xc fo, the purpose of fresh discipilnar^r 

proceedings against him, back benefits will he subject 
proceedings. The

to the outcome of the fresh
same has been upheld by the Supreme Court of Pakistan vide Its

judgement dated 16-10-2017.
It Is further added that the teacher concernd hos been rc-irsuned ’.viih all buck

benents subject to the decision of apex Court idugemsnt
. The inquiry- officer h.'is lid:

the issue of the back benefits on the discretion of the Deo(M) cortcerned.
f-R-S'i also

iupport the contention of the teacher concernt d.

Hence it is evident that theve exist nf> dilemma 
benefits to the teacher concerned. To avoid ■ 

the matter may be resolved in light of the above guideli

regarding payment^of baTk )

un-necess.-5ry and meanlngf^s litlgnilon
>mes.

./UA- /
f

Section officer (Lit-I)Endst.NO & date as abnvia 

Copy to:-

The Registrar Supreme Court of Pakistan Islamabad..

2. The Director E&SED KP Peshawar.

3. PA to OS (Legal) E&SEO

1.
-(

/

/
.'■I

\ i d-f f /
I

Section officer (Lit-I)

I'd

Q
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before THF. KHYRFR PAKHTlJNKl-rWA SFRVTrF TI?ro-[ iat

.Appeal No.

I-)a'le of In.siiduioii
I

Date of.Decision 25.10,2017

f Darwaiz Khan Constable No. 54. District Police Lin e. Swabi.
• •• (Appellant)N

VERSU.S

1. 'liic Provincial I’uhbc (Jlliccr. Khvbcr PaklKunklnva. Pc.sha\var and 2 others.
(Respondents)

MR. MUHAMMAD ASIF YOUSAFZAI.
For appellantf Advocate

MR. ZIAULLAH, | 
Deputy District Attornevi

For respondents.

/
MR. NIAZ MUHAMMAD KHAN 
MR. GULZEB KHAN. : chairman

ME.MBERATTESTED
JUDGMENT

EEAMJF 
yber Pafe^mdnva • 
iervice'.rribauul, •. 

Pcshawa.r
NTAZ MUIHAMMAD KHAN. CHAIRM AM - 

'learned counsel For [lie parlies heard and record perused

FACTS

•Arguments of the

2. dismissed from sen ice due to his involvement iThe appellant was
-- in criminal

criminal ca.sc procredL-d nyainsl him in 

finally acquiUed by the Worthy Pc.shatvar High Court

on 11.09.2012. He w.as arreslcd and 

. which he was

case

o.n 23.01.2014..

4



*
. 4- r /

:
)

./

In ihc nicanlimc ihc clcparLmcnl aU(.> conduclcd two enquiries and in ihe iirst 

enquiiy he was exonerated but in-the second cnquir>' he Was. Ibund guilty and then 

he was dismissed from service. Alter acquittal on 23.I.20I4. the appellant Hied 

departmental appeal and the dcpailinental aulliorit)' on 07.04.2014 reinstated the 

appellant with iminediate eliect by treating the absence period as leave .without pay 

, and also awarded, minor punishment of censure. The appelliint now has challenged 

that part of the appellate order wherein the intervening peribd from the date of his
I

arrest uplo reinstatement was treated as lea\'e without pa\'.,

i!
: ‘
ii
! ’

i I If,

I ARGUMENTS.II
3. • The learned counsel for the appellant argued that the appellant was acquitted 

by the court of Ia\v and on the basis of the said acquittal he

I

i was,reinstated by the

appellate aulhoriU-.ITIial the appellate aiitlKirity in this renard under FR 54 treated
I

the^^criod of absence as leave willn)ul

I
! ' ^ J pay. I hat under. l'R-54, the appellate 

authority should have granted full pay for the said period. The learned counsel for

the appellant further argued that the words 'honorable acquittal'’ used in FR-54(a) 

to be interpreted in the light of the judgment reported in 1998-SCMR-1993. bvare'i
I

treating every acquittal as” honorable acquittal”. He further 

ot ,suspension is also to be included for the purpose of full

argued that the period 

pa\’ in view of F.R 53(b).
!7!i
I ^

4. On the other hand, the learned Deputy Di.strict .^Uo^^c >̂• argued that FR-54

IS nol applicable in ihc presenl case. .According lo ihc learned IP.D.A FR-54 

into play only and only when the civil 

on the basis ol the judgment ol' tlie

comes

servant is dismissed or, removed from service\

W.>>,1 court and not on the basis of any independent 
■'-<T^iquiry. That in the 'prc.scnl appeal, the appellani vas dismissed

i . .
indej^dent enquir}-. 'That it i

.>>

on the basis of 

settled principle of administrative law thatIS now a

>

/
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criminal case hasigol no cfrccl on ihc dcparlmcntal proceed 

a judgment rcporl'ed as 2()03-SCMK-22.S that

ings. He also relied upon

no work no pay.
■4

conclusion

i-3!I 5. It IS correct that it is the principle of administrative law 

proceedings and die criminal proceedings 

each other. Bui when

that the departmental 

independent entities having no effect

i
|! s are

on see Ihe presenl 

^vas exonerated bj’ the enquiry officer lirstly but

. we case, in llie original order the .appellant 

when lie was convicted-and 

ordered and the enquiry officer

court of

appeal and the departmental authority without 

appellant in service on die 

die deparlmenial aiilhoi;iiy 

Had ihc appellate 

the ground oJ acquiital by the court of law

!
sentenced to hie iirnprisoninem another enquiry was

'i
opined that the appellant was guilty. On acquitlal of the appellant from the

law, he preferred 'departmental<s

I S referring (o tlic nicpiis ol' (hea- enquiry, reinstated the1 ground of his aequilt;i). H shows dial 

.and appellate authority followed the 

authority reinstated '(he appellant 

then certainly I-'I054 would , hav
I

authority without considering ihe merits of the 

acquittal order as the criteria for reinstatement of the 

will come into play infilie present

each occasionon

''crciicts ol-the courts of law.

not on

c had no application hut \\']icn dieI ! appellate 

enquiry report, considered the 

appellant, then certainly FRo4t ■ '

case.

ii
6. , . Now it is to he 

down in FR-54(a). 'fhe
I

service by the learned; counsel for the

acquittal. The judgment relied
I

^ circumstances where FR'-54 i

seen whether the appellant was hononihly acquitted a.s hiid 

accordance with the judgment pressed intoanswer is ves in

F •
is honorable

•

upon by the learned DDA that no work no pay is 

''»'°ls'ed. This Tribunal, therefore.

I

i-

. *
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1

is ol (.he view Ihatkiie staiiee nl'llie appellaiU is eori'ecl aikl in \ ie\N orr’I\-54. he isr'

entitled for tlie I'ulllpay for the iiUei'x eniiig perintl.

kii
7, In vie-w o( (he aho\'e diseu.ssiiMi. lljis appeal is aeeepte(.l, .l\irtics are lel't toii

I
bear their own costs. File be cojisigned to the record room.

i

ii! I

(NIAZ .Vl'UlJ-iAMMAD KHAN) 
CH.AIRMAN.!! A!

t

(GUL ZhirKlIAN) 
.Mr-iMBFRr
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