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BEFORE THE KHYBER PAKHTUNKHWA SERVIéjES TRIBUNAL, PESHAWAR. = -

N
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Service Appeal No. 603/2018

Date of Institution .. 03.05.2018
Date of Decision_ ... 18.01.2021

Abdul Qadir PET Teacher GHS. Bam Khel Swabi Son of Abdul
Nazeef, R/o Village Kalu Khan Tehsil & District Swabi.

... (Appellant)
VERSUS -
Director of (E&SE) Khyber Pakhtunkhwa Peshawar and two other
respondents.. ' .
(Respondents)
| N L . ST . ' o
;' Mr. YAQOOB KHAN, - >
| Advocate | - --- For appeliant. 0
MR. KABIRULLA KHATTAK; -
Additional Advocate General™ -~ For respondents.
o MUHAMMAD JAMAL KHAN — MEMBER (Judicial) 8
ATIQ-UR-REHMAN WAZIR ~—- MEMBER (Executive): - -

" JUDGEMENT:

. MUHAMMAD_JAMAL KHAN, MEMBER:- The instant

PV e

judgment is proposed to adjudicate service appeal ,subfnitte_d under
ay Segtion}4',qfl.the- _;:Kh'ybe_r- Pakhtunkhwa Service Tribu’nalu Act, 1974,
whereby. f“the:-.'brd‘ei": dated 16.01.2018 passed by District' Education

Officer (Male) Swabi, has been called in guestion whereby éppellant has

been reinstated-in service but without back benefits.

2. Appellant was appointed as PET 'Teacher in the Education
Department; he wias charged in FIR No. 852 dated-02.09.2008 in which
trial was conducted.and appellant was acquitted’ from the charges vide
the judgment .of the Learned Additional Session Judge Swabi dated
15.06.2011.~According to the appellant, he remained behind the bars
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during the whole period encompassing the trial till his acquittal on the
referred to date. According to law appellant was to be suspended
through invocation of the relevant provision of the Government
Servants (Efficiency & Discipline) Rules, 2011, however, respondents
has terminated appellant from service vide order dated 07.09.2009. On
aéquittai appellant made recourse to respondents for takihg the charge
of his assignment but he was made conversant ‘regarding the
termination order from service and he instituted service appeal before
this Tribunal which was- accepted and éppellant was reinstated in
service vide order dated 11.06.2015 directing respondents to conduct
de-novo proceedings. According to appellant he was reinstated in
service with all back benefits with effect from termination dated
04.09.2008. The respondents filed CPLA against the judgment of this
Tribunal dated 11.06.2015 in the Hon’ble Supreme Court of Pakistan
which was dismissed vide order/judgment dated 16.10.2017. The
corollary of fact finding inquiry was that appellant was held entitled to

| back benefits for the period for which he remained confined in jail as he
was unable to attend the school. The first show-cause notice issued was
responded vide his reply dated 21.12.2017. His services were restored
sans back benefité vide order dated 30.12.2017 which was received by
appellant on 16.01.2018 without charge sheet and perscnal hearing
which is against the principles laid down in the law on the subject. The
departmental appeal moved for the purpose proved abortive hence, the
present service appeal. |

3. Respondents were summoned, in compliance thereof they
-attended the Tribunal through their authorized representative
demurring with the contentions of appellant by submitting
reply/commenfs.

We have heard arguments of the learned counsel representing
appei!ant as well as learned Additional Advocate General and were able

o go through the record with their valuable assistance.

According to the appellant he remained behind the bars during
the whole duration of trial when charges were leveled against him vide
FIR No. 852 dated 02.09.2008 under sections 302/34 PPC Police Station
- Swabi till his acquittal which was made efficacious on 15.06.2011. What

powers were .invested on the authority to deal with the situation




i
i
o 3

“whether he should have waited till the conclusion of trial by placing

appellant under suspension or else he was empowered to carry on with
the proceedings against appellant through initiation of departmental
proceedings. Civil Service Regulation C€CSR 194 unequivocally provide
that criminal proceedings cannot debar the authority from
commencement of departmental proceedings. The question arises as to
whether there is confirmatory evidence of worth credence that appellant
remained behind the bar during the whole period encompassing trial?
When he was arrested or else when he voluntarily surrendered to fhe
authorities? It is not clear. How in the absence of any confirmatory
record the version of appellant can be admitted. Purportedly copy of a
departmental appeal has been placed on record but it is not clear as to
whether it was really communicated to the authorities concerned on the
inception of departmental proceedings as according to his own version
appellant was behind the bar during that period of time how he
managed to file departmental appeal has not been verifiably explained
it was the bounden duty of appellant to have proved this factum beyond
doubt that he was acquaintant with the departmental proceedings
initiated against him otherwise it is a big contradiction of the eminence.
On the one hand he alleges to be unaware of the initiation of punitive
proceedings while on the other he is moving departmental ap@l\which
are pleas poles apart. He cannot swallow hot and cold in th same
breath,it has been noted on record that soon after nomination in the
FIR appellant remained absconder when he surrendered is not clear

whether he has informed his department in consequence of leveling of

. criminal charges well in time which was mandatory for a civil servant as

under Rule-20 of the Khyber Pakhtunkhwa Government Servants

InConduct Rules, 1987, in case a government servant is involved in a
criminal case as an accused, he shall bring the fact of such involvement

_or conviction as the case may be to the notice of head of the office or

department immediately, or if arrested and released on bail soon after
such release. Failure on the part of civil servaht would tantamount to
misconduct and he could not retain a‘ny right in that circumstances. The
record on file do not reveal that appellant has conveyed information to
the higher-ups when he was implicated in a criminal case. Appellant
was terminated from service on 07.09.2009 whereas he was charged in
the FIR on 03.09.2008 under Section 302/34 PPC vide FIR no. 852.
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Disciplinary. proéegdings_-w‘ere already ini,tiatgg when appellant. was
purportedly corifinéd in jail and when he‘was divested of the purple of
holding government assignment he stood removed from the prestigious
post and ceased to hold investiture of a civil servant as he was deprived
of his title during the course of remaining at large when he winked the
authorities by remaining in concealment. The inquiry committee did not
declare appellant to receive back benefits however, this fact was placed
before the competent authority to decide whether the order passed was
in accordance with the spirit of FR 54 which provides that “if otherwise
(reinstated but punished departmentally) such proportion of pay and
allowances as the revising or appellate authority may prescribe. The
suspension period in a case falling under clause (b) will not be treated
as a period spent on duty unless the revising appellate authority so
directs”. Appellant was not placed under suspension rather removed
from service and he did not hold the post with the department. It has
been candidly provided by the dictum of the Hon’ble Supreme Court of
Pakistan that when there is no work there is no pay, reliance in this
regard is placed on 2003 SCMR 228. It has further been provided that

the act of absconsion or being fugitive from law would not be regarded

placed on 2017 SCMR 965. Absconsion has to be reasonably explained
which fact has not forth . come on behalf of appellant. Appellant was
rightly proceeded by issuance of show-cause notice. Inquiry was
conducted, a chance for personal aUdience was provided. The tenets of
rules in vogue were observed. Purportedly no departmental appeal was
moved the credibility and authenticity of which has been denied
vehemently by respondents. It is abundantly clear and is a settled
principle that when there is no departmental appeal the service appeal
is not maintainable vide PL]J 1991 TRC (Service) 153, 1992 PLC
(C.S) 666 and 1994 PLC (C.S) 1262. Therefore, we hold that the
order dated 30.12.2017 passed by the competent authority whereby
back benefits were declined suffer from no illegality.

as a reasonable ground to explain absence reliance in this regard is
6. As regard the previous chain of litigation it is pertinent to take
into account that this Service Tribunal by virtue of order dated
11.06.2015 made an order for reinstatement of appellant into service
for the purpose of fresh disciplinary proceedings whereas the issue of

back benefits was subjectéd to the outcome of fresh proceedings
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however, the District Education Officer (Male) Swabi, not only made an
order reinstating the appeliant but also held him entitled to ail back
benefits from the date of his termination i.e 04.09.2008 which is
obviously not in conformity with judgment of this Tribunal and was
erroneous to this extent, therefore, in the light of fresh inquiry
proceedings the District Education Officer (Male) Swabi, treated the
willful absence from duty of appellant with effect from 03.09.2008 to
11.06.2015 as extra-ordinary leave without pay which is in accord with
the dictates of the judgment passed by this Tribunal and the inquiry
proceedings. As regard the plea taken in ground D of appeal, the
excerpt of Fundamental Rule 54 as _mentioned herein above, a
discretion has been invested in the authority by clause (b) which can
allow or decline such portion of such pay and allowances as he may
prescribe and which period has to be excluded to have been spent on
duty. The august Supreme Court of Pakistan has vividly provided that
when the civil servant has not rendered duties for a definite period of

time he is not entitled to receive emoluments for that period.

07. For wh'at has been discussed in the foregoing paras, we find no

substance in the instant appeal which is dismissed. However the parties

are left to bear their own costs. File be consigned to the record room.
—_4

ANNOUNCED
18.01.2021

(MUHAMMAD JAMAL
Member (Judicial)

(ATIQ- Uh REHMAN WAZIR)
MEMBER (Executive)




Service@AppeaI No. 603/2018

Date of order/

Order or other proceedings with signature of Judge or

S.No ‘| proceedings | Magistrate and that of parties where necessary.
1 2 3
18.01.2021 | Present.
Mr. Yaqoob Khan, :
Advocate ... For appellant.
Mr. Kabirullah Khattak,
Additional Advocate General ... For respondents.

Vide our detailed judgement of today,‘ we find no
substance in the instant appeal which is dismissed. However

the parties are left to bear their own costs. File be consigned to

th‘e record room. _ (\\/g\f

ANNOUNCED
18.01.2021

\ 1/,

(Atig-ur-Rehman Wazir)
Member (Executive)

(Muhammad Jamal-Khan) .——
Member (Judicial)
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09.11.2020 - . Appellant in person present. Mr. Kabirullah-Khattak, “")‘ -
~ Additional Advocate General for‘reSpondents”presént.
The Bar is observing general strike, therefore; the

matter is adjourned to 18.01.2021 for hearing beforg the D.B.

(Mian Muharfimad)
Member (E)



" Zf’é' .2020 Due to COVID19, the case is adjournéd_ to -
I ' -4 _/_z /2020 for the same as before.

08.07.2020 Nemo for appellant. Mr. Kabirullah Khattak, Addl. AG
alongwith Fazle Khalig, ADEO for the respondents present. |

) On the last date of hearing the matter was adjourned
through Reader note, therefore, notices be issued to
. appellant/learped counsel for arguments on 03.09.2020.

Member (E) | K Chairman .

03.09.2020 * Appellant is present’in person. Mr. Kabirullah Kh_attak,
o Additional Advocate General for the respondents is also
~ present. According to the apbellént his counsel is ‘engvaged in
Dar-ul-Qaza District Swat énd is not available today.

Requested for adjournment. Adjourned to 09.11.2020. File to

come up fo yments before D.B.

/l/

(Mian Muhamm? d) . (Muhamma
Member (Executive) , - MemberA (Judicial)




©08.01.2020 Lawyers are on strike as per the decision of

Peshawar Bar Association. Adjourn. To come up for

further proceedings/arguments on 12.03.2020 before

D.B.
\ /
o4 ;
Merber Member
M Wb o
12.03.2020 Counsel for the appellant present. Asst: AG

alongwith Mr. Fazal Khaliq, ADEO for respondents
present. Learned counsel for the appellant seeks
adjournment. Adjourned. To come up for arguments on
09.04.2020 befare D.B.

*

Memtﬁ%/ I\{a%




27082019 ~ Learned counsel for the appellant and Mr. Kabir Ullah Khattak
= | learned Add1t1onal Advocate General present ‘Learned counsel for
the appellant seeks adjournment to: furnish in the shape of detail-
judgment of trial court etc. and to rende'r proper assistance. Adjoum..
- To come up for additional documents and arguments on 09.10.2019'

before D.B.
‘ l\mr : B S 'Member '

09102019 ' " Appellant present. Mr. Riaz Khan Paindakheil learned' ‘
C Assistant Advocate General present. Appellant seeks adloumment as
his counsel is not in attendance. Apphcanon allowed. ‘Adjourn. To’

come up for arguments on21.11.2019 before D.B.

e B
l\/l mber : - ' Member N

2111 2019 Appellant absent. Learned counsel for the appellant absent.
e Mr Kab|ruIIah Khattak Iearned Additional Advocate General for
the respondents present. Notrce be issued to the. appellant and h|s
counsel! for attendance on the next date of heanng Adjourned To

come up for arguments on 08.01.2020 before D.B

(Hussain Shah) : (M Amm Khan Kundl)
Member Member
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18.03.2019 : . Counsel for the appellaht present. Mr. Kabirullah Khattak, .
Addl: AG alongwith Mr. Fazal Khalig, ADO for requndents
present. Written reply submitted which is placed on file. Case to

come up for rejoinder and arguments on 07.05.2019 before D.B.

o

Member
(Ahmad Hassan)
07.05.2019 | Mr. Mir Zaman Safi, Advocate for appellant and Addl. AG . - i
o for the respondents present. ' 4 | A

Rejoinder on behalf of the appellant has been submitted . |
in response to the parawise comments by the respondents. The
same is placed on record. To come up for arguments  on
02.07.2019 before the D.B. -

" Mémber ' - Chairfian -

02.07.2019 Appellant in person present. Mr. Kabirullah Khattak
learned Additional Advocate General élongwith Mr. Fazal
Khaliq, ADO for the respondents present. Due to general strike
on the call of Khyber Pakhtunkhwa Bar Council, learned

counsel for the appellant is not available today. Adjourned. To .

- come up for arguments on 27.08.2019 before D.B

., ﬁ\ f— -
(Hussain Shah) (M. Amin Khan Kundi)

Member Member




26.12.2018 Learned counsel for the appellant present and seeks adjournment to
render proper assistance that as for how.long the appellgnt remained
absconder in- connection with the criminal case registefzjgains't him.
Adjourn. To come up for preliminary hearing on 31.01.2019 before S.B

31.01.2019 Counsel for the appellant - Abdul Qadir present. Preliminary
arguments heard. It was contended by learned counsel for the appellant
that the appellant was serving in in Education Department as Physical
Education Teacher. It was further contended that during service he was
involved in criminal case for committing murder and the competent

_ authority imposed major penalty of dismissal from service on the
allegation of his absence from' duty. It was further contended that the
appellant filed service appeal before this Tribunal and this Tribunal
partially accepted the appeal of the appellant vide judgment dated
11.05.2015 with the direction to respondent-department to reinstate the
appellant for the purpose of fresh disciplinary proceeding. It was further
contended that the respondents also challenged the judgment of this

- Tribunal before the august Supreme Court of Pakistan but the appeal of the

=" respondent-department was also “dismissed vide judgment dated
16.10.2017. It was further contended that de-novo inquiry was conducted
as per direction of the Service Tribunal and on the basis of which the
appellant was reinstated in service however, the period from 03.09.2008 to
11.05.2015 was treated as extraordinary leave without pay vide order dated
30.12.2017. It was further contended that the order dated 30.12.2017 was

" received to the appellant on 16.01.2018 as reveled from the copy of
impugned order. It was further contended that the appellant filed
departmental appeal on 23.01.2018 but the same was not responded hence,
the present service appeal on 03.05.2018. It was further contended that the
aforesaid mentioned period with effect from 03.09.2008 to 11.03.2015 the
appellant was in jail and it was beyond the control of the appellant to

~attend the duty therefore, the respondent-department was required to
extend the back benefits to the appellant for the said period instead of -
treat{ng the said period as extraordinary leave without pay.

.

I3

" The Contention raised by the learned counsel for the appellant need
; f . consideration. The appeal is admitted for regular hearing subject to all
v oA - legal objections. The appellant is directed to deposit security and process
fee within 10 days, thereafter, notice be issued to the respondents for
written reply/comments for 18.03.2019 before S.B.

-

(MUHAMMAD AMIN KHAN KUNDI)
' MEMBER
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03.10.2018
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" Counsel for the petitioner and Mr. Kabirullah

Khattak, Additional AG for the respondents present.
Arguments on restoration application heard. It was
contended by the learned counsel for the petitioner that the
main appeal was filed on 03.05.2018 and the petitioner was
directed to appear before the Tribunal on 06.09.2018 but
when the petitioner w%ersonally appeared before the
Reader of the court on 06.09.2018 he was told by the
Reader that the appeal has already been dismissed in
default on 02.08.2018 therefore, when the petitioner came
to know about the dismissél order of the appeal on
06.09.2018, he immediately filed the present restoration
application on the same day therefore, the éﬁplicé\fion is

well within time'and prayed for restoration of application.

On the other hand, learned Additjonai AG for the

respondents opposed the contention of learned counsel for

the appellant and contended that the restoration application

is time barred and prayed for dismissal of the same.

Perusal of the record reveals that the petitioner has
claimed in the restoration application that he was given the
date of preliminary hearing of 06.09.2018 and when he

came to this Tribunal on that date he carﬁe to know that his

“appeal was dismissed in default on 02.08.2018 therefore,

he submitted restoration application on that very day.
There is nothing in rebuttal to the claim of the petitioner
therefore, the application is accepted and the appeal is
restored to its old number. To come up for pr;iiﬁmapy‘/

hearing on 07.11.2018 before S.B. m /—

(Muhammad Amin Khan Kundi)
Member

(,étaw' /Zt ﬁ&:bbﬂ—g‘_j C/:) A

%W-ﬂ—fé




Court of

Form-A

FORM OF ORDER SHEET

Appeal’s Restoration Application No. 2.73/2018

S.No. | Date of order Order or other proceedings with signature of judge
Proceedings
1 2 3
1 06'09'20@1‘!%’@?%;? The application for restoration of gﬁgpg@j no. 603/201_8
submitted by Mr. Abdul Qadir through yaqub Khan Advocate
may be entered in the relevant register and put up to the Court
for proper order please. - \
2 L/
REGISTRAR . 619 |
, | 2T oo g R
This restoration application is entrusted to S. Bench to be

Y

put up there on g—g‘a ~/8 ‘ 4/

MEMBER

R,




02.08.2018

Nelther the appellant nor his counsel present: On the

previous’ two dates neither appellant nor his counsel was
present and this conduct on his part is suggest that he is not
interested to pursue hlS case, hence this Tribunal is left with
-no option but to dismiss the appeal n default Parties are left

to bear thelr OWn COStS. F1le be cons1gned to the record room.

" Announced: - 2’0"
02.08.2018 o8 2 |
/
e b
{ 'l&; "}«") ¥
i fl;Z".'. Ve ,




- _Form-A  *
FORMOF ORDERSHEET
Court of L - '
Case No. 603/2018
S.No. | Dateof order: Order or other proceedings with signature of judge
D proceedings - ‘
1 2 3 ;
1 03/05/2018 The appeal of Mr. Abdul Qadir presented today by Mr.
Yaqub Khan Advocate may be entered in the Institution Register
i and put up to the Worthy Chairman for i\roper order please.
| P
s e 8/
REGISTRAR ~
\S\'bSl j]g ‘This case is entrusted to S. Bench for preliminary hearing
?' L 'to be put up there on ?’51"5]\-@'
{
T | CIQ{MAN
5.05.2018° ~ None present on behalf of the appellant. Adjourned.
| . “To come up for preliminary héaring on 12.07.2018 before
| o
' S.B.
e ’ 1
; (Muhammad Amin Khan Kundi)
‘ Member
12.07:20‘18 Neither appellant nor his clerk of the counsel present.

i

‘Preliminary arguments could not be heard due to killing of a
‘~1anvye,r Barrister Haroon Bilour in a suicide attack during the
‘election campéign. To come up for preliminary hearing on

02.08.2018 before S.B.

Chairman
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. Before The Hon’able Service T‘ribunal of KPK at
' Peshawar

| Appeal No. écﬁ /2018

- Abdul Qadir PET Teacher GHS Bam Khel Swabi so of Abdul
) Nazeef R/o Vilalge Kalu Khan Tehsil & District Swabi

cevereeennnneesJAppellant
VERSUS
‘4. District Ecucation Officer (Male) Swabi ....... Respondent
APPEAL
_ INDEX :
S.No Descriptions Annex: Pages
, , From | to
1 - | Grounds of appeal : || &
2 Copy of order, judgment of ASJ Swabi | “4” - | 5
dated 15/06/2011 o .
3 Copy of order dated 07/09/2009 - | “B” - | &6
4 Copy of order/ judgment dated 11/06/2015 | .“C” 7 | 8
5 Copy of order : ' “D” -1 9
|6 | Copy of order , “E” lo | )1
7 Copy of finding inquiry “F” 12 |14
8 (Copy of show cause notice and reply “‘G” 1S | 16
9 Copy of order dated 30/12/2017 “H” - 7|
10 | Copy of appeal ‘ : “r” ' 18 | 22|
11- Wakalat Nama - | 23

o
Appellant, /? U//‘,‘}

Abdul Qadir

Dated 27/04/2018
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Before The Hon’able Serv1ce Trlbunal of KPK at

“ - . " Peshawar
' . | | K'g;bcr Pakhtukhwa
) U 3 SV n n!
Appeal No. éo A /2018 |
. . 33 w1ty A\o

D‘M;ﬂ&@e/g' -

Abdul Qadlr PET Teacher GHS Bam Khel Swabi s0 of Abdul
Nazeef R/o Vllalge Kalu Khan Tehsil & District Swabl

TS . ..Appellant
-VERSUS
1. Dlrector of (E & SE) KPK Peshawar
2 District Education Officer (Male) Swabl .
3. Secretary Education KPK Peshawar ~ ........... .... Respondent

‘Appeal U/S-4 of KPK Service Tribunal Act 1974 '_against_'
the order of resl)ondent No.2 dated 16/01/2018 whereby,
' appellant is re-mstated in service but wzthout back benef it,

- ‘which is zllegal, agamst law and facts.

Respectfully Sheweth;

-~
N

Fﬁ%@ﬁgpﬁ_dﬁy Lt Appellant humbly submits as under -

R oo ‘J,((, 1. That appellant ,wlas' appqinted as PET Teacher with
33‘3"‘ F , respondent department.

2. That appellant was charged in a murder case vide FIR :
 NO.852 dated 02/09/2008 . trial was conducted and
.'appevllant was ‘declared innocent and acquitted vide order
* dated 15/06/2011 by the learned ASJ Swabi. _(Copy of
order, judgment of ASJ Swabi dated 15/06/2011 are attaclzéd |

as Annex: “A”).

~3. - That that due to the charge and triél, appellant was kept:
under trial behind the bar in judicial lock up from the date

of charge till the date of acquittal i-e 15/06/2011 for trial
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of the case but due toffie innocent person, appellant was

acquitted.

. That as per law, the appellant can suspended for trial of 4
the case but respondent has terminated the apbellant from -
service vide drc_ier danged 07/09/2009 which is illegal,

against law and facts. (Copy of order dated 07/09/2009 is

attached as Annex: “B”).

. That after acquittal of appellant, appellant approached to

respondents for taking over charge but appellant got
knowledge that appellant has already been terminated
from service vide order dated 07/09/2009, hence appellant
approached before the Service Tribunal through an appeal
which was accepted and appellant was re-instated in
service vide order dated 11/06/2015 with direction to

conduct the fresh disciplinary proceedmg (Copy of order/
judgment dated 11/06/2015 attached as annex: “C”).

- That on the basis of said order/ judgment dated _

11/06/2015 , appellant was re-instated in service with all
back benefit w-e-f termination 04/09/2008 vide ordgr

dated 28/09/2015 by respondents. (Copy of order are

attached as “D?”)

. That .respondent has filed CPLA against the order/

judgment of service Tribunal dated 11/06/2015 before the

'Apex Supreme Court of Pakistan, Wthh also dlsmlssed

vide order/ judgment dated 16/ 10/2017 (Copy of order is

attached as Annex: “E”),

. That fact finding inquiry was conducted by respondent |

and appellant was declared entitled for back benefit for the

period for which appellant was in jail for trial of the case

because appellant was unable to attend the school. (Copy

of finding inquiry is atta'chgd as Annex: “F ”);

~



9. That 1% show cause notice was issued to appellant which
was properly reply by .appellant vide his reply dated
- 21/12/2017. (Copy of show cause notice and reply is attached

as Annex: “G”),

10. That appellate ‘is re-instated in service but without back
 benefit vide impugned order dated 30/12/2017 which is
received by appellant on 16/01/2018 without charge sheet

and personal hearing which 1s illegal, against law and

facts (Copy of order dated 30/12/201 7 is attached as Armex ‘

‘H’)!

1. That appellant preferred an appéal before the respondent No..1

but in vain. ( Copy of appeal is attached as Annex: “I”).

12.That order of respondent is against law, facts ,.illegal and

liable to be set aside on the following grounds inter alia..

-

GROUNDS

A. That order of respondent NO.2 dated 30/12/2017 dated

30/12/2017 is illegal, against law and facts, liable to be
modified to the extent that appéllant'may please be re-instated

in _service with all back benefits.

. That it is strange enough that appellant was re- 1nstated in

serv1ce with all back benefit vide order dated 28/09/2015
which is still intact then, issuing of impugned order of
respondent aNo.2dated 30/12/2017 without back benefit is
baseless and nd legal effect to the extent of without back
benefit, ‘which has to be modified to the extent of re-instated

m serv1ce of appellant with all back benefit instead of without
back beneﬁts

That it is also strange enough that appellant being mnocent
kept under lock behind the bars and on other side re-instated

in service without back benefits, which is penalty imposed




upon the appellant . by respondent without conducting ',

disciplinary proceedings and Witho’ut fault of the appellanf,

hence, impugned order dated 30/12/2017 is liable to be
modified with the words of re-instated in service of appellant
with all back benefits.

. That as per FR-54, when the appellant is re-instated in service

w-e-f termination, then he is automatically entitled for back

~ benefits,

‘That innocent appellant has been kept in jail land thereafter,
he is acquitted after conducting of complete trial, then he was
acquitted and re-instated in service with back beneﬁts' while,
again issued impugned order dated 30/12/2017 is a 2%

punishment upon the innocent person.

It is, therefore, humbly prayed that on .acceptance of this

appeal, order of respondent NO.2 dated 30/12/2017 may please be

modified to the extent of appellant may please be re-instatement s Searied

with all back benefit instead of without back benefit. Any other

relief deemed fit may also be graciously awarded to the appellant. |

/)'LZ);»:*

- Abdul Qadir

Appellant,

- Trough counsel

Yaqoob Khan®” advocate . High

Court at Distt: courts Mardan.

. Dated 27/04/2018

AFFIDAVIT

 Ldo hereby solemnly affirm and declare on oath that all the contents
of the appeal mentioned above are true and correct to the best of my -

knowledge and belief and noting has been concealed from this

Hon’able CoUrte-- ., - :
- g ?2) ATl ﬁ | 52 <
SN \ g Advocate L

X Y
Y z
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-.. ORDER

15/06/2011"

Accused produced in custody. Arguments

already heard and file perused. Vide my detail judgment of.

the date today, sepa'rately recorded and placed on file, by
extending the benefit doubt to the accused facing trial, he is

acquitted of the offence charged with. He is in custody, he
be released forthwith if not required to be detamed in jail in

any other case. Case property shail remain intact till the - '

expiry of mandato‘ry period of appealirevision and thereafter

be dealt with in accordance with law. File be consigned to

4 record room after completton and compllatxon oot
Announced' :
15/06/2011 _
T ‘ (Mu mad Za han)

Addl S aons Ju ge-lll Swabi




io}:l’il:'i% OF THE EXECUTIVE DISTRICT OFFICER(ELEN ENTARY & SLC LDLOSW AL

TERMINATION/DISMISSAL FROM SERVIE..

‘Mr. Abdui Qadir PET Govi:High Schoo Shera Ghund (Swabi) .
Lbsconder in murder case FIR No. 852 aated 02.09.2008 302/34 PPC Police station Swabi
Lemained absent from duty since 03.09.2078 and was directed to resume duty by the Head -
\Master GHS Shera Ghund (Swabi) vide his office No:126 dated 10.04.2009, No. i35 dated

)7 04.2009 & No. 137 dated 14.05.2009 under revistered cover.on homc address. but he failed o

olbicy ihe orders. . . . Coe
And whereas an absent notice was issued 10 him thraugh “DAILY

NEWSPAPER."PAKISTAN “Peshaiva’ on 10.06.2009 but he failed to resume duty inthe
prescribed period as reported by the coacerned Head Master vide No.144 dated 31.08.2009.

: S : . A )
. Where as | the undersigned EDO (E&SE) Swabi competent
authority after scrutiny of the record and wide publicity of final show cause notice:in the Daiis -
"pAKISTAN" Peshawar on 10.06.200¢ ic;of the opinion that the charges i.c absence from duty
proved against him. S L ' ' ‘ e
- The comgetent authority is pleased to impose the.major penalty of
removal [rom service in respect of Mr. Abdul Qadir PET Govt:High School Shera Ghund
(Swalii) from the date of his weiful absence : e, 03.09.2008 under the efficiency and disciplirary
rules. 1973 and special‘po\\'crs ordinance, 200C-01. ’ S

(MUHAMMAD ZADA) 1\

EXECUTIVE DISTRICT Lot 1%

(CLEMENTARY S SECT LT NN A
El\dSilN().é_Zé/:ﬁf:" Abdul Qadir P DA/ dated Swabi ti | 712_”,’2‘009‘
Copyof'theabe . forwarded for informe  “and nfaction
Direr ementary &S NWFP. Peshawar, I
~ District Nazim, Swabi ' S
Districi Coordinati .ficer, Swabi. .
District Accourd er. Swabl.
"Head Master C - sher Chund (Swabi) w/r to his N uoted above.
Mr. Abdul Qadir PET S/O Abdul Nazil GHS Sher ¢ .4, VPO Katu Khan, Tehsil &
District Swabi. (underregis' -ed COVETD). {(

. - . TR Y - .
| bl /5
ssiogpn,  EXECUTIVE DISTR C'[O SFICER

LEMEINTARY & SEC: "DLJ:)S\-§".Ai
4 T S
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W Dae of
" order: !
'procecdings

3
E\JIYBLR PAKLF l‘UNKHWA SLRVIC!: lR 3

5

'\l’l’L/\L N() 167“/"01 I

{Abdul Q;ldd! iix- l’i T lcuchu ~VS- (Jo\l el Klubu I’akhlunklma thloug,h
- Secretary (L&SE ) Peshawar e.lu)

-": { -
T o JUDGMENT-
11.06.2015 1 ' -
: '! PIR BAKHSH SFHAILL MEMBER: |
. , . ! ' .
’ L i
T :\ppdlanl with counsel (M| Sajid Amm /\dvoultc). and Ml
)
- " Muhammad Jan. GP {or the respondents present,
i
i, The instant appeal has been fied by Mr Khaziq Ruhmfm Head
N £ J (onqlablc undu Section-4 of the Khyber Pakhtunkhwa Service lnbundl
. B P ACt-1974 against the orders dated 06.0¢.301 1 and 11.01.2012.

H -
i

Y
A S

R L carned counsel for the appeliant submillcd that afler rendering 10

fvears of service as PST. the appellant was mvoivul .in a’'muider case duc o

\\thh he was unabk to perform his duty. That the relevant time absence
+

“period of the dppclldnt comes onlyone vear and the record also shaws that

the appellam ‘has been proceeded undes- Kh\ebu Pdkhtunkh\\-’ﬂ Civil

P Servant (E&D) Rules 1973 \vlncluweze not i the. held at the mlcvanl time.

! That wuhoul charge sheet. show cause notice or enquiry, major penalty of
removal from servide wag impased on the appellant. He submitted that the

.;'proccdurc adopted auainsl the appellant is not in accordance with the

nquucnluua o} the R(.moval from Service {bpcual Powers) 2000. He

xuhmlllul llml II'IL appellant bcm;: ymu.}:,cdsbl master degree holder, s,

lutuuc was exposed (0 ruin because of the |lluml unpu;,ncd oulms which

ATTE

{ i : :

L. o .

;‘ f 4 The IL.u ned. (m\'cmmuu Pleader resisted the tppcal uh lhc ground
{ i

L may be set aside.

3

1Iml ml.ut the appdl.ml was procecaed . under Removal Ilom» SEHVIte

(Spcbml I’nwc:s) 2000 according v which in case of wilifyf dbSCHCL‘, the

- , . ; enquicy can be dispensed with. He l‘urlhc‘r submitted  (hat Khyber
: 1y

Pakhtunkhwa (1:&D) Rules 1973 mentionied in (he impugned -order is a

’ b ’ [ clerical mistake 110 cybwtted] tha ) an k'v'\{’hjm.'l ! b 4uter
| e | . L M‘ d%(c«l wabeke . »

3




e

T This was convincingly argued by fearned counsel for the appellant
r—‘ _in the light .of material on record that the procedure adopted was In

accordanee \\'11'11 E&D Rules. 1973 like adopting procedure of sending of
“notice -l home address and publicali_oh of nolice i'n the news paper
- ,)- “therefore penaily under E&D rules.can not be stuted as a clerical ‘mistake.
- Needles ta mention llﬁn_li&l) liéllcs 1973 were not in the [ield at that time.
Ihe 'l'ribunul‘ is of the considered opilﬁon in the light of material on record

‘ ax well as above legal defects in the instant case that the case may be |
*pemitted 1o the rcs1)(§lldcnl-clcpz\rlmcnl to' proceed against the appellant ‘\/
strictly in zu;couluhcc with law alter giving him- tull opportunity r)f}efénse
for which reason the impugned order gidg set aside. The ﬁ%&lum is

i reinstated into service for the purpose ol fresh disciplinary proceedings
against him: Back benelits will be subject 1o the AoLll come of the [resh
: proceedings. Partics are lell to bear their own costs. File be consigned l'o

- the redord.

Y
; e
S TANNOUNCED 47 S e i
, T (PIR BAKHSH SHAH)
| :g_ oL - . MEMBER =
» . (ABDUL LATIF) .

~ MEMBER

. st e
N SR

g




-INSTATEMENT ORDER.

; ?akhtun&hwa Service
, Tribunal Peshawar announced on dated 11, 06.2015 m ServwevAppeal No.1679/2011,

‘ Consequent upon the decision of the Honourable Kh J

. M’rAbdul Qadzr PET is hereby re-instated and ad_;usted against his original postie, -
PET taf GH 5 S Bgpkhel ( Swabt ) with all back benefits from the date of his iermmahan .
ie. sithject to the decision of i‘hv Honourabte Supreme Court of Pakistan as._ .
CPLA has already been filed against the wdgment aj’ Khyber Pakhtunkhwa Service N/

T nbu}axeahawar with tmmedaate effect” ‘m ‘the best interest of pubhc a-ermce

1. TA/DA is not allowed i
2. Charge report should be submlttcd to all concemed

- . (NISRMUHAMBMAD)
. DHSTRICT EDUCATION OFFICER

: - ) L fMALE) SWABY
FndstWo. [ 4/ SR-&eo /Dated Swabi the 2%’&2 /2’015;( /
N Copy of the above is forwarded for information and n/a to the:-
1. Registrar, Khyber Pakhtwnkhwa Service Tribunal Peshawa.r
2. PS to Homourable Minister for Elem: & Secondary Edu: Govt: of KPK, Peshawar.
3. Secretary to Govi:of KPK Elementary&Secondary Education Department, Peshawar.
5. Director E&SE Khyber Pakhiunkhwa, Peshawar,
6. District Accounts Officer, Swabi.
7
8.
9.
i

ADO (B&A/Estab:) Local Office,
Superintendent local office.
Head Master concerned school.

§. Candidate concerned.

A
OFFICER




IN THE SUPREME COURT OF PAKISTAN
(APPELLATE JURISDICTION]

PRESENT: .

MR, JUSTICE EJAZ AFZAL KHAN. -
MR. JUSTICE MAQBOOL BAQAR,
MR. JUSTICE IJAZ UL AHSAN,

CIVIL PETITION NO. 490-P OF 2015.
{Against the judgment dated 11.6.2015
of the KPK Service Tribungl, Peshawar-
passed i in Appecl No.1679 of 2011)

| The Govt. of K. P. . Secy., (E&S) Education, Peshawar and others.
_ , o ' ..-.Peﬁﬁoner(s)

. : Versus
Abdul Qadar. o - . Respondenﬂs)
For the petitioner(s): Mr. Mu;ohrd Ali Khan, Addl. A.G. KPK

‘ 'For the respondéﬁf(s); Mr, Wcseem ud Din Khoﬁck, ASC
Date of Hearing: . 16.10.2017.
| QR D E R -
Ejaz Afzal Khan, J.- This peh’non for leave fo appeal has arisen "/ -
o . ' out of the judgment dated 11.06.2015 of fhe KPK Service Tribunal Peshawar
whereby it ollowed the appeal f:led by the respondent and set c:snde fhe
order of the Depar’rmem‘cl Authority removing him from serwce
2, the learned Addl A. G opoecnng on behalf of the petitioner |
contended that lf the respondent was mvolved as an accused in a cnmlnci
' .case he was bound to bring this fact to the nofice of the Head of "rhe
De'p'crfmenf immédfoie‘ly i_f arrés’red ohd re!eé:sed oh bail and 1hd’r failure of

the respondent to do the same would divest him of a right to ask for

reinstatement.

A Leamed ASC oppécring on -behglf ‘of the 'respondené&ﬁ;@m

requuremenfs of the relevant rules 1hen in force, the -entire inquiry belng
-derecuve cann .o’r Tdde basis of hm removal from service.

4, - We have ccrefully gone through the record and considered
the submnssnons of the learned Addl. A. G. KPK as weH as The Iearned ASC.

ATTE%/’(E D» appeonng on behalf of the respondent,
. Z:?

" Court Ai;soccate
sreme Coyrt of Rakistan




¢ CIVIL PERTION NO. 490-P OF 2015. : . / ‘
“' ' ) i | & @
" i_. : .

5. ~ The Service Tibunal having considered ‘the facts and
‘ circumstances of the case cli}Bwed the oppedl filed by the respondent by

holding as under

“This was convincingly argued by leamed counsel for the

appellant in the light of material on record that the procedure

adopted was in accordance with E&D Rules, 1973 like adopting

' procedure of sending of notice at home address and publication

of notice in the news paper therefore penally under E&D rules.
cannot be stated as a clericaimistuks, Neediess fo mention that:
E&L Rules, 1973 were not in the field at ihat time. The Tribuncl is of
_ihe considered opinion in the i of material on record as well as
above legal defects in.the instant case that the case may be
remitted to the respondent department fo proceed against the
appeliant strictly in accordance with law after giving him full
opportunity of defense for which reason the impugned order is set - '
aside. The appeliant is reinstated into service for the purpose. of
fresh disciplinary proceedings against him. Back benefits will-be
subject to the out come of the fresh proceedings. Parties. are left -
to bear their own costs. File be consigned to the record.”

6. . * The paragraph reproduced above and even the recprd
available would show that the respondent was not served in dccordonce
-with the requirements of law. The proceedings against the respondent
resulting in his removal from service thus cannot be said io-ho've been
inifiated 6nd concluded in’ C"“"‘QFC’.",Y: iaw. A do ndvd inquiry in thé
circumstances of the case has tightly been directed by the Service Tﬁbunol. ~
The view taken by ’rhe Tricunal thus being free from any legal or factual
error is not opén fo any interference. | ' )

7. For the reasons discussed above, this pefifion being without

merit is dismissed and the leave asked for is réfu'sed.

Sd/-Fjaz Afzal Khan,J
Sd/-Magbool Bagar,J
B Y7 /2 | 174 ,ul Ahsan,.J
e SR ) dertified to be True Copy
js_['AMABAD. ' “Court Associdte | ’
16.10.2017. upreme Court of Pakistan
islamabad

Wﬂﬂk
2l




o DETAIL OF THE NOTICES IS:~ - frx F
1. Letter No: 126, - dated 10-04-2009 -
". 2. Letter No: 135, dated 27-04-2009 /2 ’
3 Letter No: 137, dated 14-05-2009
10.The Head Master " concerned submitted  absence report in_' respect
of Mr." Abdul Qadar, 'PET- to . Exec utwe District  Officer (Elementar'y '
& Secondary Education) Swabi on 29-05-2009. | ~
"11.A- final absence notice was issued to him through Daily  Urdu
Newspaper “PAKISTAN”  (Peshawar) on 10-06-2009 but he failed
" to resume his duty. o ~ ‘ B
12.The Service of Mr. Abdul Qadar,. PET, Government High School
Shera Ghund (Swabi) were terminated by the the Executive District
Officer (Elementary & Secondary Education) Swabi .vide his letter
J No: 6701/07, dated 07-09-2008.
13.He surrendered himself before the law on
~ Station Swabi. o
14.He was acquitted by the Court on 15-06-2011. .
15He remained willful absent with effect from 03-09-2008 to 23-06--
2011, because as per _Ruie 20 of Civil Service conduct Rules, 1987
** he could not inform the departmental about his where about. '
16.He adopted all the «codal formalities for reinstatement however the
department did not reinstate him. ' ' _
17.He appealed to the Service Tribunal for reinstatemient—which ‘was -
accepted on 11-06-2015. ' ' ,
18Mr. _Abdul _Qadar, PET. was— reinstated and _adjusted against his
original  ‘post at Government Higher Secondary School Bamkhal
(Swabi)  subject to the decision ~of Honorable S.C  of Pakistan —As
CPLA has already been filed against the judgment of Service
* Tribunal Khyber Pakhtunhawa Peshawar. - :
19.The department’s negligence as it- did not . initiate the de novo
inquiry ‘at the time of reinstatement and it could not pursue the
case accordingly. A '

/ 20.The then  Executive District  Officer  (Elementary & Secondary
Education) Swabi and litigation Officer both are - responsible  for
leaving loop—holes of escaping in the mentioned case. ‘

211t is very astonishing to note that the Services Tribunal reinstated
him with the provision that the department should conduct de novo
inquiry;  while the then District Education Officer (Male) Swabi
reinstated him  with all back benefits from the _date of his
termination —

-

18-07-2011

‘in  Police
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g o . PROCESS OF INQUIRY - , @

Refprence to’  the Letter  of Dlstnct Educatxon Officer  (Male) Swabi,
En,dOSt No, s .11143—45,' dated  27-10- 2017, the inquiry  committee
intimated  the -pfoceeding ~and checked and - collected the photo copies of
the record -related to  the matter from- :Gov_ern'meﬁt High School Shera.
Ghund. ~ The commlttee also ‘,_y\isited Government Higher Secondary..
School,’ Bamhail - and served a questionna‘ire “on Mr.: Abdul Qadar, PET,
collected the reply and other’ necessary documents regarding the case. T

- FINDINGS

In light . of the - available record, -1‘eépbnse to the questionn_aii"e and
verbally collected information the following findings were observed.

1.“Mr., Abdul Qadar was appointed as ‘PET on 05-04-1999 and. was.
. posted at Government Middle School Zaida (Swabi). o

2. He was transferred to Government Middle School Shera  Ghund

' (Swabi) from = Government High School Permoli (Swabi) on 01-01-
2007.

A f/ 3 He remained absent from duty on 02-09-2008 and his Absence Report was

submitted to the District Education Officer (Elementary & Secondary Education) e "
Swabi Office by the Head Master of Government High School Shera Ghund vide his
letter No: 50, dated 04-09-2008.
4, He was accused of murder case. .
5. According to TAR he remained/ absent with effect from 03-09-
. ' /- . L
2008. v :
6. The SHO of Police Station Swab1 provided the copy of F IR logged
against Abdul Qadar under PPC 302/34, on 02-09~2008.
7. The Head Master. through his letter No, 61, dated 20-09-2008,
submitted the copy .of the said FIR to the office of Executive -
" District Officer (Elementary & Secondary Education) Swabi.
. 8..The Executive District Officer .  (Elementary & Secondary
" Education) Swabi through his letter No, 2578, Dated = 07-10-2009
asked the Head Master to send notice to the teacher concerned on
his home address through Registered - Mail and then submitted the
case for legal action. -~ ' ,
.. According to the instructions of the Executive  District  Officer
" " (Elementary & Secondary . Education) Swabi the Head  Master
issfied three notices to ‘the teacher ggg&gmed on his Home
- Address, informing him to attend hxs dutles e e 3
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_ ) SUGGESTIONS AND RECEMMENDATIONS
In " the ll.ght.“‘Of above’ mentioned findings the followmg suggestion's
are given for necessary actlon please ‘ : _ '
*~a) Mr. Abdul Qadar _ PET - has no right - of --payment and back
" benefits with effect from 03-09-2008 to 23-06-2011, at any
cost, because of -his willful absence. B A .
'b) The remaining period that is from 23-06-2011 wup to 11-06-.
2015 is left- on the discretion of competent authority to decide .
to give back beneflts to the teacher or otherwise. . g

c) Departmental proceedmgs' may be initiated against the then
District Education Officer {(Male) Swabi, Mr. Nisar Muhammad
and the then ligation officer Mr Khalid Mateen who had
pursued the case improperly ' —

INQUIRY COMMITTEE M 9

1. \SIKANDAR SHER 2. MUHAMMAD NAEEM
PRINCIPAL : - HEAD MASTER
GHSS MANSABDAR (SWABI)  GHS GOHAR ABAD (SWABID)

\)‘-‘1} e »\w l"h‘

s:w NIRRT
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: thrc .15 ynu have been informed by the Departent on your home address but you g

(O[h(,u phom, & Fax No 09?828 ).-. 9, cedy i 0 cwu/'ou COlit) .

. PR

L .:

Show Cause Notice

L |
.l’ Jchanun Khan l)mrtct Education Officer (Ma |L) Swabi do hereby scrve the Show *
Cause Notice upon Mr.Abdul Qadar PLT in responsce to the de novo enquiry assigned to

the department in the appeal of Mr.Abdui Qader PET decided by the hurble Scrvice
Tribunal Khyber B u\hlunl\hwa on 11.06.2615.

Where as you Abdui Qa(i(:r PET has beea anpointed in the Education Departinent on
05.11.1999 and scrved Gl 02.09.2008.
T e

Whors you have boon Wl nged B rauraer cise’La U0 2008 and you have been found i :
ahscnl lroln your duty ve.c.f. 03.09.2008. A :

failcd 10 |cp0n for your duly -

-thrc ;15 you dx(l not mform the dcpdllm<,nt of the matter an’d remained absent and silent .

'/‘- “, g ,

,
!

thu as you have bwn informed through print mcdm but you did not report for duty. - :
Wherc as you surrendered 10 the law and lhcfn did not inf'orm‘ the department.

“Where as per the enquiry report, you rcmai:icd willll absent till 23,6204 Lv

‘Thus you convicied of rule 20 of Civil Servant conduct rule :987.

Where as you have been reinstated in servise on ihe dircctions ol the Hlonourable Service

|rif‘l"l<l' Khyber Pakirtunkhwa for thic purpuse of de novo enquiry and proceedings under N
1 B&ID mlug, 2O . 1

IR

‘;;.\uw wh\,u, ab Qe \.'uub\.: Of nut uu(.)ll'nng. At L.‘a EVICL WUl e B pu’\‘w it eii
l[onoutdbl bupwmc Court of Pakistan has aiso accepied that the accused shouid inform

‘,.:thx, d»pammnl in pﬂlclu. of its judgment (lr!ll’(l 16.10.201 l"Uadc conduct rutes No.20 of

1 So wny a fresh dxsczplmqrv d(.llOll is not initiated against you undcr the existing L&D j
‘rules, 2011 and why you not be removed lrom Government Service as on the basis of ‘

vour willful absence for about 04 years, in thic fight of f‘rcql'.judvmcm of the Suprenier ,
Court ot Pakistan and where as the Supreme Court oi Pakistar’s decision states that "No '
work no wage" Under SCMR 2003-228.

You are hureby informed 1o show cause 1o the charges leveled against vou in written.
within 07 days of its issuc or you op! o be heard in person. it you opt to be heard in
|)(:|<on then attend the of"nc(‘ of the DEO(M} Swabi on any working day alter 05.12.2017.

L O™ OFFICER

: :i . : ’ L‘ AT i
L"mm No. . ’ }7.. e fiJated Swaoi 'ns’ /L AN = '
. !1 * submitted o Mr. Abdu! Q: war PET, GHSS Bamkhel (Swabi) for !

mluzmahon and n/action,

CICER S
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Jndst: No. 1u372-7 7 Dader-30-12- 20 | :7

; } -
o o ¥
DISTRICT EDUCATION OFFICE (M/\l lt) SWARBI -~

(Office phone & Fax No 09382802305« +o o o)

/
OFFICE ORDER, 7 '

Conscquent uporn the findings and recommendations of the de novo
enquiry conducted on the instructions of the Courl. (he compelent authority is pleased to
dispose off the willful long absence case of Mr.Abdul Qadir PHT in the following manner.

3

M you h Hm acee nl(,d lhm vnu z' l potiinfom: !“v (l"pur(mcm wv‘ll m hmae

divest you [mm wlht of reomstatement di()ld’ wlh bac l\ lu Nt ung im bé&ein =ul( S ’()i l
Youwere reinoved from service f.e. de pdll'hbnldtl‘. punishea. Daring this period vou did

ot perform your duty at school and you come under the 2005 SCMR 228, which L]\.dl |>- .

states that when a Government servant does nol perform his duty. he is not entided tor
lnancial benefits which has been termed as " No work no wage”.

So i the light of the above lact, findings and recommendations of the
cnquiry commitlee, the cornpetent authority is pleased to:-

Re-mstate you i Governnment Service due o vour gedguitlal by (he Court and
taking lenieney in this particular case.

Your willlub absence period from 03.09.20068 1o 11.06.20015 is converted inio
tatra Ordinary Leave without pay under 1F.R 54 (b).

EIEHANGIR KFHANY
DISTRICT EDUCATION OFFICER
{MATLL) SWABI

Copy of the above is tolwcudc,( for information and necessar y action Lo the:
I Sceretary 1&SE, Govtof Khyber Pakhtunkhwa. Peshawar
2. Duector Elementary & Secondary Fducation Khyber Pakhtunkhwa, Peshawar,
3. District Accounts Officer,
4. District Monitoring Officer, Swabi.
5. Principal GIISS Bamkhel (Swabi)
6. Mr.Abdul Qadir PETT
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Before the Hon’ able service Tribunal kpk -

R%WW M?ZZZZL%W e~ ;W(b/ %Z?

Appeal No 603 /2018

Abdul Qadir ........cocoiiiiiiiiii App’ellant
Vs

Sectary Education etc........... Res onde‘nts‘
ry : p Kh\\ bhes p’akh.ﬂl ‘\ s

Service appeal Serviee Tribung,
_ . g
Subject: Application for restoration of Appeal of appellant Diary No\#_g_7

Sir, S : Dwﬁd"%‘é;e”’ R

Appellant humbly submits as under:-

|

|

|

| ‘ . .

| 1. That above captioned case was fixed for preliminary hearing on 02/08/2018,
which was dismissed in default (copy of appeal and order sheet is attached). »

2. That counsel for appellant was personally appeared before the reader of the court of preliminary
hearing, how given the date for preliminary hearing on 06/09/2018 ,which has entered by counsel
appellant diary for 06/09/2018 in infirm appellant for said date.

3. That today when counsel for appellant along with appellant appeared before this hon’able tribunal
and got knowledge that case has already been dismissed in default on 02/08/2018; which is illegal ,
against law.and facts. -

4. That no any notice has been issued to the appellant as well as counsel for appellant , due to which
appellant as well as counsel for appellant has got no information/ knowledge regarding the date
fixed. .

5. That absence of appellant is not willful but due to no knowledge of the date fixed.
6. That superior courts are given preference to the decision on merit.
7. That appellant has valuable rights attached with instant case .

It is therefore; humbly requested that order dated 02/08/2018 may please be set aside and the case of
appellant may please be re-fixed .

Appellant L-----------'--
Abdul Qadir

court at Distt: courts Mardan

Dated: 06/09/2018
Affidavit '

I'undersigned declared on oath that the contents are true and correct .




Before The Hon’able Service Tribunal of KPK at 0

Peshawar

ks\’\l, n

Brasrs i é /Z/_
s 3,1_/2@/5

Abdul Qadir PET Teacher GHS Bam Khel Swabi so of Abdul
Nazeef R/o Vilalge Kalu Khan Tehsil & District Swabi

Appeal No._£ 0™ /2018

* VERSUS

. Director of (E & SE) KPK Peshawar
2. DlStI‘ICt Educatlon Officer (Male) Swabi
- 3. Secretary Educatlon KPK Peshawar

Appeal U/S-4-of KPK Sérvice Tribunal Act 1974 against

the order of respondent No.2 dated 16/01/2018 whereby,

appellant is re-instated in service but without back benefit,

Nt e

whicly is illegal, against law and facts.

02.08.2018  Neither the appéllant nor his cg)illnsel pr'esent On the

plCVIOLlS two dates nuthel qppcll'mt nor his counsel was

> ' not -
g & _5? g & - present and this conduct on his part is suggest that he 18 :
& g8 8 % ¥ left with-
g o . g interested to pursue his case, hence this Tribunal is left
0n = e L in def: i
2 Q ﬁ; no option but to dismiss the appeal in default. Parties are left

-

P
. v

HEENE

to bear their own costs. File be consigned to the record room.
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Before the Hon? ‘lblc service Tribunal kpk

l’::g.,\"hmv:u' ,
Q@fﬂ%‘w Je- no. 7,?‘3/ (3
AppealfNo. 003 /2018 .
Abdul Qadir .............. e, Appellant

Vs

Sectary Education-€fc........... Respondents

Service appeal

‘Subject: Application for restoration of Appeal oi"-':i’pnellant

Sir,
Appellant humbly submits as under:-

1. That above captioned case was fixed for preliminary hearing on 02/08/2018 .
which was dismissed in default (copy of appeal and order shee is attached).
2. That counsel for appellant was personally appeared before the reader of the court of preliminary
' hearing, how given the date for preliminary hearing on 06/09/2018 ,which has entered by counsel
appellant diary for 06/09/2018 in infirm appellant for said date.
3. That today when counsel for appellant along with appellant appeared before this hon’able tribunal
and got knowledge that case has already been dismissed in default on 02/08/2018, which is illegal
. against law and facts, o ' '
. 4. That no any notice has been issued to the appgllam as well as counsel for appellant , due to which
appellant as well as counsel for appellant h‘a_s; fgot no information/ knowledge regarding the date
- fixed. v '
. 3. That absence of appellant is not willful but due to no knowledge of the date fixed.
That superior courts are given preference (o the decision on merit,
7. That appellant has valuable rights attached with instant case .

>

It is therefore, humbly requested that order dated 02/08/2018 may please be set aside and the case of
appellant may please be re-fixed . .

Appellant,--4--2.220 0
A o Abdul Qadir
A g
Trough coupSelbd---vmmnee--v
Yaqoob Khan/Adbocate High
court at Distt: courts Mardan .
Dated: 06/09/2018
Affidavit
I undersigned declared on oath that the conténis are true and correct . }
. U*Lb
Advocgte Adececcamee_

o TED
B ACATE
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‘Before The Hon’able Service Tribunal of KPK at 0

. Peshawar

Alﬁpeal’,,No. (6> /2018 Co e

Abdul Qadir PET Tcacbéﬁr GHS Bam Khel Swabi so of Abdul
Nazeel R/o Vilalge Kalu .Khun Tehsil & District Swabi

VERSUS

[

- Director of (E & SE) KPK Peshawar

. District Education Ol’l‘icci‘-'iMalc) Swabi

3

(99

. Secretary Education KPK Péshawar

Appeal UsS-4 of KPK Service Tribunal Act 1974 against
the order of resporl(le{l';‘?. No.2 dated 16/01/2018 witereby,

appellant is re-instated in sérvice but witho ut back benefit,

o

whicl is illegal, against law and Sacts. i g
i
02.08.2018 Neither the appellant nor his counsel present. On thci;
T ‘ peod : . :
previous two dates neither appellant nor his counsel was
FEVCFE present and this conduct on his part is suggest that he is not
Sy P -t interested to pursue his case. hence this Tribunal is left with

no option but (o dismiss the appeal in default. Parties are lcl'l‘

- /}
ey to bear their own costs. I'ile be consigned Lo the record room.

; g o Announced: ;|

R

02.08.2018
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; Appeal No. 603 /2018
j . Abdul Qadif .............. JSERU Appeliant
E Vs A

Sectary Education.gé:t? ........... Relspondents

Service appeal

Subject: Application for restoration of Appeal of éggellant

Sir,
Appellant humbly submits as under:-

I. That above captioned case was fixed for preliminary hearing on 02/08/2018 ,
which was dismissed in default (copy of appeal and order sheet is attached).

2. That counsel for appellant was personally appeared before the reader of the court of preliminary
hearing, how given the date for preliminary hearing on 06/09/2018 .which has entered by counsel
appcllant diary for 06/09/2018 in infirm appetlant for said date.

. 3. That today when counsel for appellant along with appellant appeared before this hon’able tribunal
' and got knowledge that case has already been dismissed in default on 02/08/2018, which is illegal
against law and facts. L ' _

4. That no any notice has been issued to the appellant as well as counsel for appellant , due to which

- appellant as well as counsel for appellant ha got no information/ knowledge regarding the date

fixed. o '
That absence of appellant is not willful but due to no knowledge of the date fixed.

That superior courts are given preference to the decision on merit.

7. That appellant has valuable rights attached with instant case .

s

(o BNV

It is therefore, humbly requested that order dated 02/08/2018 may please be set aside and the case of
appellant may please be re-fixed . :

: Appellant.--¢--Ze--o_i._.
ré . Abdul Qadir

Trough coup§elAt---mmmmmeemv
Yaqoob Khan/A ocate High
court at Distt: courts Mardan s

Dated: 06/09/2018
Affidavit

I undersigned declared on oath that the contents are true and correct . /%
. sl r(/L
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Before The Hon’able Service Tribunal of KPK at- 0

- Peshawar

?‘.’3\‘-7.-,,\-- Tatite. nhtye-

Appe;l{i\lo: (0D /2018» o éf////’
le /2 Jg.

Abdul Qadir PET Teachel GHS Bam Khel S\del so of Abdul
Nazeef R/o Vilalge Kalu _Khan Tehsil & District Swabi

e

<. VERSUS

1. Director of (E & SE) KPK Peshawar
2. District Education Officer (Male) Swabi

3. Secretary Education KPK Peshawar

Appeal U/S-4 of KPK Service Tribunal Act 1974 against
the order of resp(m(/etjli No.2 dated .1 6/01/2()1 8 whereby,
- appellant is re-instated "fn service but without back benefit,

whicl is illegal, against law and JSacts.

02.08.2018 . Neither th appeltlant nor his counsel present. On th(.
previous l\vo datu neither apmllanl nor his counsel was

present and llns conduct on his part_is suggest that he is not

S
SICATN

Interested to pursue his case, hence this Tribunal isleft with -

SRR R Ty

no option but 16 dismiss the appeal in default. Parties are left. |

i o bear their oivn costs. File be consigned to the record room. ’

02.08.2018




Toamm

' |12
e e
J

J’//ﬁ./fL

GJHI?J&/’KUQJ)[)’IJULUV DS o A

Vi1
—'-\/‘)Q/U) () /QJJ ! /)W (Ll,ul '
/:,Ky/les qufJ,w/_aw_,»uf_Lmb AL
/;ldf)JUl/}'t,ﬁ;wlic_)\,alv/,»wsa)t“ Wi S LL,""U;MLJUB:,

&: (r)/.»/'V/*/"d!&’dﬂfﬂmuﬁwd)"u'i 1710/ 6/ )»..«/“‘zi.
S

’/J(_,hl, "'U' ‘/ L(j*’(ﬁ.-/!/’ KV/LW'KLJIB)/JU/

Y B 1Y Y A G 3B SF D o2 G

Lol Az 1 Jb/L;Lu--»a.J.z:u.Cdiquu;LJ{LJMW

Lo Sl i 4 @ad‘%m/.,»wr G \HIE, P

Lo J;,Jl,,l,» Ve 2 78 Un s s Jns Bt B 30 2 22K Sl
sazl .,Juug;x/;@.cﬂw Lt s (G‘»u‘:f-?fjjl“dz(- (ﬁ;c_.,,.{

-c‘_u}’fLM@tajwﬂ_qﬁ,&df/},ﬁi.

“

20/73

o)t




24

- Subject: Application for restoration

Abdul Qadir

Secta

Before the'Hon’ able service Tribunal kpk

Peshawar

(A7

Appeal No. 603 /2018

s Appellant

Vs
ry Educationete........ ... Respondents
Service appeal

of Appeal of appellant

* That counsel for appellant was
appellant diary for 06/09/2018
That today when counsel for a
and got knowledge that case h
against law and facts.

That no any notice has been iss

fixed.

That appellant has valuable rigl
épbellant may please be re-fixed .

. Slor”

-+ Trough cou Seliy S
" Yaqoob Khan/Adyocate High
“ court at Distt: courts Mardan

Dated: 06/09/2018
.~ Affidavit

'undersigned declarced on oath 1}

hearing, how given the date for preliminary hearing on 06/09/201

appellant as well as counsel for appellant ha

That absence of appellant is not willful but due to
That superior courts are given preference to the

Itis therefore, humbly requested that order dated G

Appeliant humbly submits as under:-

That above captioned case was fixed for preliminary hearing on 02/08/201% .
which was dismissed in default (copy of

appeal and order sheet is attached ).
personally appeared belore the reader of the coutt of preliminary

8 .which has gntered by counsel
in inlirm appeliant for said date. s

ppellant along with appellant appeared before this hon’able tribunal
as already been dismissed in defaull on 02/08/2018, which is illegal ,

ued to the appellant as well as counsel for appellant,; due to which

s got r}:o information/ knowledge regarding the date
no knowledge of the date fixed.

degision on merit.
16s attached with instant case .

2/08/2018 may pleasc be set aside and the case of

”

Abdul Qadir

.

it the contenys are true and correct .
- £
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Before the Hon able service Tribunal kpk
Peshawar

Appeal No. 003 /2018
Abdul Oadir A ppedlan

Vs

Sectary Education ete. ... .. Respondents

Service appeal

Subject: Application for restoration of Appeal of appellant

Appetlant humbly submits as under:-

That above captioned case was fixed for preliminary hearing on 02/08/2018 ,
which was dismissed in default (copy of appeal and order sheet is attached).
That counse! for uppellant was personatly appeared betore the reader ol the court of preliminary
hearing, how given the date for preliminary hearing on 06/09/2018 .which has ¢ntered by counsel
“appellant diary for 06/092018 in infirm appellant for said date. :
That today when counsel for appellant along.with ép_pcl]am appeared before this hon’able tribunal
and got knowlcdge that case has already been dismissed in default pn 02/08/201 8, which is'ille
- against law and facts. ' o ’
That no any notice has been issued to the appellant as well as counsel for appellant , due to which
~ appellant as well as counsel for appellant has got na information/ knowledge regarding the date
fixed. .
That absence of appellant is not willful but due to no knowledge of the date fixed.
“‘That superior courts are given preference to the degision on merit.
. That appetlant has valuable rights attached with instant case .

gal,

..+ Itistherefore, humbly requested that order dated 02/08/2018 may please be set aside and the case of
appellant may please be re-fixed . ‘ ‘

' : '.,fi-.ppellant.-—----"--—.w---";—-
/(/,D Abdul Qadir

Trough coupse R
Yaqoob Khhn/Advocate High
court at Distt: courts Mardan

Dated: 06/09/2018
-~ Affidavit

[undersigned declared on oath that the contents arg true and correct .

KE

\é(/;“(‘,_l-‘ \_ 5
Advochte Ademegommaio.
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/ , Before the Hon’ dble service Tribunal kpk

N , Peshawar _
oy Resttreitinn Frpbe- vo- 29315
S A Yot NPPEC A 7
) o Abdul Qadir ............ ....................... Appellant
© Vs
Sectary Education;_ etc +e--...... Respondents

Service appeal
Subject: Application for restoration of Appeal of:é" ellant

S 1r

Appellant humbly submits as under:-

1. Thait above captioned case was fixed for pré_lff_ninary hearing on 02/08/2018,
which was dismissed in default (copy of appeal and order sheet is attached).

" 2. That counsel for appellant was personally appeared before the reader of the court of preliminary
hearing, how given the date for preliminary hearing on 06/09/2018 ,which has entered by counsel
appellant diary for 06/09/2018 in infirm appellant for said date.

3. That today when counsel for appellant along-with appellant appeared before this hon’able tribunal
and got knowledge that case has already been dismissed in default on 02/08/2018, which is illegal ,
against law and facts, S '

4. That no any notice has been issued to the appellant as well as counsel for appellant , due to which
appellant as well as counsel for appellant has got no information/ knowledge regarding the date
fixed. .

5. That absence of appellant is not willful but djue to no knowledge of the date fixed.

That superior courts are given preference to the decision on merit.

7. That appellant has valuable rights attached §({i§h instant case .

o

Itis therefore, humbly requested that order cié-tcd 02/08/2018 may please be set aside and the case of.
appellant may please be re-fixed . - :
L2l
Appellant.-~¢--Z. -

é : oo Abdul Qadir

stz nie

- Trough cou S
Yaqoob Khan/Ad¥ocate High .
“court at Distt: courts Mardan B

Dated: 06/09/2018
Affidavit

['undersigned declared on oath that the contents are truc and correct |
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) . Before The Hon’able Service Tribunal of KPK at
' p- . ~ . Peshawar
: JK . 1‘ '
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Appéal No._fig > /2018 - | é//
' ﬁ;-‘:;:ca!—-q_é S&gg
Abdul Qadir PET Teacher GHS Bam Khel Swabi so of Abdul
e Nazeel R/o Vilalge Kalu'Khan Tehsil & District Swabi

"~ VERSUS
I Director of (E & SE) KPK Peshawar
2. District Education Ofﬁcei*r(Male) Swabli

3. Secretary Education KPK-'fPeshawar
! ot

Appeal U/S-4 of KPK Service Tribunal Act 1974 against
the order of responderit. No.2 dated 1670172018 whereby,
appellant is /'e-iusmref{'_in service but without back benefit,

whicl is illegal, against law and Jacts.

Rk ————=1 =,
02.08.2018 Neither the appellant nor his counsel present. On the?
previous two-dates neither appetlant nor his counsel was
T 3D 7 = o0~ v om L o . )
TR R - B - prescnt and this conduct on his part is suggest that he is not
R B z - o i . . . S
o ! - anterested to pursue his case, hence this Tribunal is left with.

no option bul to dismiss the appeal i delault, Parties are lefty

£

to bear their own costs. File be consigned to the record room.
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Serv1ce Appeal No.603/2018
. Mr. Abdul Qadir, PET, GHS Bam Khel S/O Abdul Nazeef R/O Vlllage Kalu Khan
Tehsil & District SWabi........oo.uliveiiviiii e, Appellant
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VERSUS |
1. Director (E&SE) Khyber Pakhtunkhwa, Peshawar
2. District Education Officer(Male) Swabi
3. Secretary E&SE) Department Khyber Pakhtunkhwa, Peshawar
PN Respondents
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Service Appeal No.603/2018

Mr.Abdul Qadir, PET, GHSS Bam Khel S/O Abdul Nazeef R/O Village Kalu Khan
Tehsil & District SWabi..........ooiiiiiii Appellant

VERSUS

1. . Director (E&SE) Khyber Pakhtunkhwa, Peshawar

2. District Education Officer(Male) Swabi

3. Secretary E&SE) Department Khyber Pakhtunkhwa, Peshawar .
............................................................................ Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS 01 TO 03

Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

L. That there is no departmental appeal filed against the impugned order, hence not
maintainable ’

2. That departmental, appeal is not availed , so the instant appeal is not maintainable.
That the departmental appeal he claims and Service appeal are badly time barred,

hence the instant appeal is not maintainable. :
That the Appellant has no locus standi or cause of action to file the instant Appeal
That the Appellant has not come to the Tribunal with clean hands.

That the Appellant concealed the material facts from the Honourable Tribunal.
That the Appellant has filed the instant Appeal just to pressurize the respondents.
That the Appellant is estopped by his own conduct to file the instant appeal.

That, the Appeal is not maintainable in the present form and also in the present
circumstances of the issue.

Facts.

e b

1. That the para relates to the appointment of the appellant, hence no need of.
comments.

2. That the appellant bluntly confesses that he was charged in a murder case. The
appellant in fact conceals the fact that he was absconder and did not inform the
department well in time, which was mandatory for the appellant being a
Government servant. As per Government of Khyber Pakhtunkhwa conduct rules,
1987, rule 20, "Report by Government servant in case of involvement in a criminal
case, if a Government servant is involved as an accused in a criminal case.

He shall bring the facts of such involvement or convection as the case may be to the
- | notice of the head of the office or department immediately or if he is arrested and
released on bail soon after such release” Failure of the Civil servant to do the same

%-'Weizvould divest him of a right. Thus he had committed misconduct. He was terminated

f

L\ from service on 07.09.2009.(Government of Khyber Pakhtunkhwa 'Govt:

Servants Conduct rules 1987 annexed as A )

3. Incorrect, hence denied, the appellant was absconder and was terminated from
service on 07.09.2009. When the appellant was kept under trial behind the bat
judicial lock up, he was not on the strength of the Elementary and Secondary
Education Department. The statement rendered in this para is false and incorrect.

i,
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That the appellant involvéd in a murder case. He was absconder. He did not inform

“the department in time, which was mandatory for the appellant, being a Government

servant, the department was kept un aware of this episode of the story by the
appellant and committed violation of the rule 20 of Government servant conduct
rules, 1987. He was terminated during the absconding period, His absence from
service was willful and was rightly proceeded and terminated. Hence the order is
legal, according to law and facts.

- That the appellant statement rendered in this para, negates the statement rendered by

the appellant in para number 03, the appellant appeal to the service tribunal was not
accepted but remitted to the respondent department to proceed against the appellant
strictly in accordance with law after giving him full opportunity of defense for
which reason the impugned order is set aside.

That the respondent department has filed CPLA against the judgment of Service

Tribunal dated 11.06.2015 before the Apex Court of Pakistan. Hence the order

dated 28.09.2015 has no legal effect.

That the para pertains to CPLA. Para 02 of the order is reproduced as under.
The learned Additional Advocate General appearing on behalf of the petitioner
contended that if the respondent was involved as an accused in a criminal case he
was bound to bring this fact to the notice of the Head of the Department
immediately, if arrested and released on bail and that failure of the respondent to do
the same would divest him of a right to ask of reinstatement.

Incorrect, hence denied, the appellant was not declared entitled for back benefits by
the inquiry committee, but was lefi on the discretion of the competent authority to
decide to give back benefits or otherwise. The respondent passed the order
according to the real soul of F.R 54. As per FR.54 (b)" If otherwise (i.e, reinstated
but punished departmentally), such proportion of such pay and allowances as the
revising or appellate authority may prescribe. The suspension period in a casé
falimg under clause (b) will not be treated as a period spent on duty unless thef
revising or appellate authority so directs". It is pertinent to state that appellant was
not suspended but was terminated and was not on the strength of the department.

In 2003 SCMR 228, held that when there was no work, there was no pay.

In 2017 SCMR 965, held that act of absconsion or being fugitive from law would
not be regarded as a reasonable ground to explain absence. (Judgments annexed as
B&C) |

That his reply to the show cause notice was found unsatisfactory, because he did not

reply each and every para of the show cause. He concealed the material facts like

absconsion, rule 20 of Civil Servant conduct rules 1987 etc;.

That the reinstatement order is very much clear and self exp lanatory. An inquiry
was conducted, show cause was issued and a chance of personal hearing was
provided. Principle of natural justice was done in this particular case. Hence the
order is legal in accordance with law, rules, policy and facts.

Incorrect, hence strongly denied. No departmental appeal filed against the impugned
order. The departmental appeal he' claims having date 23.01.2018 against the
impugned order has not been presented to any one. This claim is false and strongly,

2@0 denied." When departmental appeal was not availed, so the appeal in the Tribunal is

not maintainable" Same is reported in PLJ 1991 tr,c (Service)153, 1992 PLC (CS)
666,1994 PLC ICS) 1262,606.

Incorrect, hence denied, the appellant had the remedy to file a departmental appea]

against the impugned order to the appellate authority, which he did not avail.
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He annexed the paper ]ust for the propose of completion of formalities, which has
no legal effect and is punishable in the eye of law, order of respondents is lawful
legal according to the facts and circumstances of the case. Hence the appellant ha's
no cause of action to file the instant appeal and the appeal in hand is liable to be
dismissed on the following grounds.

Grounds:-

A.  Incorrect, hence denied. The order of respondent No.2 dated 30.12.2017 is legal i in
accordance with law, rules, policy and facts liable to be malntamed He is not
entitled for any back benefits.

B. Incorrect, hence denied, the order dated 28.09.2015 has no legal effect, because the
case was subjudice in the Supreme Court of Pakistan. The impugned order datecil
30.12.2017 without back benefits is in accordance with law, rules, fact and policy. It
has a legal effect. He is not entitled for any back benefits.

C. Incorrect, hence denied, the appellant was willful absent at the time of termination
from service. He has committed concealment of facts. The impugned order date(li
30.12.2017 is justified, in accordance with law, rules, facts and policy. The order
has legal effect.

D.  Incorrect, hence denied. he was rightly treated as per F.R 54 (b), which states," If
otherwise (i.¢, reinstated but punished departmentally), such proportion of such pay
and allowances as the revising or appellate authority may prescribe. The suspensior}
period in a case falling under clause (b) will not be treated as a period spent on dutX
unless the revising or appellate authority so directs". It is pertinent to state that the

appellant was not suspended but was terminated and was not on the strength of ‘
department.

E. Incorrect, hence denied, the appellant was involved in a murder case. He remalned
absconder without any information to the head of the department. The appellant
violated the mandatory rule 20 of Government of Khyber Pakhtunkhwa conduct
rules 1987 and thus rightly removed him from service. He was not innocent but has
committed misconduct. Ignorance of law is no excuse.

The respondents may be allowed to raise further points/ grounds at the time of
hearing of this appeal.

In view of the above submissions, it is earnestly requested that the instant appeal
may very graciously be dismissed with cost.

Director Elemenfary & Sec ndary Education

Khyber Pa htunkhwairPeshawar
g Elementary & Secontary Laveatied

Khyber Pabirtunidare mam?

Elementary & Secondary Education
Department Govt:of KPK
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' PESHAWAR.

Service Appeal No.603/2018 A, .

Mr.Abdul Qadir, PET, GHS Bam Khel S/O Abdul Nazeef R/O Village Kalu Khan
Tehsil & District Swabi..............coovvininnnl. e Appellant

VERSUS

Director (E&SE) Khyber Pakhtunkhwa, Peshawar

District Education Officer(Male) Swabi
Secretary E&SE) Department Khyber Pakhtunkhwa, Peshawar ‘
............................................................................ Respondents -

—_—

w

AFFIDAVIT

We do hereby solemnly affirm and declare on oath
that the contents of the para wise comments are true and correct to the best of

- our knowledge and belief, nothing has been concealed from this Honourable =

Tribunal.

. OFFICER
(MALE) SWABI

Dissk: Edycationficer
(Mate)\Bwaisi
|
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CHAPTER-3

GOVERNMENT OF KHYBER PAKHTUNKHWA
CONDUCT RULES, 1987

Statutory Provns!on regardmg Conduct.

Section.15 Civil Servants Act, 1973.-The conduct of a civil is regulated by rules
made, or instruction issued, by Govemment or a prescribed authority, whether generally
orin respect of a specified group or class of civil servants

. The Khyber Pakhtunkhwa Government Servants (Conduct) Rules, 1987

1. Short title and commencement (1) These rules may be called The Khyber
Pakhtunkhwa Government Servants (Conduct) Rules, 1987 )

) They shall core into force at once. : S .

2. Extent of application:-These rules apply to every: person, whether on duty

_ or on leave within or without The Khyber Pakhtunkhwa serving in connection with
the affairs of The Khyber Pakhtunkhwa, including the employees of the Provincial
Government deputed to serve under the Federal Government or with a statutory
Corporation or with a non-Goveminent employer, but excluding:- :

.(a)A members of an All Pakistan Servnce serving in connection with the
affairs of the Province;

(b) - employees of the Federal Government or other auth'ority‘ deputed
: * temporarily to serve under the Provincial Government; and

(c) -  holders of such posts in connectlon with the affalrs of the Provmce of '
© Khyber Pakhtunkhwa "as the Provincial Govemnment may, by a
notlﬁcatlon in the official Gazette, specify in this behalf .

3, Definitions :-(1). In these rules, unless there s anythmg repugnant in the
subject or context;

(a) "Government" or "Provincial Government” means the Government of
The Khyber Pakhtunkhwa;

(b)  "Government Servant" means a person to whom these rules applji;
(¢) . "Member of a Government Servant's family" includes:-
(@ his wife, children and step children, parents, sisters and minor

brothers, residing with and wholly .dependent upon the
Government Servant; and

(ii)  any other relative of the Government servant or his wife when
-~ . residing with and wholly dependent upon him; but does not
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20. Report -by Government servant in case of his involvement in-a

criminal case:- If a Government servant is involved as an accused in a criminal case, |
he shall bring the fact of such involvement or conviction, as the case may be, to the

notice of the Head of the Office or Department immediately or, if he is arrested and

released on bail, soon after such release. :

21.  Unauthorized communication of official documents or information:- No
Government servant shall, except in accordance with any special or general order.of
. Government, communicate. diréctly or indirectly any official information or the -
_ contents of any official document to a Government servant not authorised to receive it,
or to a non-official person, or to the press. ' -

22.  Approach to Members of the Assemblies:- No Government servant shall,
directly or indirectly approach any meinber of the National Assembly or a Provincial -
' Assembly or any other non-official person to intervene on his behalf in any matter.

23. Management, etc. of Newspapers or Periodicals:- No  Government
servant shall except with the previous sanction of Government, own wholly or in part,
or conduct or participate in the editing or management of any newspaper or other
periodical publication. ' ' ‘ T -

24.  Radio-Broadcast and communications to the Press:- No Government
servant shall, except with the previous sanction of Govemnment, or any other
authority empowered by it-in this behalf, or in bonafide. discharge of his duties, -
participate in a radio broadcast or television Programme or contribute any article or
write any letter, ¢ither anonymously or in his own name .or in the name of any other
person to any newspaper or periodical: o - -

Provided that such sanction shall generally be granted if such broadcast or

" television programme or. such contribution _or ~letter "is not, or ‘may not be
considered likely to jeopardize the integrity of the Government servant, the
security of Pakistan or friendly relations with foreign states or to fend public order,
decency or morality, or tantamount to contempt of court, defamation- or incitement
to ap offence:- ' ' :

P : A

ot Provided further that no such sanction shall be required if such broadcast or
‘television programme Or such. contribution or letter is of a purely literary, artistic
. of scientific character. S ST o ' '

_ *Note:-Government officials unless so authorized are not allowed to- hold press
conferences and to have direct contacts with media. *No.SOR-VVE&ADMisc/VOL-1V Dt 11-10-2010.

25.  Publication of information and ~ public spéeches‘ capable of

embarrassing Government :-(1) No Government servant shall, in any document,

_published or any public utterance, radio broadcast or television programme, or in any
other manner make any statement of fat or opinion which is capable of
embanas;ing the Federal or any Provincial Government. S C
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f8epreme Court of Pakistan] '

Prv sent: Syed Deedar Hussain Shah and Tanvir Ahmea Khan, JJ

¥ -

byei WIAZHUSSAIN SHAH BUKHARI TECHNICIAN (PROCESS)——-Petmoner

|~.'
versus . .1. '
: OI]L AND GAS DEVELOPMiENT CORPORATI[ON LIMITED through Chaxrman, OGDC
Hesd Office, Islamabad-—-Respondent _ o
C1v11 Petition For. Leave to Appeg] No-51 of 2002, deoxded on 11th ueptem er, 2002,

Al

(On appeal from judgment dated 2-11-2001 passed by the Federal servxce Trlbunal Ishmabad m
Apgeal No. 1076(R)CE of 2000).%

;n

.- (a) Civil service- - B

v

---Pay, entitlement to---When there is no work, there is in no pay. -

(b) Civil service-
--~ Salary, refund of---Civil servant after obtaining stay order agamst his transfer was allOWPd to

continue his duties at. original place, where he was paid salary for about three years. ---Authority
deducted -from salary of civil s¢rvant the amount paid to him as: salary for the period when he

remained absent from duty---Servwe Tribunal dismissed appeal of civil servant-- Validity--~Civil
servant had not performed his duties either at original place or at transferred place, thus, was not

- entitled to salary---Period for which refund of salary was effected from civil servant was the peuod :
for which, he had not worked---When there was no work, there Wwas no pay---Recovery had ri
been effected from civil servant---Impugned Jjudgment was not open to exception as there was no f
Jurisdictional error or nnsconstructlon of facts and law---No substantlal question of law of public
importance as envisaged under Art. 212(3) of the Constitution was -made out---Supreme Court
disrrissed petmon for leave to appeai in cucumstances---Conatxtutlon of Pakistan (1973), Art. 212(3).

Sadlq Muhammad Warra1ch’ Advocate -Supreme Court and Ejaz Muham_mad KChan,
Adv:)cate on-Rg,cord (absent) for Pe‘rmoner PR i : :

Sardar Muhammad Aslam, Dy A G. and M S. Khattak, Advocatea;-Record f01 Respondent.

v

W}

s

Date of hearing: llth September;‘2002

g

A

SYED DEEDAR HUSS/&IN SHAH J.---Petitioner seeks leave to appeal agamst that _]udgment of .

¥

of3 2/24/2016 12:52 AM
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| worked at Missa Kiswal on the strength of the stay order of NIRC. &

[}
ol
1

#1076(R)CE of 2000 dated 2-11 -@3001,, whereby appeal filed'by the pefitioner was dismissed.

2. B’riéﬂy'stated that facts of thé;:i:ase- are thaton 4-7-1994, the petitiéner was transferred from Missa, D

Kiswal to Peer Koh. He felt thatitransfer order so issued was mala fide and he was punished being the .

Union Official of the respondent;"/:?.Corporation, therefore, he approacl;ﬁe’d the NIRC for restraining the. =~
order under Regulation 32 of NIRC Procedure and Functions and Regulations; .1974 and a stay order .

agaiast his transfer to Peer Koh Was granted and he was allowed to cé‘.;ntmue and perform his duties at '
Missa Kiswal and also paid his salary that after about 3 years the respondent started deductions from -

the salary of the pefitioner i.e. thie amount which had been paid to Him as salary, during the period he *

&,

=l ¥

4

3. Feeling aggrieved, the petitioﬁer a{pproached the Tribunal by way 'of appeal, which was dismissed.
" Hence, this petition. ,;\ ‘ LG

I
t

4. We have heard Ch. Sadiq Mohammad Warriach, learned counsel for the petitioner, who, inter alia,

contended that’ that petitioner'siabsence from duty from 2-7-1994't0 8-8-1994 and 5-10-1994 to ’

10-9-1996 was wrongly. treated?fas Extra Ordinary Leave (EOL) and the Office Memorandurh dated

13-2-1999 issued by the respfc”)_;ndent/Héad Office may be cancelied; that the Tribunal hed not . - :

" exercised its jurisdiction fairly’and the recovery/deduction of the;, amount *already drawn by the-

petitioner from the respondent.is unwarranted.
. 1

5. Sardar Muhammad Aslam, iea_rned . Dy.A.G." vehemently -corftfoverted the contention of the

learnied counsel for the petitiorier and pointed out that no doubt NIRC issued an injunction to the '

petiliionér but the same was re-called by the Tribunal on 18-8-1 996He has also referred to the appeal
of the petitioner which is at page 57 of the paper book, in which he has stated as under:
"I had reported for duty at Pirkoh Gas Field. Therefore, regulgrizing the'i)eriod of stay, ordered
by the Court as E.O.L is injustice with me." - ' co T R

I

- On . his . applicatibh'“oﬁ'lce .f;ubmitted summary 1'.<')' the Chlaf Personnel Officer of - the

respondent/Corporation, which feads as under: B

- "(70) Reference peira;fi80/N;. it is submitted that as pér message No.MK.1331 _déte"d
©26-11-1999 (PR2441001§) O.M.(F), Missa Kiswal, Mr. Niaq}-Iu’ssain-Shah was relieved from
\ Missa Kiswal Oil Field; for Pirkoh Gas Field. He neither geported at Pirkoh nor ‘at Missa

Kiswal Oil Field, after getting stay order from NIRC. O.K(E}Q,; Missa Kiswal Oil Field, did not -

. * confirm whether he perfiprmed any-official duty during his stay (off & on) at Missa Kiswal. Mr.
- Niaz Hussain neither clgimed any field benefit like messing/D.A. and Rota facilities nor paid
- by the Location Inchargé due to his non-performance of anyduty.
"(71) In.view of aboveyif approved by Manager (Personnel), his request may be regretted in

the light of earlier deciston as per para. 141-A, please." ' S '

'
4 )

IR

5

The bgrusél of the above document shows that the petitioner clid' nogi.pe.rform his usual duties and was
* not entitled to salary as claimediby him. - e ' '
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6. Sardar Muhammad Aslam, gieamed Dy.A.G.. further pointed out:that rééovery was already been - ‘

http:/,'www.pakisftanlé}ysit'e.coml LawOnline/law/contentZ | .as;‘!é...

iy federal Service Tribunal,, Islﬁimabad (hereinafter reférr_éd to asthé_ﬁé Tribunal) passed in Appeal No.

2/24/2016.12:52 AM
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d that Ofnce ‘Memorandum referrea to heremabove was entirely v |
acmrdance w1th the 0.G.D.C: ;;Serwce Regulatlons, 1974. Tt was also pointed out by him 1hat the
pgtizioner in due course of serwce has , already been promoteri to hlS Managenal post

7. We have considered the arguments of the learned counsel for the parties and have carefully ‘
examined the récord, which shows that the period for which recoVery of refund of the salary was
effected from the petitioner wz;s the period for which he did not w@rk By now, it is settled law that
when there is no work there is no_pay. The petitioner did not pe}form his' i duties as mentioned

* hereinabove and recovery was; mghtiy effected from him; thereafiggihe was promoted to the post’ of -
Manager. The impugned judgment is entirely based on proper apprEcxatxon of the material availables
with the Tribunal. We further ﬁnd that there is no  jurisdictional errqr or misconstruction of facts and .
law. The lmpugned _]udgment is pot open to exceptlon , s.

8. Moreover a substantial quespon of law of pubhc importance, as gnwsageci inder Article 212(3) of
the (“onstltutlon, is not made ouf. ' : S S

. ‘g,' . ; .
9. For: the facts, circumstances ind reasons stated heremabove, we are of the con51dered opinion that
thr petxtlon is without merit and substance which is hereby dismiss de and leave: to appeal declined.

- SAK/N-100/8 J;;L :

Petition dismissed.
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[Supreme Court of Pakistan] |
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Present: Sli. Azmat Saeed and Faisal Arab, JJ

FEDERATION OF PAKISTAN througli ‘Secretary Ministry of Defence and another—
~ Petitioners ‘ - ‘ :

Versus

BASHIR AHMED, SBA IN MES, MINISTRY OF DEFENCE, GE(ARMY), NOWSHERA—-
Respondent- ' o ' '

Civil Petition No. 935 of 2015, decided on 18th April, 2017. i ,
- (On appeal against the judgmenf dated 24.03.2015 passed by the Federal Service Tribunal, Islamabad
in Appeal No.745(P)CS-2013) | . S

" Civil service---

. —Continuous absence from duty---Major - pénalty .of compulsory retirement---Respondent. was .~ -

" serving in the Military Engineering Services, Ministry of Defence---During service respondent was
nominated as an accused in a murder case and an FIR was lodged against him---Respondent -
remained absent from:duty without any authorization from the day the FIR was registered against
'him---Show-cause notice and opportunity of personal hearing was provided to respondent but he -
failed to appear before the Authorized Officer---Major penalty of compulsory retirement was -
imposed on.the respondent on account of his continuous absence from duty---Service Tribunal had .
held that on account of murder charges and the enmity with the complainant party, his absence was

* justified, thus, the major penalty of compulsory retirement was converted into minor penalty of -
withholding of three increments with reinstatement back in service---Legality---Case record showed .-
that during the period of absence, no attempt was made on behalf of the respondent to apply for -

"leave---Criminal case came to an end and respondent was acquitted on account of compromise
reached with the complainant party, nevertheless before reaching the compromise, he was not in -
custody but remained an absconder and only surrendered before the law after the compromise was

. reached with the victim's family members--To seek condonation of absence during his absconsion

_ would amount to putting premium on such act--—-In the present case, if reason provided by respondent .

. was made a ground for condonation of absence, then in every case where the civil servant was
involved in a criminal case and absconded, his absence from duty would have to be condoned---Act *
of absconsion or being a fugitive from law could not be regarded as a reasonable ground to explain’

absence-—-Impugned judgment of Service Tribunal . was set aside and departmental action. of

imposition of major penalty of compulsory retirement was restored---Appeal was allowed.
_accordingly. ' : < S

. Central Board of Revenue v. Shafig Muhammad 2008 SCMR 1666'disti1.1gui'shed.

. Syed Nayyab ,Héssaxi ‘Gardezi, Assistant Attorney General and Qari Abdul . Rasheed,-"j- .
Advocate-on-Record (Absent) for Petitioners. . ' L - -
Muhammad Shoaib Shaheen,'A‘dvocate Supreme Court and Ai;med Nawaz Ch., Advocate-
on-Record for Respondent. : : ' h

* Date of hearing: 18th April, 2017.

JUDGMENT -

l1of3 10/2/2017, 9:14 AM

. ‘\.



http://www.plsbeta.com/LawOiiline/law/content21.asp?Cgsedes

_v""- .;&"""/.."z‘ :-: . — ' C - o

=

// FAISAL ARAB, J.---The respondent was appointed as SBA in MES, Ministry of Defence in" .
/. the year 1990. On 20.06.2010 he was nominated as an accused in a murder case registered vide FIR -

. N0.335/2010 under sections 302/34, PP.C. at Police Station Azakhel, District Nowshera, He:@ .
remained absent without any authorization from the day the FIR was registered against him. Between ~~ -
27.06.2010 to 01.09.2010, he was issued five letters calling upon him to resume duty but he failedto
do so. On account of his absence, disciplinary p:oceedingé were initiated against him on 26.10.2010. "

- He was then served with show cause notice on 25.04.2011, to which he failed to respond. Ultimately, .
major penalty of compulsory retirement was recommended on 15.09.2011. The respondent was then
given an opportunity of personal hearing but he failed to appear, hence the Authorized Officer

_ imposed major penalty vide order dated 31.01.2012 on account of his continuous absence from duty..

The respohden‘t‘.bclatedly filed departmental appeal on 03.07.2012 which was considered to be -
barred by time. The respondent then filed appeal before the Service Tribunal on the ground that he

~ was not given the opportunity of hearing. The Tribunal while disposing of the appeal vide order
dated 02.07.2013 directed the petitioner to hear the respondent's departmental appeal afresh and
decide within 30 days. After- hearing the respondent, the departmental appeal was rejected on

111.10.2013, whereafter he again preferred appeal before the Service Tribunal on 08.11.2013. Before

the Tribunal, it was admitted by respondent's Advocate that after the registration, the respondent
went underground as he could not live a normal life on account of his involvement in a criminal case
and thus remained absent from duty. With regard ‘to the disciplinary proceedings, the Service
Tribunal held that on account of murder charges and the enmity with the complainant- party, his -
absence was justified. The Service Tribunal thus converted the major penalty of compulsory

retirement into minor penalty of withholding of three increments and reinstated him back in service.
Against such decision, present petition for leave to appeal has been preferred. Notice was issued to
the respondent. ' : R S T

2. - Learned counsel for the petit.ioner's‘ contended that. it is an admitted positipxi'fhgit'thé"'

department. The letters calling upon him to resume duty as well as show cause notice delivered at his o
" known address were also not responded to, hence, the department was left with no other option but to

fact showed leniency by not dismissing the respondent from service and only irnppsed'a.petialty of -
compulsory retirement, which would still entitle him to receive pensionary benefits for the term that
he served from 1990 until he was compulsorily retired on 31.0 1.2012. RN

3. *  Learned counsel for the respondent, on the other hand, contended that the respondent was
involved in a murder case on 20.06.2010 and was finally acquitted _on'2'0.09.2012, hence, his absence
was not willful, therefore, imposition of major penalty was too harsh. He submitted that at best a
minor penalty could have been imposed and the Service Tribunal after taking into consideration ail . -
this rightly converted major penalty into minor penalty. In support of his contention he relied upoi_l'
the case of Central Board of Revenue v. Shafiq Muhammad (2008 SCMR 1666). He also ‘submitted
that even ‘otherwise no case - of public importance as envisaged under- Article 212(3) of the
Constitution is made out and this petition may. be dismissed on this scorg dlone. = '

4. It has come on the record that during the period of absence, no attempt was:made on behalf of -
the respondent to apply for leave. The respondent's counsel himself stated before the Tribunal that *
the reason for his absence was that he went undergr{)und being involved in a murder case and it wz{s
only on the basis of a compromise with the victim's relatives that he was acquifted in Septembe‘_r,
2012. Though the criminal ¢ase came to an end in September, 2012 and he was acquitted on account
of compromise reached with the complainant party, nevertheless before reaching the compromise, he
was not in-custody but remained an absconder and only surrendered before ‘the law" after the

. \ |
20f3, 10'/2/}2017, 9:14 AV
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initiate disciplinary proceedings. Learned counsel further submitted that the. Authorized Officer in - = -

*y

- dgement . S _ | http://www.plsbeta.com/LawOnline/law/contentZl.asb?Case 8525
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respondent absented himself from 20.06.2010 onwards without seeking leave of absence from the . . | - |
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- MWA/F-5/SC L " Appeal allowed.

fugitive from law cannot be regarded as a reasonable ground to explain absence. Even where a

person is innocent, absconsion amounts to showing mistrust in the judicial system. Learned counsel -

for the respondent was asked to show as to whetherin any case, .this Court has condoned the

absconsion and the departmental action was set ‘aside, he was'unab'lg to satisfy this. Court on this - .
point. In the circumstances, the case relied upon by the respondent's counsel is of no help to the case -
" of the respondent as it has no relevance in the facts and circumstances of this case.

5. For what has been discussed above, we convert this petition into appeal, allow it, st aside the 7

impugned judgment and restore “the departmental action of imposition of major penalty .of
compulsory retirement. : ' o ' ' C

B

. hup:llwww.plsbeta.qonﬂLawOnline/law/contentZ1.asp?Ca@. '
compromise was reached w'itﬁ;thé victim's family members. To seek condonation of absence during- . ':
_ his absconsion would amount ‘to putting -premium on such act. If this is made a ground for.~

condonation of absence, then in every case where the civil servant is involved in a criminal case and .
_absconds, his absence from duty would have to be condoned. The act of absconsion or being a’

101212017, 9:14 A
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Appeal NC. 603/2018

Abdul Qadar Vs Director ef (E&SE)etc,

R/Sir,

REJOINDER CON BEHALF OF AFFELLANT.

Rejoinder eq?ehalf of appéliant

@as‘under:-

PRELIMINARY OBJECTIONS:.

All preliminary objections are,

incerrect, mis~concieved, hence denied,

F

ACTS:.

Te

That Para NO. 1 of appeal of appellant is

admitted by respendents.

That Fara NC. 2 of reply of respondent is
incerrect, denied. Mﬁregver appellant has
properly submitted an applicatien regarding

his charging in Criminal Case and after acquittal,

appellant again appreached before respondent

fer performing his duty but appellant got

knowledge that he has terminated from Service
tribunal thereafter appellant filed proper
appeal for re-instatement befere the Service

Tribunal and appellant was re-instated in

fService but without back benifit, which is

illegal against law FR 54 and facts.

N/Page 2
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i BEFOKE THE SERVICE TRIBUNALKEK FESHAWAR.
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8-10.

000.2000

That Para BC. 3 of reply of respondent is

incorrect, denied. Mereover, appellant is
admitted his reply that appellant was behind

the bar under juéicial leck up, se, appellant

“has given double punishment being innocent child

that ene appellant was kept under the leck up
and 2nd:he was deprived from his legal-right foer

granting of his salary and, 3rd: put of appellant.

for his reunding of granting his legal right te
get his salary and Service berefit for the peried

for which appellant keptunder 1eék up béing

innocent child. : ‘
That Para 4~5 of reply of respendents are incorrect,
denied and those of appeal of appellant are correct. %
|
Moreover, detail of Paras are mentiened in Para 2

of instant rejeinder.

That Para 6«7 eof reply of respendents are incerrect,
denied agnd these of appeal of appellant are cerrect,

Moreover, CIFLA of respondents are dismissed by

Apex of Supreme Court of Pakistan.

That Para NO. 8 te 10 - of réply of respondents
are incorrect, denied and those of appeal éf

appellant are cerrect.

That Fara NO, 11-12 of reply of respondents
are incorrect, denied and those of appeal of

appellant are correct.
N/Page 3
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GROUND S:a ‘ N

All Grounds reply of respendents are incarrect,'

denied and these eof appeal of appellant are correct,

It is, therefore, humbly prayed that appeal

of appellant may please beaaccepteé as préyeé for .

Dated: 06.05.2019 ,%%ﬁﬂd%;szjﬁ{<//
Appellant )

(ABDUL @ADAR )

Threugh Counsel: \{WVOV

-

AFFPIDaAVI®T.

Certified that the contents of the appeas are
true and cerrect to the best of my knowledge and beljef,

nothing has been concealed from this Honecurable Court.

Arpellant 6@9}0%/@2%42£2

( ABDUL QADAR)




_BEPORE THE HON'BLE SERVICE TRIBUNAL KPX PESHAVAR |

Appeal Ne., 603/2018.
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N()‘\ Serv:ce“\
Abdu], Qadizr Vs D EO (M), Marden '
3\ BERVICE APPRAL
H dgye, * 5 3 0 2 2 ou o x
sub:~ APPLICATION FOR PIACING ON FILE APDITIOEAL
BOCUMENTS IN CASB TITLED ABOVE.
- R/Bix,
1. Thay aveve capteined cese is fixed for tedey ie 8-91-2029.
2, ‘That appellsmt is requesting faor placing,on‘fiie of

the fellawing decuments a2 umder:.
(1) BB No. 89 doted 18/01/2071 o P Swabi.
(i1)  Judgment/Order of A.8,J ITI Swabi, dated 15/6/2011,
(iii) Becrectary Bducatien letter dated 13/11/2019,

(iv) Order/Judgment of SVC Tr dated 25-19-2017.

It is therefore, humbly requested, that abeve
aertioned decuments mey pleage be placed en file fer

further preceediag,

Dated: 08/91 /2020 Appellant

Abdul Qadir
Threugh Counse]

Yaqud Khan
High Caurg

t Bisttict Courve
Mardan,
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EN THE COU RT OF M HAMAME ZAFAR KHAN D
ADDI | IONAL SESSIONS JUDGE-II, SWABI

Y 16/SC OF 2011

,éﬁ,s OF II\STIT“‘TION 02/02/2011. o o I
' ‘DATFO DECISIAN .. 15/06/2011 ’
R -, . ra v
THE STA"E L 7 o A
N Il . . o
WO 1 ) ' Lo
k “\::."; . -~V SUS--- // 4 \*—'- A
ABDUL QADIR SON OF AsDUL NAZIF . - -
RES!DENT OF KALU KHAN, TEHSIL & DISTRICT SwaBl . i
(Accused Facmg Trual) : ¥
FIR No, 852 dated: 03/09/7008 under sectaon
302/34- PPC Police Station Swabi T
JUDGMENT. - .

Accused named Abdul ‘Qadir aged about o4 years son of

r\bdut Ne 1f|l te wlLIL.”[ of Kalu Khan, Dlstul 1 Swi 1h| is facing tnal in c:\'%e FIR

i No 8562 dau BE O3/0<)/7008 under section 302/34 PPC pet“tammg to Police
' Stanon Swabl in whlch the complama;‘t is Zar Nabi Khan. The FIR is o
ExPA anc! hers been lodged on the bas%“ of murasita ExPA/M, N .',
The contents of which refh,cts that ihe complainant brought
the dead b:-ly of his son Fazal Rabn to the Civil Hospital Swabi and

sepoztec‘ ”w matter that his nophew Imtmz Ahmac son of Sher Nabl came

from Noﬂh \/Vazlnsfan he made a tele.)hone cc.l to the comptamant to L

come behind him to Swabi Adda, upon which. the he ,aiong with his son

Sheraz richrg on ona Motoreycle. while his ancher son Fazal Rabi on

another motarcycle proceeded towards Swabi, Fazal Rabi was ahe d of

hem. when e they reachaed the’ place of occut ence, a motorcar, while

colour. the mmbu of which not known to the cony Slainant, came, In which

Abdul Nasu (1cquxttod co-accusad) and the presant accused facmg Trial

Abdul Qadi were, sitting. crossing the motorcycle of ‘the compialnant

with deqdi; weapcns with an mtentlon to kill
ries and died. The

arted flrm yon Faz al Rabr.

“ \l/ him, as u—.su!t of firing made his son sustain2d inj
-

k accused c\,corcilng to him "has been dentific 1 v the lights "of i;’(he

motorcycle, The motive advanced to hl. some vofihree months"eariier

before the cocurrence the sister of the accmed ramad Mst, Uzma eloped '

with the se ot the complamant Muh:m m’ui Fayaz. she was returned to'

EEAREN

w’ . . e
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“them. Accorc g to him the oc

(‘urre‘nce has bhean wilnessed by him 1]ong

with his son &heraz and hence booked the accused.
The record would show that the initially challan was put in

court agamst the accused Abdul Nasrr and i the extent of Adbul Qadir

within the meaning of section 9 512 Cr.PC. Th- trial was commenced and

© Abdul Qadir was acquitted on ’)9/10/2010 Adbul Qadir was declared

'proclarmod offender and - 'zftcr h:s arrest supplementary chal!an was

submitted, e accused was summoned and who being in custody was
produced berore the couit, he was charge sh :eted to which-he met with
denial and claimed trial. The pros'eoution was then invited to record ;tlieir
evidence an the prosecution p roduced PW._1 Dr. Fahim, he is the person
who conduoled the autopsy upon thc deceased, the post mortem report IS
FxoW1/1 wech in his handwntrng and correctly bears, his srgnaturr. and
that .he alse endorsed the injury smet ExPW1/2 and the mquest report
ExPW1/3. According to him there were multiple entry wounds . and exit
wounds on hoth lumber region of the body. Crushed wounds on feft hand
crushing fracture of almost all hand bone. According to him he has not
given specific i umber of entry and exit wounds as those were many in
number ana he also has not grven the size of the wounds and that he also
cannct given the direction of the builets He is also of the view that the
probablz_ wuration between innrry and dearh was given as 30-minutes
whrch meaas the death of the deceased was not instantaneous. .

PW2. ,Said Rahim FC appeared, his statement would show
that he wes posted at C’:sualty District hospital Swabi and he’'escorted the
dead bocy to the mortuary for PM examination. After examlnanon the

body was received by his relatives and the clnthes were handed over to

him by the. doctor which he delivered to the 10.

PW3 is tshaq Ali DFC, according to him the warrant of arrest

ExPW3/1:was entrusted to him agamst Abdul Qadir, he 'was searched but

- could not be found and it was reponed ‘thz- he has gone into hiding

avorqu iawful arrest He exammed the loc:) elders and returned the

warrant anexecuted with his report ExPW3/Z, Ae also referred about the

,;ﬁclamatron issued in tnphcate against the ac:used fa'cing;trial, he pasted

one-.copy on the outer gate ot the house of i@ ascused second on the'

notice bmrd of the court and t hnd copy roturpad to the 1O with report

,ExPWo/ﬁ bearing his srqnamres His statenient a%so aeﬂects that he has

not prep:.u'ed the sketch of the “nuse of the ni Jee nor has mentioned the

boundzres thereokin his report.
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PW4 is Rehmar_ﬂmllal{‘SI. his stazement shows -t hat on the
receipt of murasila he registered'the case vide FIR ExPA and duri‘ng the
days of occurrence he was posted at Police Statron Swabr The FIR. rs in

his handwriting correctly bearnng hrs srgnature

PWS Muhammad Shoaiby appeared,. according to hnn Abduf

Qadir voluntarlfy surrendered before Fayaz Khan who arrested hlm in the
instant case ard issued his card of arrest ExPW5/1 under his srgnature
The cm!ody of the accused was handod over to him, vide application
ExPWS5/2 he- obtained police cu«tody mterrogated him, vrde ExPWS5/3
sought for funher custody which’ was refused and accused was sent to
Judicial lockup. Thereafter he handed over the case file to the SHO for
submission of cihallan. " T
Afsar Said appeared as PWG he is the person who

conducted mvesngatron in the mstant case. he proceeded: to the spot,

prepared the s:re plan. which is in his handwriting bearing his signature,

he recovered the blood staimned earth and c!oth from the place of the -

deceased vide recovery memo ExPW6/1. He also recovered two empties
of 7.62 bore through recovery memo ExPWG/2, Hc aiso referred about the
blood stamed germents of the deceased consisting of Qamees already
exhibited as Ex."? P2 through recovery memo ExPWS5/3. Vide memo

ExPWG6G/4 he ser.r the blood stained -anticles to tha FSL, wvide apphcatlon ‘

ExPWG/5 he sent the parcel of emptres to the frmarms expert, thereafter
he was transferred and the mvestlgatron ta}\en 5y some other offcer
Munawar Khan was then SHO Swabr who subimirted completed chauan
against the accused for pror.eedmg under sectrau 512 Cr. PC under his
srdnaiure When confronted to c:oss he is of tha view that Imtraz in his
statement recordted on 03/09/2008 stated Ihdt he identified the dead body

of the deceased before the police as we![ as befors .he doctor and nothing

more. 1t has beer admitted by him to be correct tho{ the said PW drd not .

<hisclose in his police statement about hm'dm\’df at Swabi on that hight,
contacting the complainant on the phone and asking him to come for hfm
to the bwczbr Acwrdmg to the 1O he ha not obtamed he cell phone from
~hich the Imtiaz made call or the celf pone rumber upon which’ the. cal!
was recerved Hex is also of the wew that he has not obtained the
registration numb-rs of the motorcycfe on which the deceased pady were -
Irav«ihng on that relevant time. Me has not recovered any motor\,ycfe on

the spot or ever shown to him by the COIﬂpId nant party. On the point of

motive he stated that except the compramam non else including lady in the

wree e L -
y . e



récord was ex: mnnod for conrumauon of “h, motive. He also stated that he
‘sent the emptl -s to the FSL fo: sale custody af‘d that nothing is availabie
onrecord that the s ame were rccenved back to the Police Station. H
also of the view that 2 empties of 7. 62 bOIe were recovered from the pomt
PW/ Zar Nabi a mpearod in his chief he narrated the same
story and a tated that they stayed for the spot for sometime where
after a police vehicle arrived to tie spot in which they put 1he dead ‘body
and took the same to the Swabi .1osp|taf and in the hosp:tal he made his
_report in the shape of murasita. ExPA/T wh |ch correctly bears his
signature. When confronted to cross he is of the view that he has given
the reference « his report that the' accused b"Ollolwt their car close to
them. take att their heads from the car and they were identified,
confronted tak:ng out of the u-,ad was not men.ioned. He further stated
that a palice mebile came from behind to the spot after 6-10 minutes of the
occurrence. he did not make reponv't'o the police when they arrived at the
‘spot He also stared that he has not discfosed the date ime when the sister
of the accusec 1ad come behind his So’n He is ¢ the view that he has ‘hot
presented-to tire 1O the registration papers of Li e motorcycles and he do
not know abou! the motorcycles as to who rem: wsc‘ it from he spot He is
also of the view that the phone call from lmtmz \sas received o hlm on cell
phom, whlch na was having at that tlmo he hes not provided the ceil
phone number or the cell phone mentroned above

PWS Sheraz appeared he narratec the same story in h|

was stated tha. after the occurrence they were standing on the post when -
the pohce maodile came there and on mquiry his father disclosed the
names of the a(.L.llde and themﬂttu thftcd the dead body to the hospital.
Ha is also of th= view that both the motorcyc!cs were left on the spot while
the dead bods to the hospital and that he do not know as to who has
removed the. metorcycles from the spot '

PYVG Fahim Rabi appeared who is the margxnal witness to
the recovery memo ExpWG/ 1 which according to him bears his SIgna_tune
' and also referred about ExPWE/3 whzch is also the recovery memo.

/ t;/ Kaushroz Khan St app eared as PW10, who has conducted
' .mmt pfOCL.L.d‘HQ\ n the presen as vide cmphcat:on ExPW10/1 ai 1d
10 b&lmq obtained the warrant :md proc !anntron notice against both the

Tl L
acey \Qd mentio: ved 1 the FIR

chief and when conf:onted o cross. he is of the view that in the report lt .
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(ding to him on

pwt1 Munaz Khan AS) apm,au.d acco

ainant 73: Nabt hrought the dbd(l hody of his son ' N S

02/09/2008 the compl
n the shape of '

mauer to him wh;ch was recou.od

and reported the
Pohce bhuon .o: reglbiuat'on of

Cmurasila ExPA/, sent ihiz murasila to the
ihe case through FC Nasir. Prepmed the m]uw sheet uﬂd m\iue.,t report'
rred thé dead bedy for post mo.tcm ’ S ‘:

and refe .
c1osed s evzcienc“ ’ '1b'mfionii'\.g PW

The pro"':cunon

ar Khan SHO i, sespect of tho lmua and Saddain. Hussain it has™ . ¥

Munwe
been consentad jointly by the counsel for the como!amam and SPP for the
State and 10 this exte nt then joint sl \tcnu.nl has ht\‘r :(\(“ordod" that in

St umnnnt of Saddam was. recorded
adciam ‘has proc( \‘du.. abroad to ltaly $0

somew ere in’ Malakand

previnus U i the as PW5- Whlle lmtla.a -

h'mdonod homq umvc(,ssmy S
az SEIVING in /\lmy
procmed. Throudh the statement
| ‘%addam Huissain |

cou1d not be produu-d Itz

rc,gnon whose altmvzanu, cannot ba-

reu,ordt,d L. was r«s:qumstpd that the statafmnt of

d to the f1e ot prcsent trial and

recorded m prevlous may, be transferre
Wir F azluliah Khan D s

with this PW Safdar f\b

imtiaz be abandonu Along
han?eb FC 11c*nc' with PW/ Saifur -

s, Sa ic-'ui-lbrar -0 and Shah Je

)

Rehman have aiso neen abandoned by the'prosecumr.,‘ So in the ‘in‘staﬂt‘

tc ‘wadd an. rbcmdmc =arluw be also
d was IPLOld( Jithin the meaning. .

erad himself to be

tnal the statemen
The 4. au—menl of accuse
T ol section 342 Cr.P7.on the btf&,l’\(‘xh of whlch he consi”

nocent. not cont acted wnh the (‘ommxoq:on o f. offence. however, he -

10 be, exammui on oath nor dcsu ed tc, produce defence ' ,

neither opted
Augumenls heard and ul‘, perused : I : .
C - R

- Alte: mma.n of t.V'lfiLﬂCL, 1nd mate arial available on file, the L SR

h mclmes me that from. various angie the pros'e'cutlo'n' '

t..Vc’l!‘]”l'lOr'! of whic
t 01 wihich | in the hght of the - ‘ o

3 5L szets from ~enous doubts Jnd 'he bencfi

ca
pwor COud IS neleby exmnded to the

'mmu,rour, wdgn.& nts of the su
ace used Th re::sons upen which 1 have b’aaed my- opm:on are; .

RE f\‘-aONb

i tis the ¢ ‘5e ot plo:-uvhm that

, ru‘uvod a. phone call from one lrnuaz vilo came “from Wazmstanv i

ahind-hin, wm.reupon the

ac coid m'] u:> the com plainant he. ',

and wa s vmtmg at Swabl Amda tor conu, e

complaum At along with his aon ‘3m~l az hm d(,d ' one motorcycle

and Faza Rabi c*c, eased oo*—lrded on ano: ner .no\orcycle and when ’ S

a nmtorra[ .n which acquuted, R

tia bdu Qadw wera,'-

: -they u,amed the place of occurrence
__co -acce Ll\(,d Abdul Masir and accused fac cing i o




N

- sitting. cam-<. started f'iring on Fazal Rabi as result of which he died 7
# . - andhence sooked the accused. The evidence adduced would show

o ‘ that neither the motorcyckcs on which the accuscd ware aitting at

7 ' that relevant time have been produced 10 police and this fact has

g ' _ been admitted by the 1O that the sad motorcycles have not heen

i ‘ shown to hm neither the documents of the said motorcycles have

¥ C " . peen produ wced 10 the \O

2. No doubt in the FlR 1 has not been mentioned that aftes the

occurrence on the: roaci the con*ph'nant party weie pI
ame over shere but when the said PWs

oneid and

thereafter pohce vehldo ¢

. appeared n the wnne:: box thizy stated'that atter 5/6 nunut s'::‘

police vehicle ‘came and i that héy S hifted the dead body of the

“accused {2 the Ho'spitéL Here | deem it necessary to mention that

when thc police cam~ to the spot over there then why not the

compi ire .t made the report over there to the pohce whan the

i has seen the accused N the

¥

comphm st i also alleging s

“light of ts2 motorcycles and v/ N 'he.pohce came over there and

they wet shifing. lh\., deadd bouy 10 the hoqpnal in the "‘\il‘.! vehicle

then . wiy the motorcycles have peen left over thuw as th‘e: .

complainant is alleging now that it is not in his knowlcdgo t!,at who

has taken he motor(‘yc‘lc‘n from the spot.

R B In the light of the version of the'cornpiaihant the deceasd aften

- . receiving m;u.xes d-ed on the spot bul the medical repoil avai!ab.c::

on file 'n the shape of the slatumm of Dr. Wahid Ala .m, 1t has been

t the promole durcmon between injury and death was
at the police came

mentioned that
30-mint.tes and as'the comp1almm [ allegmg th

within G/7 minutes behmd them on the same road and this a:pect of

the case also throw s a serious doubt on the prosecunon case.

4. 1t is the case of lho LOﬂ‘lpldlﬂanl’})lObLCLlhOﬂ as evident from the

nedic:u-iecm\ reporl/statunem of the doctor that the deceased hax

recelvod multiple emt\; nd exi woumm but contray to i form the

"y o i
‘ R spot oy twoe omptnw of 7 G'—’ hore have been recoverad.

Itis thc-: Case of proseculton that the complamant 1 alleging that he

at he should he picked up

5.
- “received @ mone call from one imtiaz th

form Swabi Adda ‘-md this czdl wWas received by the ¢ omplainam on

|
A
|

his cel’ phone and ‘he "1dmitt.:-:-d that he was posse‘-.\mg ‘a cell phobt
at that ime but no record of :all of mtiaz has been “coliected by the

10 N any reco:d of the cal. ru,nlved by the complainant has hoen




/\/'/\/ period but :n. light of above disct ssion. lhé; case of

m ]udgnu,n{:. ~f the superior couits that prolom ed

hie 10, nor that parm,uhr cals phone was taken intdo
he complainant

coliected by -
po%ebelon i, 10 beloigmq o the complairant not {

has shown lrat cell phone to the 1O. y

6. Itis the is th= case of prosecution that Imitaz was waiting for then 1o

be eicked un by the complainant party but when 10 appeared as

PWG in his cross he admits that PW tmtiaz 1 his statement recorded

by him on 03/09/2008 stated 1o the extert of identifying the dead’

body deceaoed pefore the police as weli 38 pefore the doctor and

- nothing mcre, coupled with ‘the fact t hat ‘he said Imtiaz has been

Ny

abandoneo in the previous trial and simi.z iy in the trial at hand and’

under the given circumstances the infer 2 1se within the meaning of

129-G of the OanuneShahadat ‘is hureby drawn égainst the

complainart party because this imtiaz i important 'witnese to the

case in hand because behind him the cemplainant party in light of .

their versioa proceeded. . .‘ .

it is the case of p1osecuuon/compiamart they have identified the

j\J

accused ‘0 light of motorcycles, ‘here | deem it necessary that

perusal of FiP'would re
the accueed have taken aut th

they;appc ared as witness they stated tna
Ar a-md dentficd in light of motorcycle but

their head from the motorce
on the spot has be‘gzgme

- on one .-.:md the presence of motou,yci

‘doubtfu! i light of above discussion. covpled with the fact if for the

sake of :rguments th
hown to ke on posnt 2&3 where as

5 be on point 4 &5 but the

that the. accused have been s

the con plainant party has been shown 1

footnotes of the site pian ExEB are silent to the extent of distance

betwee these points and when-it was mid of the night, means pitch

dark then the 1dentmcal|on of the accus=d N tight of the metorcycle

. couid not be possible couple

I been qwen " and presence of 1 netbrcycle nax al:eady been doubtful.

fo doubt the accused remained ms,conder for consuderabie

the accused has

already become exrremely doubtful and itihag been Taid down in the

not:ceable abscondance

of the accused per se Vv souid not row cas'z of prosecutson against the

\
o ‘ae&ueed because dhb()cn(iun\ at t.w mosi ¢can b ml\en as corroborative

S cuf_1 charge and not evidence ot charga. i absence of any "other

eftect that the comnlamant has not stated thau’
mr heads from the motorcar but when .

the accused taken out -

e site plane, be seen the same would ref;ect,

g withh he f’-xct that distance has not

..,..r'
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- SECONDARY SCHOOL CERTIFICATE |
SESSION 2004 - ANNUAL
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m.mI “I InIl nnnImI( & \(stmtI«ul] I (Iumlum . IanIdn. I\(I I n \4erh//\pr1I 2004 - as @ RCL!UIZN’ rmuInIqu He. nI Iilllll.‘tI 36I ;\Inf‘I(.\' .
out nI 8.)0 (llll] Ims I)l( n pInu(I in (nmI( ©oreprese nImJ' I dil‘ IIu umtIuIaI( p.lsst (I IIu I()IImunq squmIs _ E ' i '
1 ]JI([ll‘aIl A l}l'l]ll " ]‘SIdn\li]dI [r()"lp 4 ltlLlSIilIl Sl'll(lll‘i 5 \]a“\( Hlahfﬁ b (Jf n(mIS(u Nee 7 l\'lilil\l(’. Sill(ll(_s . ’ : 8 (IVI(') - ; ]
IIls (IaI( oI Im'II\ ucconlmt; Io atImlssnm Im‘m 1s (m IlJurcsI ' 21 04 1988 Im \(VonIsI 915t AI"‘!I \/” I-I‘JLI‘J l‘lI'I ' 2 )‘,
“Asstt. Secretary o o Secretary :
(:[ A .. This Certificate is issued without alteration or erasure, y e _
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corroborative evidence, of abscondance- ‘even if feund convincing would: .
ot be sufficient for itself to warrant conviction of acrused on 2@ charge of' o Lo
murder. Abscondanse alone could not be substituted tor real evidence. |
Thus in light of my aboue. dibL,UH‘-:!OH by extending the'beneﬁt i

doubt to the accusd facing trial, he is acqullted of the offcnc'., charged -

Cwith, He is in custody, he be released. forlhwllh if not. lequued to be.
detained in jail in any other case. Case proputy shall remain intact till lhe-y
expiry of mandatory pulod of appg.al,rewsmn and therea 118! be dealt wnth'

in accordance with iaw. File be COHbIQﬂEd to :ecold fooM:. aﬂer completlon

| and compitation. Lo . o :
| Announced Lo ' '

15/06/2011 . /'“l ( b

i ‘ (Muhuémad Aaf' r. han), -

. Addl 8essnons Judge {l{ Swabl '

CER TI FlC A TE T ,: ij;-‘ i i

This is to certify thaf this 5udgmcnt con:.lsts upon 08 pages ‘ r

Each and every page has been read, checked, conected wherever J

necessary and signed by me. ' e

< e ~

. ‘ L (Mutummad Zafar N ' L

Addl: Se ssions Judge -1il, Swabi >
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g%’ GOVERNMENT OF KHYBER PAKHTUNKHWA
Eilementary and secondary Education Department

Block-"£” Opposite MPA's Hosted, Civil Secretariat Poshawar
NO.SO (LIT-RYEBSED/E-3/SA NO.603/2018.
Dated Peshawar the 13-11-2019

To

(/////4/.‘ ~ The District Education tHicer(h)

Swabi

/
" SUBJECT: - DEPARTMENTAL APPEAL FOR BACK BENEFITS

Iam directed to refer to your ietter No.13074 dated $-10-2019 on the
subject noted above and 1o state that this office after going through the record noticed
that the teacher concerned has been re-instited by the Hon'ble Service Tribunal in
terms that the appeliant is re-instated inlo serva2 for the purpose of fresh discipfinary
proceedings against him, back benefits will te subject to the outcome of the fresh
proceedings. The same has been upheld by the Supreme Court of Pakistan vide its
judgement dated 16-10-2017.

Itls further added that the teacher conternd has been re-irsiated with all back
benefits subject to the decision of apex Court jdugement. Tho inquiry officer has laft
the isste of the back benefits on the discreticn of the DEQ(M) concerned. FR-S. also

Support the contention of the teacher concerncd.

Hence it is evident that there exist no dilemma regarding payment_of back )

benefits 10 the teacher concerned. To avoid un-necessary and mean!ngfzs litigation
N,
the matter may be resolved in light of the above guldelines. >

A
(/ o o

'y e

/

——

Section officer {Lit-])

Endst.NO & date as above.

Copy to:-

1. The Regisirar Supreme Court of Pakistan Islamabad.. /k._.

2.The Direclor E&SED KPP Peshawar.

3.PA to DS (Legal) E&SED . N /)
!
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BEFORE THE KIIYRFR P/\I\IITUNI\I WA QFR\/ICF TRIBUAL

Appeal No. 6602014

P
P ' I.)u!lcuf'lhslin,llinn 00052014

Date ol:Decision ... 25102017

Darwaiz Khan Con_stabje,No. 54, District Police Line. Swabi.

» . . (Appellant)
l | l. 'l'l‘lgt'l’r()\l/inciu! l’ufi(;;c ()'!'liccr, Khyber Pakhtunklwa, Pcsh:n\-'u;' and 2 others.
: (R?spogd_ents)
MR. MUHAMMAD ASI‘I Y OUSA[“7/\I .. Forappeliant
-/ Advoc ate :

1

MR. ZIAULLAH, !

Deputv District Auoxm\n For respondents.

1

/ | ~
=", MR.NIAZ MUHAMMAD KHAN. CHAIRMAN
o MR. GUL ZEB KHAN, : MEMBER
T STi*JD | 5 |
JTUDGMENT
yber ba T jjj"f " NIAZ MUIHAMMAD KHAN, CHAIRMAN..- -Arguments: of  the
pb\ﬂ; war . '

“learned counsel Tor the partics heard and record perused,

\

FACTS

2. The appellant (vas dismissed from service due to his involvement in criminal

case on 11.09.2012. He was arrested and criminal caxa_‘ proceeded against him in

. Which hc. was tmally acqunlu.d by the Worthy Peshawar High Couxl 0n 23.01.2014.




!
n the mcunlimu the dupkutmuu also conducted two tanlllLb and in the first

enquny he was (,\OI‘ILI‘][LC] but in-the sccond u]quu\ he'was, Iound guilty dl]d then

he was dismisscd I’rom service. Aller acquittal on 23.1.2() 14, the appellant filed-

dcparlmcnlul upﬁc;ll and the departmental authority on 07.04.2014 reinstated the

appellant with lmmcdlau effect by treating the absence punod as Ieave without pay'

. and also awarded minor pumshmenl of censure. The appeliant now has chal]enged

that part of the appellate order whercin the intervening period from the date of his
' i

arrest upto reinstatement was treated as leave without pav.

ARGUMENTS.

3. The lcarncdlcounvscl for the appellant arguied that lh{. appd]anl was acquitted

by the court of Ia\‘. and on the basis of the said acquittal he was reinstated by the

r

( appdlalc authority.; That the appellate authnntv in this regard undu FR 54 treated
; ; |

it N .

! 5’ < ) lhc\;\)crlod o] absc‘ncc as leave without pay. Hml under ['R- 54, the appcllate .
| | ~ | | i

{ authority should h"tve granted full pay for the said period. The learned counsel for

|

| the appellant furthcr' argued that the words “honorable acqtuttal" used in FR-54(a) -
| 5 :
f .

. -are to be interpreted in the Jight of the Judgment reporled in 1998- SCMR-1993 by
A . _ ,

f[ " lreating every acquittal as™ honorable acquittal™. He further argued that the period -
! of suspension is also to be included for the purpose of full pav in view of F.R 53(b).

|

h i

R ‘ 4, On the other hand. the learned Deputy District Attorney argued that FR-54

t . , )

i o

[ is not applicable in the present case. According to the learned 1D.D.A FR-54 comes

i : .

i | into play only and oni_v when the civil servant is dismissed or,removed from service
I\ ; [ . . . .

1: {?\» on the basis of the Judgment of the court and not on the basis of any independent
'\'/ ’}\)\:

e I}nnqunv That in the puxcm appeal. the appellant was dismissed on the b;lsis of

md:eRC)lda,nl enquiry-, lhul itis mow a settled prmupk of administrative law that




T

al

1 ¥

&

i é’ﬂp}ﬂ;cqbk in cir CUl]]b[dI)(Lb where FR-54 is not in\-'olved. This Tribun
i \, ) i - ) .

Lo

PR

criminal casc hzlsignl no effect on the departmental plou.ulm 8. Fle also relied upon

a ]udgm(,nt :meicd as 2003-SCMR-228 that no woik no pav.
|
CONCLUSION

! . Lo . . .
5. [t is correct that it is the principle of admmislram«' law lhal Lhe dcparlmcntal

]
proceedings and the criminal proceedings are mdcpendent mntles having no effect
on cach other. But when we see the present case. in the m'iguwl ordcr the appeilant

was exonerated by the enquiry officer firstly but when He was convicted- and
]

sentenced to life imprisonment another u]qulr\ was ordered and the enquiry officer

1
:

-opined that the appLHdnt was guilty. On acquittal of the appeilant from (he court of

law, he preferred 3dcparlmemal appeai and- the departmental authority without

T e o,

-

referring to the muu\ of the enquiry, reinstated (he appellant in service on the

. et

ground of his ucquq,[u!. [Ushows that on cach aceasion the departmental authogity

I T — -~
'

.and appellate authority lollowed the verdicts of the courts of Ly Flad the appeliate

aathority rc:ins-lalcd the appellant not on the ground of acquittal by the court of Jaw
then certainty I"R—5?~1 would have had no apphulmn but “When the 'a}-)pu;llalc
authority vithout cozil'sidcring the merits of the CRquiry report, considered the
acquittal order as the :cmcria for reinstatement of the appellant. then certainly FR-54

will come into play infthe present case,

N

0. . Now it is to be seen whether (he appellant way honorably acquitted as luid

) N ' . . L
down in IFR-54(a). The answer is ves in accordance with the judgment pressed into
I . - ) =

service by the leamed; counse] tor the appellant trhat every :1cquitwl is honorable

e e e et 14 L, 7 e e = g g

i (5,\ ’\ acquittal. The ]udgmml rchcd upon by the lmmed DDA that no work no pay is

al, therefore,

———
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is ol the view that '(lu stance of the appellant is correct and in view 0[ FR-34, he is

cnlillcd for the t'u[]l.pu.\"tln' the inlcr\"uning period,
R
|
7. In view ol the .nlm\u Ll:xulx\mn lllrs appeal is .:u.qncd Parties are lelt o

bear their own costs. File be copsigned to the record room.

t
l

| (NIAZ \/lUIJEAMMAD KHAN)

N o Cj// - CHAIRMAN.

" (GUL ZL:(3" J\l[/\N)
MIEMBER

ANNOUNCED | ta
25.10.2017 ’

Date of Pi o
Mumbedr ol " /6 A&l e
Copyins ol , {O~' ae R

Urgeni! —— - i

Totad e . 5 g L
MName of £ ; /,/7’/ B

Dateof T, ‘ : o/ /.//:_/ e
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