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1 2 3 , , SRR

1 ’ 09/05/2015”” © . The :appéal.'bf,rl\?l"r;-Mdh‘a’m‘mad"Zaiké'ﬁﬁ%?e?ﬁbmitted today |
by Mr. Abid Ali Khan Advocate may be entered in the Institution |
Register and put up to the Worthy Chai'rman‘for.p'roper order
please.

REGISTRAR o, \g’\ 3
‘ \sS |0§[k§ : This case is entrusted to S. Bench for preliminary hearing

to be put up there on _2& [QY' L. .

28.05.2018 Learned counsel for the appellant present
and seeks adjournment Adjourn. To come up for
prehmlnary hearlng on 13 07 2018 before S B

Member




’& 13.07.2018 Appellant in person present and requested for- -
adjournment. Adjourned. To come up for preliminary R

hearing on 01.08.2018 before S.B. \

Y
~ {Muhammad Amin Kundi)
Member

~01.08.2018 Mr. Shahab Faheem, Advocate put appearance on behalf -
of tounsel for the appellant and made a request for adjoummént
S T ‘o’ the ground that senior counsel due to some family problem

he is not in a position to attend the court. Case to come up for

preliminary hearing on 13.09.2018 before SB. | :
O
Chairman '
13.09.2018 Clerk of counsel Touseef Gul presént and requested

for adjournment as counsel for the appellant was busy
before the august High Court, Peshawar. Granted. Case |
to come up for P"“’-Q\M‘—{\Valﬂuwtﬁﬁ on 29.10.2018
before S.B. o

Sralrman

29.10.2018 Due to retirement of Hon’ble  Chairman, the |

Iribunal is defunct. Therefore, the case is adjourned.:

To come up on 07.12.2018. IR




07.12.2018 Apﬁellant in persoﬁ. He has submitted- an appligatioﬁ tor

adjournment on account of illness pestion of learned counsel.

Adjourned to 18.01.2019 for preliminary hearing before
S.B. | ‘

\

Chairmén '

18.1.2019 - Learned counsel for the appellant requests for time-to
further document the appeal by placing on record the copy
of order whereby punishment was imposed upon the
A% ’ .

B éip’pellant. May do so before next date of hearing.

Q-

Chzirman

Adjourned to 18.02.2019 before S.B.

17.02.2019 Appellant present. Clerk to counsel for the appellant

present and seeks adjoﬁmme_nt, Adjourn. To come up for

A

preliminary hearing on 04.04.2019 before S.B .
Qber




"/‘ . 0§-04.2019 None for the petltloner present. Addl: AG for
respondents present. Due to general strike of the bar, the case is
adjourned. Case to come up for further proceedings on

- . 06.05.2019 before S.B.

(Ahrr_j:i/Hassan)
Member

06.05.2019 Appellant in person present and requested for adjournment on
the ground that his counsel is not available today. ‘Adjourned to
21.06.2019 for preliminary hearing before S.B.

(MUHAMMAD AMIN KHAN KUNDI)
- MEMBER.

21.06.2019 Counsel for the appellant present and requested for
adjournment. Adjourned to 07.08.2019 for preliminary hearing
before S.B. | |

(Muhammad Amin Khan Kundl) |

Member

07.08.2019 Mr. Mukhtar Ahrnad Malik, Advocate on behalfj of
counsel for the appellant present.

Once again a request for ad]ournment is made on -

- : : ' account of non-availability of learned counsel.

Instant mattér has been adjourned on a number of -
dates on the request on behalf of the appellant, th_erefore,
as a last chance the matter is adjourned to 18.09.2019 for

- A
preliminary hearing before-S.B.




628/18
18709.2019

07.11.2019

19.12.2019

deig

Counsel for the appellant present. .

Learned counsel is required to address argufnents
regarding maintainability of instant appeal as order of rem,o\'/aIA
from service pertaining to the appellant passed in the year 2013
has not been impugned in the appeal.

Adjourned to 07.11.2019 before S.B. : \\ \

.., Chairman

e e o

Counsel for the appellant present.

Issue notice to respondents for prodﬁction of record
pertaining to the regularization of service of éppeilant and his

removal from service in the year 2013, if any.

Adjourned to 19.12.2019 before S.B.

’

Chaifman

Appellant in person and Addl. AG alongwith .Fazle
Khaliq, ADEO for the respondents present. h
The representative of respondents has produced the

requisite record including copies of absence notices

published in néwspaper against the appellant. The record °

also includég notification dated 19.02.2013 in respect of

removal of appellant from service. The documents are

placed on record. On the other hand, the appellant requests'

for adjournment due to general strike of the Bar.
Adjourned to 29.01.2020 before S.B.




_ 29.01.2020 . - Clerk to counsel for the appellant present. Lawyers are on. strike

on the call of Khyber Pakhtunkhwa Bar- Council. Adjournment
reque'sted. Adjournéd to 18.03.2020 before S.B 'f:or preliminary

arguments. : - ' ’
Member
18.03.2020 Appellant in person present and seeks adjournment as

his counsel is not available. Adjourn. To come up for

- preliminary hearing on 23.04.2020 before S.B.

5L

Member

©23.04.2020 . Due to public holiday' on account of COVID-_l9, the case
' to come up for the same on 29.07.2020 before S.B.

o

eader
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Service Appeal No. 628/2018™=

29.07.2020

21.10.2020

+21.10.2020 before S.B.

E

Mr. Abid Ali Khan, Advocate, for appel-lant ‘alongwith
appellant’ Muhammad * Zakaria himself, are present. Mr.
Kabirullah Khattak, Additional AG for the respondehts, is also
present, o '

Learned counsel for the appellant submitted that issues
involved in the instant appeal with regard to facts as to whether
appellant has been employed on contract basis by the competent
authority or his services have been regularized. Relevant fecord
in this regard has been sought from the reSpondént-departmen‘t

which has not been submitt'e.d, therefore,...lear—ned -counsel for

appellant submitted that fhe requisite - »recordi-*--fr.om_..,the'

Eespondent-department may again be requisitioned f_qrj::\perusal T

and appropriate order. Additional AG fé&;é;wigh_,_mewpropos’i\t‘lon.

File to come up for requisite record and 4pr_g_l_vim_i_na,[y___jhmearing on

e e

(MUHAMMADJAMAL KHAN)
' MEMBER

Since the Members of the High Court as well as of the

- District Bar Association Peshawar are observing strike today

therefore, the case is adjourned to 19.12.2020 on which date
to come up for requisite record as per preceding order sheet
dated 29.07.2020 and preliminary hearing before S.B. <\

~ 7F
. s —
w . s :
L ey . A2

(Muhamimad Jamal Khan)
Membe r\(\J.UQi\c\ia B

e
— IR
e )

o
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10.12:2020 ~ Appellant with counsél present.

“Ka-bir‘- Ullah _KHa'tté_k' learned Additional Advocate General
'presen‘t.'

From the-recbrd, it |s evident that the case has been
-pending since 09.05.2018 and despite repeated directions,
feqUisite_record Was;h‘dt' A,s_ubmitt‘ed. Let pre-admission notice
be issued -t(:)'. resbpndéhts;~.‘T6 cOmé up for reply and preliminary
arguments on 11.03.2021 before S.B.

(Rozina Rehman)
Member (1)

11.03.2021 Appellant alongwith junior counsel for appellant present.

. Kabir Ullah Kha&ak learned Additional Advocate General
alongwith Fazal Kha]iq ADO for respondents present.

“Reply submitted on behalf of all the respondents.

Senior counsel was stated to be busy in the august
Peshawar High Court, Peshawar, therefore, last chance is
~ given for prefiminary hearing on 17 _/_&% /2021 before S.B.

(Rozina Rehman)
Member (J)




17.06.2021 Junior to counsel for the appellant and Mr.
' " Muhammad Adeel Buttl, Addl. AG for the respondents
present. Senior counsel for the appellant is not in

attendance due to general strike of the bar.
Adjourned to 21.09.2021 for preliminary hearing

before S.B.
| c@&m—-

21.09.2021 . Appellant in person present.

Appellant submitted fresh Wakalatnama of Mr. Amijid Ali,
Advocate which is placed on file. He requested for adjournment.
Adjournéd. To come up for preliminary hearing before the S.B

on 09.11.2021.

(MIAN MUHAMMAD)
MEMBER (E)

09'.11,'20.21- - Apbellant seeks adjourr_lment due to non-availability of

his counsel. Request is accorded. To come up preliminary
hearing on 18.01.2022 before the S.B. B




18.01.2022

v

'Learned counsel for the appellant submitted an .

Learned counsel for the appellant present.

apphcatlon for w1thdrawal of the mstant service appeal E
with permission to file a fresh one. Apphcatlon is .
allowed and the instant service appeal is therefore, .

dismissed as withdrawn. File be consigned to the record . - :

room.
Announced:
18.01.2022 . Y
(Mian Muhammad)
- Member(E)




The appeal of Mr. Muhammad Zakrla son of Muhammad Naeem r/o ‘Mohallah She:kh Abad
Post offlce Shawa Razzar Distt. Swabi received today i.e. on 19.04. 2018 is mcomplete on the

following score which is returned to the counsel for the appellant for completion and

“ resubmission within 15 days. - ) ' ', C L

1- Memorandum of appeal may be got signed by the appellant.
2- Annexures of the appeal may be attested.
3- Annexures of the appeal may be flagged.
/@ Copy of departmental ap.peal and its rejection order mentioned in the memo of appeal
are not attached with the appeal which may be placed on it. )
/@ Copy of discharged order mentioned in the memo of appeal is not attached with the _
appeal which may be placed on it. .

3R s,

ot_[9 {E, /2018. | \

REGISTRAR o\ \\,‘ \4
SERVICE TRIBUNAL ki

KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Abid Ali Khan Adv. Pesh.







BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL
: PESHAWAR:

Service Appeal No. 628 /2018

Moham_mad Zakria s/o Mohammad Naeem r/o Mohallah 'Shéikh Abad, Post Office
Shawa Tehsil Razzar District Swabi. -

B ‘ : S , | | Appellant
| VS
Government of Khyber Pakhtunikhwa and others o .
Respondents
INDEX
S.No DescripﬁOn of ‘Docuvm‘ent‘ [ Annexure ‘Pages
1. Appéal T - I | - 1-3
2 [Amdvie 1 3
3. | Addresses ‘(;fp'artieS — | T --5'
4. Cbpy oprpointfhent order ‘A - 6-12 ler |
5. |Copyof IR B 3
6. | Copy of order dated 25.03 2018 C RE
7 Copy of applicafion/appeal | D 1807 ‘
§ | Wakalatama | — 204
| Appellant

Through

- Advocate,
Peshawar.

.

s i e T W
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BEFORE THE KHYBER PUKHTUN KHWA SERVICE TRIBUNAL
PESHAWAR

Khyber Pakhtukhwa
Service 1 ridonal

‘ Service Appeal No. 52&2018 . o Priavy Ro- j)j_
: : - ‘ n,aua-ﬁ_lj:-/

, Mohammad Zakria s/o Moharnmad Naeem r/0 Mohallah Sheikh Abad, Post
~ Office Shawa Tehsﬂ Razzar DlStl‘lCt Swab1

-Appellant ‘

A 4 '
1. Government of Khyber Pakhtunkhwa through Secretary Elementary &
-~ Secondary Educatlon Civil Secretariat Peshawar.

Director Education, Khyber Pakhtunkhwa civil Secretariat Peshawar
District Education Officer (F) District Swabi.
District Education Officer (Male) District Swabi.

Principal Government Girls Higher Secondary School Shawa Tehsﬂ
Razzar District Swabi.

6. Executive District Officer Scheols and literacy Swabi.

?"PPS\J

Respondents

APPEAL U/S 4 OF THE, SERVICE TRIBUNAL ACT 1974, WHEREBY THE
APPEAL FILED BY THE APPELLANT AGAINST THE ORDER DATED
NIL FOR HIS REINSTATEMENT WAS DISMISSED ON 26.03.2018.

PRAYER:-

on acceptance of thls appeal the impugned order No.2864 dated/
26. 03 2018 and the ordeér dated Nil whereby the appellant was refused posing be

- set’ a51de and the appellant may grac1ously be relnstated to the post of Chowkiday

in the Iarge interest of justice.

Respectfully Sheweth:
| F{inedm_«ﬁay

ReEégisirar _
‘(1‘\!\11)»% The Appellant was appointed as Chowkidar in. Govt Girls ngher |
|
' &;‘2 Secondary School Shawa Tehsil Razzar District Swab1 (Copy of the - ;
? ,g_—.—-a § S appomtment order is annexed as annexure “A”).
“é' 2 The appellant is serving the department from his appomtment to the
& 2
E‘: g best of his capablhty " -
= 2, ‘ S '
=t 3 ‘
R




3. The appellant was charged in a murder case on 01.02.2012. (Copy of
- the FIR is annexed as annexure “B”). -
4. The appellant became fugitive from law after being charged in the
- murder case mentioned above. o
~ 5. The appellant was acquitted by the learned Additional Session Judge-
© IV swabi on 25.03.2016 from the charges leveled against him oﬁ the
basis of compromiise. (Copy of the order dated 25.03.2016 is annexed
as annexure “C”). |
6. The appellant after his acquittal approached the respbndent for his
| posting against the post of Chowkidar by filing representation/a'ppeal,
but his appeal was dismissed vide order dated 26.03.2018.(copy of the
~ application/appeal and order are annexed as annexure “D”).
7. That the appellant being aggrieved hence, approaches this Hon’ble
Tribunal in appeal on the following amongst other grounds:-

GROUNDS:-

| a) Because fhe non posting of the appellant by the respondent is illegal
| void ab-initio and against the norms of justice.

b) Because there is no order of suspension nor any other order regar_ding-
his dismissal, but even then he is not been given a post which is
atbitrary and malafide at the hands of respondents.

c) Because the appellant are running from pillor fo post as both the

-‘ District Education Officers (Male/Female) are not considering him for
posting . |
- d)  Because the non posting of the appellant by'the respondents against the
seat of Chowkidar is exceeding of jurisdiction not vested in them under
the law.
é) ‘Because the appellant is poor person and there is no other source of his
- income, but inspite of that the respondents are not considering him for
his posting.
f) That ahy other ground will be taken at the timé of arguments, with the
kind permission of this Hon’ble Court.
It is therefore, most humbly prayed that on acceptance of this

appeal ,the respondents may graciously be directed to post the




5o TegeT Tt 0T s/
. R
- i
,u . g -
3 . s - a - LN
?. o oL LT

~ appellant against the seat of C-h‘deidé.‘r in the large interest of justipé.

- Any other relief, which is not specifically asked for and deeins

appropriate in the ciréumstances of the case may also be granted to the

- appellant.

Appellant:
Through /7 \

(Abi(iﬂémd&ﬂ} '

Advocate, Peshawar.




' BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No . /2018

Mohammad Zakria s/o Moharnmad Naeem r/o Mohallah Sheikh Abad Post
Office Shawa Tehsil Razzar District Swabi.

Appellant

VS
Govemment of Khyber Pakhtunkhwa and others

Respondents

AFFIDAVIT

I, Mohammad Zakria s/o Mohammad Naeem. r/c Mohallah Sheikh
Abad; Post Office Shawa Tehsil Razzar District Swabi, do hereby solemnly
affirm and declare on oath that the contents of the of this. appeal are true and

correct to the best of my knowledge and belief: that nothing has been

concealed from this Hon’ble Court

Depqnent
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o BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL
: ) PESHAWAR
Service Appeal No. =~ /2018
Mohaminad Zakria s/o- Mohammad Naeem 1/0 Mohallah Sheikh Abad, Post Office
Shawa Tehsil Razzar DlStI‘lCt Swab1
Appellant
) : VS
Government of Khyber Pakhtunkhwa and others
S » Respondents
ADDRESSES OF THE PARTIES
" Appellant.

Mohammad Zakria s/o Mohammad Naeem r/o Mohallah Sheikh Abad, Post Office
Shawa Tehsﬂ Razzar DlStrlCt Swabi.

Respondents -

Government of Khyber Pakhtunkhwa through Secretary Elementary &
Secondary Education, Civil Secretariat Peshawar.

Director Education, Khyber Pakhtunkhwa civil Secretatriat Peshawar.
District Education Officer (F) District Swabi.

District Education Officer (Male) District Swabi.

Principal Government Girls Higher Secondary School Shawa Tehsﬂ Razzar
District Swabi.

6. Executive District Officer Schools and literacy Swabi

[u—

Appellant -
Through

-

Abi n,
Advocate, Peshawar.
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.fﬁ / 63. Basher Ahmad . Ralimat Shuh Sweeper B .:' GHS, Utla (Gadoon) AVP
" 64. | Sultan Akbar Ali Akbar | LabiAttendant: | GHSS, Kabgani AVP
. - | (Gadoon) ,
63, Mualang Khan Anwar Khan -| Chowkidar . [ GPS Malak Abad AVP
Sy .. | (Gadoon) '
66. | Shumsul Anwar Noorul ¥ Chowkidar = | GPS, Jangal Khe! AVP
- (K.Khan) )
67. | Subhan Bibi W/o Ali Rahman Sweepress GGMS, Raliq Abad 4 AVP
68. | Yusir Khan Sher Afzal Khan N/Qasid GGMS, Ralig Abad AVP
69. | Muhammad [zhar Noor Zanin Lab:Attendant | GHS, Baja - AVP
(Disable) ) :
Terms & Conditions:-

L. No TA/DA is allowed.

2. Charge reports should be submitted to all concerned. :

3. The appointment is purely made on Fixed/ Contract basis & liable to
termination at any stage/ time without assngmng any notice:

4. The posts are not pension-able.

5. They will produced health & age certlﬁcate ﬁom the medical
Superintendent DHQ, Hospsital, Swabi .

6. They will not be handed over charge if; thexr age is less then 18 yeans
and above 45 years.

7. In case of resignation they will have to give one month prior notice to
the Department or forfeit one month pay in lieu thereof to the
government.

8. They will be permanently Domicile of Swabi District.

9. ‘They will have no right of transfer to any other school or post.

Sd/- .

(SAIFUR RAHMAN)
EXECUTIVE DISTRICT OFFICER,
SCHOOLS & LITERACY SWABL

Endst:No.5398-G/C-1V. Apptt:File/ED(S&L), dated Swabi the 07.10.2006.
Copy of the above is fm warded for mformatlon and necessary action to
. the:-
' Hon’ble Minister for Educatlon Govt: of; NWFP Peshawar. '
Secretary Schools & Literacy Depanment Govt: of NWFP Peshawar.
Director Schools & Literacy NWFP, Peshawar.
District Nazim Swabi. :
District Coordination Officer, Swabi.
District Accounts Officer, Swabi.
District Officer (M&F) Local Office.
Principals/Headmasters/Headmistresses and Head Teachers concerned
schools. '
9. Deputy District Officers, (M & F) Swabi/ Lahor.
10.  ADO (B&A/Establishment) Local Office.
11.  Supdt: (M&F) Branch Local Office.
12, Dealing Assistant concerned.
|

NSO R W

Sd/-
EXECUTIVE DISTRICT OFFICER,

ATKESTED SCHOOLS & LITERACY SWABI.




BETTER COPY

CONTRACT ( FIXED ) CLASS-1V APPOINTMENT -

per Notification/ Letter No.SOR-V(E&AD)2-25/3/ dated: 22.10.2003,
following Class-1V (fixed) in the schools noted against their names with
mmedwte effect in the best interest of public service.

Consequent upon the approval of the Department Selection Committee as
the

S.No.

Nune

Khet Zaida

I/Name Posted as Posted At Remarks

1. $. Shahid lgbal Muhamunad Naeem Lab, Attendant GHS, Tordher AVY

2. Igbal Said Muhammad Saeed Chowkidar GHS, Tordher AVDP

3. S.Tilawat Shah S.Ghaus Ali Shah N/Qasid GMS, -~ Zakarya | AVE
. Khurd

4. Wilayat Shah S. Yaquob Shah Sweeper GMS, Zakarya | AVD
) ) Khurd

3. Mst.Ishrat Naz W/o Faziullah Sweepress GGHS,Lahor, Sharql AVP

0. Inuyat Ultah Ifabibullah N/Qasid GMS, Wisal Abad | AVDP

) - (JHR) ]

7. Muzammil Shah Amiad Ali Shah Chowkidar GGPS, No.1 Zarobi | AVP

R. Abdul Wasigh Muhammad Usman Chowkidar GGPS, Zarobi AV

9. Kanmran Khan Sher Daraz Khan Chowkidar GPS, Kotha AVP,

§0, Nacem Zada Fagir Muhammad . Chowkidar GP’S. No.3 Kotha AYDP

bl Asif Zada Sshib Zadu Chowkidar GRS No.1 Kotha AVDP

i2. Sadig Rahman Shah Zuman Chowkidar GGHSS, Kotha AVDP

13. loiaz Ahmad Muhaninad Qayuum Behishti GiS. Marghuz AV

14. Aminul Hag Abdur Rauf Sweeper GHS, Doehr AVP

13, Q.Zairur Ruhman Abdur Rahman Chowkidar GGHS, Mansoor | AVP
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“WAW-oamad  Tariq SPP for the state present. Mushtag. Ali

‘Wwhawely Safdar Al (father of deceased Asad -Aii), Mst: Musarat

Zilaria in their statements. The accused party had also alre'\dy

P

‘
q‘l
. i (AN}
Accused Zakaria present on bail with his counsel. = fa) "

jcr. mplainant), Fagir Muhammad (injured) and Safdar Ali (father
. Joceased Asad Ali) present and their sepdlate statements to the

ziject of uompromlbe recorded.

Learned defence counsel and accused also brought ™ =

ivto the notice of the court, that the statements of major LRs ;I]I o

'
Another of the deceased), Mst: Zabra (widow of the deceased), . H
Tagir Ahmed (injured), Mushtaq Ali (complainant) .alongwith
statcment of elders of the locality have already been recorded. i
during bail stage of the accused ZaKaria and the major legal heirs

of the deceased had raised no objection on the acquittal of accuxed A

tumsluxed a constmcted house mcasunng 05 malhs lthLIf,h

e.ot stered deed worth Rs: 12,00, 000/- (twelve lacs) in the names of

[

$inar All, Mosa Khan and Esa Khan (sons) minors LRs of thé

sed at the stage of the bail. They ploduced copies ol court 1

- EX.PF, joint statement of LRs EX.PC, compxomlse deed . : fjl‘l

B DA, affidavit EX.PB and copy of registered deed EX.PD. The NI
o\ggu al registered deed had already been handed over to ;:mnd _!' :

fathior of the minors Safdat Ali for safe custody during the stage ol | - h) .

hai! of the accused facing trial. That the legal heirs of the clcgcascd'

Aave made compromise with accused Zakaria and they havc stated,

thar the compromxse is genuine and effected wzthout any on ce and

“tdrcion and. is in the best interest of both the parties. They havc,

‘
bi

i
§

1 ‘= not objected on the acqmudl of the accuscd facing wial q :
T

z.q}(an-a. As the matter o already been patyl it ghe sta f

I Lt S 'Ww& geof

. .//./,_,,._—- | Q‘T‘—/E - -

e /P(’('/%[/& ABGUL JALAL 1A, .60

HEAD MASTER
GM.S Gharld Avad, KSK. (Swan))




Continued Order. ... 03
. ‘5;'1
= conteal the case, further pxoceudmgs in the case will bc a tuln!p } '
exercise qnd the ullunate result of the case in compt‘omfsc 1? i 1
acquittal. o | :!" .

_ So, keeping in view the above mentioned compromise "
statements and the fact that offences u/s 302 PPC, vide underlying .

FIR No.123, dated 01.02.2012, registered at Police Station Kalu 4

)
wh (e

Khan, is compoundablc as provided u/s 345 Cr.PC and tl%ﬁa|]'3 H -

lll

uomp:omxso scems to be in the interest of pal ties. iht, ultmmu, '

result of compromise is always acquittal, hence, au,usm,d /da.kaua \
son of Naeem resident of Village Shewa is discharged in blu,
mstant case. lIe is on bail. Hls sureties are discharged from thu _
llablhtlcs of his bail bonds. - S : 1 L
Case property be kept intact till the é:xpiny of pcrio'd Q t
appeal/revision and ther eafler be dcalt in accordance with law. F 11
be consigned to record room after its completion and’ nccg—:ssary
compilatibn. - | E

ANNOUNCED
25/03/20106

A

(MALIK A Ab RAF uM)f ﬁl;{

Addmonal Dlstm,t & Sess:ons Jud;,e-l\/, i

'lc'f\nwcu&

Oge D

ABDUL JALAL MA, M.Ea
~ HEAD MASTER
G Gharld Abad, KSK (Swabi)

o




2

Joint statement of (1) Saldar All (l"athu of the deceased Asad N
resident of Village Shewa District Swabi 111&_]0!‘ LRs of the deceased, on
Qath. .

L ui j»ﬁ

r niu §

1 am father of deceased Asad Ali who was murdered rcg.ndms_ W hu‘h‘
complaimant Mushtagq Ali had lodged report- against-accused facing, trial numclv%
Zakarie son of Naeem vide case FIR No.123 dated 01 02,2012 U/S 3();./124/“«4' ‘

PPC Potice Station Kalu Khan. Beside me the deceased have also Mt:l Musamt

(mother) and Mst Zahra (widow of the dcc«,a%cd) whose statements WK i, il

)

recorded at the stage of bail Lo the effect of compromise, The deceased has.also
oo

minors children namely Umar Ali, Mosa Khan and Esa Khan (sons). Through -
. . . . ]
the efforts of the clders of the locality, we have cffected compromise with thet ' |

accuscd named above and pardoned him in the name of Allah Almighty bP"i % L
: ' W~ o

waiving our rights of Qisas and Diyat etc. While for the minor LRs ol uicl -
deceased the accused party has transferred tanded property measuring, 05 marlas.
situated al Village bhcwa (he market value of which is Rs: 12,00,000/-. We tlxe,
major LRs of the du,(.ascd have got no objection, if this Honorable courl (u,qml
the accused facing trial namely Zakaria, To this cffect we lwvc dhwd\,
produced- compromise du,d Ex.PA alongwuh an aihdav\i Ex.PL3. lh".

..:[ il t ¢ b
I‘. 4 RE}
comptenise s genuine, without any force, pressure ¢ and coercion and is i M l,) i} ol [

best inierest of both the parties. Joint stdtemcnl of mine, Mst: Mum at and Mst

Zohiw b EX.PC, the (.,opy of register cd deed EX.PD and cout' “order is 12 X.plz

The co.npromise may klndly be ‘mcpted ' 1
| . : | ‘ 7 :
RO & AC - . 7‘6: i o
25.03.2016 : » : PR i
_ (Malik Amjad R l/ Yy ' ’
~Addl; .Sessions lud;_,‘:-l\/ Swabi -
jJi'Ei

ke T

Sa!’dm‘f/\li (father of the deceased)
CNIC No. 16202-08'57863'-9

(55t
@h‘%o{ (Malik A1 .i ¢

Q‘P\D - Add); Sessions Judg,(; 1V, ‘»w.a l’.}. s
. A ’
£ ‘1//5’ HEAD ;;,j’ Pt KA, I Eq

Abadl KSK (3 W§ (&ﬂ

I




SLatement of Mmhlaq Ali aged about 46 years son of Said Mashal M
R/O Shcwa (complainant) District Swabi, on 0ath T -, &

Ck
\\-l

302/324/34 PPC Police Station Kalu Khan for ineffective Frmg upon me. NO\ :', - 'I)
throu 2h the efforts of the cldcrs of the locality, | have cf fected comptomxse wxlh. 4' i i/
‘the accused f'acmg trial mmcly Zakaria. T hlough the efforts of the clders of thc .
locality 1 have effected compromise with the accused facmg trial named above. . !
and pardoned the accused ﬁcmg trial namely Zakaria in the name ol Allahi«'[ if‘li}flsi'
Almighty by waiving my rights of Qisas; Daman, Arsh etc. | have gol :rgkl 'F"' Mu I's
objection, if this Honorable court acquit the accused named abovc To this N
effect I pnoduce copy of compronnsc deed Ex.PT. The compronus\, is guluuu.

without any force, pressure and coercion and is in the best interest of both thz, ol X
parties. The compromise may kindly be accepted.

RO & AC

|

25.03.2016 | ,}

(Malik Amjad Ra nﬁ) I PR

Addl; .Sussxons Judge-IV, Swabi 'I'u,‘i ,,

g
e , ) ' o L ’ ’ }
Mushtaq Ali (Complainant) o S ‘
CNIC No.16202-8246286-1 ‘ ' ‘ ‘

(Mahk Amf: .thmij ' '
Addl; Sessions Judge-TV, Swabi *(

ABDUL JALAL MA,
M.
AD MASTER d




DISTRICT EDUCATION OFFICE (MALE) SWABI
(Office phone & Fax No 0938280239, emis_swabi@vahoo.con)

No. 2§ é%{___Dated Swabithe Q6 /A3 12018
) e-’-_—-—-_-___’.-
Mr. Zakarva Ex-Chowkidar.

/ GGHSS Shewa (Swabi)
Throug The Principal,

GGHSS, Shewa (Swabi)

To,

Subject: APPEAL FOR RE-INSTATMENT IN GOVT: SERVICE.

Mcmo:

Kindly refer to your appeals of dated 05.12.2017 and 17.01.2018 on the above cited
subject. N T —~—
Itis verified by the undersigned in this regard that one Mr. Zakarya Ex-Chowkidar
was appointed at GGHSS Shewa (Swabi) against the Chowkidar post and took over on 01.09.2006.
He performed his duty form 01.09.2006 to 31.01.2012 and on 01.02.2012 he was charged in a
murder case under FIR No.123 dated 01.02.2012. The accused Chowkidar absconded from the
--~above mentioned date and did not surrender to law till he was discharged by the District and
© Session Judge Swabi in 2016. o
The accused Cliowkidar has alleged in his appeals that the department has not taken
any action against him and nothing has been written in his service book about his accusation‘in a
murder case. His appeals are hereby rejected on the following grounds.
T ———— )
I His case has been decided by the Honourable Session Court on 25.03.2016 while he has

submitted his appeal on 05.12.2017 which is badly time barred.
e et

.« 20 According to the Khyber Pakhtunkhwa Government Servants Conduct rules 1987,‘
rule 20 he has committed misconduct. Rules 20 of conduct rules 1987 states that "if a
Government Servant is involved as an accused in a criminal case, he shall bring the fact of .
such involvement or conviction as the case may be to the notice of the Head of the office or
department, immediately or if he is arrested and released on bail, soon after such release".

As it was mandatory for the appellant but he did not do so, hence he committed misconduct
as per E&D rules 2011,2(e)(ii) which states that misconduct includes conduct contrary to
Khyber Pakhtunkhwa Government Servants, conduct rules 1987 for the time being |
enforced. Under the above mentioned rules the appellant, did not inform the department [(
well in time but after discharge he informed the department a year later or more than a

year.

3. He has submitted more than one appeals while the rules do not allow for repeated
appeals/representation when the first one is not rejected/decided. It has been appeared in :
2001 SCMR-912,2004 SCMR 497, 2009 OLC(CS)89. 2007 PLC (CS)15. The accused '
made/submitted 1st appeal in November 2017 to DEO F) Swabi, 2nd appeal/ P
representation \vmmmmm the appeals are badly time barred
as per 2017 SCMR 695. Znd appeal has m&/submitted 10 DEC(F) Swabi on oo
[9.01.2018 without knowing the rejection/acceptation of the previous ones. - o

.

4. The accused Chowkidar has stated in his appeal that department has not taken any _
action which is not correct as he has been sent absent notice by the Principal of the school. ?
He has been given Ist notice on 21.02.2012, 2nd on 08.03.2012 and 3rd on 22.03.2012. He
has been issued as show cause notice by the Principal of the school. All the letters/ notices
issued to him did not receive by the accused Chowkidar and department received no
response. The department has been  informed by the Principal that the person has
absconded from the law of the state. The total period of his abscontion is more than 04
years i.e. 01.02.2012 t0 25.03.2016, bt he remained willful absent up to November 2017,

. e . n R
WITITbecoTiTes more than 05 years~and in such cases the right of the re-instatement of an
official automatically vanishes.
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\',j/ ¢ '\v’
4 a 5. The EDO post abolished on 31.12.2012 and on 01.01.2013 two new entities were
stablished in E&SE Departiiient with riomenclature of DEO(Male) and DEO(Female). -~
hus the staff and record was also separated and the Ex-Chowkidar remained at the 1]
trength of the DEO(F) and'in the process of bifurcation his case remained out 31ght and %

could not B processed properly.

e e,

Endst:No. /
Copy of the above is forwarded to the:-

2 District Education Officer (Female) Swabi.
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VAKALAT NAMA

 MNibsirerat  Dtirin

iee toivunnl [Pthawas

PETITIONER

VERSUS

@' A c«% /4 .,/Q : /g-

RESPONEDENT

/ /M/%/ in the above noted 4%{4@/ do hereby
appoint and constitute ABID ALI KHAN, Advocate as my / our counsel i
the -subject proceedings and authorize them to appear and plead -etc.
Compromise, Wlthdraw or refer the matter for Arbitration for me / us, w1thout
any liability-for their default and the authority, to engage / appomt any other
advocate / Counsel at my / our expenses and receive all sums and amounts

payaBle to me / us. And do all such acts in the matter. He / They are also

| __authorlzed to file Appeal, Revision, Rev1ew Appllcauon for Restoratlon or

apphcatlon for settmg aside Ex-parte decree / proceedmgs on my / our behalf

Dated. / / /

=

(Client / Clients)

Advocates ngh ourt
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BEFORE THE PESHAWAR HIGH COURT. P}«:ﬁSHAwaR.

i3

AA&‘.

2. That it is obligatory for each and every servant to dlscharge his duties up to the

o |
WntPetltlonNo 1513-P/2018. - | 1{

1. 'Secretary to Govt:of Khyber Pakhtunkhwa E&SE Department Civil ' |
Secretariat, Peshawar, . ‘ - ‘ -

2. :A_ Director E&SE Khyber Pakhtunkhwa Peshawar

. | | :5
3. District Education Officer, Elementary & Secondary Education (Female)
District Swabi, ‘

4. District Education Ofﬁcer Elementary & Secondary Education (Male) |
| District Swabi. ‘

Muhammad Zakria S/O Muhammad Naeem R/O Mohalla Shelkh Abad, Post ‘Off' ce
: Shewa Tehsil Razzar District Swabi........... e : ..... PPtltloncr : 'l l |
| l | R
- VERSUS :

FACTS, o |

... .entire satisfaction of his: isuperiors and tp to the best of his capablllttes because
paid for his job, failing which is liable to be treated under E&D Rules. When he,
absented hrmsclfwrllfully he was removed form service on 9 02.2013.

5. Principal GGHSS Shewa Tehsil Razzar District Swabi. i
. 6. Executive District Officer Schools & Literacy' Swabi : I 1
................................. Respondents......................‘........._ | i |
| | (
PARAWISE COMMENTS ON BEHALF OF THE RE‘DPONDFVTS No 2| TO 4
Respectfully Sheweth T . g - ——
PRELIMINARY"OBJECTIONS. - . . o
1. That the petitione_r absentéd himself from'duty wie.f. 07 2. 7012 wrthout gwma any.
. information to the department and was removed from segvice on 19.02.2013. Hence
not-maintainable. ] v‘_-_—l :
- That the petitioner was appointed against Chwokldar ic 5t on: contract ﬁxed pay.
salary basis but he left the department without any ermlssxon/mforman gn on
02.02. 2012 till 19.02.2013. Hence the petition is not man*ltamable . l I :
3. That the instant petition is badly time barred because helwas removed from servnce'
on 19.02.2013 while he filed appeal in Novemeber, 2017]-hence not mamtalnable
: That the petitioner has no locus standi or cause of actionlto file'the instant petlnon.
5.  That the petition is bad for misjoinder and non joinder of necessary party. l i
6. That the petitioner has not come to the Court wnth clean hands, hence not
maintainable. - . : N
7. - That the' petitioner concealed the material facts from HOnourab"le Codrth'enlc‘e not
maintainable. '
8.  That the petitioner is, estopped by his own conduct to file the instant petition, hence
not maintainable. |

That the para relates to the appomtment of the petmoner as (,howl\ldar at GGHSS
Shewa. He is concealma the fact that his appointment wa$ on contact fixed-payi—
salary basis and due to willful absence he has alréady been reméved from semce

after observing all the codal formalities iri this regard Removal from service order.

alongwnth other rélevani documents are attached as annexure-A.’ o

i

he is




" \{ . 3. That the petitioner himself confesses charge of murder against him, but he failed to
: inform the department well in time as per rules. This act pf the petitioner drvqs_ts .

him from the right to-remain in service. As per 2017 SCMR 965," Act of abs¢ ionsion
* or being fugitive from law could not be regarded| las a reasonable ground to explain )
absence”". - S o 5 : - l-
1 S i,
4 That the petltloner hlmself confesses that he became fugi fiv e of law after bemg

charged in the murder case. " Act of: absconsron or beingia fugltwe of law cou]d not -

-be regarded as a reasonable ground to explam absence he same is reported m

2017 SCMR 965. As he has already bcen removed from service'on 19.02.201 'after

observing all the codal for malities due to willful absence from duty, he has no,.

7 vested right to be posted against the Chowl\rdar oost

= e

5. That the petmoner lnmselfconfesses that he was acqurtte.d by the learned Additional
Session JTudge-TV Swabi on 25.03.2016 from the charges leveled against him | czn the
basis of compromrse The acquittal was not an honourable acquittal. It shows that
the petitioner could not remove the allegation of murder through legal proceednngs
on merit but the acquittal was given only on the basrs of dompromise; which
not proves the validity of the charge or otherwr;e It can rjot be aSsumed that t} 1S

petitioner has proved his i innocence. Furtermore, his removal from service had|

already been made due to his willful absence under E&D Rules, 2011 on
19.02.20l 3

ppee— g

6. 1 That the petmoner submrtted belatedly more than one appeal which the rules do not
- allow for repeated appeals/representatrons when the ﬁrst]lne 1 not rejected/dedrded
" |- It has been reported in 2001 SCMR 912,2004 SCMR 497; 2009 PLC(CS) 89, 2|007
‘ PLC(CS)]S The petitioner made/submitted first appeal in November, 2017 to
DEO(F) Swabi, 2nd appeal/representation was made to DEO(M) Swabi on ‘
05.12. 201 7, both the appeals were badly time barred, He has also been made/
submitted another appeal to DEO(F) Swabi on l9 01. 2018 without knowing the- '
rejection/acceptance of the previous one. When the appeal before the authority s
time barred, the appeal/petition before the Trrbunal/Court is also time barred an{d
o ] hence not malntarnable.lA s he has committed moral turpitude, hence he is not ’
entitled to be posted/reinstated as Chowkidar he same is reported in 2002 SCMR‘
1691 h"he petitioner knocked at the door of Honourable Court before 90 days alffer
filing the 3rd departmental appeal which has no legal effact, hence the writ peu £10n
is not maintainable. Khyber Pakhtunkhwa Civil Servants Appeal) rules, 1986, reply

- of appeal for reinstatement in government servrce and Court Judgment are anne%ed
2sB,C&D. | | | - |

1
i

7. That petitioner is not an aggrieved person: Hence has no cause of action to f‘le t:he
“instant petition mter-alla on the following amongst other grounds.

:

Grounds o k It

: : i .
'. Incorrect hence strongly. denled lhe non postmg/remstat ment of the petrtloner by
: r the respondent is legal, genuine and -according to the noriis ijUStlce because h has
g l already been removed from service on 19 02 2013 } '

i AT
A

» _"s&?f"l_; !
¥

,' Incorrect, hence demed, according to'Khyber Pal\hlunkhwcj Government servant_s’
5 ,. 1 conduct rules, 1987 rule 20, he has committed nusconduc}t This rule states;"If aj|:
- government servant is involved as an'accused i m a criminal case, he-shall brmg tne
' fact of such involvement or conviction as the. case may be to the notrce of the Head
of office or deoartment unmedratcly orif he 1S arre%ted ori released on barl soon




S oa

‘ :P,ht‘ ) ._

-after such release”, As it was: mandatory for the pettttonc but he dld not do s6,
‘hence he committed misconduct as per E&D rules 2011, 2(e) (i) whlch state'; that
misconduct includes conduct contrary to Government of K .hyber Pakhtunkhw .
Government Servants rules 1987 for the- time being enforced. He has already heen

removed from serv;ce due to willful absence. : : t I'J

el Incorrect hence demed he has been sent absent absence otices by the Prmc:paI of

' concerned school. He has been served wnth first notlce on 21.02. 2012 2nd onj . &

08.03.2012 and 3rd on 22. 03. 2012, Ali the letters/ notices issued to him, the | e

" “department received no response from hthFurthermore it is stated that the EDO

- Schools and theracy post was abolished on 31.12.2012 dnd on 01.01.2013 tvl/t’)

. new entities were established in El eme|'ntary & Secondary Education Departm 3int

s - with nomenclature DEO(Male) & DEO(Female)/fThus the staff and record was also.

: separated and the Ex-Chowkidar remained at the strength’ of DEO(Female) an

the process of bifurcation his case remained out sxght/mnsplace and could not 1

process properly in time. Although his misconduct and willful absence had be’en s

proved and thus he has been removed from service by DEO(F) Swabi after
observma all the codal formalities/legal proceedure

—ny——=

i . '
d. Incorrect hence denied, he is not entitled to be posted/relhstated due to his wil rt‘ui

absence and negligence. Furthermore, due to his willful absence he has airead "been

- removed from service after observmg all the codal fonnahtte‘;/iegal req_urrements on.
19, 02 2013.

—es

e. Incorrect, hence denied, what was the source of his inconle in absconsnon and i

. ignorance of law is no excuse. His removal from service has already been made ¢ {due
to his willful absence after observing all the codal fomralittes/legat procedure on

19.02.2013. B f ok
f. | - That the respondents seek permzssnon to raise other grounds/points on the day qf
arguments. i !

In v1ew of the above submlsswn itis very humbly prayed that the writ
petttton may very graciously be dismissed with cost in favour 0 the respondents.

CCT T C— T ~ 7
. O TR - — .

Director endary

Education, Khyber Pakhtu

Peshawar. - i

Director - . . i

Elementary & Secondary Fscation.
Khyber Pakhtuidwa Fusnawal

iale) Swabi

N e
. ———
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; ’( i BEFORE THE PESHAWAR HlGH COURT, PESHAWAR.
3!‘.&‘.'_”.: Lo - o
..'“-:i“"*" e Wrxt Petition No. 15 13-P/2018 :
:“ " .- - Muhammad Zakria 8/0 Muhammad Naeem R/O Mohalla Sheikh Abad, Post Office
L Shewa Tehsil RaZZarDlstrnct Swabl.... ........ . Petitioner
RO e VERSUS
R B Secretary to Govt:of Khyber Pakhtunkhwa E&SE Department Civil

Secretanat, Peshawar.
2 Pirector E&SE Khyber Pakhtunkhwa, Peshawar.
3

Dnstnct Swabi.

District Swabi.
5 ~ Prmcnpal GGHSS Shewa Tehsil Razzar District Swabi.
6 Executive District Officer Schools & Literacy Swabi.

! INDEX

District Educatior Officer, Elementary & Secondary Education (Female)

4.  District Education Officer, Elementary & Secondary Education (Male)

ooooooooo

# | Description of Documents Annexure

Page

Parawise Comments -

01-03

Affidavit

04

WiIN | =— TN

Removal-from service order "A"
Alongwith relevant documents

05-19

Civil Servants (Appeal) Rules, 1986 "B"

20

BIW

Reply of appeal for reinstatement in "C"
Government Scrvice

21-22

5 Judgment on'moral turpitude "D"

23-25

DEPONENT
CNIC NO. 16202-0893178-1
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e BEFORE THE PES AWAR-HIGH COURT, PESHAWAR.

A Wiit Petmon No. 1513-P/2018 |
‘ Muhammad Zakna S/O Muhammad Naeem R/O Mohalla Sheikh Abad, Post Office

| Shewa Tehsil Razzar Dlstrxct Swabl..._. ...................... Petitioner

VERSUS

S Secretary to Govt of Khyber Pakhtunkhwa E&SE Department Civil
" . Secretariat, Peshawar. °
Director E&SE Khyber Pakhtunkhwa, Peshawar.
* District Education Officer, Elementary & Secondary Education (Female)
. District Swabi.
4..  District Education Oﬁ'lcer Elementary & Secondary Education (Male)
- District Swabi, =
Prmmpal GGHSS Shewa Tehsil Razzar District Swabi.
Executive District- Officer Schools & Literacy Swabi.

.'.'.‘."0;‘l".’.C..‘00...1‘.0C....T.....Respondents..... ..........................

:‘PARAW'ISE~~COMMENII‘S. "ON BEHALF OF THE RESPONDENTS No. 2 TO 4

'Respectfully Sheweth

PRELIMINARY OBJECTIONS

| "'l;' . Thot the pcutloncr abscntcd hlmscll (rom. duty w.c.l. 02.02.2012 without giving any

information to the. department and was removed from service on 19.02.2013. Hence
.. not fnaintainable. .
2. . .. That the Dpetitioner was appointed against Chwokidar post on contract fixed pay
i+’ _salary basis  but -he left the. department without any permission/information on
. - 702.02.2012 till 19. 02.2013. Hence the petitjon is not maintainable.
w3 ;LThat the instant petltlon is badly time barred because he was removed from service
" onl9, 02 .2013 while hefiled appeal in Novemeber, 2017, hence not maintainable.
. 4.°"  That the petitioner has.no locus standi- or cause of action to file the instant petition.
" .5.;. . Thatthe petltnon is bad for mlsjomder and non joinder of necessary party.
6. - That the .petitioner ‘has-not come to the Court with clean hands, hence not
- ... maintainable. '
“7.- " .:That the, petltloner concéaled the matenal facts from Honourable Court. Hence not
maintainable; -

8. That the petltloner is; estopped by his own conduct to file the instant petition, hence _
© " not mamtamable

FACTS .
1: ~  That the para relates to the. appomtment of the petitioner as Chowkidar at GGHSS
" - Shewa.Heis concealmg the fact that his appointment was on contact fixed pay
. salary basis and due.to wdlful absence he has already been removed from service
after-observing all the codal formalmes in this- regard. Removal from service order
- alongwith other re!evant documents are attached as annexure-A.

2. . -‘That it is obltgatory for each and every servant to discharge his duties up to the
’ ' entlre satlsfachon of his superlors and up to the best of his capabilities, because he is
pald for hlS job, failing whlch is liable to be treatéd under E&D Rules. When he '
absented hnmself wﬂlfuily, he was removed form service on 19.02. 2013

R R R
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a.

That the petitioner himself confesses charge of murder against him, but he failed to
inform the department well in time as per rules. This act of the petitioner divests
him from the right to remain in service. As per 2017 SCMR 965," Act of absconsion
or being fugitive from law could not be regarded as a reasonable ground to explain
absence".

That the petitioner himself confesses that he became fugitive of law after being
charged in the murder case. " Act of absconsion or being a fugitive of law could not
be regarded as a reasonable ground to explain absence”. The same is reported in :
2017 SCMR 965. As he has already been removed from service on 19.02.2013 after
observing all the codal formalities due to willful absence from duty, he has no
vested right to be posted against the Chowkidar post.

‘That the petitioner himselt confesses that he was acquitted by the fearned Additional
‘Session Judge-IV Swabi on 25.03.2016 from the charges leveled against him on the
basis of compromise. The acquittal was not an honourable acquittal. It shows that
the petitioner could not remove the allegation of murder through legal proceedings
on merit but the acquittal was given only on the basis of compromise, which
not proves the validity of the charge or otherwise. It can not be assumed that the
petitioner has proved his innocenice. Furtermore, his removal from service had
already been made due to his willful absence under E&D Rules, 2011 on
19.02.2013.

That the petitioner submitted belatedly more than one appeal which the rules do not
“allow, for repeated appeals/representations when the first one is not rejected/decided.
It has been reported in 2001 SCMR 912,2004 SCMR 497, 2009 PLC(CS) 89, 2007

,PLC(CS)!5. The petitioner made/submitted first appeal in November, 2017 to
DEO(F) Swabi, 2nd appeal/representation was made to DEO(M) Swabi on
05.12.2017, both the appeals were badly time barred, He has also been made/
submitted another appéal to DEO(F) Swabi on 19.01.2018 without knowing the
rejection/acceptance of the previous one. When the appeal before the authority is
time barréd, the appeal/petition before the Tribunal/Court is also time barred and
hence not maintainable. As he has committed moral turpitude, hence he is not
entitled to be posted/reinstated as Chowkidar. The same is reported in 2002 SCMR
1691. The pétitioner knocked at the door of Honourable Court before 90 days after
filing the 3rd departmental appeal which has no legal effect, hence the writ petition
is not maintaihable. Kliyber Pakhtunkliwa Civil Servants (Appeal) rules, 1986, reply
of appeal for reinstatement in government service and Court judgment are annexed
as B,C & D. '

That petitibnér is not an-aggrieved person. Hence has no cause of action to file the
instant petition inter-alia on the following amongst other grounds.

Grounds

Incorrect, hence strongly denied, the non posting/reinstatement of the petitioner by
the respondent is legal, genuine and according to the norms of justice because he has
already been removed from service on 19.02.2013.

Incorrect, hence denied, according to Khyber Pakhtunkhwa Government servants
conduct rules, 1987 rule 20, he has committed misconduct. This rule states,"If a
government servant is involved as an accused in a criminal case, he shall bring the
fact of such involvement or conviction as the case may be to the notice of the Head
of oflice or department immediately or il he is arrested or released on bail, soon
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) aftcr such. relcase”. As rt was rnandatory for the petitioner but he did not do so,

lience, he-committed mlsconduct as per E&D rules 2011, 2(e) (ii) which states that

mrsconduct mcludes conduct contrary to Government of Khyber Pakhtunkhwa

Government Servants: rules 1987 for the time being enforced.He has already been
removed from servrce due to wrllful absence

Incorrect, hence demed tie Has been sent absent absence notices by the Principal of
concerned school Hefhas been served with first notice on 21.02:2012, 2nd on
."08.03:2012.and 3rd on 22 03.20]2. All the letters/ notices issued to him; the
department recelved no response from him. Furthermore, it is stated that the EDO

- Schdols and theracy post was abolished on 31.12.2012 and on 01.01.2013 two
‘new entitiés were. establrshed in Elementary & Secondary Education Department

- with nomenclature DEO(Male) & DEO(Female): Thus the staff and record was also

separated and the Ex-Chowkidar remained at the strength of DEO(Female) and in
"the process ol bif urcation his case remained oul sigh/misplace and could not
process properly in time. Although his misconduct and willful absence had been

', proved and thus he. has been removed’ from service by DEO(F) Swabi after

.
.

d.

observmg all the codal formalities/legal proceedure '

" Incorrect, hence demed he is not entitled to be posted/reinstated due to his willful

- absence and’ neghgence Furthermbre due to his willful absence he has already been
removed from servrce after observing all the codal formahtles/legal requirements on
- 19, 02. 2013.

Incorrect hence ‘denied, what was the source of his income in absconsion and
1gnorance of law is no excuse. His removal from service has already been made due
“to his willful absence. aﬁer observing all the codal formalities/legal procedure on
1902.2013 IREEL

That the respondents seek permrssron to rarse other grounds/points on the day of
arguments ’ T

In vrew ‘of the' abové Submlssron, it is very humbly prayed that the writ

petltlon may very gracrously be. drsmrssed wrth cost in favour of the respondents.

Director- [ i egondary
Educatton, Khyber Pakhtu
* . Peshawar.

L . .Director
Elementary & Secondary 1ucation
Khyber Pammmla twsnawal

Wiale) bwabi -
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Al EFORE '_I_H_E PESHAWAR HIGH COURT, PESHAWAR.
. "Writ Petition No. 1513-P/2018 ,
. > Muhammad Zaksia $/0 Muhammiad Naeem R/O Mohalla Sheikh Abad, Post Office
Shewa Tehsil Razzar Dlstnct Swabi...... g Petitioner
'VERSUS

1. . Secretary.to Govt:of Khyber Pakhtunkhwa E&SE Department Civil
L Secretanat, Peshawar. .

5/ Director E&SE Khyber Pakhtunkhwa Peshawar

3. .- District, Education Ofﬁcer Elementary & Secondary Education (Female)
. District Swabi. |
. 4. District Education Officer, Elementary & Secondary Education (Male)
7 - District Swabi+ = -
5. ~Pr1nctpal GGHSS Shewa Tehsil Razzar District Swabi.

. .6.  Executive District Officer Schools & Literacy Swabi.
cresssevesssssevessesssennssees Respondents. vesvoes cesrresanasre ceanssees
AFFIDAVIT
I Mr, Fazle Khah itigation Officer office of the District Education Officer

. on the mstructlon of DEO(M) Elementary & Secondary Education Swabi, do hereby solemnly
aﬁ' m & declare that the content of the para-wise comments submiitted by respondents No.2 to 4

=-, Cistrue and correct to the best of my knowledge and belief that nothing has been concealed from

t_lns Honourable Conrt
* - IDENTIFIED BY DEP
. ~ M ‘ CNIC NO. 16202-0893178-1
ADVOCATE GENERAL

OF1 KHYBER PAKHTUNKHWA

.................

aptified that fhe oomvs s ifnainn s
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o ofhiﬁ absenoe ﬁ'dm duty,w o.f,02. 02 2012 ull the issuance ‘of tlns_order.be treated asun-.-

m ‘ Lﬂ ‘-l"-.\L:_““!
- ‘-'"——nvf‘-L.A'..nI.. p— f o . St
' o ‘ ., .

NoanCAﬁON

]

: WHERBAS Mr.Mohammad Zakarya, Chowkdiar
: GGHSS Shewa VPO Shewa Tehsil & District Swabi was proceeded against under the
.- Khyber Pakhmnkhwa*Government Servants (“ﬁicnency & Discipline) Rules 20}1:on:
- - dccountof m's "wﬂlful and'un! athorized abserice from duty w.eif. 02 702:2012:8nd’
' /by thé Principal concerned vide her No.016 dated:""
2012 and No:021 dated 22. 03 2012 but,h, i

S . ~AND WHEREAS absentee notice was, serve upon the
: accused oﬁ‘ cxal Mr Mohammad Zakarya, Chowkdiar GGHSS Shewa VPO, Shewa Tehsil *

& sttfiét Swiabi throught *“Daily New Paper “Mashriq” Peshawar dated 15.12.2012 to

* ‘resume’ duty with in 15 ‘days but ke remamcd absent and d1d not report for duty in
response of the above absence notwe :

- . -~

o,

i AND WHEREAS the competent authorlty i.e the DEQ
I (Female) Swab1 aﬁet havmg considered‘the chaxges ‘and evidence on'record is of the view
- that the charges of v 1lﬁxl and un-authonzed absence ﬁom duty agamst the accused Have' -,

-‘been proved. L oL

TS

0 " NOW THERFFORE in'exercise of the: "pOWers conferred
- under Section 3 b (m) of the Khyber Pakhtunkhwa Removal from service under
(Ef’fecxency & Discipline) Rules 2011, the competenit authority is pleased to impose the
major penalty of removal from service upon Mr.Mohammad Zakarya, Chowkdiar
. GGHSS Shews VPO; Shewa Tehsil & District Swabi with immediate effect. The penod

: B :
L “ - . DISTRICT EBUCATIO ‘N OFFJCER
,,;.»- -. R (FEMALE)SWABI S

& Endst No. /’ Ak / TR No. G OME) Sidé dited Swabiithe:! § <2 P03,
o . Copy of the above is forwarded for information and n/actwn to the -
L »Dlrec.tor Educétion Khyber Pukhttmkhwa Peshawar .
SN ,sttrict Accounts, Ofﬁcer, Swabi. * . .
+30 .'Prmc:pﬂ GGHSS: Shewa wir to his No.139 dated 19.11.20L 1
. *Mr.Mohainmad Zakarya, Chowkdmr GGHSS Shewa VPO Shcwa 'I‘ehsﬂ &

District Swabl ‘(Under Registered covel), -
'DISTRIGT éﬁi TION OFFICER
E)SWABI |

Al
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his capability.

Mohammad Zakria /o Mohammad Naeem /o Mohallah Shotefs, Mba@ Rest Office .
Shawa Tehsil Razza District Swabi, o

- District Education Officer (Male) District Swabi, o
. Principal Government Girls Higher Secondary School Shawa Tehsil Razzar
District Swabi. '
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6. Executive District Officer Schools and literacy Swab,
: ‘ Respondents
" WRIT PETITION UNDER ARTICLE 199 OF THE
. - CONSTITUTION OF ISLAMIC REPUBLIC_OF PAKISTAN 1973
RESPECTFULLY SHEWETH:

The-Peﬁtioher submits ss under:-
*M

. The petitioner was appointed as. Chowkidar in Govt. Girls Higher

Secondary School Shawa Tehsil Razzar District Swabi. (Copy of the
appointment order is annexed as annexure “A”), -
The petitioner is serving the department from his appointment to the best of

The petitioner was charged in a murder case on 01.02.201. (Copy of the

_ FIR is annexed as annexuyre “B”).

The petitioner became fugitive from law after being charged in the murder
case mehtioned above, .

. ' The petitioner was.acquit'ted by the learned Additional Session Judge-IV

swabi on 25.03.2016 ﬁ'om the charges leveled against him on the basis of
compromise. (Copy of the order dated 25.03.2016 is annexed as annexure
“c). |

The petitioner after his acquittal approached the respondent for hig posting 18 Jan 2019

against the post of Chowkidar by filing representation/appeal, but til] now *
" no order has been passed by the respondents nor he is posted anywhere.

(copy of the application/appeal are annexed as annexure “D”).FILE Teh Ay 6”)
, 2 .

. ' . 09 MAR 2018




JUDGMENT SHEET

- IN'THE PESHAWAR HIGH COURT, PESHAWAR.
JUDICIAL DEPARTMENT '
W.P No. 1513-P/2018,

JUDGMENT

Date of hearing__ 14-01-2019 s\

Respondent (s) (Government of Khyber Pakhtunkhv @ thidheh
' Secretary Elementary & Secondary Kfftfoati L g

Civil Secretariat Peshawar and others) N (0~
By Mr. Rab Nawaz Khan, AAG, i

o
s
J'::
%
5
e
=
£
>
4
:

ISHTIAQ IBRAHIM, J;- Muhammad

x . ~ Zakria son of Mohammad Naeem, the petitioner,

has invoked the Constitutional jurisdiction of this

Court under Article-199 of the Constitution of ’

Islamic Republic ofPakistan, 1973, praying for:

(1 “It is, therefore, most humbly
P ' prayed that on acceptance. of
3 : this - writ petition, the
S respondents may graciously be
I - . directed to post the petitioner
‘ _ : - against the seat of Chowkidar

in the large interest of justice,”

‘ 2.  In essence, the grievance of the petitioner is

| : that respondents No.3 & 4 are not considering the
appeal of the petitioner for posting him against the
seat of Chowludar




T .

(0.9)

Hon'bie Mr. Justics Iskting Ibrnkim,
Hon'ble Mr, Sustice Abdul Shaksor,
(Kammar AlF PS)

-2

3.  The respondents were pﬁt to notice and they

have submitted their para-wise comments to the

‘writ petition, wherein they denied the assertions of B
- the pétiﬁoner.

4. The moment the case was taken up for -

hearing, the learned counsel for the petitioner

submitted that after submission of the comments

by the respondent, wherein it was contended that

the petitioner was contract employee, but during
the pendency of this writ petition, it tifanspired that

the services of the pétitioner was regularized in the

year 2008, and he being a civil servant, and his

service appeal is pending before the Service

Tribunal. The worthy Additional AG - present

- before the Court also affirmed and stated that all

contract . employees including the service of the
petitioner has been regularized in the year 2008,

In view of the above, this writ petition is
disposed of, accordingly.

Announced:;
14.01.2019 |

Amin
PeshawdyHigh Pethg
AuthoriFecy U .
The Qafun addt Ortier
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- f ; BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
i PESHAWAR.

B "." Dour _|' L
’ = B : ) AN T v ! N

| Serv1ce Appeal No. 628/2018.
Muhammad Zakria S/O Muhammad Naeem R/O Mohalla Shelkh Abad Post
Office Shewa Tehsil Razzar District Swabi........................ A‘ppel'lant

VERSUS

. 1. -Secretary to Govt:of Khyber Pakhtunkhwa E&SE Department C1V1l
. ~ Secretariat, Peshawar, o
o2 Director E&SE Khyber Pakhtunkhwa, Peshawar , ‘
3. District Education Officer, Elementary & Secondary Educatlon '
~ (Female) District Swabi. R
4. District Education Officer, Elementary & Secondary Educatlon (Male)
District Swabi.
5. . Pr1nc1pal GGHSS Shewa Tehsil Razzar District Swabi.

6. - Executive District Officer Schools & Literacy Swabi.. Respondents o -
INDEX
S# | Description of Documents Annexure | Page :
1 Parawise Comments along-with Affidavit |- . L | 0104 )
2 |'W/P No. 1515/2018 Grounds and "A" ©05-07 |
Judgments B SRR

3 | W/P No. 1513/2018 Comments "B" 08-10 |-

4 | Absence Notices C-1,C-2,C-3 | 11-15

4| | 1C-4 & C-5 IR

5 | Removal from Service "D 16-17

6 Civil Servants Appeal Rules, 1986 "E" 18

7 12017 SCMR 965 "F" 19-21 .

8 | Civil Appeal No.2100 of 2019 "G" 22-24

9 12002 SCMR 1691 "H" 25-27

10 [ Reply of Departmental appeals "T" 28-29

\

DISTRICT EDUC FFICER
(FEMALE) SWABI

District Edu. Officer
|Female) Swahl




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

*Service Appeal No. 628/2018.
Muhammad Zakria S/O Muhammad Naeem R/O Mohalla Sheikh Abad Post '
Qfﬁce Shewa Tehsil Razzar District Swabi...................... .. Appellant

VERSUS o

1. Secretary to Govt:of Khyber Pakhtunkhwa E&SE Department C1V1l
Secretariat, Peshawar. ,

2. Director E&SE Khyber Pakhtunkhwa, Peshawar.

3. District Education Officer, Elementary & Secondary Educatlon

.. +(Female) District Swabi. . : o

4" District Education Officer, Elementary & Secondary Educatlon (Male)
District Swabi.

5. Principal GGHSS Shewa Tehsil Razzar District Swabi. =

6. Executlve District Officer Schools & Literacy Swab1 Respondents

!

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS No.1TO6

Respectfully Sheweth

PRELIMINARY OBJECTIONS.

1. That the appellant absented himself from duty w.e.f. 02.02. 2012 without
giving any information to the department and was removed from serv1ce on
19.02.2013. Hence the appeal is not maintainable.

2. That the appellant was appointed against Chwokidar post on contract ﬁxed
pay salary basis and subsequently regularized but he left the department
without any permission/information on 02.02.2012 . Hence the appeal is
not maintainable. !

3. That the instant appeal is badly time barred because he was removed from

' service on 19.02.2013, while he filed appeal in November, 2017. Hence the:
appeal is not maintainable.

4. . . That the appellant has no locus standi or cause of action to file the instant
appeal.

5. That the appeal is bad for misjoinder and non joinder of necessary party.

6. That the appellant has not come to the Tribunal with clean hands. Hence

.~ the appeal is not maintainable.

7. That the appellant concealed the material facts from Honourable Trlbunal

Hence the appeal is not maintainable.

8. That the appellant is, estopped by his own conduct to file the instant appeal.
Hence the appeal is not maintainable.

0. That the appellant did not impugned his removal from service order. Hence
the appeal is not maintainable.

FACTS. ‘

l. That the para relates to the appointment of the appellant as Chowkldar at
GGHSS Shewa. He is concealing the fact, that his appointment was.on. ;-
contact fixed pay salary basis and subsequently regularized w.e.f.
01.07.2008. The appellant was removed from service due to his willful
long absence, after observing all the codal formalities in'this regard. He




filed a writ petition No.1513-P/2018 on 09.03.2018 and also filed the o
instant appeal on 19.04.2018 on the same stance/plea, which is illegal and'E S

. unlawful. Grounds of Writ Petition, comments, absence netices, 'Removal RA

from service order, Civil Service Appeal rules 1986 annexed as annexure- ~
-A,B,C,D & E. ‘

Incorrect, hence denied. The appellant is not serving now. It is oblig'atolryvi '
for each and every Government servant to discharge his duties up to the:
entire satisfaction of his superiors and up to the best of his capabilities,

because he is paid for his job, failing which is liable to be treated under
'E&D Rules, 2011. When he absented himself willfully, he was removed.’
form service on 19.02.2013.

That the petitioner himself confesses charge of murder against him, but he
failed to inform the department well in time as per rules, This aet of the
~ appellant divests him from the right to remain in seryice.. As. per 2017
SCMR 965," Act of absconsion or being fugitive from ]aw could not be
regarded as a reasonable ground to explain absence". Judgments annexed as
F,G & H.

That the appellant himself confesses that he became fugitive of law after
being charged in the murder case. " Act of absconsion or being a fugltlve-
of law could not be regarded as a reasonable ground to explain absence".

The same is reported in 2017 SCMR 965. As he has already been removed
from service on 19.02.2013 after observing all the codal formalitiés due to
willful absence from duty, he has no vested right to be posted against
the Chowkidar post.

That the appellant himself confesses that he was acquitted by the learned

Addmonal Session Judge-IV Swabi on 25.03.2016 from, the charges leveled -
~ against him on the basis of compromise. The acquittal was, not an’
honourable acquittal. It shows that the appellant could not.remove the.
allegation of murder through legal proceedings on merit but the acquittal
was given only on the basis of compromise, which does not prove the
validity of the charge or otherwise. It can not be assumed that the. appellant, '
has proved his innocence. Furthermore, his removal 'from service had

_already been made due to his willful absence under E&D Rules, 2011 on
19.02.2013.

That the appellant submitted belatedly more than one appeal which the
rules do not allow for repeated appeals/representations when the first one is
“not rejected/decided. It has been reported in 2001 SCMR 912,2004 SCMR
497, 2009 PLC(CS) 89, 2007 PLC(CS)15. The appellant made/submitted
first appeal in November, 2017 to DEO(F)Swabi, 2nd appeal/repiésentation
was made to DEO(M) Swabi on 05.12.2017, both the -appeals were badly
time barred, He has also been made/ submitted another appeal to DEO(F)-
Swabi on 19.01.2018 without knowing the rejection/acceptance. of the-
previous one. When the appeal before the authority is time batred, the
appeal before the Tribunal is also time barred and hence not - maintainable.
As he has committed moral turpitude, hence he is not ‘entitled to be
posted/reinstated as chowkidar. The same is reported in 2002 SCMR 1691,




a.

The appellant knocked at the door of Honourable Court before 90 days L
after filing the 3rd departmental appeal which has no legal effect. He fileda"
_writ petition No.1513-P/2018 on 09.03.2018 and also the mstan‘g. service
appeal No.628-2018 on 19.04.2018 on the same stance/ plea. The writ
petition was decided on 14.01.2019. Therefore, the instant service appeal is: :
not maintainable and is liable to be dismissed. ‘

That appellant is not an aggrieved person at all. Hence has no cause of

action to file the instant service appeal inter-alia on the following grounds. '

Grounds

Incorrect, hence strongly denied, the non posting/reinstatement of the
appellant by the respondent is legal, genuine and according to the. norms of

. justice because he has already been removed from service on 19. 02 2013

Incorrect, hence denied, according to Khyber Pakhtunkhwa Govemment

servants conduct rules, 1987 rule 20, he has committed misconduct. This

rule states," If a government servant is involved as an accused in a’¢riminal’
case, he shall bring the fact of such involvement or conviction as the case

may be to the notice of the Head of office or department immediately or if
he is arrested or released on bail, soon after such release”. A;s it was
mandatory for the appellant to inform head of the-departm‘er:lt about his

involvement but he did not do so, hence, he committed misconduct as per

E&D rules 2011, 2(¢) (ii) which states that misconduct includes- conduct

contrary to Government of Khyber Pakhtunkhwa Governmént

Servants rules 1987 for the time being enforced. He' has already been :
removed from service due to willful absence on 19.02.2013..'He is

concealing the fact of his removal from service.

Incorrect, hence denied. He has been sent absence noticesw by the
Principal of concerned school. He has been served with first notice -on
21.02.2012,2nd on 08.03.2012 and 3rd on 22.03.2012. All the letters/
notices issued to him, the department received no response from him. .
Furthermore, it is stated that the EDO Schools and Literacy post was

~ abolished on' 31.12.2012 and on 01.01.2013 two new ' entitics were

established in Elementary & Secondary Education Departmént: with
nomenclature DEO(Male) & DEO(Female). Thus the staff and record was
also separated and the Ex-Chowkidar remained at the strength -of
DEO(Female) and in the process of bifurcation his case remained out -
sight/misplace and could not process properly in tirne.- Although' his
misconduct and willful absence had been proved and thus he has been
removed from service by DEO(F) Swabi after observing all the codal
formalities/legal procedure 19.02.2013. |

Incorrect, hence denied. He is not entitled to be posted/reinstated due to his
willful absence and negligence. Furthermore, due to his willful absence he
has already been removed from service after observing all the codal ,
formalities/legal requirements on 19.02.2013.




a4 | | e @

e. Incorrect, hence denied. What was the source of his income in absconsion.. . &

Ignorance of law is no excuse. His removal from service has already been Yo
made due to his willful absence after observing all the codal formahtles/

o legai procedure on 19.02.2013. R

f. That the respondents seek permission to raise other grounds/pomts on the
“day of arguments e S

In view of the above submission, it is very humbly prayed that the
- service appeal may very graciously be dismissed with cost in favour of the

respondents.
Secretary Director é;;ementary & econdary
E& SE Deptt: Khyber Education, Khyber Peshawar.
Pakhtunkhwa, Peshawar Respondent No.2 < 7
Respondent No.1 Diree N
}i:f e Sec‘;'tdg; Edodton ., . .
Yoer P Ekhfu“k‘lwaf’-’es‘u"zar o L
AN
; 2
District Officer District Edusdtign Otficer
(Male) Swabi 4 (Fema |
Respondent No.4 & 6 Respondesit No.3,5&6
f
:District Ed“““"“mce District Edu. Officed
‘hale Sweahl” ~ (Female) Swabi ™
N Affidavit

I do hereby solemnly affirm and declare on oath that the contents of the
comments submitted by respondents is true and correct to the best of my

knowledge and belief and nothing has been concealed from this Honourable

Tribunal. {

P
LI TR

DISTRICT EDU ION OFFICER
(FEMALE) SWABI '

District Edu. Officod
(Female) Swabt”

e




.comprormse (Copy of the order dated 25.03.2016 is annexed as annexure
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR. @
s SN LA WAR IGH COURT PESHAWAR.

W.P No. ‘ 5 Z Z/ [ /2018

Mohammad Zakria s/o Mohammad Naeem r/o Mohallah S Office

Shawa Tehsil Razzar District Swabi.

1. Government of Khyber Pakhtunkhwa through Secretady TNEHRHTATY & A
Secondary Education, Civil Secretariat Peshawar. X

Director Education, Khyber Pakhtunkhwa civil Secretariat Pe Ty
District Education Officer (F) District Swabi. :
District Education Officer (Male) District Swabi.

Principal Government Girls Higher Secondary School Shawa Tehsil Razzar
District Swabi.

Executive District Officer Schools-and literacy Swabi.

nhwn

&

ReSpondents

~ WRIT PETITION UNDER ARTICLE 199 OF THE
CON STITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973

RESPECTFULLY SHEWETH:
The Petitioner submits as under:-

The pétifioner ‘was appointed as Chowkidar in Gowvt. Girls Higher
Secondary School Shawa Tehsil Razzar District Swabi. (Copy of the
appomtment order is annexed as annexure “A”),

The petmoner is serving the department from his appointment to thc best of
his capablllty ' ' -

The petitioner was charged in a murder case on 01.02.2012. (Copy of the

FIR is annexed as annexure “B™).

The pentloner became fugitive from law after being charged in the murder
case mcntloned above. : o

The petltloner was acquifted by the learned Additional Session Judge;IV
swabi on 25.03.2016 from the charges leveled against him on the basis of

“CS))
The petmoner after his acquittal approached the respondent for his posting 18 JAN 2019

against the post of Chowkidar by filing representation/appeal, but till now
no order has been passed by the respondents nor he is posted anywhere.
| (copy o PXe appkpatlon/appeal are annexcd as annexure “D”),

A S "
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Petitioner (s) (Muhammad Zakria) By Mr, Abid Alj n

Respondent (s) (Government of Khyber Pakhtunkh

JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT, PESHAWAR,

JUDICIAL DEPARTMENT
W.P No. 1513-P/2018.

JUDGMENT

Date of hearing 14-01-2019

.$’ 2

Advocate. o

Secretary Elementary & Secondary
Civil Secretariat Peshawar and others)
By Mr, Rab Nawaz Khan, AAG,

ISHTTAQ IBRAHIM. J:- Muhammad

Zakria son of Mohammad Naeem, the petitioner,

“has invoked the Constitutional jurisdiction of this

Court under Article-199 of the Constitution of

_ Islamic Republic of Pakistan, 1973, praying for:

“It is, therefore, most humbly
prayed that on acceptance of
this  writ  petition, the
respondents may graciously be
directed to post the petitioner
against the seat of Chowkidar
in the large interest of justice.”

2.  In essence, the grievance of the petitioner is
that respondents No.3 & 4 are not considering the
appeal of the petitioner for posting him against the

seat of Chowkidar.

. ey
Swabj}

MINE
£\ ﬁr High
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Hon'bla Mr, Justice )shtiag Ihrabion,
Hon'ble Mr. Justice Abdul Shakoeor,
(Kausar Al PS)

2

3. Tﬁe respondents were put to notice and they
have submitted their para-wise comments to the
writ petition, wherein they denied the assertions of
the petitioner.

4. The moment the case was taken up for
hearing, the learned counsel for the petitioner
submitted that after submission of the comments
by the respondent, wherein it was contended that
the petitioner was contract employee, but during
the pendency of this writ petition, it transpired that

the services of the petitioner was regularized in the

year 2008, and he being a civil servant, and his-

service appeal is pending before the Service ‘

Tribunal. The worthy Additional A.G present”

before the Court also affirmed and stated that all-
contract employees including the service of tﬁe
petitioner has been regularized in the year 2008.

In view of the above, this writ petition is

disposed of, accordingly.

Announced:
14.01.2019
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR.

Writ Petition No. 1513-P/2018.

Muhammad Zakria $/0 Muhammad Naeem R/O Mohalla Sheikh Abad, Post Office
Shewa Tehsil Razzar District SWabi........ooerierreeeerien Petitioner
VERSUS

l. Secretary to Govt:of Khyber Pakhtunkhwa E&SE Department Civil
Secretariat, Peshawar.

2. Director E&SE Khyber Pakhtunkhwa, Peshawar.

3. District Education Officer, Elementary & Secondary Education (Female)
District Swabi.

4. District Education Officer, Elementary & Secondary Education (Male)
District Swabi.

5. Principal GGHSS Shewa Tehsil Razzar District Swabi.

6. Executive District Officer Schools & Literacy Swabi.

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS No.2 TO 4
Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

. That the petitioner absented himsell from duty w.c.[l 02.02.2012 without giving any
information to the department and was removed from service on 19.02.2013. Hence
not maintainable.

2. That the petitioner was appointed against Chwokidar post on contract fixed pay
salary basis but he left the department without any permission/information on
02.02.2012 till 19.02.2013. Hence the petition is not maintainable.

3. That the instant petition is badly time barred because he was removed from service
on 19.02.2013 while he filed appeal in Novemeber, 2017, hence not maintainable.

4. That the petitioner has no locus standi or cause of action to file the instant petition.

5. That the petition is bad for misjoinder and non joinder of necessary party.

6. That the petitioner has not come to the Court with clean hands, hence not
maintainable.

7. That the petitioner concealed the material facts from Honourable Court. Hence not
maintainable. :

8. That the petitioner is, estopped by his own conduct to file the instant petition, hence

not maintainable.

FACTS.

I That the para relates to the appointment of the petitioner as Chowkidar at GGHSS
Shewa. He is concealing the fact that his appointment was on contact fixed pay
salary basis and due to willful absence he has already been removed from service

q}"after observing all the codal formalities in this regard. Removal from service order

VK}/ alongwith other relevant documents are attached as annexure-A.

2. That it is obligatory for each and every servant to discharge his duties up to the

Y entire satisfaction of his superiors and up to the best of his capabilities, because he is

District EduOfficer. .. - . o )
(Female) Swabi baid for his job, failing which is liable to be treated under E&D Rules. When he

absented himself willfully, he was removed form service on 19.02.2013.

L
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L {Female) Swabi

That the petitioner himself confesses charge of murder against him, but he failed to
inform the department well in time as per rules. This act of the petitioner divests
him from the right to remain in service. As per 2017 SCMR 965," Act of absconsion

or being fugitive from law could not be regarded as a reasonable ground to explain
absence".

That the petitioner himself confesses that he became fugitive of law after being
charged in the murder case. " Act of absconsion or being a fugitive of law could not
be regarded as a reasonable ground to explain absence". The same is reported in
2017 SCMR 965. As he has already been removed from service on 19.02.2013 after
observing all the codal formalities due to willful absence from duty, he has no
vested right to be posted against the Chowkidar post.

‘That the petitioner himself conliesses that he was acquilted by the learned Additional
Session Judge-1V Swabi on 25.03.2016 from the charges leveled against him on the
basis of compromise. The acquittal was not an honourable acquittal. It shows that
the petitioner could not remove the allegation of murder through legal proceedings
on merit but the acquittal was given only on the basis of compromise, which

not proves the validity of the charge or otherwise. It can not be assumed that the
petitioner has proved his innocence. Furtermore, his removal from service had
already been made due to his wiliful absence under E&D Rules, 2011 on
19.02.2013.

That the petitioner submitted belatedly more than one appeal which the rules do not
allow for repeated appeals/representations when the first one is not rejected/decided.
It has been reported in 2001 SCMR 9 12,2004 SCMR 497, 2009 PLC(CS) 89, 2007
PLC(CS)15. The petitioner made/submitted first appeal in November, 2017 to
DEO(F) Swabi, 2nd appeal/representation was made to DEO(M) Swabi on
05.12.2017, both the appeals were badly time barred, He has also been made/
submitted another appeal to DEO(F) Swabi on 19.01.2018 without knowing the
rejection/acceptance of the previous one. When the appeal before the authority is
time barred, the appeal/petition before the Tribunal/Court is also time barred and
hence not maintainable. As he has committed moral turpitude, hence he is not
entitled to be posted/reinstated as Chowkidar. The same is reported in 2002 SCMR
1691. The petitioner knocked at the door of Honourable Court before 90 days after
filing the 3rd departmental appeal which has no legal effect, hence the writ petition
is not maintainable. Khyber Pakhtunkhwa Civil Servants (Appeal) rules, 1986, reply
of appeal for reinstatement in government service and Court judginent ar¢ annexed
as B,C & D.

That petitioner is not an aggrieved person. Hence has no cause of action to file the
instant petition inter-alia on the following amongst other grounds.

Grounds

Incorrect, hence strongly denied, the non posting/reinstatement of the petitioner by
the respondent is legal, genuine and according to the norms of justice because he has
already been removed from service on 19.02.2013.

Incorrect, hence denied, according to Khyber Pakhtunkhwa Government servants

”xconduct rules, 1987 rule 20, he has committed misconduct. This rule states,"If a

government servant is involved as an accused in a criminal case, he shall bring the
fact of such involvement or conviction as the case may be to the notice of the Head
of ollice or department immediately or il e is arrested or released on bail, soon
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after such release”. As it was mandatory for the petitioner but he did not do so,
henee, he committed misconduct as per E&D rules 2011, 2(e) (ii) which states that
misconduct includes conduct contrary to Government of Khyber Pakhtunkhwa
Government Servants rules 1987 for the time being enforced.He has already been
removed from service due to willful absence.

Incorrect, hence denied, he has been sent absent absence notices by the Principal of
concerned school. He has been served with first notice on 21 .02.2012, 2nd on
08.03.2012 and 3rd on 22.03 2012. All the letters/ notices issued to him, the
department received no response from him. Furthermore, it is stated that the EDO
Schools and Literacy post was abolished on 31.12.2012 and on 01.01.2013 two
new entities were established in Elementary & Secondary Education Department
with nomenclature DEO(Male) & DEO(Female). Thus the staff and record was also
separated and the Ex-Chowkidar remained at the strength of DEO(Female) and in
the process of bilurcation his case remained out sight/misplace and could not
process properly in time. Although his misconduct and willful absence had been
proved and thus he has been removed from service by DEO(F) Swabi after
observing all the codal formalities/legal proceedure. |

Incorrect, hence denied, he is not entitled to be posted/reinstated due to his willful
absence and negligence. Furthermore, due to his willful absence he has already been

removed from service after observing all the codal formalities/legal requirements on
19.02.2013.

Incorrect, hence denied, what was the source of his income in absconsion and
ignorance of law is no excuse. His removal from service has already been made due

to his willful absence after observing all the codal formalities/legal procedure on
19.02.2013.

That the respondents seek permission to raise other grounds/points on the day of
arguments.

In view of the above submission, it is very humbly prayed that the writ

petition may very graciously be dismissed with cost in favour of the respondents.

Director Eli eqndary
Education, Khyber Pakhtujkhwa
Peshawar.

Director

Elementaty & Secondary E 404t

? Khybet Pathiunidwa Husnawal
Officer Distri

fficer
(Femalg) Swabi
foifi Doy
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" SUBJECT:- . SHOW CAUSE NOTIE. o o

Memo:- T . )
You have been absent from your duty With effect from 02" Feburary/2012

s without any information.You are warned to be present on your duty.

Othef}uise strict disciplinary action will be taken against you.

722,
Princiﬁzﬁ 3
. 3HSS Shewd:
- ' . P R?])ﬁ‘gﬁ?ﬁ: Sweadh.
: GGHSS SHEWA
’ ' (SWABI)
' ' .
4
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i
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OFFICE OF THE PRINCIPAL

GGHSS SHEWA (SWABY) . ; ~
No@{é\ % Jpated OB/ K po012,

To ‘ -
MR:MUHAMMAD ZAKABYA
‘CHOWKIDAR GGHSS SHEWA f

SUBJECT:- SHOW CAUSE NOTIE.

Memo:-: ’ .
You have been absent from.your duty With effect from 02™ Feburary/2012-

Without any information.You are warned to be present on your duty.
_ Otherwise strict disciplinary action will be taken against you.
\’ .
. YA
Didrdds

PRIGEIFAGIPAL -
GG gHShewa

‘,M
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OFFICE OF THE PRINCIPAL.
GGHSS SHEWA (SWABI

)
No j'% ﬁ /DatedAlﬁl / ﬂ j2012. .

The Executive District Officer
(Elementary & Secondary) Edu:Swabui

ABSENT‘REF;ORT IN RESPECT OF MUHAMMAD ZAKARYA CHOWKIDAR.

SUBJECT:-

! b : Memo:- : :
E Lo . Enclosed please find heréwith the all requirements in respect of Muhammad : ‘

itution is submitted herewith for further necessary action.
. e

Zakarya Chowkidar in focal Inst
>

Enclosed:- As above. . .
GGHES Shewy
. paiNaipAE A
GGHSS SHEWA

(SWABI)

-

District Edu. Ofie.”
P uw.' O
L (Female) Seggy




FENRVEIPNST SIS o ) SRR

T

515 OF THE DISTRICT EDUCATION OFFICER(FEMALE)SWABE H’ 9/26775 e

NOTIFICATION.

e e

: o .~ WHEREAS Mi.Mohammad Zakarya, Chowkdiar

GGHSS Shewa VPO, Shewa Tehsil & District Swabi was proceeded against under the .

Khybjer:PakhtunkhWa‘.'GbVGIMQﬁt.Sefvants (afficiency & Discipline) Rules 2011.on-".

. account of his:willful and un-authorized abserce from duty w.e.f. 02:02:2012.and was
_ directed to resume duty by thé Principal concerned vide her No.016,c.11ate“d-_:.‘.~' IR

91.02.2012;No:18:dated"08: "n012 and No.021 dated 22:03.2012, but-he:failed t

: ';,g‘fegu_me_.ghis};dgfy i IO 4 S

A "AND WHEREAS absentee notice Was-s_grvc.d upon the"
accused official M. Mohemmad Zakarya, Chawkdiar GGHSS Shewa VPO, Shewa Tehsil t

| resume duty. with in 15 days but hie remained absent and did not report for duty-in
response of the-above absence notice. ' ' R '

N - ¢ AND WHEREAS the competent authority 1.& the DEO
(Female) Swabi after having considered the charges and evidence on'record is of the view
that the,_charges of willful and un-authorized absencé from duty against the accused have

. been proved. o C ' . ' '

: NOW, THEREFORE, inexercise of the-powers conferred
under Section 3 b (iit) of the Khyber Pakhtunkhwa Removal from service under
(Effeciency & Discipline) Rules 2011, the competent authority-is pleased to impose the
major penalty of removal from.service upon Mr.Mohammad Zakarya, Chowkdiar

. GGHSS Shewa VPO, Shewa Tehsil & Disuict Swabi with immediate effect. The period
" of his absencé from duty W &.£.02.02.2012 1ill the issuance of this-order.be treated as un-:.
- authorized absence from:duty with outpay: ' S T

. e .. DISTRICT AL TICATION OFEICERY

(FEMALE)SWABI -

- EndstNo.A%% /ENo.____ JC-IV (M/E) Side dated Swabi the:=’ # 7= 72013, ~ -
‘ . Copy of the above is forwarded for information and Wastion to the:-
Director Educ4tion Khyber Pukhtunkhwa , Peshawar.” | '
District Accounts Officer, Swabi. . ... :
Principal GGHSS Shewa wir to his N6.139 dated19.11.2011.° .
‘Mir.Mohammad Zakarya, Chowkdiar- GGHSS Shewa VPO, Shewa Tehsil &
District Swabi (Under Registeréd cover). - s R

R el e

77 e
DISTRICT E{D ATION OFFICER
(FEMAYE)SWABI
s
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called the Khyber Pakhtunkhwa C:vnl Servants (Appeal) Rules,1986

Ay
. - . Civil Servants (Agp‘ eal) Rules, 1986

. Khyber Pakhtunkhwa
Cuval Servants (Appeal) Rules, 1986

. [Gazette of Khyber Pakhtunkhwa, Exhamdlnary, Page No. 1290 1293, 2nd June, 1986]

No.  SORit (s&GAb) 3(4)/78 (Vol. 11). --In exerclse ot the powers eonferred by .
éection 26 of the Khyber Pakhtunkhwa Civil Servants Act, 1973, (Khyber Pakhtunkhwa Act XVIIT of
1973), read with section 22 thereof, the Govemor of the Khyber Pakhtunkhwa is pleased to make
the followlng rules, namely -

1. Short ‘title, commencement and appllcatlon.---(i) These Rules may be

(2) They shall come ;into foroe at once.and shall apply to every person who is a° ..
member.of the civil service of the Province-or is° the :holder :of -a. civil post in' connection with the.’
affairs of the Province and shall also apply to-or in relation to a person in temporary employment in
the civil service or post in connecbon with the affalrs of the Provmce

> N Deﬁnitions.---ln ﬁ'lese rules, onless there is anythlng repugnant in the subject
or context '
. (a) . “Appellate Authonty" means the off oer or authonty next above the. competent .
. - authonty, . ..

. (b) “Competent Authonty" means the authority or authorised ofﬂcer, aslthe case may
*_be, as defined in the Khyber Pakhtunkhwa Govemment Servants (Efficiency -and
.Discipline) Rules, 1973, or the. authority competent to appomt a civil servant

under the rules appllcable to him; and -

(© “Penalty” means any of the penalttes spedﬂed in rule 4 of the Khyl:er
Pakhtunkhwa Government Servants (Efficiency and Disclpllne) Rules, 1973.

3. Right of Appeal.---(1) A dvil servant aggrieved by an order passed or penaity
imposed by the competent authority relating to the terms and conditions of his service may, within
thirty days from the date of oommunlcztxon of the order to him, prefer an appeal to the appellate
authority . )

Provided that where the order is made by the Govemment there shali be no appeal but -
the civil servant may submit a review petition:

{Provided. further that the appellate or the reviewing authority, as the case may be, may-
condone the delay in preferring the appeal or the review petition, if it Is satisfied that the delay was
for the reasons beyond the control of the appellant or that the earller appeal or review petition was
not addressed to the correct authonty ] :

Explanatlon.—--For the purposes of the first provnso, the expression appeal” where the. .
context so requires, shall means the review petition” as well

Where the order of the competent authorlty affects more than one civil servant,’
vely ed civil servant shalt prefer the appeal separately.
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- - ' 2017SCMRY65

[Sup‘reme Court of Pakistan]

Present: Sh. Azmét Saeed and Faisal Arab, JJ

FEDERATION OF PAKISTAN through Secretary Mlmstry of Defence and. another---‘
Petitioners

)
{
¢

Versus . i

, BASHIR AHMED, SBA IN MES, MINlSTRY OF DEFENCE, GE(ARMY), NOWSHERA---
' Respondent- .

Civil Petition No. 935 of 2015, decided on 18th April 2017

(On appeal against the judgment dated 24, 03. 2015 passed by the Federal Service Tribunal, Islamabad
in Appeal No.745(P)CS-2013) ’

" Civil service--- !

S -

----Continuous absence from duty---Major penalty of compulsory retlrement-"Respondent 'was
serving in the Military Engineering Services, Ministry of Defence---During service respondent was
nominated as an accused in a murder case and an FIR was lodged against him---Respondent
remained absent from duty without any authorization from the day the FIR was registered agamst'
him---Show-cause notice and opportunity of personal hearing was provided to respondent but he
failed to appear before the Authorized Oftlcer---Major -penalty of compulsory retirement was
imposed on the respondent on account of his continuous absence from duty---Service Tribunal had
o held that on account of murder charges and the enmity with the complainant party, his absence was
justified, thus, the major penalty of compulsory retlrement was converted into minor penalty of
withholding of three increments with reinstatemert back i in service---Legality---Case record showed
that during the period of absence, no attempt was made on behalf of the respondent to apply for
leave---Criminal case came to an end and respondent was acquitted on account of compromise
reached with the complainant party, nevertheless before reaching the compromise, he was -not in .
custody but remained an absconder and only surrendered before the law after the compromise was-
reached with the victim's family members---To'seek condonation of absence- during his absconsion
would amount to putting premium on such act---In the present case, if reason provided by .respo_ndent'
was made a ground for condonation of absence, then in every case where the civil servant was
involved in a criminal case and absconded, his absence from duty would have to be condoned—-Act
of absconsion or being a fugitive from law could not be regarded as a reasonable ground to explain
absence---Impugned judgment of Service Tribunal was set aside and departmental action of

imposition of major penalty of compulsory retirement was restored---Appeal was allowed
accordingly. :

Central Board of Revenue v. ShafiqQ Muhammad 2008 SCMR 1666 dlstmgmshed

Syed Nayyab Hassan Gardezi, Assistant Attorney General and Qari Abdul Rasheed
Advocate-on-Record (Absent) for Petitioners.

- Muhammad Shoaib Shaheen, Advocate Supreme Court and Ahmed Nawaz Ch Advocate-
on-Record for Respondent

Date of hearing: 18th April, 2017. .
JUDGMENT
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FAISAL ARAB, J.-—The respondent was appointed as SBA in MES, Ministry of Defence in

the year 1990. On 20.06.2010 he was nominated as an accused in a murder case registered v1de FIR -
- N0.335/2010 under sections 302/34, PP.C. at Police Station Azakhel, District Nowshera. He
remained absent without any authorization from the day the FIR was registered against him. Between
i 27.06.2010 to 01.09.2010, he was issued five letters calling upon him to resume duty but he failed to

‘ do so. On account of his absence, disciplinary proceedings were initiated against him on 26.10.2010.

He was then served with show cause notice on 25.04.2011, to which he failed to respond. Ultimately,

major penalty of compulsory retirement was recommended on 15.09.2011. The respondent was then
given an opportumty of personal hearing but he fajled to appear, hence the Authorized Officer
imposed major penalty vide order dated 31.01.2012 on account of his continuous absence from duty.
The respondent belatedly filed departmental appeal on 03.07.2012 which ‘was considered to be
barred by time. The respondent then filed appeal before the Service Tribunal on the ground that he
was not given the opportunity of hearing. The Tribunal while disposing of the appeal vide order
dated 02.07.2013 directed the petitioner to hear the respondent's departmental appeal afresh and
decide within 30 days. After- hearing the respondent, the departmental appeal was rejected on
11.10.2013, whereafter he again preferred appeal before the Service Tribunal on 08.11.2013. Before
the Tribunal, it was admitted by respondent's’ Advocate that afler the registration, the respondent
went underground as he could not live a normal life on account of his involvement in a criminal case
and thus remained absent from duty. With regard to the disciplinary proceedings, the Service

Tribunal held that on account of murder charges and the enmity with thé complainant party, his .

absence was justified. The Service Tribunal thus converted the major penalty of compulsory -
retirement into minor penalty of withholding of three increments and reinstated him back in service.

Against such decision, present petition for leave to appeal has been preferred. Notlce was issued to
the respondent.

b v uulha-. [ mmb.i s!u&'«.t M%
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2. Learned counsel for the petmoners contended that it is an admitted position that the -

respondent absented himself from 20.06.2010 onwards without seeking leave of absence from the

department. The letters calling upon him to resume duty as well as show cause notice delivered at his

known address were also not responded to, hence, the department was left with no other option but to

initiate disciplinary proceedings. Learned counsel. fiirther submitted that the Authorized Officer in

fact showed leniency by not dismissing the respondent from service and only imposed a penalty of -
v compulsory retirement, which would still entitle him: ‘to receive pensionary benefits for the term 'that. -
: he served from 1990 until he was compulsonly retnred on 31.01.2012.

3. Learned counsel for the respondent, on the Iother hand, contended that the respondent was
N, involved in a murder case on 20.06.2010 and was finally acquitted on 20.09.2012, hence, his absence
- was not willful, therefore, imposition of major penaity was too harsh. He submitted that at beét a
minor penalty could have been imposed and the Service Tribunal after taking into consideration il
this rightly converted major penalty into minor penalty In support of his contention he relied upon
the case of Central Board of Revenue v. Shafiq Muhammad (2008 SCMR 1666). He also submltted
that even ‘otherwise no case of public importance as envisaged under Article 212(3) of the
Constitution is made out and this petition may be dlsmissed on this score alone.

4. It has come on the record that during the period of absence, no attempt was made on behalf of

the respondent to apply for leave. The respondent’s counsel himself stated before the Trlbunal that :

the reason for his absence was that he went underground being involved in a murder case and it was

only on the basis of a compromise with the victim's relatives that he was acquitted in September

2012. Though the criminal case came to an end in September, 2012 and he-was acqultted on account

of compromise reached with the complainant party, nevertheless before reaching the compromise, he :

was not in custody but remained an absconder and only surrendered before the !aw after the

. A
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compromise was reached with the victim's family members: To seek condonation of absence during

- his absconsion would :amount to putting premium on such act. If this is made a ground for

condonation of absence, then i in every case where the civil servant is involved in a criminal case and
absconds, his absence from duty would have to be condoned. The act of absconsion or being a
fugitive from law cannot be regarded as a reasonable ground to explain absence. Even where a
person is innocent, absconsion amounts to showing mistrust in the JudICIal system. Learned counsel
for the respondent was asked to show as to whether in any case, this Court has condoned the

* absconsion and the departmental action was set aside, he was unable to satisfy this Court on this
point. In the circumstances, the case relied upon by the respondent's counsel is of no help to the case

of the respondent as it has no relevance in the facts and circumstances of this case, |
i

5. For what has been discussed above, we convert this petition into appeal, allow it, set aside the -

impugned judgment and restore the departmental action of imposition of major penalty of

compulsory retirement. ‘

MWA/F-5/SC . Appeal allowed.

fhstrlct . Office?
(Femate) vaabi
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_ ERESERT:
LT : MR, JUSTICE QULZAR AHMED, HTJ
- o . MR JUSTICE WAZ UL AXISAN

QIVIL APPTAL NO.2100 OF 2019,
{Against the onder datedd .} 6.07,3019 passed by
the Rhyber Dakhnmkhus Scrice  Tribunal,

oo

Reshatrar in Sarvicv.Appeal No.690 of 2018}

p through Secretasy '

Government of Khyber Poldhtunkhw
hiawar and others.

Elementary & Sccondary Education, Fes
A ...Appellant(s}
Vaorsus

Riaz Ahmad, ...Respondents}
Addl,
AGUKP, :

For the Respondent(s}): “Mr..Fazal Shah, ASC.

‘Date of Hearing: 25.03.2020,

‘ORDER

GULZAR AHMEDR, CJ. “The Respondent was

-employed @as @ ‘Primary “Sénoot “Teacher ‘in Educaﬁon

‘tDepas:tmcm, ‘Government =6f Knyber Pakhtunkhwa. “An FIR

‘pearing No.180 .of 11998, -dated 31.07.,1998 -under Sechons

302,324 &34, :PPC was Tegistered against ‘the Respondent:at

‘poiice ‘Station, 'Laéhi, Kohat. fFrom “the “very date ©f

cregistration -of *the FIR, ithe “Respondent :&bsconded “himsell

“from -duty. -He “was sagquiitted “from ‘the ccfimingl <case on

108 1172013, After Tssuing 2@ s§how <cause motice,. ‘the

“Respondent =was .removed “from sservice, ~vide torder <dated

00:08,20 15, “This wascéhallenged thy thim “béfore {the Ehber

tpaghawar {{¢the “Trbundl’}

AT "’T ! E:'E ;' r'r :;',"C
oy hdn g : .ﬁ:‘: .

For the.Appellant(s): Barrister ‘Qasim ‘Wadood,

‘Pakhtunihwa ISgrvice “Tripunal,
l
z
:
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whereupon a d i

& denove inguiry was ordered to be conducied, Tn

conclusion of the genove inguiry, the Respondent was again

removed irom service, vige order dated 13.03.2018 The

Tribunal in the impugned jadgment dated 16.07.2019 though

{ound that the Respondent remained absent from duty for 18

ars for ‘which ‘there is no plausible expianation {rom the

‘side of the Respondent but taking into consideration that he

had 14 years :service prior

e

to his -absconsion converted the

pendlty of removal from service into compulsory retirement.’

2. *Thelearned Additiona) Advocate General, Khyber
“l

‘Pakhtunkhwa -contends ‘that . w‘xerb the very fact of

‘Respondent’s absence from duty for 1B ‘years stood ]

.established and -admitted, “there <was 0 valid reason OF

“justification by:any means -for-the Tribunal ‘to have-taken:any :

“lerijent wiewin that the ‘Govermment ‘Service is ia mandatory

~service -which @ ;person s :reguired :to attend -under the law

-and :if -he widlates ‘the law, :an -appropriate ;penalty has to “oe

imposed -upon “him. He ffurther contends -that 18 -years

«absence “from :duty -attracts mo “lesser -punishment ‘than of

~dismissal [from :8eIVice, Thut ssfill “the depariment “taking @

Jenient-view:imposed:apenalty:ol yemoval :from :service upon

~the Respondent,

3. tHeard.?Record ;perused. "We Iind ‘that ithe ground

“that? thc'Responcent’wannavmg 4 years*servu:e “wasmnotsa
rsufﬁcxentggmun‘déforimet'i-‘ﬁbun“ajzto":havc:taken:anylfurmer
tlenient-viewithan:the-one: already“ta}'emby‘the-nepartmentm

per s

“thesmattersof: imposition- o{menaity "Tnua,:m'“sucb‘mew of the

S &’D"‘ES

~Senior’ CO\Z Assscuy,/

, ) -Supreme urtoIP 3:14
District uTHicer - iv
(Female) Swabi ' o ST

Seanned with CamScannet

: ~ Scanned with CamScanner




‘o v APPIAL 22190 OF 2015,
¥

kX
3
{ v ol ol It
- matier we i “— shpt conversion of penelfy ol rermove. IO
i dak e [% ' '
- Tt s 3 -
reniy retirement by the unal we
- —~vize to that of comTuisory reuremsent by the Tribur
) service W Lol t

nce v e particulasly in the pseulias
i rda i law more particulerly 1
not in accordance Wikl law T _ |

‘ ] ' case in hand.
facis and circumstances of the ca

‘ . v d
4 view } we Tind that e impugne
: In view of the above, W find .J'l?.t U
I o - ad o v

B ‘ ‘samé

LIO" e 3 inable b Lla‘g. Thw
1 TiLLG2ML J L .
E X °‘ “ (A ‘ ) 'r'” {: \ i '(j.“OW..d.

posed af accordingly.
Sa-HCJ
Sdi-J

S ' All pending CMAS stand dis

geriifien)

~

1o e True TORY

7
I ' 2L )
“SR*No: ‘D/ ///f ad SCHIC TR,
DaweeiPonreiann o 2.0 200
NoiM g e L L Fop

e

No «-;-z—**ms: 2
nsianT ""'E RS' “j’?»."ﬂ.ﬁ . \
Frlal ;[;-:P
Corn Tenin: N
CounFenSlanvpz _..__.!.Q.’I_.
Dake-ol Com *‘*’.- NI v, ..".."..
“SJG‘\Q"'J Qi".:-‘"‘? h{"{\ e ‘,55.—(7{/ - 7—-
‘(,,(‘.f."n‘ e " '\\; i "u-)-“' \‘ Ll /{' £e.
R"‘ ) b4 \'/fc
Cdswxa Lyt R PPN

Scanned with CamScanner




e i s e A

-po

- g ’,
Lmu-n.:.';..,..«.r.....-._u--. -
e .
" "

-/ Ease Judgement
a0

7« 20028 CMR1691

[Supreme Court of Pakistan]-
Present: Nazim Hussain Sid(li;|ui and Muhammad Nawaz Ai)bil.\‘i, JJ
GHULAM l-lUSSAIl“l -—-Pctiti0~ner

versus

CHAIRMAN, P.O.F. BOARD, WAH C;ANTT and another---Respondents
Civil Petition No. 2650 0£ 2001, decided on 28th June, 2002.

(On ;ippeai from the judgment dated 5-7-2001 of Federal Service Tribunal, Is}amabad passed in
“Appeal No. 1932(R) of 1999).

_ (a) Civil service---

—--- Pensionary benefits, claim of---Civil servant, who was convicted and sentenced to suffer
-imprisonment for five years ‘for charge. of murder was dismissed {rom service---Civil servant had |
contended that expression "moral turpitude" was not properly appreciated by the Departmental
Authority and the Service Tribunal and that murder or attempt to murder, affrays, causing hurt to
another under an emotional outburst of temper, did not come within the ambit of "moral furpitude” as
only offences Jike [raud, cheating, rape kidnapping, abduction ete. fell under the scope of expression
“moral turpitude"—--Validity—--Anything which was done contrary to the good principles of morality,

was within the circuit of thé expression "moral turpitude” ---Any act which ran contrary to justice,
honesty, good moral values, established judicial norms of a society, fell within the scope of this

expression---Offence of murder or attempt to murder was definitely against the well-recognized
principles of a society---Narrow interpretation to the extent as provided by the civil servant was not
only unrealistic but also contrary to law---Service Tribunal therefore correctly reached the
conclusion that the civil servant was not entitled to the pensionary benefits in circumstances.

Words and Phrases, Permanent Edn. 27-A and Legal Terms and Phrases (Judicially defined) by M.
Ilyas Khan, Advocate ref.

(b) Words and phrases---
------ Moral turpitude" ---Connotation.

Words and Phrases, Permanent Edn. 27-A and Legal Terms and Phrases (Judicially defined) by M.
Ilyas Khan, Advocate ref. ) '

Fazal Ellahi Siddiqui, Advocate Supreme Court and M.S. ..I(hattak, Advocate-on-Record for
Petitioner. ‘ ‘ : ‘ :

Nemo for Respondents.

.' o ; of 3 2/8/2018, 9:
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‘Date of hearing: 28th June, 2002.

JUDGMENT

NAZIM HUSSAIN SIDDIQUI, J. —--Petitioner, Ghulam Hussain, has. impugned, the judgment,
dated 5-7-2001 of learned Federal Service Tribunal, Islamabad, whereby his Appe_al
No.1932(R)/1999 claiming the pensionary benefits was dismissed.

2. The petitioner was appointed as Lowes Division Clerk in Pakistan Ordnance Factories, Wah Cantt.
in 1957. In the year 1977 a criminal case under sections 307/34, P.P.C. was registered against him
and he was convicted and sentenced to suffer imprisonment for five years. Thereafter, he was
dismissed from service against which he had [iled an Appeal No. 167(R) of 1998 and the same was
dismissed in limine. This order was challenged before this Court through Civil Petition No.666 of
1998, which was disposed of, vide order dated 11-5-1999, in the following terms:-- '

"[earned counsel for the petitioner states that he will not press this petition and will instead
approach the respondent No. 1 with a request for grant of pensionary benefits including
gratuity and G.P. Fund etc. He may do so. If such an application is moved by him we are sure
that the respondent shall consider and dispose of the same in accordance with law." -

3. After above order, the petitioner again approached Chairman, P. O. F. for grant of pension gnd
gratuity, etc. but his request was turned down by order dated 30-8-1999. :

4, The petitioner still aggrieved, approached the Tribunal, but without any success.

5.1t is contended on behalf of the petitioner that the cxpression "moral turpitude” was not properly
appreciated by the departmental authority and the Tribunal as well. According to Jcarned counsel,
murder or attempt to murder affrays, causing hurt to another under an emotional outburst of temper,
do not come within the ambit of above expression. Learned counsel also argued that only offences
like fraud, cheating, rape, kidnapping, abduction etc. [fall under the scope of above expression.

6. The expression "moral turpitude” has been explained in Words and Phrases, Permanent Edition
27-A, which is as follows:-- '

"In determining whether crime is one involving "moral turpitude"”, the test is whether the act
denounced by the statute offend generally accepted moral code of mankind."

"Moral turpitude” is a vague term, and its mecaning depends to some extent on the state ofl
public morals; it is anything that is done contrary to justice, honesty, principle, or good
morals; and act of baseness, vileness, or depravity in the private and social duties which a
man owes to his fellow man, or 1o society in general, contrary to the accepted and customary
rule of _right and duty between:man and man; it implies something immoral in itself,
regardless of fact whether it is punishable by law." . ‘

Abovc expression has also been explained in Legal Terms and Phrases (Judicially defined) by M.

’)) ~ ' l2/8/20i8,-9
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s J:"«'leas Khan, Advocate, which is as follows:--. . . 0? /7

o

- "The term moral turpitude is not defined anywhere but in genecral parlance it connotes
ey - anything done against justice, honesty, modesty or 'good morals. 1t is deprivation of
: character, and devoid of morality. * :

|

e

| R 7~
|

I -

I aere B é‘ .

i . "The term 'moral turpitude' as defined in Ramantha Aiyer's Law Lexicon means, 'anything

: done contrary to justice, honesty, principle, or good morals; an act of baseness, vileness or
depravity in the private and social duties which a man owes to his fellow men, or to society in
general, contrary to the -accepted and customary rule or right and duty between man and man'. -

n

7. Perusal of the meaning ol above expression clearly indicates that anything which is done contrary
to the good principles of morality is within the circuit of above expression. In fact, any act which
runs contrary to justice, honesty, good moral values, established judicial norms of -a society, falls
within the scope of above expression. Keeping in view above, it is noted that petitioners was tried
and convicted for the offence mentioned earlier. The line of demarcation drawn by learned counsel
for the petitioner to test as 10 which offence falls within the ambit of above, expression, is incorrect.
An offence of murder or attempt to murder is definitely against the well-?recognized principles of a
society. Narrow interpretation td the extent as propounded by the learned counsel for the petitioner,
is not only unrealistic but also contrary to Jaw. The Tribunal correctly reached the conclusion that the
petitioner is not entitled to the pensionary benefits. Learned Tribunal has already ordered to return
G.P.F. Fund, after deducting any amount outstanding against him. '

8. In consequence, leave to appeal is refused and the petition is dismissed.

o . M.B.AJG-131/8 - -
'??'?’???‘?‘?'??’?'?‘??'.7'?'??‘?'??‘?'??‘?‘???'?'?‘?'?'?'.7»'??'?‘?'?'??'???'?'??'?'?'?‘??‘?'?'???‘?'?'?'??‘??'??'??’?'??‘?’??'?'?‘?'?'?? Petition
-dismissed.
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{Oftice phone & Fax No 0938280239, eaiy, b D) velioni co)

No. 2% b {7 Daed Swabithe 26 1 €©3 o

Mr. Zakarya Ex-Chowkidar.
GGHSS Shewa (Swabi)
Through: The Principal,

GGHSS, Shewa (Swabi)

' subject: . APPEAL FO&‘R‘@INSTATME{@@ GOVT: SERVICE.

Memo: S _
Kindly refer to your appeals of dated 0.5.12.201_7.and 17.01.2018 on the above cited

subject.’ a0 __— ' . _

It is verified by the undersigned in this regard that one Mr. Zakarya Ex-Chowkidar

was appointed at GGHSS Shewa (Swabi) ‘against the Chowkidar post and took over on 01.@9.2006.

He performed his duty form 01 09.2006 to 31.01.2012 and on 01.02.2012 he was charged ina

. murder case under FIR No. 123 dated 01.02.2012. The accused Chowkidar ub:r;condcd from the

above mentioned date and did not surrender to law till he was discharged by the District and

 Qession Judge Swabi in 2016.

.

The accused Chowkidar has alleged in his appeals that the department has not taken
any action against him and nothing has been written in his service book about his accusation 1n a
murder case. His appeals are hereby rejected on the following grounds.

" 1‘,  His case has been decided by the Honourable S‘ession Court on 25.03.2016 while he has

‘submitted his appeal on 05.12.2017 which is badly time barred.

2. According to the Khyber Pakhtunkhwa Government Servants Conduct rules 1987,
cule 20 he has committed miscondugt. Rules 20 of conduct rules 1987 statey that "If a
Government Servant is involved as an accused in a criminal case, he shall bring the fact of
such involvement or conviction as the case may be to the notice of the Head of the office or
. department, immediately or if he is arrested and released on bail, soon after such release”.
As it was mandatory for the appellant but he did not do so, hence he committed misconduct
as per E&D rules 201 1.2(e)(ii) which states that misconduct inciudes conduct contrary to
. Khyber Pakhtunkhwa Government Servants, conduct rules 1987 for the time being
~ enforced. Under the above mentioned rules the appellant, did not inform the department
‘well in time but after discharge he informed the department a year later or more than a
year. . \
3. He has submitted more than one appeals while the rules do not allow for repeated
appeals/representation when the first one is not rejected/decided. Tt has been appeared in
2001 SCMR-912,2004 SCMR 497, 2009 OLC(CS8)89. 2007 PLC (CS)15. The accused
made/submitted 1st appeal in November 2017 to DEO(F) Swabi, 2nd appeal/
representation was made to DEO(M) on 05.12.2017 both the appeals are badly time barred
as per 2017 SCMR 695. 2nd appeal has also been made/submitted to DEO(F) Swabi on
19.01.2018 without knowing the rejection/acceptation of the previous ones.

4. The accused Chowkidar has stated in his appeal that department has not taken-any
. action which is not correct as he has been sent.absent notice by the Principal of the school.
He has béen given 1st notice on 21 02.2012, 2nd on 08.03.2012 and 3rd on 22.03.2012. He
_has been issued as show cause notice by the Principal of the school. All the fetters/ notices
)) issued to him did not receive by the accused Chowkidar and department received no

'\x‘lp response. The department has been informed by the Principal that the person has

absconded from the law of the state. The total period of his abscontion is more than 04

." years e, 01.02.2012 1o 25 03.2016, but he remained willful absentup to November 2017,

District Egh. Offic

which becomes more than 05 years and in such cascs t

hi he right ol the re-instatement-of an
ofticial automatically vanishes.




[ p———

Ends;I\lIoi 2«6 (566

~ 1. Director Elementary. & Secon

01.01.2013 two new-entities were -
ature of DEO(Male) and DEO(F ?'_male). A
<-Chowkidar remained at the

se remained out sight and’

The EDO post abolished on 31 12.2012 and on
cstablisied in E&SE Departient with nomencl
Thus the staff and record was also separated and the E
strength of the DEO(F) and in the process of bifurcation his ca
could not & processed gropetly.

Y

DISTRICT EPUCATION OFFICER
MarE SWABL

Copy of the above is forWarded to the:~
dary Education Khyber Paldtunx

2. District Education Officer (Female) Swabli.

v,

DISTRICT ERGCATION OFFICER
(MALE) SWABL




Professor Dr. Zahid Khan

Professor & Head

Department of Surgery

Nowshera Medical Collega

Visiting Consultant

Qazi Hussain Ahmed Medical Compléx, Nowshera

Ph No: 0923-646891 , Fax No- 0923-646891 .

Email: dr zahidkhan2013@gmail.com Wnb www.rmen. edu pk'
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