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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

CAMP COURT D.I.KHAN -

SERVICE APPEAL NO. 632/2018

- Date of institution ... 09.05.2018 .
Date of judgment ... 25.02.2020

Ghulam Abbas Naib Tehsildar BS- 14 - :
Resident of Village Yarak, Tehsil and District Dera Ismall Khan.
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(Appellant)

'VERSUS

Government of Khyber Pakhtunkhwa, through Secretary
Revenue and Estate Department/SMBR, Peshawar. -

Director Land Records, Board of Revenue Peshawar.

Assistant Secretary Establishment Board of Revenue Peshawar.
Commissioner Dera Ismail Khan Division. :
Deputy-Commissioner Dera Ismail Khan.

‘SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE
IMPUGNED ORDER___NO. ESTT:V/DPC/2016 DATED
04.10.2016 VIDE WHICH APPELLANT HAS BEEN DENIED
ANTE DATED PROMOTION FROM 29.05.2008 AND ORDER

"NO. ESTT:V/P.F/GHULAM ABBAS/DIK/16679 DATED -

02.04.2018 ISSUED BY RESPONDENT NO. 3 THROUGH
WHICH THE DEPARTMENTAL APPEAL OF THE PETITIONER
WAS FILED.

Mr. Umar Farooq Betani, Advocate. . For appeliant

Mr. Ziaullah, Deputy District Attorney

Mr. MUHAMMAD AMIN KHAN KUNDI
MR. MIAN MOHAMMAD

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Appellant

alongwith his counsel and Mr. Ziaullah, Deputy Distrfct

Attorney for the respondents present. Arguments heard and

record perused.

(Respondents)

i
For respondents é
% i

MEMBER (JUDICIAL)
MEMBER (EXECUTIVE) * ~
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2.  Brief facts of' t’hé‘*case as per‘present appeal are that the
appe}laﬁt was serving in Revenue Department. He filed Service
Appeal No. 1490/2011 before this Tribunal for promotion to the
post of Naib Tehsildar. The service appeal of the appellanf was
accepted and the respondent-department was directed to
consider the appellant for promotion as‘ Naib Tehsildar on-
reguiar basis from the date when his juniors were promoted
vide detailed judgmént dated 08.06.2016. Th"e' respondent-
department promoted the appellant as Naib Tehsildar vide
order dated 04.10.2016 but with immediate effect. The
appellant filed exécution petition/implemenfafion application
before this Tribu'nal for implementation of the judgment dated
08.06.2016 of this Tribunal for directing the respondents to
promote him from‘the date when his juniors were promoted.

The execution petition/implementation application was

disposed of by this Tribunal and it was observed by this

Tribunal while disposing .thé execution petition that the
petitioner was granted relief in the{judgment dated 08.06.2016
to be considered for promotion from the date when his juniors
were promoted, however, since the order whereby juhiors to
the appeliant wasv promoted as Na.ib Tehsildars has been
withdrawn being violative of service rules and instructions
. b .
governing promotion andyalso well settled preposition that one
wrong cannot juétify second one. Therefore, in view of the
above circumstances, the judgment dated 08.06.'2016 of thié

Tribunal has been implemented in the shape of promotion

order dated 04.10.2016 and the éxecution petition was filed
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" vide detailed ordef*dated 30.1172017. Feeling aggrieved from

the order dated 04.10.2016 of promotion of the appellant with

immediate-effect,'he filed dgpartmenta! appeal on 10'.01.2018

- which was rejected on 02.04.2018. The rejection order dated'

02.04.2018 was com}m‘unicated to the appellant on 02.05.2018
as per para-9 of the service appeal, h‘ence, the present service
éppeal on 09.05.2018.

3. Respondents were summoned who coﬁtested the appeal

by filing written reply/comments.

4, Learned counsel for the appellant contended that the

appellant filed service appeal for promotion to the post of Naib

Tehsildar from the date when his juniors were promoted, the

‘service appeal of the appellant was accepted _ahd the

'respondent-de'partment was directed to consider the éppellant

for promotion as Naib Tehsildar on regular basis frdm the date
when his juniors were promoted. It Was also contended that
the Tribunal also observed in the jﬁdgment thaf the appellant
was otherwise eligible for promotion, therefore, it was
contended that if the prdmotion 'order of his juniors has been
withdrawn being violative of service rules and instructions, aﬁﬂﬂ.
the said withdrawal order of his juniors cannot affect the
judgment dated 08.06.2016 passed by this Tribunal as the
Tribunal has observed in- the judgment that the appellant was
otherwise eligible for- promot-ion, therefore, the respondent-
department waé bound to implement the judgment dated

08.06.2016 and promote the appellant from the date when his

juniors were promoted but the respondent-department
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promoted him vide order dated 04:10.2016 but with immediate

effect, therefore, prayed that the order dated 04.10.2016 may

‘be set-aside and the appe‘llla.‘mt"may be promoted from the due

date i.e 29.05.2008 when his juniors were promoted.

5. On the other hand, learned Deputy District Attorney for

the respondents opposed the contention of learned counsel for

the appel'lént and contended that the service appeal of the

, appellant-w‘as accepted and the respondent-department was

directed to consider the appellént for promotion és Naib
Tehsildar on regular basis from the date when his juniors were
promoted vide judgment dated 08.06.2016. It was further

contended that the promotion orders of the junior colleagues of |

('& the appelliant were withdrawn by the respondent-department

« ©on the ground that their promotion order to the post of Naib

(“(?Tehsildars was passed without any departmenta! promotion

\ committee, therefore, their promotion order being violative of

service rules and instructions governing promotion was
withdrawn by ‘the respondent—department. It was further
contended that since the promotion order of junior colleagues

of the appellant was withdrawn by the respondent-department ;

. on the aforesaid allegation than the respondent-department

could not promote the appellavnt from date when his juniors
colleagues were promoted, therefore, respondent-department
has rightly promoted the appellant vide order dated
04.10.2016 with immediate effect and has rightly implemented
the judgment datéd 08.06.2016 passed by this Tribunal. It w»as

further contended that the appellant filed execution petition for.




“implementation of "th& judgmiéht “dated .08.06.2016 but the

same was also ,d‘ismissed by this Tribunal vide order dated
30.11.2017 on the ground that the appellant cquld not be
promoted from‘the date when his junior colleagues were
promoted as the promotion order of his colleagues to Naib
Tehsildars were withdrawn by the respondent-department on
the ground that their promotion orders were passed being
violative of service rules and instructions. It was further
contended that the appellant was required to challenge’! the
order dated 30.11.2017 of this Tribunal passed in execution
petition before t-he august Supreme Cou'rt of Pakistan but the

appellant did not challenge the same, therefore, the order

(\\ dated 30.11.2017 passed by this Tribunal dismissing the

§ r\ execution petition of the appellant attained fi'nality. It was also

('i@contended that the appellant was promoted as Naib Tehsildar

with immediate effect on 04.10.2016 on the basis of judgment
of this Tribunal dated 08.06.2016, therefore, if the a.ppellant‘
was aggrieved from the order dated 04.10.2016 he was
required to file departmental ab’peal Within one month but he
has filed departmental éppeal against the ordef ‘dated
04.10.2016 on 10.01.2018 after a delay of more than one
year, therefore, the dep‘artmentai appeal is badly time bérred
and prayed for diSmissa’I of appeal.

6. Perusal of the record reveals that the appellant was
serving in ’Revenue Department as Kanungo. He filed Servii__c‘e;
Appeal No. 1490/2011 before this Tribunal for promotion to tﬁé |

post of Naib Tehsildar. The service appeal of the appellant was
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accepted and the' fesponderit-départment was directed to
consider the appellant for promotion as Naib Tehsildar on
regular basis from the date when. his juniors were promoted
vide detailed judgment dated 08.06.2016. The record also
reveals that the respondent-department promoted the
appe‘Hant from the post of Kanungo to the post of Naib
Tehéildar vide order dated 04.10.2016 but with immediate
effect. The appel-lant was required to challenge the same within
one month through departmental appeal but he has filed-
departmental appeal on 10.01.2018 against the order dated
04.10.2016 after a delay of more than one year, therefore, the
% departmental appeal of the appellant is badly time barred.

“§ A Moreover, the appeilant filed execution petition before this

%Tribunal for implementation of judgment dated 08.06.2016 for
promotion of the appellant to the post of Naib Tehsildar from
the date when his juniors were promoted but the execution
petition of the appellant was also dismissed by this Tribunal
vide detailed order dated 30.11.2017 on the grancI that the
appellant could ‘not be promoted by the respondent-
| - department from the date when his juniors were promoted as
tAhe promotion orders of his junior colleagues és Naib Tehsildars
‘have already been withdrawn by the competent authOfity being |
- violative of service rules and instructions governing prdmotion,
therefore, if the appellant was aggrieved from the order dated
30.11.2017 passed by this Tribunal regarding dismissal of

execution petition he was required to challenge the same

before the apex court but he has also not challenged the sa)me,-
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therefore, the ordé"rf"datéd-3.().‘1""'1."2""0*"'17 has also attained finality

and the present service appeal is hit by rule 23 of Khyber

- Pakhtunkhwa Serv‘ice Rules, 1974, As such, the appeal has no

forCe'which is hereby dismissed. Parties are left to bear their

- own costs. File be consigned to the record room.

ANNOUNCED - R T ‘

25.02.2020 %{XW 1 s S

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER |

CAMP COURT D.I.KHAN

X

(MIAN MOHAMMAD)
MEMBER
CAMP COURT D.I.KHAN
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Service’Appeal No. 632/2018 ==

-25.02.2020

Appellant alengw-ith his counsel and Mr. Ziaullah,
Deputy District Attorney for the respondents present.
Arguments heard and record perused

V|de our detalled judgment of today consisting of -
seven pages placed on file, the appeal has no force which
is hereby dismissed. Parties are left to bear their own
costs. File be consigned to the record room. -

ANNOUNCED A
Sl e

25.02.2020
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
CAMP COURT D.I.KHAN

(MIAN MOHAMMAD)
- MEMBER
CAMP COURT D.I.KHAN
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. A22/10/2011';‘9 - Since tour to D.l.Khan has been cancelled .To come -
~ for the same on 27/11/2019..

A ader
27.11.2019 Counsel for the appellant and Mr. Ziaullah, Députy;
| District Attorney for the respondents present. Learned Deputy o
e Pt

District Attorney requested for adjournment. Adjourned  to -

28.01.2020 for rejoinder and arguments before D.B at Camp

Court D.I.Khan. _ _
(Hiuiss@i:n Sihah) (M. Amin Khan Kundi)
Member Member ~
Camp Court D:I1. Khan Camp Court D.I.Khan
' 28.0 12020 - Due,,to strike of Khyber Pakhtunkhwa Bar Council,

learned counsel for the appellant is nof available tbday. Mr.
+ Usman Ghani, District Attorney alongwith Mr. Farmanullah,
Superintendent for the respondents present. Adjourned to

25.02.2020 for rejoinder and arguments before D.B at Camp

" CourtD.LKhan.
(Hussain Shah) . (M. Amin Khan Kundi)
Member ~ Member -

. Camp Court D.I.LKhan - Camp Court D.I.Khan




»

26:03.2019

24.06.2019

23.09.2019

Appellant in person and Mr. Farhaj Sikandar, Dist:::
'Attomey for the respondents present. Written reply not
submitted. Requested for adjournment. Adjourned. Case to
come up for written reply on 24.06.2019 before the S.B at
camp court, D.I.Khan. L ‘

Camp Court, D.I.Khan

Appellant in person and Mr. Farhaj Sikandar, District
Attorney alongwith Mr. I}(Iul:l_e}mmad Arif, Superintendent for
respondents No. 1 & 2 present. Representative of respondents No.
3 to 5 absent therefore, notice be issuéd to respondents No. 3 to 5
with the direction to direct the representative. to attend the court
and submit written reply on the n‘éxt date positively. Case to come
up for writteh reply/comments on behalf of respondents No. 3 to 5

on 23.09.2019 before S.B at Camp Court D.LKhan.

Pe

/.
(Muhammad Amin Khan Kundi)
Member EE
Camp Court D.I.Khan

Appellant in person present. Mr. 'Farhaj Sikandar, DDA
alongWifh Atta Ullah Assistant Secretary (respondent No.2) and
Naimat Ullah Assistant (for respondents No.4 & 5) present.
Written reply on behalf of respondents No.l & 2 already
submitted. Atta Ullah Assistant Secretary and Naimat Ullah
Assistant Commissioner (representatives of respondents No.3 to
5) stated that respondents No.3 to 5 rely on the reply submitted
oh behalf of respondents No.l & 2. Adjourn. To come up for
rejoinder if any and arguments on 22.10.2019 before D.B at

Y

Member.

Camp Court, S ukRga%.

Camp Court D.I.LKhan ..

ety




29.11.2018

19.12.2018

ol

28.12.2018

N

Neither appellant nor his counsel present therefore,

notice be issued to appellant and his counsellfor attendance
and preliminary hearing for 19.12.2018 before S.B at Camp
Court D.I.Khan.

p -

(Muhammad“Amin Khan Kundi)
Member
Camp Court D.I.Khan

As per direction of the worthy Chairman Khyber
Pakhtunkhwa Service Tﬁbunal, D.I.Khan tour dated 19.12.2018
has been rescheduled and the case is re-fixed for 28.12.2018.

(1~

Reader
Counsel for the appellant Ghulam Abbas present.

. “‘ .
o !

v Preliminary arguments heard. It was contended by the learned

counsel for the appellant that the appellant was serving in
Revenue Department as Naib Tehsildar (BPS-14). It was further
contended that the appellant filed Service Appeal before this

- Tribunal for his promotion and the service appeal of the appellant

was decided by this Tribunal through judgment dated 08.06.2016
with the direction to respondents to consider the appellant for
promotion as Naib Tehsildar on regular basis from the date when
his junior colleagues were promoted. It was further contended that
juniors to the appellant were promoted on regular basis with effect
from 02.09.2010 but the respondent-department has promoted the

appellant on regular basis vide order dated 04.10.2016 with

immediate effect. It was further contended that the appellant filed

%, an Execution Petition for implementation of the judgment which

was filed vide order dated 30.11.2017. It was further contended
that on coming to know that the appellant was promoted on
regular basis with immediate effect instead of 02.09.2010 than the

~. appellant immediately filed departmental appeal.-on 10.01.2018

which was rejected on 02.04.2018 hence, the present service

_ appeal. It was further contended that some juniors to the appellant

were regular promoted with effect from 02.09.2010 therefore, the
appellant is also entitled for regular promotion with effect from

02.09.2010.
o

The contention raised by the learned counsel for the
appellant need consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days thereafter, notice
be issued to the respondents for written reply/comments for
26.03.2019 before S.B at Camp Court D.I.Khan.

4
2

(Muhammad Amin Khan Kundl)
Member
Camp Court D.I. Khan




b v

gf)

Form-AA
‘FORMOF ORDERSHEET

Court of

- Case No.

632/2018

S.No.

- Date of order
proceedings

Order or other proceedings with signature of judge

2

09/05/20187%

EE-4

The,appeaIA of Mr.‘éhulam Abbass pregmérnted today by Mr.

‘Umar 'Farooq Battani ‘Advocate ‘may be entered in the

~| Institution Register and put up to the Worthy Chairman for

.- | proper order please.

13.09.2018

23 -0 ~Jg

REGQISTRA'R q h» | )

This case is entrusted to Touring S. Bench at D.1.Khan for

p_relimiﬁary hearing to be put up thereon _/3 - P /Y.

(%..::L’ NERTBLEA

Neither appellant nor his counsel present. Nc').tice
issued to appellant and his counsel for -attendance

preliminary hearing for 23.10.2018 before S.B at Camp Cg

‘D.1.Khan. o I

Y8

(Muhammad Amin Khan Kundi
‘Member =
Camp Court D.I.Khan
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- BEFORE THE HONOURABLE SERVICE TRIBUNAL
KHYBER PAKI-ITUNKHWA PESHAWAR
632

Service Appeal No /of 2018

Ghulam Abbas - Versus . Govt of K.P.K etc
. |
INDEX
S. SR Par_ticu_lars- C - Annexur | Page
" No. ' ' e
1. ,Memo of Service Appeal along with memo of - 1~
addresses of the parties )
2. Copy of the Judgment of Learned KPK Service “gw )3-15
Tribunal dated 08.06.2016
3. Copy-of the Order No Estt V/DPC/2016 Dated “B” 16
04.10.2016 | '
*| 4. | Copies of Execution Petmon and Order Da‘ted cap |11~ %P
30.11.20117 : ‘
5. | Copies of the De‘partmental appealand Order |E&F 2.\~ Z-C)
' Dated 02.04.2018
6 Wakalatnama | o R 3&

07May,2018

Petifioner
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BEFORE THE HONORABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHAWAR

: | - . IChyter Pakhtukhwa
63 ) - Serviee Wribunsd
‘Service Appeal No 12018 ' ' 673

Diary Mot

e d=S 2018

Ghulam Abbas Naib Tehsildar BS-14, Resident of Village Yarak, Tehsil

and District Dera Ismail Khan
‘Petitioner

Versus

1. Government of Khyber Pakhtunkhwa Through Secretary

Revenue and Estaté Department/SMBR, Peshawar.
2. Director Land Records, Board of Revenue Peshawar.
v 3. Assistant Secretary Establishment Board of Revenue Peshawar.

Commissioner Dera Ismail Khan Division

-

Deputy Comfn’issioner Dera Ismail Khan

o

Respondents




SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE

'IMPUGNED ORDER NO ESTT: V/DPC/ZOIG Dated 04.10.2016

VIDE WHICH APPELLANT HAS BEEN DENIED ANTE DATED

PROMOTION FROM 29.05.2008 AND ORDER NO.

Estt:V/P. F/GHUL.AM ABBAS /DIK/16619 DATED 02.04.2018

ISSUED BY RESPONDENT NO 3 THROUGH WHICH THE

‘DEPARTMENTAL : APPEAL OF THE PETITIONER WAS

FILED/DISMISSED.

PRAYER IN APPEAL

. To. modify the impugned Order No ESTT:
V/DPC/ZOIG Dated 04.1'0.2016 and Petitioner may
please be promoted with effect from 29.05.2008 a#d
set aside - thé Order No. Rstt:V/P.F/Ghulam
Abbas/DIK/16679 DATED 02.04.2018 issued by
Respondent No 3 through which the“ Departmental |

Appeal filed by Petitioner is filed/dismissed

Note:- Addresses given above shall suffice the object of service




-('V\

-

Respected Sir,

1. That on 18.08.2011, the Petitioner filed a service appeal 1490 of

2011 which has finally been decided in favour of the Petitioner
through Judgment Dated 08.06.2016. Copies of the Service Appeal

along with Judgment of the Hon'ble Khyber Pakhtunkhwa Service

Tribunal Dated 08.06.2016 are enclosed as Annexures “A”

. That the claim of the Petitioner was with regard to his promotion

" from the date when his juniors were promoted and the Honorable

Khyber Pakhtunkhwa Service Tribunal was pleased to pass a

Judgment in favour of Petitioner which is worth perusal.

. That after passing thé Judgment Dated 08.06.2016, a meeting of the

Departmental Promotion Committee was convened and vide Order

dated 04.10.2016 the Petitioner has been promoted from the Post of

- Qanungo BS-11 to the post of Naib Tehsildar BS-14 on régular basis,

1

but to his utter surprise with immediate effect and not with effect
from the date when his prombtion_ was due, which is 29.05.2008. As -
the post of Naib Tehsildar stood vacant on 29.05.2008 and Petitioner
also fulﬁlled the laid_ddwn criteria for promotion to the said bost, so
it was thé leéal right of the Petitioner not to deny the benefit of
promotion to the nexf step .éven Afor a single day. Numerous
judgments/case laws of the su_p:erior Courts are in favoﬁr of the'_ i

Petitioner’s stand.
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. That the Honorable Khyber Pakhtunkhwa Service Tribunal in its

Judgment 08.06.2016 clearly stated that Petitioner shall be

promoted as Naib Tehsildar on regular basis from the Date i.e.,

© 29.05.2008, when his juniors were prorﬁoted but Departmental

Promotion Committee in clear cut violation of Judgment Dated
08.06.2016 promoted the Petitioner from the post of Qanoongo

(BPS-llj to the post of Naib Tehsildar (BPS-14) with immediate

effect. Copy of the Order No Estt:V/DPC/2016 Dated 04.10.2016 is

enclosed as Annexure “B”.

- That for implementation of the Honorable Khyber Pakhtunkhwa

* Service Tribunal judgment Dated 08.06.2016, . the Petitioner

requested the Depértmental Authorities for its compliance in letter
and spirit through Departmental letter date 14.10.2016, but vide
letter dated 21.11.2016 they have flatly refused to comply with this

Honorable Tribunal Judgment dated 08.06.2016.

. That later for implementation of Judgment Dated 08.06.2016, the

Petitioner filed execution petition No.6 of 2017 on 27.12.2017 but

the Departmental Authorities took the stance in execution

‘procéedings that as the promotion orders of the colleagues /

juniors of the Petitioner have been withdrawn on the ground that
they were promoted through Administrative Order and without

adopting the legal procedure,” so execution petition was filed

' through order Dated 30.11.2017. Copies of the execution petition

along with Judgment Dated 30.11.2017 are enclosed as Annexures-

“C & D” respectively.




. That as the promotion order Dated 04.10.2016 was not passed in

accordance with the ]udgment‘Dated 08.06.2016 of the Learned
Khyber Pakhtunkhwa Service Tribunal, so the Petitioner was
constrained to file execution petition, which remained pending

upto 30.11.2017 and Petitionér was having legal :igﬁt and remained

in impression that he will get the relief through execution petition,

but the stance of the Departmental Authorities of having withdrawn
the promotion order of the colleagues of the Petitioner, have been
accepted by the Hon'ble Tribunal through Judgment Dated

30.11.2017.

. That Petitioner applied for getting certified copies of the Hon'ble

Khyber Pakhtunkhwa Service Tribunal on 06.12.2017, which were
received to him on 18.12.2017, hence within limitation of one month

time, the petitioner moved departmental appeal against promotion

order Dated 04.10.2016 seeking his ante-dated/proforma

promotion w.e.f 29.05.2008.’Copies of the Departmental Appeal

are enclosed as'Annexure “E” respectively.

. That in terms Rules 19 (1) (2) of Khyber Pakhtunkhwa Government
Servant (Efficiency and Discipline Rules) 2011, the Official

Respondents were legally mandated to communicate any kind of
order on the departmental appeal of the Petitioner with in a period
of thirty or sixty _déys, but the Impugned Order No.
Estt:V/P.F/Ghulam  Abbas/DIK/16679 DATED 02.04.2018 was
communicated to the Petitioner on 02.05.2018 through Political
Agent North Waziristan Agency, so the instant service appeal is
with in a limited statutory p,eriodl as required under the law, so

there is no hurdle for the  Petitioner to filé the instant service

appeal.




10. That feelihg aggrieved from the impugned dismissal from service
order No 5513-19 Dated 27.04.2017 and Departmental Appeal
rejection Order Dated 02.04.2018and having left with no other

efficacious or altemauve remedy to approach this Learned Court

for instant servlce appeal on the following amongst other grounds. -

GROUNDS

‘a. That the impugned order Dated 04.10.2016 promoting the
Petitioner from the post of Qanoongo as Naib Tehsﬂdar against law
facts of the case and material available on record; hence liable to
be modified and Petitioner~ is entitlgd for promotion w.e.f,
29.05.2008 and not with immediate effect as envisaged in the
impugned order Dated 04.10..2016~ thus the impugﬁed order calls

for interference by your worthy honour.

b. That as it has been established from the Judgment Dated
08.06.2016 of the Hon'ble Khyber -Pakhtunkhwa Service Tribunal .
that the post of Naib Tehsildar gtood vacant on 29.05.2008 and
Petitioner was also eligible for promotion on that very crucial date,
so granting promotion with immediate effect is the clear cut
v101at1on of the law of the land- and Judgments of the superior

Courts, thus the 1mpugned order Dated 04.10.2016 is hable to be

mod_lﬁed




c. That as the stance of the Departmental Authorities that promotion

order of the juniors of the Petitioner have been withdrawn on the

ground that they were prorﬁotéd through Administrative Order .

prevailed upon the Hon'ble Kh;)rber Pakhtunkhwa Service Tribunal
but the legal right of the Petitioner to be pxjomofed w.e.f 29.05.2008

could not vanished and give the Petitioner a fresh cause of action;

hence, Petitioner’s request for ante-dated/proforma promotion.

. That as the impugnéd order Dated 04.10.2016 was challenged by

the Petitioner thrdugh execution petition No.6 of 2017 and thé same
has been finally decided by the Hon'ble Khyber Pakhtunkhwa

Service Tribunal on 30.11.2017, so the time consumed in execution

petition and also the time which has been consumed: in obtained '

certified copies of the execution petition and its order Dated
30.11.2017 may pléase be condoned, so the Order ESTT:
V/DPC/2016 Dated 04.10.2016 and Petitioner may please be
modified And Order No. Estt:V/P.F/Ghulam = Abbas/DIK/16679

DATED 02.04.2018 may please be setaside

. That it is the legal right of the Petitioner that he will be considered

for promotion on that very day and date when the post fell vacant

and he was fulfilling the eligibility criteria for the post of Naib

. Tehsildar, so denying the benefit of promotion from that very

- crucial date run contrary to estabhshed principle of law and

judgments of superior Courts, thus the action of the Departmental

Authorities needs to be mod1ﬁed




o ' - E 8
h } - . .
) :
It is therefore, most humbly prayed
that Service Apvpeal‘may please be allowed

as prayed in the prayer clause of the

instant appeal. -

Dated:-07.05.2018. °  Ghulani Abbas

Naib Tehsildar BS-14

' N
Cell No:- 03414504900  Umar/Farooq Betani
' Advotate High Court

]
Dera Ismail Khan




BEFORE THE HONORABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHA‘N"I&R~

Service Appeal No 0f2018

Petitioner

GhUlar ADDAS «ouueereereeresreerseseesronressssssnssnserennassenmnsansens
Veréus
Government of K.P.K etC.....cccrrurerrrranrrrerensennns _...........;.Respondénts
SERVICE APPEAL
CERTIVICATE

Certified that this is first Servic;e Appeal involving the instant subject

matter and that the Petitioner has not filed any other petition earlier in this

Honorable tribunal 'regardi_ng the above stated controversy. -

4

Petitioner

Through Counsgl
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BEFORE THE HONORABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHAWAR

Service Appeal No of 2016

Ghularﬂ Abbas .......... ersssssstss s crennnrnnnaa Petitioner
Versus
Government of K.P.X: et?.. CvmtavasarssmararesEErassenarernannans Respondents
SERVICE APPEAL
AFFIDAVIT

I, Ghulam Abbas Naib Tehsildar BS-14, Resident of Village Yarak,

Tehsil and District Dera Ismail Khan, do hereby solemnly affirm and

declare ’on oath:-

" 1. That accompanying service appéal has been drafted by Counsel
following instructions of me
2. That all parawise contents of the service‘appeal afé true and
correct to the best of my knowledge,lbelief and information;
3. That nothing has been deliberafely concealed from this August '
T‘iibunal nor anything contained therein is based on exaggeration
or distortion of facts. -

Dated:- 07.05.2018

,O(M/"J‘ik\(—f ‘r\] , Derl:o/nent
' M((M; | ‘ Ide#tified by |

: Umar Farooq Betani

Advocate High Court




BEFORE THE HONORABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHAWAR

- Service Appeal No of 2018

Ghulam Abbas ............... S S Petitioner

Government of K.P.K etC.......ccocvvrraraneen [ i Respondents

SERVICE APPEAL

List of Books refereed:

1. Code of Civil Procedure, 1908
2. The Constitution of Islamic Republic of Pakistén, 1973

3. The K.P.K Civil Servant Act, 1973

4. K.P.K'Appointment, Pfomotion, Transfer Rules 1989

5. K.P.K Service Tribunal Act, 1974

6. Judicial Precedents, favouring the case of the Petitioners

Counsel for Petitioner -
ﬁote:-
_Service Appeal with annexures along with three sets thereof are being
presented in_three separate enclose.d covers. |
! 0
2o
Counsel for Petiti\fner

|




BEFORE THE HONORABLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHAWAR

Service Appeal No of 2018

Ghulam AbDas ......veeemeermeesersesnsans v e Petitioner
. Versus
Government of K.P.K etC.....cccivuuiiriniimanieniinnanee. Respondents

SERVICE APPEAL

MEMO OF ADDRESSES OF THE PARTIES
APPELLANT

Ghulam Abbas Naib Tehsildar BS-14, Resident of Village Yarak,

Tehsil and District Dera Ismail Khan

RESPONDENTS

1. Government of Khyber Pakhtunkhwa Through Secretary'
Revenue ar\ld Estate Department/SMBR, Peshawar.

Director Land Records, Board of Revenue Peshawar.

Assistant Secretary Establishment Board of Revenue Peshawar.

Commissioner Dera Ismail Khan Division

e s W

Deputy Commissioner Dera Ismail Khan

Dated:- 07.05.20 18 ' Your Humble Petitioner
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<% ‘ BEF ORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL '
‘ _ﬁ\ ~ PESHAWAR. £
SERVICE APPEAL NO. 1490/2011
Date of institution ... 18.8.2011
Date of judgment ... 08.06.2016 :
Ghulam Abbas - : ) h\
Office Kanungo, D. I. Khan s ' 3
- ..  (Appellant) -
* VERSUS /
1. The Senior Member Board of Revenue, Khyber Pakhtunkhwa, Peshawat.
2. The Commissioner D. {. Khan Division D. I, Khan. ) o
3. The DOR & EC, D. 1. Khan. A , - ‘
. (Respondents) o
APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974, FOR DIRECTING THE RESPONDENTS TO.
_. CONSIDER THE APPELLANT FOR PROMOTION AS NAIB TEHSILDAR
‘AND AGAINST NOT TAKING ACTION ON THE DEPARTMENTAL
/ APPEAL OF THE APPELLANT WITHIN STATUTORY PERIOD OF
- NINETY DAYS.
: Mr. Muhammad Asif Yousafzai, Advocate. .. For appellant.
Mr. Adeel Butt, Additional Advocate General, .. Tor 1espondents . :
. T *vr'* T
| AT ED
MR. AHMAD HASSAN .. MEMBER (EXECUTIVEL) '
MR. PIR BAKHSH SHAH ‘ ‘ ... MEMBERJUDICIAL)
: JUDGMENT , ‘ Khyber eismnkhwa
; S MEVILIN L : 5 Service Tribumal,
Peshawar .
' AHMAD HASSAN, MEMBER: The appellant Ghulam Abbas S/o of Abdur
- - Rehman, through instant appeal filed under section-4 of the Khyber Pakhtunkhwa Service
Tribunal Act, 1974, to direct ihe respondents to consider the appellant for promotion as Naib
Tehsildar and not taking action on the departmental appeal of the appellaﬁt Witilil’l statutory
period of ninety days.
2. Brief facts of the case “as narrated in the contents of appeal are that the apvpellant was

working as Patwari in the Revenue Department since 1984. The appeilant has also’fij&d’*ssed_NfT R




‘appellan-t was promoted as Kanungo (BPS-9) vide order dated 27.6.2005, Whereés, the junior

.‘ " official who are now regular Nait: Tehsildar, were also promoted as Kanungo vide order dated
15.1.2008. The appellant was promoted as Naib Tehsildar on acting charge basis on 10.5.2008,
C . whereas, his junior colleagues, who are now regular Naib Tehsildar were promoted as Naib

Tehsildar on acting charge basis on 2.7.2008, 1.6.2008 & 13.10.2009. That the appellant was

reverted ‘back as Kanungo by 1‘1_1@ Commissioner D. 1. Khan on 31.12.2009. That he was
pe-rforming duties as District Kanungo D. I. Khan since 23.6.2009 and accordingly actual
reversion order was passed by the DOR &EC D. I. Khan on 20.7.2010. That the junior
colleagues of the appellant were regularly promoted as Naib Tehsildar c‘mh‘fhe basis of judgment
of this august Tribunal in appeal No.»559/2010 titled Fazal-Ur-Rehman, No.560/2010 titled
Gohar Zaman and No. 568/2010 titled Haq Nawaz datéd 23.07.2010 while one Abdur Rashid
was regularly promoted on the basis of SMBRjudgment. It is worth 111@1-1l'ioning here that none
of the above junior colleagues had ever arrayed the appellant as respondent in their appeals.
That in the prevailing circumstances, the appeilant filed departmental appeal on 20.4.‘261 1,'
which was routed through proper channel and waited for ninety days but no reply has bjeen'

" received so far, hence the present service appeal.
3. Arguments heard and record perused.

4, Learned counsel for the appellant argued that he was appointed as Kanungo.(BPS-9) on
127.6.2005. Appellant was appointed as Naib Tehsildar on acting charge basis on 10.5.2008. He

was posted as District Kanungo D. I. Khan on 23.6.2009. He was reverted as Kanungo by the
Kanungo Daraban vide order dated 20.74.2010. Appellant was appointed as Naib Tehsildar on

- Tehsildar were promoted as Naib Tehsildar on acting charge basis on 2.7.2008, 1.6.2008 &

L, .
LA . v . . » . . .
< \,sf:ggglnoted on regular basis, w.c.f 29.5.2008. It is worth mentioning that his junior colleagues
hﬁdfgﬁnadc appellant respondent in their appeal. Similarly in pursuance of a judgment of

Commissioner D. I. Khan on 31.12.2009. Appellant after reversion was posted as office . -
acting charge basis on 10.5.2008, while his junior colleagues, who are now regular Naib"

3.10.2009. On the basis of this judgment of this Tribunal in appeal No. 5591/2010 dated

23.7.2010, Mr. Gohar Zaman, Haq Néwaz & Riaz ur Rehman though junior to appellant were.

S R e £ L
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SMBR dated '}2..9'.2009, Mr. Abdwr Rashid was regularized as. Naib Tehsildar w.c.f 29.5.2008. -

. Due to promotion of juniors, the appellant has been discriminated, by not extending similar

promoted on regular basis if senior officials are there.

in the concluding pall'a of the Board of Revenue order dated 10.5.2008 that the officials

treatment-to_him. He further mentioned that under rule-9 of APT Rules 1989 juniors cannot be -

5. The learned Additional AG resisted the appeal and argued that it was clearly mentioned

appointed on acting chargc‘ basis will be reverted, if candidates selected/rpcommended as Naib
Tehsildar by Pubiic Service Commission NWFP reported their arrival in BOR after getting one
year training. Hence, it was laQI‘LII 01'de£ of the government. He further argued that if proper
aséistance by lhé then Additional AG had been provided to the Service T1‘§bunal at the time of
hearing appeal No. 559/2010 decided on 23.7.2010 the decision woﬁld have been different. He

further argued that departmental appeal was not filed by the appellant, as office record was

silent.

6. Having, examined the pros and éons of the .case, this Tribunal 1|s of the view that the
appellant being senior to Gohar Zén1an, Haq Nawaz, Riaz ur Rehman and Abdur Rashid
should have been consideréd for rcgular. promotion as Naib Tehsildar at the time of the
proﬁmﬁon of above referred Kanungo in the light of judgment ol the Service Tribunal and
SMBR. He was otherwise eligible for promotio.n.ﬁlough’promotion is not a vested right but

promoting his juniors and ignoring him without any justification amounts to discrimination. -

7. This Tribunal is left with no other option but to accept the appeal and direct the
respondent to consider appellant for promotion as Naib Tehsildar on regular basis [rom the

date when his juniors were promoted. Parties are, however, left to bear their own costs. File

ANNOUNC
08.06.2016
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- Execution Petition No é of 201p . : ‘ . Servied Ty ig::ﬁ{:;"_&

- ' - . = i ‘ ' S I)iar_y.j\;o_ N L
In Service Appeal No 14 G 2011 Decided On 08.06.2016 ‘131- S

Di:l..:i?

Ghulam Abbas Nalb Tehsildar BS-14 Resmlent of Vlllage Yarak Tehsil and

D1strlot Dera Ismaul Khan
Petitio_ner

Versus

1. Senior Meinber Board of Revenﬁe, Khyber PakhtunkhWa, _Peshawar.

2. The Commissioner Dera Ismail Khan Division, Dera Ismail Khan.
3. The DOR & EC, Dera Ismail Khan.

P

Respondents '

'EXCUTION PETITION SEEKING IMPLEMENTATION OF THIS
HONORABLE TIBUNAL’S JUDGMENT DATED 08.06.2016 PASSED IN
v SERVICE APPEAL 1490/2011 TITLED “GHULAM ABBAS VERSUS SMBR

ETC”

Service’ I‘h)l.udi
Peshawar




 PRAYER IN EXECUTION PETITION

H

A

To diréc.t Hi‘e:«ngpogdents to ﬁmodify“.them; Oi;der No

s T

'Estt:V/DPC/2016 Dateq 04.10.2016 by promoting the

- Petitioner with .efi"ec“t from 29.05.2008 i.e ijolh the Dated

when his juniors were pPromoted.
.- |

Note:- Addresses given-aboVe_ shall suffice the object of service

' Respectfgliy Sheweth,

LTt ime e ol

2. That the claim of the Petitioner Was with regard to hijs Promotion
. _
e ? ; from the date when his juniors were promoted and thijs Honorable
" tribunal was pleased to Pass a Judgment in favour of Petitioner
S which is worth perusal.
N .

3.

=]

pfbmoted from the Post of Q
Tehsildar BS-14 on regular b
immediate efféct,.
Honorable Tribunal

anungo BS-11 to the post of Naib

asis , but to his utter sSurprise with

However there were clear direction of fhis
in its Judgment 08.06.201¢

» that he shal be
T "p_'romoted as Naib Tehs; 1, On regular basis from the Date when his
Copy of the Ord¢r No Es

sed as Annexure “B»,
—_—_H—hﬁh

. - Juniors were promoted,

_ tt:-V/DPC/2016
Dated 04.10.2016 is enclo ’




4. That foi‘ i'mplemehtation of 'thie Honorable Tribunal judgment Dated
, ‘,08 06.2016, the Petitioner requested “the Respondents for its

' Comphance in letter and spirit through Departmental letter date -
14.10.2016, but vide letter dated 21.11.2016 they have ﬂatly refused _
‘to comply with this Honorable Tribunal Judgment dated 08.06.2016.

Copies of Departmental Letter Dated 14.10.2016_and Letter Dated
21.11.2016 are enclosed as Annexure “C” & “D”.

-

It is therefore, most humbly prayed that on
acceptanccle of ‘instant Execution Petition,

. A direct’ the Respondents to comphance the

e

Judgment of this Hono_rabie Tribunal Dated
. ' ]
08.06.2016 in letter and spirit, the impugned

Order No-rlzstt: V/DPC/2016 dated 04-10-2016
may please be modified and- the Petitioner
inay please be promoted with effect from 29-
05-2008 i.e from the Dated when his juniors

were promoted.

TP

Dgted:-,27.12.2016 ' -Ghulam Abbas

Naib Tehsildar BS-14

i

Petitioner

Through Counsel
. \b"’:

. — . . W
Cell No:- 03018792378 - . Zia-ur-Rahman Kazi '»"l .[, ,
Advocate High Court -

. Dera Ismail Khan

7 .
A.,A-\-\ n( A"“‘“ :.:-;{L(ﬂ’:',':—-—-"—""‘—"__ )

- " Date of Prozomnis!
F I T o e .,,_.‘1..,_»,.. P
umber & :
Nu )/Z@H-
Copying = :e.e“.._., - ,,.-—W—, —
Urgent e —

Name of Cony’ & - -

Date of Com] wizetloz el s T

& S ”/ -
Date of Deiivery of Leiyy____,_'t..%




8 -ltxccutlon Pctlllon No 06/2017
vk

30. 11 2017 o Petltloner wrth counsel present. . I“arhaJ Sll\andal Lcamcd

. Dlstnct Attomey for the reSpondents present

Petitioner has submlttcd 1he present Lxccutlon Petition -

'seekmg 1rnplementat10n of this Tribunal’s Judgment dated 08.06.2016, passcd in
‘Service Appeal No. 1490/201 1.

Leamed Counsel for the petitioner contcndcd that .

: consequent upon the judgment of this Tribunal passed in Appeal No. 1490/2011
vide order dated 04.10.2016, the petitioner was promoted as Nab lchslldal but
w1_th immediate effect. Learned Counsel for the appellant pleaded that as per the
judgment of this Tribunal, petitioner should have been promoted as Naib Tehsildar
from the date when his juniors were promoted as Naib Tehsildars. Lcalned District

‘ Attorney whlle controverting the plea of the learned counscl for the peuuoncr

: argued 1hat the judgment of this Tribunal has already been unplcmcntcd in the

" shape of plomotlon order dated 04.10.2016 whereby the petitioner has been

promoted as Naib Tehsildar wnh nmnedlate effcct Learned District Atlomev

‘argued that since juniors to the petluoner have been 1everlcd to the ong,lnal posts

* and thelr plomotlon order dated 02.09.2010 is no more in hcld hcncc the petitioner

was rlghtly promoted with 1mmed1ate eftect
Arguments heard. File perused.

The petltloner in his departmenhl appeal dated 14.10.2016
subnnttcd that vrde order dated 2.09.2010 his juniors namely I'azal Rehman, Gohar
Zaman and Haq Nawaz were promoted w.e.f 29.05.2008. The petitioner: has not

dlsputed the fact that the promotion order of Fazal Rehman, Gohar Zaman and 1aq

Nawaz no more holds field.

' The petitioner was granted relicf in the judgment dated 08.06.2016
to be considered for promotion from the date his juniors were promoted, however

since the order whereby juniors to the appellant were promoted as Naib I'chsildars

. has been withdrawn being violative of service. rules and instructions governing -

plomotlon and it is also well settle preposition that one wrong cannot justity sccond

one. Thrs Trrbunal 1s of the view that in the above circumstances, the mdg,mcnt :

da’led 08.06.2016 of this Tribunal has been implemented in.the shape of promotion
order dated 04.10. 2016 as such the present execution petition is filcd. No order as to

cos.e.ﬁle be consigned to the record room.
o ] )—?ﬁ

4 e,
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The Worthy Senior Member Board of Revenue,

Revenue & Estates Department,

Khyber Paklitunkhwa Peshawar
' |

Subject: DEPARTMENTAL APPEAL FOR ANTE-DATED/

Respected Sir,

PROFORMA PROMOTION W.E.F 29.05.2008
WITH ALL ENSUING BACK BENEFITS

1. That on 18.08.2011, the Petitioner filed a service appeal

1490 of 2011 which has finally been decided in favour of

the Petitioner through Judgment Dated 08.06.2016. Copies
_! : :
of the Service Appeal along with Judgment of the Hon'ble .

Khyber Pakhtunkhwa Service Tribunal Dated 08.06.2016

are enclosed as Annexures “A&B” réspectively. :

TR
L,

. That the claim o} the Petitioner was with regat&':to his

promotion from the'ldate when his juniors were p}?moted
and the Honorable Khyber Pakhtunkhwa Service Tribunal

[N
[

was pleased to pass a Judgment in favour of Pétitioner :
which is worth perusal.

i

. That after 'passingj_ the judgment: Dated 08.06.2016, a

meeting of the Dellzaar;cmental Promotion Commi'ttg'ia was
convened and vide Order dated 04.10.2016 the Pétiﬁoner

has been promotéd from the Post of Qanungo BS-.f 'lz: to the

i h



post of Naib Tehsildar BS-14 on regular basis, but to his

utter surprise with immediate effect and not with effect

\#*

from the date when his promotion was due, which is,

29.05.2008. As the post of Naib Tehsildar stood vacant on
29.08.2008 and Petitioner also- fulfilled the laid down

| |
cntena for promonon to the said post, so it was the legal

» leM .
right of the P:hmer not to deny the benefit of promotion
to- the next step ‘even for a single day. Nu'm‘e'rous
judgments/case laws of the superior Courts are in favour

1

of the Petitioner’'s stand.

in its Judgment 08.06.2016 clearly stated that Peﬁtibner

shall be promoted asNaib Tehsildar on regular basis from

the Date i.e., 29.05.20:08, when his juniors were prémoted

. That the Honorable Khyber Pakhtunkhwa-Service Tribunél

but Departmental Promotion Committee in clear  cut

violation of Judgment Dated 08..06.2016'promotej<;l; the
Petitioner from the p;st of Qaﬁoongo (BPS-l-l) to th’é=:p03t
of Nalb Tehsildar (BPS 14) with immediate effect. Copy of
the Order No Estt:V/DPC/2016 Dated 04.10. 2016 is

l
enclosed as Annexurev “CY.

Pakhtunkhwa Service Tribunal' judgment Dated

08.06.2016, the Petitioner requested the Departmental

£

Authorities for its compliance in letter and spirit through

- That for implementation of the Honorable Khyber




Departmental letter date 14.10.2016, but vide letter dated

\

21.11.2016 they have flatly refused .tlo comply with this
Honorable Tribunal ]udgment dated 08.06.2016. Copies-of
Departrﬁental Letter :Dated 14.10.2016 -and Letter Dated

21.11.2016 are enclosed as Annexure “D&E”

respectively.

. That later for implementatiofl of Judgment Déﬁed
08.06.20186, the Petiti]o.‘rlrier filed execution p_etition NoG of
2017 on 27.12.2017 but the Departmt;ntal;&uthoritie;took
the stance in execution proceedings that as the promotion
orders' of the colleagqes / juniors of thé Petitioner have

been withdrawn on th:e ground that they were promoted

through Administrativé Order and without adopting the

legal procedure, so '.execution petition was filed thr’é;ﬁgh
order Dated 30.11.20I1'Z. Copies of tﬂe exg—:cution peizition
aloné ‘with Judgment ,;Dated 30.11.2017 are enclo‘se':d as
~ Annexures-“F&G” resépec,tively..

\ |

. That as the promotion order Dated 04.10.2016 was not
passed in accordamceI withv the Judgment Dated 08.06.2016
of the Learned Khybéx Pakhtunkhwa Service Tribunal, so
the Petitioner was constrained to file execution peti@io‘n,
which remained pending upto 30.11.2017 .a'nd Petitioner

was having legal right and remained in impression that he

\

|

will get the relief through execution petition, but the .
|




1

stance of the Departmental Authorities of having

withdrawn the promotion order of the colleagues of the
Petitioner, have beéh accepted by the Hon'ble Tribunal

through Judgment Dated 30.11.2017. . | e

. That Petitioner applied for getting certified »copiesalof the
Honble Khyber Pakhtunkhwa Service Tribunal on

5.06.12.2017, which has been received to him on 18.'12'.2017,

hence within limitation of one month time, the petitioner is
i L. R
PO MU

moving instant deﬁaxtmental appeal against prc}iﬁotion
order Dated 04.10.2016 seeking his ante-dated/prbforma
promotion w.e.f .29.08.2008 on the following; " legal

grounds:-

|
- i .
_GROUNDS

¢
“

a. That the impugned order Dated 04.10.2016 p;fomoting the
Petitioner from the "post of Qanoongo as Naib Tehsildar is
against law, facts of the case and material a\Iraila‘b'le on
record; hence liable'to be rﬁodified and Petitidﬁer is
Aentitled for promoiti‘o‘n w.e.f; 29.05.2008 and not with
immediate effect as envisaged in the impggned :order

Dated 04.10.2016 thus the impugned\ order calls for

interference by your worthy honour.




. That as it has been established from the Judgment Da;ted

08.06.2016 of the Hon“'ble‘Khyber Pakhtunkhwa Service

Tribunal that the post of Naib Tehsildar stood vacan"t'fon

29.05.2008 and Petitiqner was also eligible for prométi:pn

on that very crucial date, so granting promotion sw,'ith .
immediate effect is the lélear cut violation of tHe law of the
land and judgments _;6f the superior Courts, thus_"jt‘he

- impugned order Dated 04.10.2016 is liable to be modifié;d. .

. That as the stance of the Departmental Authoritie“si;that
prgmotion order of thé ;junioré of the Petitione.r have ‘b.een ' -
With(:irawn on the gr?ound that tﬁey ‘were promgted.
through Administrati:ve'?Order prevailed upon the Hor_l'ble-

Khyber Pakhtunkhwa $érvi¢e Tribunal but the legal ¥ié’ht '

of the Petitioner to be promoted w.e.f 29.05.2008 could not °
vanished and give th‘é. Petitioner a fresh cause of acti;on;

hence, Petitioner’'s request for ante-dated/proforma'

promotion.

. That as the impugniéd order Dated 04.10.2016 v‘;as
challenged by the Pe';itioner through execution petifion
No.6 of 2017 and the same hag been finally decideci by the
Hon'ble Khyber Pakhtunkhwa Service Tribunal on

30.11.2017, so the time consumed in execution petition

- and also the time which has been consumed in obtained

’




certified coples of the execution pet1t1on and 1ts order

Dated 30.11.2017 may please be condoned in f111ng the

instant department appeal
||ii | . : : .ll i .
e. That it is the legal nght of the Petitioner that he W111 be -
considered for promouon on that very day and date When‘

the post fell vacantiand he was fulf1llmg the e11g1b1hty

cr1tena for the post of Naib Tehsﬂdar so denymg the

! - benefit of promotlort._ from that very crucial date. run

centrary to establish;e'd principle of law and ,judgments of
’ !

superior Courts, thus the action of the Departmental

Authorities needs to be modified.

It is therefore, most humbly pfeyed
that on 'at:ceptance -of | irts';tant
déapartmental appeal, the impugﬁed
Order No Estt: V/DPC/2016 dated
' 04-10-2016 may please be modified
and the Petitioner may please be ‘
lpremoted with effect from 29-65-' ' |

2008 with all ensuing back benefits.

Dated:-10.01.2018

'Naib Tehsildar BS-14




The Worthy Semor Member Board of Revenue,
Revenue & Estates Department,
Khyber Pakhtunkhwa Peshawar.

I}z . . -
Subject: DEPARTMENTAL APPEAL FOR ANTE—DATED/

: , PROFORMA PROMOTION W.E.F 29.05.2008
T WITH ALL ENISUING BACK BENEFITS '

'r!.

APPLICATION FOR CONDONATION OF DELAY
IN FILING INSTANT DEPARTMENTAL APPEAL
) '

;
i
'

7 e amm o
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Respected Sir,
N

I
Y
[
i

1. That the Petitionejxy‘_ was /prorﬁoted from the post of
Qanoongo as Naib ‘I"ehsildar vii:_le impugned vorder II‘)ated
04.10.2016, which was assailed by the petitioner by Way of
execution petition No.6 of 2017. The'execution petmon of

the Petitioner remained pending before Hon'ble Khyber .

Pakhtunkhwa Service Tribunal upto 30.11.2017.

2. That the stance of the Departmental Authorities that

promotion orders _of the juniors ef the Petitioner haw-ie Wbeen
withdrawn stood aicimitted by the Hon'ble Khyber
Pakﬁtunkhwa Service 'I‘i'ibunal through its Judgment Dated
| - 30.11.2017 but the ground of withdrawal ef prorr;otion

“orders of Petitioner is no hurdle in the way of the

petitioner to be promoted w.e.f., 29.05.2008 which is his

leg‘al right and give'ﬁim a fresh cause of action.




W .
U

e {-'u.‘,,.{‘.

3. That Petitioner persuéde his legal remedy againét the

i

ifnpugne(_i order Date“d 04.10;2016 by way of exec;ition
petition No.6 of 2017 which remained pending‘;ulpto
30.11.2017. For obta:ining certified copy of ]udg;r:l;c‘ant
Datéd 30.11.2017 the P:a'titionef applied on 06/ 12/201"; ;zmd

i

the same has been received to the Petitioner -on
]

28.12.2017 while insté.nt departmental appeal is being
' L , ‘

filed on 10.01.2018 within a period of one month time, thus
the same may pleaSe:lbe treated as Within time and delay

in filing the same may please be condoned.

It is therefore, most humbly prayed
that delay in filing instant aﬁpeal

~rﬁay please be condoned.

N

Dated:-10.01.2018 Ghular Abbas

+ Naib Tehsildar BS-14
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. ,,/3' GOVERNMENT OF KHYBER PAKHiUNKHWA '._0 .
- BOARD OF REVENUE 5 5
REVENUE & ESTATE DEPARTMENT
No. Estt:V/PF/Ghulam Abbas/DIk/ / n
. Peshawar dated the Oy /0%2018.
. T(_)
Mr. Ghulam Abbas » o ‘ ‘
Political Naib Tehsiidar Dissali. k - '
Through *  Political Agent North WazZiristan Agency. :
i . : . ‘
" ‘e SUBJECT:  APPLICATION,
Your application dated 19.03.2018 has been examined and filed by the-
Competent Authority, ' v
. /

Estt; V- 6
2784

_—7
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(i) A panel of two senior most officers shall be placed before the

Provincial Selection Board for each vacancy in respect of
promotion to BS-18 & 19. Similarly, a panel of three senior
most officers shall-be submitted to the Provincial Selection
Board for each position in respect of promotion to BS-20 and
| 21 and the officer with the requisite score on the Efficiency
! | : - . Indexshall be recommended for promotion.
(ii)  The. senior most officer(s) on the panel securing the requisite
threshold of the Efficiency Index shall be recomrnended by the
Provincial - Selection Board for promotion unless otherwise
deferred. In case of failure to attain the requisite threshold, he
(she)/they shall be supersedect and the next officer on the

|

panel shall be considered for promotien.

(b)  Marks for quantnflcatton of PERs, Training Evaluatlon‘ Reports and

Provincial Selection Board evaluation shall be assigned as under -

S. | Factor ‘ Marks for promotion Marks for promotion
No. ' t0BS-18 & 19 10 BS:20 & 21
1. | Quantification of PERs relating to present 100% S 70%
"grade and previous grade(s) @60% : 40% |. 1
2. Tralnlng Evaluation Reports as expiamed - - 15%
© | hereafter. : |
3. | Evaluation by PSB , - o 15%
Total 100% 100%

(c) A total of fifteen (15) marks shall be altocated to the Training
Evaluation Reports-(Nine marks @ 60% for the tramtng in the existing BPS -
and Six marks @ 40% in the preeedrng BS). Evaluation of the reports from
the Training Institutions shall be werked' out as undeér:-

(i) It shall be on the basns of Grade Percentage already awarded
by the National Schooi of Public Policy (National Management
College and Senior ’Management Wing) and its allied Training
Institutions as prowded in their reports.

(ii) ~- Previous reports; Qf;lold Pakistan Administrative Staff College

and old NIPAs where no such percentége has been awarded,




points shall be worked out on the basis of weighted average of -

e e v esaww ... the.percentage range of grades followed by these Institutions ... - . ..

- as reflected in table-A below:

TABLE-A
Old PASC & NIPAs

Category Range Weighted | Points of PASC | Points of NIPAs
Average @ 60%=9 ___@40%=6
A. Outstanding 91-100% 95.5% -8.60 5.73
B. Very Good 80-90% 85% 785 510
C. Good 66-79% 72.5% 6.52 4.35
D. Average ' 50-65% 57.5% 5.17 3.45
E. Below Average 35-49% 42% 3.78 2.52

(i)  Grades from Netional Defence University will be computed
according to the weighted average based on the Grading Key

for. the range provided by the NDU as reﬂected in Table B

- belew.
TABLE-B
NATIONAL DEFENCE UNIVERSITY

Category Range ‘Weighted Average Peints @ 60%=9

A Outstanding 76-100% o8% 782
|BPlus. Very Good 66-75.99% % 6.39

B- High. Good ‘| 61-65.99% 63.5% : 5.‘71'

B-Average. Average 56-60.99% |  58.5% : 5.26

B-Low. Below Average | 51-55.99% 53.5% 4.81

B-Minus.  Below Average | 46-50.99% 485% 436

C. Below Average | - 40-45.99% 143% , 387 .

F. Below Average | 35-39.99% 37.5% ’ 3.37

(d) The. officers who have been granted e'xemption ‘from mandatory -
- training having attained the age of 56 years or completed mandatory period of
serving in a Training Institution Upto 27-12-2005, may be awarded marks on
notional basis for the trammg factor (for which he/she was exempted) in
proportion to the marks obtained by them in the PERs.

(e) Status quo shall be maintained in respect of officers of special cadres
such as teachers, doctors, professors, research scholars and incumbent's' of
technical posts for promotion within their own Iine’ of speciality. However, for
calculation of their CEl, 70% marks shall beiaSS|gned to the quantlfled score
of PER s and 30% marks shall be at the d|sposal of the PSB.




"

() For promotion against seié@iion posts, the officer on the panel securing

the disposal of the Provincial Selection Board in such cases shall be awérded
for technical qualification, experience and accomplishments  (research
publications relevant to the field of specialism).

‘ (9) Since three of the aspects of performance i.e..moral integrity, intellectual

integrity, quality and output of work do not figure in the existing PER forms,
the grades secured and marks scored by the officer in overall assessment
shall be notionally repeated for the other complementary evaluative aspects
and form the basis of quanﬁﬁcation. | ;

(h)  The performance of officers shall be evaluated in terms of the following ~
) grades and scores:

(i) The outsténding grading: shall -pe ‘awarded. to officers showing
exceptional performa'nce but in no case should exceed 10% of, the officers
reported on. The grading is not to be printed in the PER form but the reporting-‘
officer while réting an officer as “outstanding" may draw anothef box in his
own hand in the form, initial it and write outstanding on the descriptive side.
Convincing justification for the award shall ‘be recorded by the reporting
/countersigning officer. The discretion of awarding “outstanding”, is to be
exercised extremely Sparingly and the award myst be merited. | | | T
oA “The.quantification formuta-ang instriictions for wérking out quentied
score are annexéd. |

V. .Promotion of officers who are on deputation, long leave, foreign




b)

e)

f)

The civil servants who are on deputation abroad or working with international

agencies within Pakistan or abroad, will be asked to return before their cases

come up for consideration. If they fail to return; they will not be considered for -

. promotion. They will be considered for promotion after earnrng one calendar

PER and their seniority shall remain intact.
In case of projects partially or fully funded by the Federal or Provincial
Government where PERs are written by officers of Provmmal Government,

the condition of earnmg one calendar PER shall not be applicable to officer on

'-deputatlon and the officer on return to his/her cadre shall be considered for

promotion. ’
The civil servants on deputation to Federal Government, Provincial

Government, autonomous/semi-autonomous organlzatlon shall be considered

for promotion and informed to actualize their promotton within their cadres

They shall have to stay and not be allowed to go back rmmedlately after,

promotion., Such stay shall be not less than a- mmlmum of two years If he/she

‘declines his/her actual promotlon will take place only when he/she returns to

his/her parent cadre. His/her semonty in the higher post shall, however stand
protected. 4 o

The cases of promotion of civil servants who have not successfutly completed
the prescribed mandatory training (MCMC, SMC & NMC) or have not passed
the departmental examination for reasons beyond control shall be deferred.

Promotion of officers still. on probatlon after their promotion in their exrstmg
Basic Scales shatl not be considered.

g) A civil servant initially appointed to a post in a Government Department but.

retaining lien in a department shall not be considered for promotion in hfS

parent department. However; in case he returns _to parent -department, he

‘would be considered for promotion only after he earns PER tor one calendar

year.

A civil servant who has'resigned shall not be considered for promotion no
matter the resignation has yet to be accepted.

Deferment of Promotion:

(@)  Promotion of a civil servant _.vvilll be‘ deferred, in addition to reasons
given in para-|V, if - ]

. !

(i)  "His inter-se-seniority is disputed/sub-judice.

.
i
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(ii) Disciplinary or departmental proceedings are pending against him.

(i) The PER dossier is incomplete or any other document/ information
required by the PSB/DPC for determining his suitability for
promotion is not available for reasons beyond his control.

(b) . The civil servant whose- promotion has been deferred will be

considered for promotion as soon 'as the reasons for deferment cease to
exist. The cases falling under any of the above three categories do not
warrant proforma promotion but the civil servant will be considered for
promotion after determining his correct seniority over the erstwhile juniors.

(c) . If an officer -is- otherwise--eligible for promotion but has been

inadvertently omitted from consideration in the original reference due to

clerical error or plain‘negligence and is superseded, he shouldf be considered
for promotion as soon as the mist:ake‘is noticed. _
(d) If and when an officer, after his seniority has been correctly
determined or after he has been exonerated of the charges or his PER
dossier. is complete ‘or his-inadvertent omission for promotron comes to
notrce is considered by the Provincial Selectlon Board/‘ Departmental
Promotion Committee and is declared fit for promotion to the next higher
basic scale, he shall be deemed to have been clearejd':for promotion
alongwith the. officers junior‘to'fhln:t who were considered in theiearlier meeting
of the Provincial Selectlon Board/Departmental Promotlon Commrttee Such
| an officer, on his promotion will be allowed senrorrty in accordance with the
proviso of sub- section (4) of Sectlon 8 of the North West Frontier Province
"Civil Servants Act, 1973, whereby officers selected for promotion to a h:gher
- post in one batch on their promotron to the hrgher post are allowed to retain
their inter-se-seniority in the Iower post. In case, however, ‘the date of
continuous appointment of two or more officers in the lower post/grade is the
same and there is no specific rule whereby their mter~se senlorrty in the lower
grade can be determined, the officer older in age shall be treated senior; -
(e) I a civil servant is superseded he shall not be considered for

promotion until he earns one PER for the ensuing one full year.

scale/post by the PSB/DPC and the. recommendations are not approved by

i
]
1
3
)
i

the competent “authority within~ a perro% of ,six months from such
‘recommendations, they would lapse The case of such civil servant would
require placement before the PSB/DPC afresh.

(f) lf a civil servant is recommended for promotion to the higher basic
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2.

Date of Promotion:

- Promotion will always be notified with immediate effect.

Notional Promotion:

In respect of civil servants who retire (or exptre) after recommendatlon of their

promotlon by the PSB/DPC, but before its approval by the competent N

authority, their promotion shall be deemed to have taken effect from the date

. of recommendation of the PSB/DF’C as the case ‘may be, and their pension

shall be calculated as per pay which they- would have recelved had they not

| tetlred/explred

Promotion of Civil Servants who are awarded minor penalties.

(@) - The question of promotion to BS-18 and above in case of civil servants
who have been awarded minor penattaes has been settled by : the adoption of
quantification of PERs and CEl which allows consideration of: such cases for
promotion subject to deduction of 5 marks for each major penalty 3 marks for
each minor penalty and 1 mark for each adverse PER from the quantified

score and recommendation for promotion on attammg the relevant quallfyung
threshold.

.(b) . However, the CEI policy is.. not applicable to civil servants in BS-16 and

below. In this case, the concerned assessing ‘authorities: will take irito |
consideration the entire service tecord with weightage to be given for recent
reports and any minor penalty will not be a bar to promotiontof such a civil
servant. | | '

Promotion in case of penqu in vestigations by NAB

If there are any NAB investigations being conducted agamst an officer, the

fact of such investigations needs to be placed before the relevant promotion

fora which may take a considered decision on merits of the case.

All the exastlng instructions on the subject shall stand superseded to the

above extent wuth tmmedtate eftect

- Yours faithfutly,

( MUHAMIVIAD ABID MAJEED )
Spemat Secretary (Regulations)




CEndst: No. SOE-III(E&AD)1-3/2008
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Copy forwarded to: |

~ The Director, Anti-Corruption Establishment, N.-W.F.P., Peshawar.

—
e

-
w

Librarian, E&A Department.

Endst: No. SOE-II](E&AD)1¥3/2008

Copy forwarded to:

Dated Peshawar the 28t January, 2009

The Accountant General, NWFP, Peshawar.

The Registrar, Peshawar High Court, Peshawar.

The Director, Staff Training Institute, E&A Department, Peshawar..
All Additional Secretaries in E&A Department, GONWFP.,

Reforms Coordinator, Reforms Cell, E&A Department.

All Deputy Secretaries in E&A Department, GoNWFP.

The Secretary, NWFP Public Service Commission, Peshawar.

The Registrar, NWFP Service Tribunal, Peshawar.

All Section Officers in E&A Department, GoNWFP.,

Private Secretary to Chief Secretary, N.-W.F.P.

Private Secretary to Secretary, Establishment Department, GoONWFP.

( Syeda Fanzeela Sabakat )’
Sectzon Officer (E-111)

Dated Peshawar the 28t January, 2009

The Chief Secretary, Government of the Punjab, Lahore.
The Chief Secretary, Government of Sindh, Karachl
The Chief Secretary, Government of Baluch:stan Quetta

( Syeda Fanzeela Sabakat )
Section Officer (E-111)




First Step

Ari;thmetic mean will be calculated for each calendar year

- containing 2 or more PERs to derive the PER score for that year as follow: -

e

M = 3 My ]
T
"~ Where
My = . marks for each PER recorded in calendar year ‘y’,
"Ny = - Number of PERs recorde.d in yeér v,

" and Xstands for summation.

Second Step

Average marks for each level will be calculated acciording- to the
following formula: ' ‘

Average marks = S M
T
Where
M = Marks for PERs: and

T

Total nuniber of PERs in posts at that level.
. S .

Third Step
Weightage for posts held at each lével will be given as follows in

computing the aggregate score against a uniform scale of 100 marks for
promotion:

i  to post carrying basic pay scale 18 10xA

(i)  to post carrying basic pay scale 19 (6XB)+(4xA)

(ii))  to post carrying basic pay scale 20 (5XC)+(3xB)+(2xA)
-{iv)  to post carrying basic_pay scale 21 (5XD)+l(3XC)+(A+B)

Where . ‘

Average marks for reports in posts carrying basic pay scale 17

>
i

= Average marks for reports in‘pos't's carrying basic pay scale 18

Average marks for reports in posts carry‘in'g basic pay scale 19

O N W
I

1l

Average marks for reports in posts é—g;‘rying basic pay scale 20




Fourth Step

The following additions/deductions shall be made in the total

marks worked out in the third step for purposes of mandatory trainings.

A. Additions:

(1)

for serving in a Government training
institution, including thosé meant for
specialized training in any particular cadre,
for a period.of 2 years or more

B. Deductions:

@

(ii)

(iil)

for each major penalty imposed under the-

Government  Servants  (Efficiency and
Discipline) Rules, 1973/Disciplinary - Rules
prevailing at the time.

for each minor penalty imposed under the
Government  Servants (Efficiency and
Discipline) Rules,” 1973/Disciplinary Rules
prevailing at the time. -

for adverse remarks (deductions be made
for such remarks only as were duly
conveyed to the concerned officer arid were
not expunged on his representation, or the
officer did not represent)

2 marks

5 marks

-3 marks
i

1  mark
per PER
containing
adverse
remarks

Note: For purpose of CEJ, the negative marks for adverse entries
and / or imposition of penalty shall be deducted from the
quantified score of the relevant grade. However, additions
for serving in a Government training institution for a period
of two years or more shall be made in the total quantified

scores of the PERs.




ANNEX: IT

INSTRUCTIONS FOR GUIDANCE

While filling in the quantification Form and working out quantification

marks the following factors may be kept in view to avoid in error:-
() - DEDUCTION is to be made as indicated below:- ‘

(a) One mark for each adverse réport;

b) 3 marks for each minor penalty imposed on a civil servant A
in a disciplinary case under E&D Rules, 1973/Disciplinary -
Rules prevailing at the time; ' '

(0) 5> marks for each major penalty imposed on a civil servant
in a disciplinary case under E&D Rules, 1973/Disciplinary
Rules prevailing at the time. B .
(ii) Addition of 2 marks is to be made for service in a (specified
training) institutions for a'period of two years or more.

(i), I more than one PERs have been initiated on an officer during the

calendar year, their average marks would be the marks for the
whole calendar year. : -

(iv) Writing of a PER covering part periods of two calendar years is not
permissible. . o

v) It a period of report is less than 3 months, it shall be ignored for
purposes of quantification. '

(vi) -+ Quantification marks should be in round figure.

(vii) If the overall grading in a PER is ambiguous e.g. placed between
‘Good’ and ‘Average’ the quantification will be based on the lower
rating. ; ‘ : A

(vi)  Where Only two reports or less are available on an officer against
posts in a particular basic pay scale, these PERs will be added to
the PERs earned in the lower post for, calculating the average
marks. ' :

(ix) ~ Where an officer appointed to a higher post on acting charge basis
is considered for regular promotion that post, the PER earned
during acting charge .appointment will be added to PERS earned in
the lower post for calculating average marks.
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‘O:R.D.ER

No.Estt:V/DPC/NT/2019/

G OVERNMENT OF KHYBER PAKE(TUNKH WA
" BOARD OF REVENUE

. REVENUE & ESTATE DEPARTMENT ,
Peshizwar dated the 2.5 /01/2019

On the recommendation of Iﬁ)cpartmental‘

Promotion Committee meeting dated 22.(1.2019, the Competent Authority is pleased to order the .

promotion of the following Kanungos (B3-

11) _6f Peshawar, Malakand, Bannu and DIKhan
' Divisions'to the post of Naib Tehsildar (BS~14} on regular basis with immediate effzct :-

) NAME OF OFFICIAL OFFICES
1, M. Gohar Ali Kanungo office of the Deputy Commissioner Nowshera
2. Mr. Ahmad Nawaz Kanungo office of the Deputy Commissioner Shangla
13, Mr. Hazrat Hissain Kanuingo office of the Deputy Commissioner Shangla
4. Mr. Sadiq Akbar Kanungo office of'the Deputy Commissioner Dir Lower _
5.1 Mr. Murad Ali - [ Kanungo office ofithe Deputy Commissioner Bannu,,
6.+ Mr. Saadullah Lanungo office ofjthe Deputy Commissioner DIKhan
7. Mr. Haq Nawaz ) .anungo offize ofithe Deputy Commissioner DIKhan
8. Mr. Hakim Khan -anungo office ofithe Deputy Commissionet DIKhan
9. Mr. Gohar Zaman J ammgo offiv:¢c ofithe Deputy Commissioner DIKhan
10 Mr. Mohmmad Ashraf | .. .anungo offiue of the Deputy Commlssioncr DIKhan

v e unetitid

On promotion, the above officials shall bs on pxobauon for a period of one yeax in

. (,onsequcm upon 1heu pronollon the followmg posting - ’/ lransfcr 18 hc,rcby
- mclu ed Wllth immediate effect: - '

terms ~of Section-4(2) of Khyber -Pakhtunkhwa Civil Scrvant Act, 1973, read with Rule

}5 of

i )1 \h

Khvbcn P 1khtunkhwa C1v1l Servant (Ap 0ir.ment, Plomntlon and ’llansfer) Ru]es - 1989

t 1

- [ UONE
J Rl |

"1

. T _.l.

— EETRY I\l WL ]
S. ,0 NAME OF OFFICIAL FROM b L0 chengla |
l. ¢ .| Mr. Gohar Ali Naib Tehsildar (OPS) Cear nangly n
i , | Ekhaghund Rctamed on the, ame ,pog.to\, ‘
2. [ | N7 Ahmad Nawaz District Kanungo T
S Shangla . Retamed on the, <amc pp‘ﬁ"m T
3. Mr. Hazrat Hussain Naib Tehsildar Larjum Retamed on the saie poﬁtd“ NN
4. Mr. Sadiq Akbar Naib * Tehsldar  Dir Ret d d ; A dibchan p
B Lower | ¢ ained on the same pqﬁ(an iR
5. Mr. Murad Ali -1 - Na: !, '] chsildar Bal\akhcl Relamcd on the same poélw e o ]
6. '| Mr. Saadullah Kz mgo office of the | Services placed at the disposal of
De lt,y - Commissioner Commissioner DH\_hanl n fo
N Dl{‘han , further posting in thc Dlylslqm ]
7. Mr. Haq Nawaz Nail * Tehsildar (OPS)
oL ~ Can ;cﬂi dation Retained on the §ame post !
8. T Mr. Hakim Khan Sul - Regist OPS .
o : .“_,\ DI han gistrar ( ) Retained on the same postely i
9. " | Mr. Gohar Zaman Nait Tehsildar P o :
o ¢ Sarlw akaic wildar (OPS) Retamed on the same post
10.1 | Mr. Mohmmad Ashraf Kanungo of the office of Sexvu.es placed al th disposal of
' Depuly Commissioner. | Commissioner - ’DIKhan or |
DI”(hcm further posting 1r_1 the lesmn )
N et
. S Senior Mcmbcr‘ st
Minutes ' «q, '
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Copy fox_-warded' to the:-

~ Accountant General Khyber Pakhtunkhwa. '
Commissioners, Peshawar, Malakand, Bannu and DIKhan Division.
Deputy Commissioners of the respective District.

District Accounts Officers of the respective District-

P.S to Senior Member Board ¢f Revenue.

Officials concerned.
-Personal Files.




