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Appellant Syed Roidar Shah in person
present. Mr. Kabirullah Khatték? Addl. AG -for the

respondents present. Appellant made a verbal request
that his counsel has gone abroad. Granted. To come up

for preliminary hearing on 18.07.2018 before S.B.

Y AN

Chairman

Counsel for the appellanf and Addl: AG tor respondents
present. Counsel for the appellant requested for withdrawal of the
instant appeal. In this respect his signature also obtained {in the
margin of the order sheet. Request accepted and the appeal in hand
is therefore, dismissed as withdrawn. File be consigned Vto the

record room.

ANNOUNCED:
18.07.2018

(Ahmad Hassan)
Member
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Service Appeal No. 532/2018 -

02052018  Appellant in person and Mr. Kabirullah - Khattak, -

Additional AG for the resbbhde‘hts present. The Tribunal is
non-functional due to retirement of our Hon’ble Chairman.

Therefore, the case is adjourned. To come up for same on

117.05.2018, L
Reader
:17{}05.201_8 - Junior to counsel for the appellant Mr. Shumail Ahmad

Butt, Advocate present. and requested for adjournment.

<~

Granted. To come up for preliminary hearing on 04.06.2018

before S:B. |
Sy
. Chairman
04.06.2()18 Appellant present. Learned Addl: AG also present.

Appellant submitted an application for adjournment. Adjourned. To

" come up for arguments on 11.06.2018 before S.B.
. : o \

o

mber
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Couﬁsel for {116 appellant present. Preliininary arguments heard
and case file peruséd. Learned counsel for the appellant argued that »
préviously service appeal no. 458/2017 filed in this Tribunal was
dismissed vide judgment dated 30.11.2017. On a query from this
Tribunal 1eaméd counsel for the appellant confirmed £hat an appeal
has been filed against the said judgment of this Tribunal in
Supreme Court of Pakistan, which s peﬁding adjudication. He

further contended that respondent no.2 decided departmental

* appeal of class-1V employees of the Lady Reading [-los_pital vide

order dated 05.01.2018. Directions were conveyed for withdrawal

_ of reliving orders and release of salary. On the same analogy order -

 dated 0Ol 02.2016,09.02.2016,1 0.02.2016  and 17.02.2016

pertaining to the case of the appellant was also withdrawn through
order dated 24.01.2018. As a sequel to above the appellant
submitted arrival report on 09.02.2018 and started 'perfornﬁng duty
at ‘LRH. That astonishingly vide order dated 29.01.2018, order
dated 24.01.2018 was withdrawn. Feeling: :éggrieved he filed .
dép'zir'tliiér‘ltél appeal on which date' is not mentioned but the same
was ‘rejected on 2.03.218, hence, the instant service appeal.
Learned counsel for the, appellant when confronted on the pomt
that this issue has already been decided by this Tribunal vide
judgment dated 30.11.2017. The same order impugned in the
previous service appeal was withdrawn by the competent authority |
on 24.01.2018, as such the present appeal is hit gy Rule-23 of
Khyber Pakhtunkhwa Service Tribunal Rules 1974 because it had
become a closed and past transaction. In respoﬁse he argued that

order dated 24.01.2018 gave a fresh cause of action and valuable

rights of the appellant had accrued. Hence, the principle of locus-

poenitentiae 1s also aitracted in this case. Through the present
appeal impugned order dated 29.01.2018 has been challenged in

this Tribunal. Let pre-admission notice be issued to the jearned

Adll: AG to assist the Tribunal. To come up for further preliminary

hearing on 02.05.2018 before S.B.

——
(Ahntad Hassan)
Member




g} | Form-A
" FORMOF ORDERSHEET
Court of
Case No, 532/2018
S.No. | Date of order Order or other proceedings with signature of judge .
" proceedings -
1 2 3
1 16/04/2018 The appeal of Syed Roisdar Shah presented today by Mr.
Shamail Ahmad Butt Advocate may be entered in the Institution
Register and put up to the Learned Member for proper order
pleaée.
EGISTRAR ,
- 1 m(h £ This case is entrusted to S. Bench for preliminary hearing

to be put up there on 1& fdl( 1@

MEMBER




. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
: 8 ‘ . j | Service Appeal NO._Q_L_/_/ZO‘IS Khyber Pakbtakhwa

Scerwvice "Tribag nal

T Syed Roidar Shah, piaes o 576

Clinical Technician (Pharmacy), ' Dated M&a{g_

(President Provincial Paramedic Association as well as President

Paramedical Association Lady Reading Hospital),

Presently posted at MTI, LRH,

Peshawar. Appellant

Versus

! 1. Government of Khyber Pakhtunkhwa,
Through Secretary, Health Department,
Civil Secretariat, Peshawar.

2. Directorate General Health Services,
Through Director General,

Attached Department Complex,
Khyber Road, Peshawar.

3. Secretary Establishment,
Government of Khyber Pakhtunkhwa,
Peshawar.

4. Hospital Director,

A Peshawar.
: ii\ecﬁtgpnday ............ Respondents

Registray
SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNALS ACT, 1974 AGAINST THE IMPUGNED APPELLATTE
ORDER NO. SOH-III/8-60/2018(ROIDAR SHAH & OTHERS) DATED
20/03/2018 BY VIRTUE OF WHICH THE APPEAL FILED BY THE
APPELLANT DATED 06.02.2018 WAS REGRETTED,

May it please this Honorable Court

1. That the Appellant is a civil servant appointedon 02.08.1987against a vacant
. post at Lady Reading Hospital, Peshawar and hasstarted his career with zeal
‘and dedication and served the public at large on several positionssince his

appointment to the best of his abilities and full satisfaction of his superiors,

n consequently since around three decades he is performing his duties at the

-
-

MTT, Lady Reading Hospital, ’ a

14



aforesaid hospital. Presently he is working as Clinical Technician
(Pharmacy).It 1s pertinent to mention here that the Appellant is also the
President of Provincial Paramedical Association as well as President
Paramedical Associatibn_LRH, Peshawar, a representative body and the
provincial chapter of Pakistan Para-Medic Association as well as the
Appellant is elected President of Para Medical Association Lady Reading
Hospital, Peshawar. Furthermotre the Appellant is the member of the
governing body of faculty and all the administrative, management and
general control of the faculty vests in the governing body.

(Copies of notification as President PPMA etc are annexure “A”)
(Copy of KP Faculty of Paramedical, Allied Health Sciences Act is Annex “A-17)

- That the parent national level body is registered under the Societies

Registration Act, 1960, the provincial chapter is also a duly recognized body
since 09.09.1970, while its constitution has been approved by Respondent
No. 1 Government w.e.f. 09.08.1992.

(Copies of the documents of registration etc are Annexure “B”)

. Thatupon promulgation of Khyber Pakhtunkhwa Province Medical

Teaching Institutions Reforms Act, 2015 (Khyber Pakhtunkhwa Act No. IV
of 2015), Para Medic Association, LRH, Peshawar filed 2 Writ Petition No.
2643-P/2015 questioning creation of surplus pool, asked for directotship

for the Paramedics in the Boards of Governor of MTT and questioﬁed the
clause of “till further order”.

(Copy of the Writ Petition # 2643-P /2015 is Annexure “C”)

- Thatthis Writ Petition was taken up for hearing alongside numerous other

writ petitions by a larger Bench so specially constituted to deal with matters
of vires of the Act, 2015 ibid and other related issues. It is a matter of
record that Yyhile dismissing other Petitions against the vires of the Act,
Writ PetmoniNo 2643-P/2015 was partially accepted in Judgment and
Order of the Honorable Larger Bench dated 23.12.2015 as this Honorable
Court while acknowledging and appreciating the metits of the matters

agitated by paramedics, allowed their plea against “further orders” and their

representation in Board of Governots.
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- 5. That seeking enforcement of constitutional rights through a Constitutional

Petition was not taken in go6d grace either by the Respondents or for that
matter by the Chairman Board of Governor, LRH Peshawar, who is
championing the cause of so-called reforms in MTIs and is acting as quasi
advisor to the Respondent Government. He had been heard saying
nu?nerously that he would make sure that no one can stay in MTTs if he is

challenging him or questioning his wisdom and authority.

- That while momentarily parting from the discussion at hand, it is significant

to point out that while misinterpreting a certain part of the Judgment of the
larger Bench dated 23.12.2015, Respondent No. 1 Government through a
Notfication No. SO(R-IT)/E&D/1-6/2009 dated 08.02.2016, while
purportedly exercising powers under Section 4 of the West Pakistan
Essential Services (Maintenance) Act, 1958 and in total defiance to the very
intent and spirit of the Act, 2015 has issued direction to all the persons
working or engaged in the Medical Teaching Institutes not to leave their
place of duty without prior permission of the competent authority.

(Copy of the Notification under Essential Services Act is Annexure “D”)

(Copy of the WP Essential Services (Maintenance) Act, 1958 is Annexure “E”)

. That meanwhile, Government took certain steps to dissolve Post Graduate

Medical Institute (PGMI) that greatly disturbed the concerned doctors.
Demands were also being raised for grant of health professional allowance.
In this backdrop, Respondent No. 1 issued the Notification under Essential
Services Act. While displeased with this - Notification and so-called
imposition of emergency amongst other issues, doctors working in these
Hospitals and MTIs started protesting against the .Government. This
agitation aggravated further and some health professionals primarily led by
doctors announced strike on 09.02.2016. The fact of strike, led by doctors
was also widely reported both in print and electronic media.

(Copies of press clippings are Annexure “B)

8. Thatafter a couple of days of negotiations, all the demands of doctors were
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acceded to and they were all let off, without any proceedings but the poor
low-paid paramédics who had no v131b1hty whatsoever in the so-called strike
and had not been concerned actually with any ER or OTs are being
punished without the mandate of law.

(Copies of the news reporting calling off of the strike are Annexure ‘@‘")

- That while seized of an opportunity to get rid of office bearers and some of

the members of Para Medical Association, and while actuated with clear mala
fide and political agenda, Respondents instead of proceeding against doctors,
chose to victimize low-paid employees while showing more loyalty to the
Chairman Board of Governors LRH, issued an office order bearing No.

2267.84/AE-VI DATED 09/02/2016 wherein he transferred the appellant

and several others of their duties in absolute ignorance and violation of
attending law and circumstances. It is important to point out that the
appellant is a permanent civil servant and office bearer of the association at
several levels therefore cannot be left at the mercy of Respondents and
there most influential political figure whom have no authority to issue any
order or treat the appellant in any manner, in grave infraction and defiance
of the law on question. Thus theAppellant, along with other office bearers,
was thus ordered to be transferred out of his concerned MTT to a far flung
place of the Province by virtue of Office Orders dtd 09.02.2016 issued by
Respondent No. 2.The Office Orders read as:

“On their involvement in illegal activites contrary to the

conduct rules 1987, as well as essential services

(maintenance) Act 1958 and subsequent relieving from

MTI/ LRH Peshawar on account of strike/agitation,
leaving the patients in emergency and operation theaters

crying  for  survival, the following staff stand

transferred.....”

(Copy of the transfer order is Annexure “%”)

10.That the appellant, while was having no other temedy, filed departmental

appealNo. 341/16/PPMA-KPK dated 23.02.2016 to the Respondent. No.1

being Competent Authorityin hope that he will get relief from that forum




LT T E

11.

&

but in vain consequently the Appellant along with many others. while

aggrieved with the Transfer ordérs thadé under the garb of Essential Service

(Maintenance) Act, 1958 or otherwise challenged the same before the

Honorable Peshawar High Court by way of W.P. No. 557-P/2016 titled as
“Johar Ali and Others vs Government of Khyber Pakhtunkhwa
etc”wherein interim relief was granted to the Appellant along with many
others which remained intact for over a year or so but the case was heard by
a'Division Bench of the Peshawar High Court on 25.04.2017 wherein they
have heard the arguments at length but unfortunately the aforesaid petition
was, dismissed while holding that the Appellant and others are civil servants
and their grievances relate to the terms and conditions of the service

therefore the appropriate remedy for seeking the redressal of their grievance
is Services Tribunal. |

(Copy of the Departmental Appeal is annexute ‘@’)
(Copy of WP.557-P/2016 & Judgment dated 25.04.2017 is Annexure “@’)

Thatsoon after the decision rendered by this Honorable Court in W.P 557-
P/2016, the Respondent No.4 issued relieving order No. 6308-
15/HD/LRH dated 05.05.2017 of the Appellant and directed him to report
to the office of Respondent No.2. It is of significance importance that
Respondent No.4 is not a competent Authotity to relieve the Appellant
therefore his act of relieving the Appellant is in total defiance of the law and
policy.
(Copy of the Relieving Order is Annexure ‘;‘K)

12. That it is also worthwhile to point out that in the year 2009 Appellant, while -

selected as president paramedical association LRH, was allotted a separate
office by the then Chief Executive of the Aforesaid hospital wherein he is
easily accessible to all the association members as well as the Appellant use
the place for office purposes. It is a policy of the provincial government,
duly circulated in the Esta Code that Office Bearers shall not normally be
transferred during the currency of their office therefore the Appellant rights

are protected as per policy and is thus not transferrable outside Lady....

Reading Hospital but the Respondent No. 2 issued Transfer and Posting
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Order of Appellant, while ignoring the aforesaid policy and settled legal
position qua union member efnployeés; to District Kohat,

(Copy of the allotment of the office to PMA is Annexure “»@3’)
(Copy of the Government policy is Annexure ‘)

13.That it i1s also of great importance to mention here that paramedical

association has been given due representation by the Government as vide
letter No. SOH({II)/HD/3-5/Paramedics/2016 dated 17.10.2016 it has
been circulated to several departments related to health that wherever there
is a meeting related to paramedics so representation of at least two of their
office bearers be ensured, which can be reflected from minutes of the

meeting headed by Special Secretary for Health Department where two of

~ the office bearers, including the Appellant, attended the meeting.

)
(Copy of the notification and minutes are Annexure “ﬁ?’)

14. That it is also important to point out before this honorable Tribunal that

due to the afore stated strikes etc 39 employees of Ayub Teaching Hospital
and certain others were also transferred out to far ﬂung areas of the
province but due to the intervention of the Special Assistant to Chief
Minister, Mushtaq Ahmad Ghani the transfer orders of all the 39 employees

were recalled and they were remained at their eatlier places of work.

(Copy of the Order pertaining to ATH is Annexure “i@”)

15. That consequent upon the decision rendered by the Honorable Peshawar

High Court, Appellant, who had bonfidely believed that their remedy was
genuinely claimed before the High Court and thus he had sought remedy
before the wrong forum,consequently filed a Service Appeal No. 458-
P/2017 before the honorable Service Tribunal along with application for
condonation of delay but unfortunatelythe same was dismissed by this
honorable Tribunalwhile not condoning the delay that too when the
Appellant had bonafidely and diligently pursued his remedy before High
Court as he was transferred in the garb of punishment allegedly for violaton
of KP Essential Services (Maintenance) Act, 1958, which is not terms and
conditions ipso jure.

(Copy of the Appeal 458-P/2017 and Otrder thereupon is Annexure “@‘}’)
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16.That, on the other side, the Honorable Péshawar High Court has

intervened in a similar rhatter and has magnanimously passed a judgment
and Order dated 15.11.2017 in WP.555-D/2017, while rescued the
Appellant and held as:

“it clearly indicates that for all intents and
purposes, the Petitioner was a Government Servant
according to his appointment order and was to be
dealt with in accordance with the Government
rules and MTI has nothing to do with his services
particularly when the Petitioner has not joined
MTI and thus, the impugned order dated
09.05.2017 is not sustainable.

6. For the reasons mentioned above, we allow this
petition and declare the impugned order dated
09.05.2017 as illegal, without jurisdiction and
ineffective upon the rights of petitioner...”.

Besides, this Honoréble Tribunalhas also intruded and rescued the
Appellant in a similar nature case through service appeal No. 480-P/2017
dated 15.12.2017 and consequently allowed the appeal and impugned
transfer order was set aside.

(Copy of the Order in WP 555-D /2017 is Annexure “&i’
(Copy of the Order of this Honorable Court is Annexure “%”)

17.That in addition to the above, the Respondent No.2 while deciding the

departmental appeals of the class VI employees of the Lady Reading
Hospital elaborately discussed all the above legal and factual points and
thereafter accepted the appeal of the class VI employees. It is important to
mention here that the Respondent No.2 also admits that the terms and
condiﬁbns of civil servants are protected under section 16 of the MTI Act,
2015. He further admitted that if this practice continues so it will lead to
unmanageable situation for the provincial exchequer.

(Copy of the Order of appeal acceptance of Class-IV is annexure “@”)

18. That,subsequent to the above, a note was moved on departmental appeal of

the Appellant for cancellaton of the transfer order issued by the




3 ? Respondent, wherein it has been mentioned that the civil servants ate to be
dealt in accordance with the government rules and MTI has nothing to do
with them accordingly the para concerned was approved and resultantly
Notification No. 1092-98/AE-VI dated 24.01.2018 was issued wherein the
competent authority accepted the departmental appeals and cancelled the
impugned transfer orders.

(Copy of the order dated 24.01.2018 is Annexure F5)

19.That thereafter the Appellant took a sigh of relief and believed that justice
has prevailed thus started performing his duties with more zeal and
enthusiasm then earlier but the above act was not taken in good grace by the
Chairman BOG so he started pressutizing the Respondent. No.2 to undo
the same which he can’t beingfunctus officicbut most shockingly the
Respondent No.2without having authority revoked the order dated
24.01.2018 vide illegal office order No. 18920-912 /E-V dated 29.01.2018.

(Copy of the order dated 29.01.2018 is Annexure “@”)

20. Thatthe Appellant while gravely aggrieved with the illegal order dated
29.01.2018 filed a departmental appeal to Respondent No.1 on 06.02.2018
but most unfortunately the same was regretted vide letter No. SOH-III/8-
60/2018(Roidar Shah & Others) dated the Peshawar 20.03.2018 (hereinafter
to be called as impugned order for facility of reference).

(Copy of the Departmental Appeal is Annexure (@,)
(Copy of the Order dated 20.03.2018 is Annexure <@“-,,)

21. That the Appellant while feeling gravely dissatisfied and aggrieved of the
impugned order dated 29.01.2018 and 20.03.2018.

Hence this appeal inter-alia on the following grounds:-

Grounds warranting this Appeal:

a. Because the impugned appellate orders dated 29.01.2018 and 20.03.2018 are

illegal, unlawful, without lawful authority and thus of no legal effect.

b. Because the impugned ordersare passed without any legal or plausible
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justification and are thetefore liable to be reversed.

. Because the Respondent No.2 being Functus Officio has got no authorityl

whatsoever to pass such anillegal order.

. Because the departmental appeal of the Appellant has once been accepted

thus its annulment on the whims of the Chairman BOG Lady Reading

Hospital is illegal, unlawful and without lawful authority.

- Because in similar nature case the Honorable Peshawar High Coutt, Peshawar

in its Judgment and Order dated 15.11.2017 has rescued the Appellant therein
while stating therein that the civil servants are to be dealt in accordance with

the Government Rules and not under the MTT and by the MTT hierarchy.

Because similar stance has been adopted by this Honorable Tribunal in

Service Appeal No. 480/2017 while rescuing the Appellant.

. Because the impugned proceedings are due to malafide on the part of

Respondents and are liable to be reversed on this score as well.

. Because the Respondents are travelling way beyond the scope and approach

adopted for others thus the approach adopted for the Appellant is hit by the

Article 10-A and 25 of the Constitution.

Because the Appellant is an office bearer of the employees association and
leaves no stone unturned for the betterment of their fraternity therefore he

cannot be transferred at single stroke of pen.

Because 39 other employees of Ayub Teaching Hospital were transferred due
to the same reason but there transfer order was cancelled on the next day
because they realized that civil servants as well as office bearers cannot be

transferred during their tenure as a punishment. The Chairman and BOG of
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the AMC Teaching Hospital MTI have not shown undue obduracy and
vendetta whereas the Chairthan of thé MTI LRH has been abusing his position
and close relationship with Mr. Imran Khan (Chairman PTT) and thus is

browbeating and hoodwinking the government officials with impunity.

- Because the Appellant is elected President of the Provincial Paramedical

Association as well as President Paramedical Association Lady Reading

Hospital therefore his rights are guaranteed and protected under the laws,

Because the misgivings of the Respondents against the Appellant is utterly

out of place as the Appellant has not resorted to any illegal activities, so alleged

against him.

. Because no provision of the Essential Service (Maintenance) Act, 1958

mandates any transfer. In fact, the Respondents, while posting the Appellant

out is committing an offense under the aforesaid Act, 1958,

. Because once the Essential Services (Maintenance) Act, 1958 is notified, no

employer can order transfers at all.

- Because impugned orders are passed in tone and tenor of “punishment”. No

minor or major punishment can be imposed without due process of law.

- Because the impugned orders are passed in total disregard of the KP

Efficiency and Discipline Rules, 2011.

. Because most surprisingly the Appellants who are neither doctors nor care-

givers relating to emergency or for that matter operation theaters are being
allegedly prosecuted and punished for so called patients crying for survival.
How Office Assistants, Sweepers, Masalchi, bearers, lift operators and a few

clinical technicians are answerable for strike staged and held under the -




leadership of doctors.

Because the very act of letting off the doctors and choosing to prosecute only
low—paid employees and that too as a punishment for approaching this
honorable court is not only smacked with partiality, unfairness and nepotism

but is a clear violation of Article 4, 5, 25, 37 and 38 of the Constitution.

Because the Constitution of the Islamic Republic of Pakistan confers right on
every citizen of forming of an association as well as grants freedom of
assembly in the form of protest or otherwise thus the impugned order is

violative of Article of 16 and 17-of the Constitution, 1973.

Because as held numerously by superior judiciary including the apex Supreme
Court of Pakistan, no civil servant can be transferred except for public interest
whereas the impugned transfer order is clearly having a color of punishment

and is done on so called administrative ground rather than public interest.

Because as narrated in facts, appellant is office bearer of Para Medical
Association. It is a policy of the provincial government, duly circulated in the
Esta Code that Office Bearers shall not normally be transferred duting the

currency of their office to avoid unfair labour practices.

. Because the Respondents are acting in a_ manner clearly reeking

highhandedness, caprice and victimization.

. Because the Respondents are bent to illegally discriminate amongst health

care providers and paramedics without any reasonable justification or

classification.

Because the impugned orders are made with sole purpose of creating terror
and deterrence in heart of doctors by making the Appellant as mere guinea pig

and scapegoat for no fault on their part.

4
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y. Because recently the apex Supreme Court of Pakistan, while suspending’ a
Judgment of the Honorable Balochistan High Court, has acknowledged the
right of peaceful protest and agitation for rights of the government employees

and declared any clog on it as excessive and illegal.

z. Because Respondents have not treated appellant in accordance with law, rules
and policy on subject and acted in violation of Article 4 of the Constitution of
Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned

transfer order, which is unjust, unfair and hence not sustainable in the eyes of

law.

aa. Because neither ESTA Code provisions does permit the Respondents to pass

the impugned transfer order nor the Khyber Pakhtunkhwa Government

Servants (Conduct) Rules, 1987.

bb. Because even otherwise, as is apparent on the face of records, impugned
order is actuated with intent mala se as the Respondents are hell bent to get rid

of the appellant at any costs solely on political considerations,

cc. Becausesince the Appellant is admittedly President of the PPMA who cannot

be transferred out of his place of duty since completion of his office tenure as

per Policy.

dd. Because the impugned transfer order is clearly motivated with mala fide
rather than made in public interest. As the record suggests, the appellant and

~ his colleagues arevictimized for ulterior motives of theChairman Board of

Governors, Lady Reading Hospital.

ce. Because even the KP MTI Act, 2015 also protects the services of Appellant.

tf. Because in similar citcumstances, the Honorable Peshawar High Court and

Honorable Services Tribunal has allowed relief in aid of justice.
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gg. Because neither the Khyber Pakhtunkhwa Government Servants (Conduct)

Rules, 1987 not the Essential Services (Maintenance) Act, 1958 empowers the

Respondents to pass the impugned orders.

hh. Because the Appellate authority after accepting the appeal of the Appellant

I

vide order dated 24.01.2018 had nullified the transfer orders earlier issued,
Once deciding the appeal, the appellate authority was no more seized with the
lis and had no legal authority whatsoever to again reverse the said orders on

29.01.2018 and once again decide the matter against the Appellant.

Because the impugned order dated 29.01.2018 and that the consequent
refusal of appeal /representation are illegal, unlawful, without lawful authority

and thus of no legal effect.

Because once the transfer orders were vacated upon accepting the appeal of
the Petitioener and others, cancelling the appeallate order amounted to
transfer order afresh which was never made in the public interest but was

cleatly because of the pressure and duress exercised by the Chairman BOG

MTI LRH.

kk. Because once the earlier transfer orders were cancelled, the Appellant was

L.

restored to his original position and could only be transferred in public
interest. On the contrary, the Appellant was effectually retransferred without
being do in public interest when the Appellate authority, under the duress and
pressure of Chairman BOG MTT, cancelled and withdrawn his appellate order

on 29.01.2018 which order is clearly smacked with mala fide of law and fact.

Because the terms and condition of the Appellant and other civil servants are
duly saved by virtue of Section 16 of the MTI Reforms Act, 2015 (as amended

from time to time) and he cannot be adversely effected because of the

tevengeful attitude of the Chairman BOG.
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mm. Because  the impugned order dated 29.01.2018 is without jurisdiction

and is clearly a colorful exétcise of authority.

nn. Because appellant will raise other grounds at the time of arguments with the

prior permission of the Court.

It is thereforemost humbly prayed that on acceptance of the instant appeal,
the impugned Appellate orderNO. SOH-II1/8-60/2018 (ROIDAR SHAH &
OTHERS) Dated 20/03/2018 by virtue of which the Appeal filed by the appellant

dated 06.02.2018 was regrettedmay graciously be set aside along with original

impugned order dated 29.01.2018 and the Appellant may kindly be brought back to
his position prior to 09.02.2016.Any other relief not specifically asked for may also be
granted to the appe]lant if deemed fit, just and appropriate. A /( \\"\Q

Appellant

Shumail Ahmaﬂ%, tt,

Advocate Supreme Court\&

Through

Pakistan, .
& 2
H Bilal Khan
.- Advocate High Court, /
 Peshawar.

Dated:09/03/2018

AFFIDAVIT

ISyed Roidar Shah,Clinical Technician (Pharmacy),Presently posted at MTI, LRH,
Peshawar, do herby solemnly declare that the accompanying Appeal is true and

correct to the best of my Knowledge and belief and nothing has been concealed from

this Honorable Tribunal. A e /[\‘ &’\\:.'
' = DEPONENT
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Service Appeal No.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

/2018

Addresses of the Parties

Appellant
Syed Roidar Shah,

Clinical Technician (Pharmacy),

(President Provincial Paramedic Association as well as President
Paramedical Association Lady Reading Hospital),

Presently posted at MT1, LRH,

Peshawar.

Respondents

1. Government of Khyber Pakhtunkhwa,

Through Secretary, Health Department,

Civil Secretariat, Peshawar.

2. Directorate General Health Services,

Through Director General,

Attached Department Complex,

Khyber Road, Peshawar.

3. Secretary Establishment,

Government of Khyber Pakhtunkhwa,

Peshawar.

4. Hospital Director,
MTI, Lady Reading Hospital,
Peshawar.

Appellant
Through

P
Shurrfall Ahmad Butt,

Advocate Supreme Court of
Pakistan,
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}\ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
p v

b Service Appeal No /2018

Syed Roidar Shah
Versus

The Govt. of KPK and Others

Application for Interim Relief in shape of suspension of

ODeratlon of Impugned Appellate order dated 29.01.2018
and 20.03.2018

May it please this Honorable Court:

The Applicant/ Appellant very humbly submit as under: “

1) That the Applicant/ Appellant has filed the above-titled Appeal before this
honorable Tribunal today in which no date of hearing has yet been fixed.

2) That the Applicant/ Appellanthas got a prima facie case and is very much
sanguine of its success.

3) That balance of convenience has got a clear verge in favor of the applicant/
Appellant

4) That content of the accompanying Appeal may kindly be considered as integral
part and parcel of this application.

It 1s therefore most humbly prayed that on acceptance of this Application the

impugned appellate orders date 29.01.2018 and 20.03.2018 may graciously be
suspended till final decision of the Appeal.

A (b | Appellant L/?
AM — Through
\SY Pt Shumail ad Butt,

Thep P bl Advocate Supreme Court of

‘? . qﬁ)ﬁww e fove § Pakistan,
‘}\ Jcomel ad rothr Aas been & |
LT Gomioated 1m b 1 . HBilal Khan /)\

N 6 Q‘ A% z ,.,D"‘P"th ¢ Advocate High Court




CHAIRMAN ELECTION COMMITTEE PPMA KPK

Ref. No. 01/16/PPMA-KPK, .| DATE: 20-12-2016.

‘jormication | 6%

In pursuance of series of meetings of the conciliatory committee and written 'agreement dated 28-09-2016

between Syed Roidar Shah and Fazal Hakim panel, in response of which five member's Iin'partlal and fully authorized
-supervisorylelection committee’ was constituted for completion/conduct of the local election of the Paramedical
Association in some Districts, Agencles and units in the Province of Khyber Pakhtunkhw;a‘

The aforementioned committee, after holding the election of the subject Distrlct%, Agencies and Units, as per

unanimous arrival of the above referred agreement, all the Executive members of the Ffrovincial Executive Council,
exercised their right of vote (vote of confidence) to elect their Provincial Cabinet through secret baltot on 10-12-2015,
at ZAB PGP!, Peshawar and resultantly all the cabinet members of Syed Roldar Shah|Panel have been elected as
Provincial Cabinet, Divisional Vice-Presidents and Vice-President for FATA for a perlod of four years commenced
from 10-12-2016 by obtaining majority votes of the total electorate.

' i ,
Therefore, apropos to the above, the undersigned {Chalrman), on approval of the committee/members of the

election/supervisory committee are pleased to.announce/notify the newly elected cabIne:t as below;

P I R

0.
1.

NAMES AND POSTS OF THE NE WLY ELECTED PROVINCIAL CABINE T{iRE AS UNDER.

PRESIDENT, MR. SYED ROIDAR SHAH
5.V. PRESIDENT, MR, ISAM GUL MOMAND

V. PRESIDENT I, . : MR, ANWAR KHAN

V. PRESIDENT if, ' MR. HIDAYAT UR RAHMAN ?
SECRETARY GENERAL MR, LUGMAN GUL ORAKZAL
ADD. GENERAL SECRETARY MR. SIAMS UT TAJ i
JOINT SECRETARY . MR. HAJI BASHIR AHMAD ;
FINANCE SECRETARY MR. SAJAD AHMAD !
PRESS SECRETARY -  MR. PARVEZ KHAN
CO. ORDINATION SEC. MR. TAJ MOHAMMAD ;

OFFICE SECRET&RY‘ MR. RAHMAT ULLAH KHAT?I'AK

PROVINCIAL VICE PRESIDENTS FOR ALL DIVISIONS AND FATA.

i
¢

12. PESHAWAR DIVISION MR. MUJAHIDE AZAM !
13. MARDAN DIVISION MR. SHARAFAT ULLAH YOUSAFZAL
14. HAZARA DIVISION MR, QAZI TANVIR AHMAD!
15. MALAKAND DIVISION MR. SAADAT KHAN
16. KOHAT DIVISION ’ MR. JANAS KHAN .
17. BANNU DIVISION : MR. AFSAR ZAMAN :
18. D.I. KHAN DIVISION . MR. M. SALIM AWAN |
19. FATA - MR, M. ZAHID KHAN ORAKZAL

JOHAR AL e

ELEGTIQHGOL - [@1«

i A 82 $1E
PROV PARAMEDICAL ABEPPBTIGKPK. ggj
Copy for Information & n/a to: ' ‘ '.\..*f;?j‘-‘; w S -

1. Honorable Governor Khyber pPakhtunkhwa.

{Contd. on page 2}
(2
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CHAIRMAN ELECTION COMMITTEE PPMA KPK

Ref. No. 01/16/PPMA-KPK. i DATE; 20-12-2016.
2. Honorable Chief Minister KPK. -
3 Honorable Speaker Prov. Assembly KPK. ('
a, Honorable Health Minister, KPK. . |
5 Honorable Finance Minister, KPK, I
6. ~ Honorable Chief Secretary KPK. : :
7. ’ anorable Secretary Health, KPK. i
8. i Honorable Secretary Finance, KPK. I
9. . Honorable Secretary Establishment KPK. |
10. . °_ Honorable Director General Health Services KPK. ’
i Honorable Director General Health Services Fata, KPK. |
12. : Honorable Inspector General of Police KPK,
13, All Honorable Deputy Commissioners in KPK. ;
14, All Honorable DPOs in KPK.
15. . © Al Distt. Nazims KPK.
16, ' All Political Agents Fata KPK .
17, Honorable V.C. KMU Hayat Abad Peshawar KPK.
18. Honorable Director (PHSA) Prov. Health Services Academy, KPK.
19. Honorable Director Heaith Care Commission, KPK.
20, . All Directors Hospital/ Medical MTls KPK.
21 All Medical Superintendents KPK and Fata.

22, All District Health Officers KPK.

23. - All Agency Surgeons Fata KPK. i
24, Principal ZAB PGPI. Peshawar. %
25, * Principals PIMTs '.I}bbott Abad, Swat, DI Khan. ;
26. - President/ Genéral Secretary All Pakistan Paramedical Staff Association [slam Abad.
27. . President/Secretary General& Cabinet, Prov. Paramedlcal!Association KPK.
28. President/ General Secretary, All Govt. Employees Co Ordination Council KPK,
29, President PHECC Lady Reading Hospital Peshawar.

All Presidents & General Secretaries PMA, MTIs, Distt. Agencies, DHQ Hospitals and

units in KPK. ’ : .
. All News Papers.
30. Office File, ' !
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JOIIAR ALI , " SIRAJ-UD-DIN BURKI PR SYL‘D 'ROIDAR SHAI

Bsc(i) Radiology- : : - Bsc(H1) Dialysis, L.l. B s Bsc(l i? Physiotherapy,M.A
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" thereof immediately in accordance with the list given overleaf.

FOR THE EXTR:AORDINARY GAZETTE ISSUE OF
THE KHYBER PAKHTUNKHWA

PROVINCIAL ASSEMBLY SECRETARIAT ‘W
KHYBER PAKHTUNKHWA - :

i
NOTIFICATION |

Dated Peshawar the [;’gﬂ 10/2016.

No.PA/Khyber Pakhtunkhwa/Bills/2016/ Z&_g ;‘% / The Khybcr Pakhtunkhwa Faculty of
Paramedical and Allied Health Sciences Bill, 2016 having been passed by the Provincial Assembly of
Khyber Pakhtunkhwa on 26" September, 2016 and assented to by the éovemor of the Khyber

Pakhtunkhwa on 6™ October, 2016 is hereby published as an Act of the Prov incial Legislature of the
Khyber Pakhtunkhwa.

THE KHYBER PAKHT UNKHWA FACULTY OF PARAMEDICAL AND ALLIED HEALTH
SCIENCES ACT, 2016 ] ,
(KHYBER PAKHTUNKHWA ACT NO. XXII OF 20] 6

(First published after havmg received the assent of the Governc r of the
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa. -
(Extraordmary). dated the /4 /10/2016). a

1\'\*”,,_,.5@(,
'SECRETARY,
Provincial Assemblylof Khyber Pakhtunkhwa. .

No. and date (as per notification above). i

- - | .
A copy of the above notification with the accompaniment is farwarded to the Manager,

(Here print as in the accompaniment).

Government Stationery and Printing Department, Peshawar, with the request to publish the same in the
extraordinary issue of the Khyber Pakhtunkhwa Government Gazette of today’s date and distribute copies

Proof should be sent to this Secretariat before publication. J

\-v-—- (—-—’M —
SECRETARY;
. Provincial Assembly of Khyber Pakhtunkhwa
E.No. PA/Khyber Pakhtunkhwa/Bills/2016/ 1033, 9, o Dated gé,norzous

A copy of the above is fqrwarded to:-

The Principal Secretary to Governor, Khyber Pakhtunkhwa.
The Secretary to Government of Khyber Pakhtunkhwa, Health , Department.
The Secretary to Government of Khyber Pakhtunkhwa, Law Deﬁ)artment.

The Director Information, Khyber Pakhtunkhwa.

The Director LT/ Special Secretary Provincial Assembly of Khyber Pakhtunkhwa.

SECRETARY,
Provincial Assembly of Khyber Pakhtunkhwa

Soh LN




Moo /g O}: /P¥A~1 dated Peohawar the
Yrom ' cT
The Director Health Servicen,
' No¥ . Py Province, Peshawar,
To 'k“ S

Provincial President,

Pora Medical Aspecimtioen,
Peghawar, :

SUBJECT: . APPROVAL OF REVISED CONSTITUTION.

Iemo :

The reviucd constitution aubmitted By you

for approvel, has. been ﬂpprOde by the GeverAmcnt of NWFE,

s "5 Heoalth, Social Welfare and Populaiion Wclfare Departmgnﬁ .
Peghawar vide lattor NooSO(SW)S 35/92 datcd.gth Eugust,1992.t
: S ‘ However 1t may: be noted that becausc of |

iﬁcreaning work load andrresponsibxlifics}Director Heulth
Sefyicds, NWFP, Péahuwar,-vill no?;&c able .to continue as

patron of Parn Medical Apsocintion,

. -
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. Khyber Pakhtunkhwa Health Department,

. Flealdh Department, Health Secretariar,
o Klwbcr Road, Pc:h'xw’tr

i Khyber Roqd Peshawar.,

1. !
2. |
3.
4. |

- Lady Rcadmg Hospiml (I.RH,

LRI Board of Governors,

‘Through irs Chauirman,

'Cooulm itor, Health Secror Reform Unir,
L Health Dcp‘uu'ncm

\X’k;t Petition No

%

Para-Medical Associaton

Government Lady Rmdmg Hospital,
Peshawar,

through its President and General Secretary.

----------

Versos:

Government of Khyber Pakthunkhw. a,
Through Secretary 1o the Government,

‘Through Flospital Direcror, : : !
Asmai Gare, Peshawar,

LRH, l’cshnw:u'.

Government of Khyber Pal\htunkhw

........ Respondents |
: P .‘ x Lo \\- 5
Writ Petition under Article 199 A
Of the Constltut:on of Islamic chublic of Pak:stan 1973 g o ' ‘-:l‘_'

| r- u ’-\",“\l! : ‘.. ‘ |
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May zt }S/ca.rc this Honorable Court

i ,, ,
. The Peddoner very humbly implores for permission 0 plead its

" hands of respondeﬁts and scck solace thereto, as follows: ‘ ﬁ

gnevances at the

I*acte leading to thm Wm Pctmon*

1 That the Pedtioner is a representauve body and the provincial chapter of Pakistan

arent national level body is reglst
ter is also a dul)"recogmzed body .

since 09.09.1970, while its constituion has been approved by Réspondent No. 1
| -

ent w.e.f. 09.08.1992, ' : : ;
ments of rcg«.stra_uon/rccog-muon etc are A.nne:«urc “AP) :

chiioner As sdcmuon represents

-Mechc Associadon. While the p? ered under the 5[

Para
1960, the provmcml chap

Societies I\memuon Act,

‘Governm

(Copics of the docu

me unphes and alluded to earbu the P

2. “That as the na
a different institunons offering healthqarc services in the

para-medical staff working 1
membership includes- health technicians, tcchnolqgmts radiologists, B
pharmajcologlsts, surgical '

and all those working -

Province. s

anesthelists, pathologis\'s, lab . assistants, pharmacmb

-givers, physxotherapls[s dicketics,

technicians, emergency care
g and supporting dOLtOIb md

in various felds supplemendn

various adjunctve roles. : '
' O

; other health care ‘

providers in

e, hundreds of pammcchcs work at

biggest Hospital of the - Provinc
S 'md categories. “This

Reading Hospital in different capacides :
catcgorized in TWO rmm catego

en scrvmgs as cmployccs of
ulgauon of I\hybc:' '

Health Cue Semccs

© 3, That being the
Respondcnt No. 2 Lady

myriad of pammechc staff can be broadly
d of thosc paramedics, \vho had be

formed through prom

Regulauon of
who %ml from the civil

rics. Onc

category is compnsc.
- the crstwhxlc Manageiment Councxl

: | Pakhcun}\hwa Mcchcal and Health Inbumuon and

Ordinance, 2002 and. the other
s retain their status as cpal serv
/or oftexed mthm <hpulaccd dime to

aching institute concerned.

category comprises of those,

ants. It is also a mmer of record thnt »

: service and thu
e cwxl servants 1o opt

no o tion was given and
gl
Pebboner associaton

for sex:\'u_c of the medical te

ts both categories of paramulxul staffers.

oo wprcwn
FILED DAY
: L¥ et/ ".‘ ' '///\
Du) WATIAY,
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. .n.uz'{nner. Subsectons (2) and (3) of Section 16 of the Act, 2015 inrer-.a[ia pfrovid;e: :

- change at the public health insgrutons, In the garb of reforms, successive regimes

: . , , , L . -
fg?,have been mplemenung vanous ill-conceived and toully alien models of

'Ltransformations, mostly imported or ’imitzted without npprcciaci:hg the ground
. realities " and without understanding the local dynamics in ' cqr}(!:Ct perspective,
"I’reviousiy one :O'f‘- these models was introduced through promulgau’ox; o? the Medical
-and Health Insq’tuu’ons Reforms Act, 1999 MN.-W.F'P. Act No. XII :éf' 1999), which
was later subs'ta:ndally changed through yet another scheme under nfhe aegis of the
‘North-West Frontier Province Medical Flealth Institulions and Regulajtioh of Health-
-Care Services' Ordinance, 2002 (N.W.F.P. Ordinance No. kLVII OF?OOB). Without
commenung upon the intent behinc! these reforms, these models ‘co'uliil not deliver to
the expectation of the masses and rather created mere confusion axlud duplicity of
chain of command. Even present regiﬁue, soon after its installation, insffead of finding
a well-thought out plan to ensure service delivery, started treading theé same old and
well-bealen pnth' and rather than improving and finding a best suited mé)del, imported
yet another potpourri, a.ragbag of ill-conceived changes and a hodgepoidge of recipes
tzhat might be suitable for highly corporatized hd;pitals of west, Europé: and America
l%ut for a country like Pakistan and moré importandy for a poor provin:ce like ours, is

dothing but 2 miscellany of rubbish.

'Ié'hat repealing the same old mistakes, instead of truly reforming the hgi:a]th sector, a

hﬁbtchpotch mélﬁngﬁ of change has been prescribed by promulgati'ngr; the Khyber
Phkhi‘unkhwn Province Medical Teaching - Insdtutions Reforms Act, 2015 (Khyber
Pakhtunkhwa Act No. IV of 2015) hereinafier referred as “the Act, 2015”, for facilicy

Lo i
of reference, . : !.
i

(Copy of the Act is annexed as Annexure “B”)

That being an imported remedy, without realizaton of ground realities: and withour -

uﬁderstandi}ug that healthcare is still 3 Usocial good” and co';)siidtjzred a state
reﬁ:onsibiligy in poor Khyber Pakhtunkhwa where more than 39% Q?l"m.l‘isses_: sull :h've
béneqth the poverty line, the Act, 2015 tges a line, where Medica!' Inétitutti(‘)ns are
go!qded and pushed towards ultimace “privadzation”. While infested w{lth countless

; . L : . A I, c oL
other follies, equivocations and shortcomings, the Ack 2015 deals with existing

Lemployees including paramedics, working in these hospitals in a inane and dimwitted

s

. ' : , s
- That Respondent No. 1 Government has been in habit of trying different recipesvof =
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. . PAGE NO.85.
(2)  Before the commencement of this Act, all administrative and

teaching staff recruited by the Management Council in the prescribed
manner under- the Khyber Pakhtunkhwa Medical énd .Healt!h Institutions
and Regulation of Health Care Services Ordinance, 2002, shall be
considered as employees of the concerned Medical Teaching institution
and shall continue bto serve the Medical Teaching Institution ‘on the same
terms and ‘conditions as applicable to them immediatelg; before the
issuance of the notification under sub-section (3) of section.1 till further

orders.

(3) On commencement of this Act, all the civil servants serving in an
existing Medical Teaching Institution shall be given an option either to
continue to serve the Medical Teaching Institutions as civil servant or may

opt for the employment of the Medical Teaching Institution. Thé option shall

be exercised within a period of ninety days after the commencement of this

Act. Those employees, who do not opt for their absorption in the Medical

TeachinqAInstitution so_notify, shall serve the Medical Teaching Institution

concerned-on their existinq terms and conditions. (Emphasis supplied).

7. That the terms and conditions of employees of these Hospitals
including LRH were previously protected under Section 34(2) of the
repealed NWFP Medical Health Institutions and Regulation of Health-

Care Services Ordinance, 2002 which read:

'“Notwithstandling‘ the repeal of the'Ac.tA andfOrdinance? under sub-
section (1), all employees serving in connection with the affairs of the
Medical Institutions and public Heath Institutions shal? continue to
serve the said institutions on the existing terms and conditions,
under the suﬁervision and control of the respective management

appointed for the said institutions under this Ordinance”.

W



10.

11.

12.
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That it was also previously held by the Jjudiciary, while interpreting and
examining various provisions of the NWFP Medical Health Institutions
and Regulation of Health-Care Services Ordinance, 2002 that LRH

happens to be an autonomous Institute, whose employees were not

transferrable outside the Hospital.

That despite this clear legal position and in total disregard to the
provisions of the General Clauses Act, 1897 and the West Pakistan
General Clauses Act, 1956, sub-section (2) of section 16 of the Act, 2015
qualifies the protection to the terms and conditions of "employees of
Medical Teachlng Institute by “further orders” of some unidentified
authority.

That Respondents have been threatening time and again that in case of

any genuine criticism or opposition, they would change the terms and
conditions of erstwhile Management Council employees by “further
orders”, which is a clear violation of law and the fundamental rights of

the members of the Petitioner Association.

That soon after promulgation of the Act, 2015 and constitution of the
Respondent No. 3 Board of Governors, the Chairman thereto has started
acting as a despot, in a whimsical and autocratic manner. Respondent
No. 3 Board purportedly floated as set of so-called Rules under the Act,
2015 without undergoing necessary codal formalities. Most surprisingly

. these rules were not even vetted by the Law Department, whlch is a

requirement under the Rules of Business, 1985.

{Copy of the letter from Law Department is Anhexure “C?)

That beside running the affairs of the hospital in capricious manner, and
caring least about the requirements of law, the Board of Governors

thereafter floated an Employee Handbook under the so-called

Regulations, where it has been ordained that employees are required to .

" work in two shifts stretching over 12 hours and 30 mmutes each.

Requiring ernployees including members of the Petitioner Assocmtlon for
such long inhumane working hours is not only against the legal mandate
but would result in grave effect on the performance, as such long taxing
work shift is deﬁmtely going to impact the abilities of caregzvers and

paramedics.

~ {Copy of the letter from Law Department is Annexure “D”)

That most uninteiligibly, although Act, 2015 provides for a HOSpitEtl Director as
head of the administration, a Medical Director as head of the Doctors a
Nursing Director
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as head of the nursing staff and a Finance Director, yet despite being one of the
major stakeholders, neither nay representation is provided to the .pa.ramedics in
the Board of Governors nor any directorship is offered to them. Considering the
importance as well as peculiarity of their jobs there should have been a

Paramedical Director in a Medical Teachiﬁg institute as well.

14.  That furthermore the conduct of the Respondehts and mote particularly
of Respondent No. 3 is creating unnecessarily tense work environ,
unbecoming of a care-giving institute beside fanmng an air of mistrust
amongst the employees, workers and more particularly members of the
Petitioners working at LRH, Peshawar. This ill-fated and most
unfortunate row amongst the Board, Hospital Management and
Employees is definitely creating undesirable heartburn and
distastefulness amongst doctors and paramedics alike. Many other
stakeholders have already challenged and questioned these development
in this Honorable Courts and a number of writs are 'pending. While
impelled by circumstances, general body of the Petitidners has also
resolved unanimously to approach this honorable court.

" {Copy of the letter from Law Department is Annexure “E”)

15.  That similarly, although a clear protection is provided to government
servants under Section 16(3) of the Act, 2015 that they shall continue to
render services in the medial teaching institution on the same terms and
conditions, yet lately, Respondent No. 4 has issued ‘a Letter No.
786/111/24.06.2015 with an alarming subject' of “Withdrawal of civil
servants from MTIs”, proposing therein to create a “surplus pool” in
Health Department with a view to withdraw all civil servants from MTls
and placing them in the so-called surplus pool.

(Copy of the letter from Law Department is Annexure “F”)

16. That feeling gravely dissatisfied and aggrieved of the conduct of the
Respondents in threafening the MTI employees to change terms _aﬁd conditions
through “further ordezjs”, forcing them to work in inhumanely ‘long working
shifts of more than 12 hours, not providing them any representation in Board of
Governors through a Paramedic Director and last but not the least, proposing
to create surplus pool and placement in the aforesaid pool in total disregards of
their present terms and conditions {collectively described hcremafter as

“impugned acts and omissions” for facility of reference), Petitioner, while having
no other efficacious and adequate |




_ o ‘ T -
e remedy, s constrained to invoke consﬁéutionaljurisdiction of this Honorable Courr,

c\:‘g/ﬁfollowing-grounds.and feasons, amongst others: : < %

. \

[IEAN

jGrOlnﬁds waccanting issua‘nce Ofg_ggrgpriaig wrii(;:);

a.. Because (he irﬁpugned acts and omissions are illegal, unlawful, without lawful

authority, without jurisdiction and thus of no legal ¢ffect,

n

b." Because members of the Peddoner Associadon cannor be treated in total disregard -

© of Jaw.

d. ‘Because the termg and conditions of the emp!

Oyees of medical teaching institutes

and more partcularly of LRH stood protected by Ordinance, 2002.. Act, 2015 while -

repealing the Ordinance, 2002, cannot take away

the vested rights and interests of the

. employees, including members of the Pedtoner Association. - .

£ Because employees are o be Boverned in terms. of all the’ beneficial rules and

regulations in view of protecton given by the law

competent to issue such further orders.

stoppel and Joays oenitentige.
Ppc .

1 Because it has been numerously  held gby the superor judiciary :that once a right

as well as fundamental rights.

3 Because the Act_, 2015 is absolutély silent abour the aLitHority, who -would be.

! . . . ; . . \
- stands accrued, same cannot be rescinded, withdrawn or taken back in view of

- Exann

REIS P>




¢ Constitubion has also been violated,

k. Because impelling anybody {o serve beyond 8. hours is utterly

* illegal and unlawful

and is vialalive pf Article 9 read with Articles 3 and 14;

< T~

.3..'.._.;.>>_..—._.-_....'_:.~- - e T

. L. Because even othenvise regulations provide fo an 8hours 30mins shift, whereas

Handbook unduly insist on utterly inhy

mane and very'long shifts of over hvelve
hours, which can result in serious 'co_nsecjuences, even for patients’ sake.

not providing them a representation in Boapd of Governors at all would leave the
- Boazd unbalanced and nog fully representa live of aff necessary stakeholders,
- 0. Because so far g the matter of “surplus Pool” and proposed “withdrawal” ig
- concerned, the proposed action s utterly without jutisdiction and a clegr Instance of
administrative highhaadedsness and imperioqsnes:. on part of the Exetutive, liable 1o

be checked and quashed in judicial reviow.
b’. Because the Act, 2015 itself protects the lerms and conditions of those who do not
¢ opt for MT] service and thus Respondents are nor a¢ liberty to create a surplus pool

or withdraw any ez;nployee from MTI and place him/her in infamous surplus pool,

Lo ro . . . . . .
1 "Because the LRI ;g an independent and autonomous instruge and thus its swaff

irrespective of his/her status is not liable to be withdrawn or transferred to any other
oo <

-

Place including the so-called :;urp!us pool

DAY |

B ———
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Y. .M Because -Hw proposed impugned action ©F Respondent Nb A s c.le.u"ly meanirtd S
L ~M ’ h

< linduct blue- -eyed favorites in disregard of the merir, once the present employees arg
tnken care of and stashed in a surplus pool.

.
s. Because impugned acts and omissions are me

ant to cause heavy financial loss 1o thel,
]p1ov1nc1al exchequer. |

I .
) {
Because the impugned acts and omissions are 2 calculated aftempt 1o expose l‘.hQ- :

Pehfmnec association and ils members to a disadvanfageous situation all along,.

u. Because the impugned acts and omissions are not based on merit and fair play buk

are merely politically influenced.

v. Because the impugned acts and omissions are against the principles of policy.

Because the impugned acts and omissions are colorable exercise of jurisdiction
meant to frustrate a number of consttutonal and legal rights. - |
R |

X. Any other grounds, at the time of hearing.

. IT IS THEREFORE very humbly prayed that on acceptance of this Writ Pciition, this

HOnorable Court may very magnamnmusly Imld declare and order that: ‘
i
L

Respondents are not entited to adverse!y change the terms and condmoas of th%e
paramechcal staff of LRH through any further order. ‘ o

v lxcspondents or for that matcer Hospital Management working under Hospita'(
- |

Director LRH or otherwise, shall not obligated the member of the Petidoner
Associadon (all paramedical staff), except in case of any emergency to work in

-any shift beyond eight working hours. ‘ , P \

Respondenks are bound Alld obligated to allow meaningful’ representanon of the_

ehboner Association on the Board of Governors of LRH hospital th:ough
"istra.;, appomument ofa Paramechcal Dutecror or otherwise,

T e At T At st &




: i ) B
. / . v ‘ : . ' ' ', . / /v f‘ g‘“\
e N/‘ " Impugaed Lo No. 786/111/24,06.20, %

of even date jg illegal, unla.wful.' withouyy
Al lawfu) authority 4nqg thus of ng legal effect - ‘

V. Cosfs_fhrodghout.’ | . -

\78 Interim R:eh'el': In ‘vj.ew of all the Iogredients of Interim reh‘ef‘,.the Réspondent.é
nﬁybbe_fe}‘(’.rﬁfnedf:o:ﬂ wxdldrawmg a0y paramedica] staff from LRH or Placing
them in Swplus poo] o o;h)em'ise:acﬁng In a manne; pf:gjudigia} to them by any
further orders ] ¢he disposal of the main v, Peduon i E
o vl 'Any‘,oﬂ'}efigeﬁeﬂ not Specitically Prayed, may 4)¢q graciously he sranted, if appegrs
.‘ Just, Necessary and APPropriale, ‘ ' '

"':',-'z

PETITTONER

. oL . Th:dugh
Luly 22,2015 | |

uce,
. Advocate, Peshawar

T 39, 3w 1"‘loor, .
cans Trade Ccnter,

Szddar'Road, Peshaws Canre,

. EXAMINEK
e |
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BAGE-NOTIP
EXTRAORDINARY ' REGISTERED NO. P.II
° |
GOVERNMENT ' GAZETTE : ﬂ(ﬁ

KHYBER PAKHTUNKHWA

Published by Authority |
PESHAWAR, MONDAY, 8™ FEBRUARY, 2016

“ GOVT. OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMN: DEPARTMENT
(REGULATION WING)

ORDER

Dated Peshawar, the 8t February, 2016 -

No. SO (R-1I)/E&AD/1-6/2009 In exercise of the powers conferred by

Section 4 of the West Pakistan Essential Services tMaintenance) Act, 1958 (WP,

Act No. XXXIV of 1958}, read with Notiﬁcatioﬁ No. SO(R-II) /E&;AD/ 1-6/2009
dated 08.02.2016, the Government of Khyber Pakhtunkhwa is pleaséd to direct
all persons working or engaged in the Medical Teaching Institutic;n established
under the Khyber Pakhtunkhwa Medical Teaching Institutions Aé:t, 2015 ér to
all the Medical Teaching Institutions to any other health facility imparting
services in tﬁe public Sector including Administrative, Curative, Rehabilitative,
Preventive, Primitive and Supportive Services partially or- fully funded from the
general exchequer and are direct or .indirect' control of Government shall not
leave their place of duty without prior permission of the competent authority
and shall not abandon or discontinue the official duties in the best Public'
Interest for a period of three months, from the date of issuance of this order and
nay employee found to have violated this Order shall be subjec;t to- Criminal
Prosecution under the West Pakistan Essential Services (Mainftenance) Act,

1958.

sd/-
CHIEF SECRETARY,
GOVT. OF KHYBER PAKHTUNKHWA

—— it o
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Short title, extent and commencement.

Definitions. ‘

Employment to which this Act, applies.

Power to order persons engaged in ceftain employments to remain
in specified areas. :

Offences. . :
Regulation of wages and conditions of services
Penalties and procedure,

Bar of legal proceedings . : :
Saving of effect of laws imposing liability to national service
0. Repeal. :

PON=

;

oo

=0 %N

- *West Pakistan Act, XXXIV of 1958 !
THE WEST PAKISTAN ESSENTIAL SERVICES (MAINTENANCE), ACT,
, 1958 :
[24th April, 1958]

‘ -Whereas it is expedient to provide for the ¢ Preamble
maintenance of certain essential services in West
Pakistan: ,

It is hereby enacted as follows:-

1 (1) This Act may be called the West Pakistan - Short title’
Essential Services (Maintenance) Act, 1958. ~ extent and
commencement

2[“(2) It extends to the whole of the 3[North-West
Frontier Province], except the tribal Areas]”
(3) It shall come into force at once

C 2. In this Act unless there is anything repugnant in . Definitions
the subject or context;- '

().  “employment” means any service for ' which
' remuneration is received. :
(). “essential service” means a service to - the
employment of which this Act, applies; .
(iii). “Government” means the Government of 4[North-
West Frontier Province].

3. S[(1) This Act shall apply to all employment | ‘Employment to
under the Government or any agency set up by it or a which this Act

local authority or any service relating to transport or ‘ applies '

civil defence.

This Act has been extended to the District of Karachi ‘See, the S.2
subject to certain modification, West Pakistan Laws
(Extension to Karachi) Ordinance. 1964 (Ordinance No.
VII of 1964) '

P

Aneex €

THE WEST PAKISTAN ESSENTIAL SERVICES, (MAINTENANCE) ACT,
1958

CONTENTS - ¥

Preamble.
Sections.

@



»-12 schedule, with effect from 25t May, 1964
PRI |
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‘ . For Statement of Objects and Reasons see Gazette of
West Pakistan, 1957, Extraordinary and for Proceedings in

Assembly, tee West Pakistan Assembly Debates, Vol. III, pp

1327 to 1336

2. Subs, by W.P Ord. VII of 1964, s ? Sen

3. In section I its sub-section (2) for the words “ Province
of West Pakistan”, the words “North-West Frontier Province”,
Subs, by N.-W.F.P Adpt, of Laws Order, 1975. ‘

4. In section 2, in clause (iii) for the words “West
Pakistan”, the words “North-West Frontier Province”, Subs

ibid.

1{2) Government may by notification in the official
Gazette, apply this Act to the employment in any
autonomous body, including a University, the Board of
Intermediate and Secondary Education, the Board of
Technical Education or any part thereof]

Power to order4-
persons engaged
in certain
employments to
remain in specified
areas

Offences

(1). The Government or an officer authorized in this
behalf by the Government may 2fif the public interest so
required] general or special order direct that any person or
person engaged in any employment -or class of

employment to which this Act applies shall not depart out

of such area or areas and for such period not exceeding
three months as may be specified in such order

(2). An order made under sub sectlon (1) shall be
published in such manner as the Government or the
officer making the order, considers best calculated to bring
it to the notice of the persons affected by the order

S. Any person engaged in any employment or class of
employment to which this Act, applies who___

(a). disobeys any lawful order given in the course of such

employment, or attempts to persuade any person, to
disobey any such order or :
(b). Without reasonable excuse abandons such

+ employment or absents himself form work, or,

(c). departs from any area specified in an order under sub-
section ' (1) of section 4 without the consent of the
Government of the authority making that order, and any
employer of a person engaged in an employment or class of

~ employment to which this Act applies who without

Explanation. 1

~ reasonable excuse____ |

(1). Discontinues the employment of such person or
{2). By closing an establishment in which such person is

engaged, causes the discontinuance of his employment or

(3). Discontinues or causes the discontinuance of an
essential service is guilty of an offence under this Act.

1. Sub-section (2). Ins. By N.W.F.P.Act VI of 1974

2. . Ins. By W.P Ord. No. XXXIV of 1965

__The fact that a person apprehends that by contmumg in

this employment he will be exposed to increased physical danger is not
reasonable excuse within the meaning of clause (b).
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Explanation 1._A person abandons his employment within the meaning
of clause (b) with not standing that it is an express or implied term of his
contract of employment that he may terminate his employment on giving notice
to his employer of his intention to do S0, so terminates his: employment without

the previous consent of his employer.

6. (1). The Government may make rules regulating or ;Regulation of
empowering specified authorities to regulate the wages and '~ wages and
other conditions of service of persons or of any class of - conditions of
persons engaged in any employment of class of employment services

to which this Act applies.
7. (1). Any person found guilty of an offence under this ?Penalties and
Act, shall be punishable with imprisonment for a term which procedure
may extend to one yeér and shall also be liable to a fine. ~ '
(2). Where the person accused of an offence under
this Act is a company or other body corporate every director,
manager, secretary or other officer thereof shall unless he
proves that the offence was committed without his
knowledge or that he exercised due diligence to prevent the
commission of the offence, be liable to the punishment )
provided for the offence. -
(3). No. court shall take cognizance an offence under -
thlS Act except upon complamt in writing made by an officer

empowered by the Government in this behalf,

8. No suit, prosecution or other legal proceeding shall lie ~ Bar of legal
against any person for anything which is in good faith, done proceedings
or intended to be done under this Act, or the rules made

there under. , .

9. Nothing contained in this Act, or in any declaratien or Saving of effect
order made there under, shall have effect in derogation of of law liability to
any provision of law which is or may be for the time being in national services
force, imposing upon a person engaged in an imposing

employment or class of

employment to which this Act applies ény liability to be called up for national

‘'service or to undertake employment in the national service,

:Repeal' - 10.  The North-West Frontier Province Essential Service

(Mamtenance Act, 1946 and the West Pakistan Essential

Services (Mamtenance) ordinance, 1957 are hereby repealed
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On their ravolvernent n 111""a.1 activides
Wsowell as essential services

rules 1997,
relieving from 1\1'1I/L
in cmerpency and operator,
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3 Pesl awaw on account of
theaters
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sitadony (o ntlour Woagainst cqch -
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contrary to the conduct
(rainlenance) act 1958 and subsequent
strilie/ agitation, leaving the patients
coying for survival: the followmy stall stand

['S'No 7l :\':mn: ._\': Desienution
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((‘Jh.r; e Nurie 38-16)

LHnL16)
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ML LI, Ireshas ar, THQ, Ho.lpii il Cliota
RE lllmn wnhl -
L)HQ Jlo..p:l 4
Batazrinn

Against vacant
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AL v vac, ae
POSL

(' Remarks .
L

My, Murad Ali
()Hn.c r\',:l L 1ol
Mulrunm il Anin
(L linend h ooy Gyl fulupy NS

NI ORI

Atthe disposal of

ML LRE, Peshawar,
: D nr:'h‘lr

At vacint

Dozt

I’ s...-h.m ur,

DHQ, uomlml
KDA. Kobhat

Agaluse vucwnt

] “Johar Al
(Cliica) Technician Radiofogy BS-14 )

_post

ML LIOT, fosimma Suidu Group of
| Hospilals , Saldu

1 Shanif sval,

Apoinst vacunt
posl.

. Shamsu ldJ
(.f\..f)llf‘l,l

21 LS-12)
|

Roidar Slm.h
(ICT, Phininacy BS-12)

’1\1‘"’1*1, LRIT, Peahawar,

MTL LRI, Peshaviar | Saide Group of
’ ¢ Hozpialy, Saidu
v Stmit’swat,

Sguinit vacant
post.

Services pluced o tie
disposal of DO,

Koliut,

Against vacaat
pasd.

Khanware oraerly By-04

1 MAr, .-:ub.’lmm.m Al SO Laxha i

NURE Ll\ll Vesimwar, | Saidu Group of
tlospitals; Saidy -

Sharif swad:

Against vacant
post,

Againat vacaiil
post.

nrtaj 540 NMuhiemruad }\_h.m MTL LREH, Yehaway, F.ndu Group of
Lift O;,c'mor 135-04 . ( Haspiials, Saidu
. . . ShariCswar,
10, -1 Stuhid idacih Ghor § ’O \\’nm EYEV LRV Feshawne, | Saidu Group of ¢
| Aasil ' ! ’ Flospitals, Saidu
o | Sweepen 02 R ‘ Sharifawat, -+

}l,_ Tiaq Duun $YC Winga Ma.,m '

T M LR Teshawar,

ALainsrvacaut
poste -

“Saidu Group ot

Ab.uusc vacaie
Teiat | Sweeper DSL02 e rlospitals, Saidu - po..t. DN
C T : - - Sharif swat, ‘ .
12, ’ Munavzar Lal MTI, LRH, Peshawar, | Saidu Group of Apaiast;vacant
‘ Sweeper 35-02 . . . | Mospitls, Saidu post
. ! ST oot gl ’.Shm.iﬁ.s.‘.\'g;..l.}.‘.' Vel '

All the above .,tafr' are dir
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+ dated 09-02-2016. He | R

Stopping tieir salarigs,
02, Mcrhcal Suy

0. DHO Torghar,

Ob Medical mncruucndm
OL; DO $wabi.

, DHQ, Homn
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PAGE NO. 42 /—%

DiRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR !

OFFICE ORDER:-

On their involvement in illegal activities contrary to the conduct rules
1987, as well as essential services (maintenance) act 1958 and subsequent
relieving from MTI/LRH Peshawar on account of strike/agitation, leaving the
patients in emergency and operation theaters crying for survival; the following
staff stand transferred and posted in the institutions mentioned against each:-

Name & designation

S.No. From To Remarks
1. Bilgees Rana MTI, LRH, THQ, Hospital Chota Against
{Charge Nurse BS-16) Peshawar Lahore Swabi vacant post
2. Aster Shaheen MTI, LRH, DHQ, Hospital Against
(Charge Nurse BS-16) Peshawar Battagram vacant post
3. _-| Mr. Murad Ali MTI, LRH, At the disposal of DHQ | Against
Office Assistant BS-16 Peshawar Torghar vacant post
4, Muhammad ~ Asim MTI, LRH, DHQ, Hosptial KDA, Against
| (Clinical Technician Peshawar Kohat vacant post
Cardiology BS-14)
5. Johar Ali  (Clinical MTI, LRH, Saidu Group of Against
.. | Technician  Radiology Peshawar Hospitals, Saidu Sharif | vacant post
v | BS-14) Swat
6. Shamsur Taj (JCT MTI, LRH, Saidu Group of Against
-~ Surgical BS-12) Peshawar Hospitals, Saidu Sharif | vacant post
. Swat
7. Roidar Shah (JCT, MTI, LRH, Services placed at the Against
+ | Pharmacy BS-12) Peshawar disposal of DHQ Kohta | vacant post
8. Mr. Muhammad Alj, MTI, LRH, Saidu Group of Against
S/o Lakhar Khan War Peshawar Hospitals, Saidu Sharif | vacant post
Orderly BS-04 Swat
9. Sartaj S/o0 Muhammad MTI, LRH, Saidu Group of Against
Khan Lift Operator BS- Peshawar Hospitals, Saidu Sharif | vacant post
04 Swat
10. Shahid Masih Ghori MTI, LRH, Saidu Group of Against
. S/o Waris Masih Peshawar Hospitals, Saidu Sharil | vacant post
Sweeper BS-02 Swat
11. Ishaq Butta S/o Butta MTI, LRH, Saidu Group of Against
Masih Sweeper BS-02 Peshawar Hospitals, Saidu Sharif | vacant post
Swat
12. Munawar Lal Sweeper MTI, LRH, Saidu Group of Against
BS-02 Peshawar Hospitals, Saidu Sharif | vacant post
Swat ]

All the above staff are directed to report at their places of posting within
three days positively. . i

Sd/-
DIRECTOR GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA, PESHAWAR
Dated Peshawar 09.02.2016

No. 2267-84/AE-VI

Copy forwarded to:-

1. Hospital Director, MTI, LRH, Peshawar, for information w/r to
communication made by him regarding subject vide his letter
0.68/HD/LRH dated 09.02.2016. He is requested to relieve all the above |
employees by stopping their salaries.

Medical superintendent; DHQ, Hospital KDA, Kohtat. They are directed
Medical Superintendent, SGTH, Teaching Hospital, Swat. (o submit their

AN L i

DHQ Torghar. arrival reports
Medical superintendent, DHQ, Hospital Battagram through Fax
DHQ Swabi




07, District Accoun; Offic . . ’
0 -District Accouns, Officer Swabi, o
09. Districy Accoung Officer Battagram, i
10. District Accourn o cer, Kohar, o :
+Districy Account @) Cer, Swat,
IQ.Assz’stant Dircctor, P, Directorate Ge
PaJ:htuIﬂdnva r, :

- nerg} He:i]th Séwlce
» Peshayea . i
i - o 13, Assistan, Dh‘cctor, P-UL Dire

8, Khyber
Clorate Gencra,} Health §Iern'ccs, Khyber

S , P:Uduunkhwa, Peshawar ' :
e ) , 14, Assistant Dircctor,(Nursing) Directo-rare alth Scrw'c:cs,
. ' Palchtunldm'a, Peshawa,, , [
PS (o Inister for Blew b, Khyher Pakhcumchwa, Peshay
16.PS 1o Sccrctm:y Mealth hiybey 11‘::khhmldm'a,

Generg) He Khyber

rar,

' ©¢sh
& ' Scn'ices, Khybor Palc
18, Officialy Conccmed. o
19 Oncerneq,

j,‘ . . = Jop BTy ‘,..‘@ % -
U edpy forwarded .to, 50%667/‘ /LRN/-11Y, | Dut"diq ?/20

°1. Th Director qanapgy’ Boalth gorvscey, KPK;,
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PROVINCIAL PARAMEDCAL%O ATION

- KHYBER PAKHTUNKHWA
’ iRegistration#::12317:19-E 111, Dated: 9th;September: 1970
President Chairman Secre(t;g) jZ’Leng;AI.I
. ' SIRAJ-UD-DIN BURKI ~+ SYED ROIL ‘ :
éo(};-ll)/tlgd/?oi){:y Bsc(H) Dialysis, [..L.B . Bsc(H) Physiotherapy,M.A
Cell 0334-9105846 Cell:0333-9150606 . Celt:0333-9131180
Ref: #. : 341/16/PPMA-KPK | | . " Dates__23 ‘502 12016
T'o,
The Secretary, -
Health Department,
Govt. of Khyber Pakhtunkhwa,
Peshawar, .
Chrough:  Proper channel.

'UBJECT: APPEAL FOR CANCELLATION OF TRANSFER ORDERS OF QFFICE BEARERS IN .

.esp. Sir,

RESPECT OF VARIOUS CATEGORIES OF PARAMEDICS, NURSES, CLASS-1V,
CLERKS AND SANITATION STAFF. ' :

We, the cabinet members of Provincial Paramedica] ‘Association, Khyber Pakhtunkhwa
have the honour to state that various categories of subject staff of Health Department, Khyber
Pakhtunkhwa working in MTI’s including Lady Reading Hospital- and Khyber Teaching
Hospitals, Peshawar have been transferred on 01-0222016. & 1 1-02-2016 (majority of them are
office bearers of various Associations), (copies attached), as a result of punishment on ziccouht of
peaceful protest throughout the Province of all staff including teaching faculty, doctors ete, but
only subject categories have been transferred including Paramedics, Nurses, Class-Iv, Clerks
And Sanitation Staff, | . .

Similarly above categories of 39 numbers of staff were also transferred from Ayub
Teaching Hospital & Complex, Abbottabad (copies attached), but later on their transfers have
been cancelled by the worthy Chief Minister, & Health Department. Khyber Pakhtunf(hwa on
recommendation of Mr. Mushtaq Ghani, Advisor to CM for Information & Higher Education,
KPK (copies attached).

It is therefore, humbly requested to your good self to kindly cancel transfer orders of the
above mentioned staff and office bearers of various associations in the best interest of
employees, institution and public and for smooth functioning of health institutions. .. -

Thanking you in alltiéipation.
Copy for information and n/a to:
I. Director General Health Services KPK.

Sincerely yours,

0 | - /)T/Ual

Syed Roidar Shah -

"D/' . Secretary General, PPMA, KPK
S W 03 ~ President PMA, LRH -
/"/é President Health Employecs
~ 2 ’ , Coordination Council LRH,

-
Pp= u Cell #0333-9131180
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Writ Petition No.

A

-, I R

~Johar Ali, :
' Chmcal Technician (Radiology),

© President Paxamcdmal Assocmuon

© MTI, LRI, Peshawar.

"Roidar Shah,

3,

4,

5, Rlaz Burki, C i
S g Junior. Chmcal ‘Technician (Pathology), -~ .
R ‘Secretary General, Para Medlcal Association, ;
. Lady Reading ITosme '
X Pcshawal '
S ? .t
6. Muhammad Asim, | i !
s { » Clinical Technician (Cardiolagy),
’ [

# .. MTI, LRH, Peshawar. ] -y
' ,E At \,:'il;:xc
; ! 1h' .}\u}w' )s\’f"\ﬂr

_w.l Finance Secretary,

S MTI LRH, Peshawar

- Office Assistant, . o !
MTI, LRH, Peshawar. - ' !

~

Junior Clinical Technician (Pharmacy),
Pxe51dent Para Medical Association (LRII)
" General Secrelary Provincial A moudllon

: Lady Reading Ilospital, P

{
. Peshawar. !
. . Lo i

Isam Gul son Gul Mehr, .
Clinical Technologist (Surgical),
Senior Vice President, -

- Provineial Paramedical ASsocmuon
MTI LRH, Peshawax . :
Shamsut Taj,

Junior Chnical Tecanician (Su1glca[), -

1 Provincial Para Medical ASSOClatlon,

MTI LRI, Peshawar. o

che President, Para Medical Assocmtmn

Mr. Murad Ali,

Mr Muhammad Ali S/0 Lakhar Khan
- Ward Orderly,

3

T

e T




u}nmmad K.han,
Tafor, MTI, LRH, Peshavral.

hld Ma51h Ghori S/O Wans Masxh
1, LR, Peshawar ;

= Ishaq Butta S/O Butta Ma31h

Sweepcr I LRH Pcshawar .
Lo ! P -

Munawal Lal, ;
, LRH Peshawar. ;
|

]

Sweep01 MT

3. Mujamd Asam,
~ Juniot Clinical Technician (Pharmacy)

MTI KTH Peshawar

.1’4 1mdadullah
. Junior Clinical Technician (Pathology),

F

i

e MTI KTH Peshawar
. e |
Zxaqatullah,

Ward Orderly,
MTI KTH, Peshawar. i

i
Ilum'xyun, :
'Ward Orderly, |
MTL, KTH, Pcshnwar T .
, ,
| ‘ i
|
E
|

17, | Noor Rehm

I KTH Peshawar

Bcarcr 3
/

!
Peshawar‘ I e e

T 18. NmazMuhammad
Masalcln MTI, KTH

P
1 d

19. - YaqoobMas1h
chcpcr TI KTH Pthawar i

H KTH, Peshawar .
: +...L.., Petitioners _ “ :
Y.

ooooooooo

v a0 - Roohul Amm,
Muslim Sweeper

V‘ | . | : Ifcrsu.s ' \‘

1. GOVOI nmcnt of Khybcr Pakhtunkhw'x, '
Through Secretary, 'Health Dcpartmcnt !

Civil Secretariat, Peshawar
|

o 2 Director General Health Scwxpes,
P Dircctoratc General Health Scrvices, }

Attached Dcpartmcnt Complcx, \
Khyber Road, Peshawar. :
1

3 Qeeretnry st 1bhshmu1l

}

- s = (oY ks Uy
Peshawar

ldyun! we

TILYX IOD/\X
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> . Writ Petition uudw Aruc':e 109

Oftae Constitution of Islamic Repul)lrc of Pakistan. 1973

I
MRy G please this Horpradlz Covwre , j . !

. . o i ]
Counl as under: oo f. _ | L

' . B
‘
i

- Tacts iéﬂding to this Writ Pﬁfition: : :

1. That the Petitioners \‘o" 1,2 and 3 are 11‘0 President, G( neral Secretary and: Suuox VlC(.

PlCSIdCIll of Provincial Paramedncal Asrocmuon pCbh.lW(II, a rcprescntanvu body anc[ .

lhc pxovmcml chapter ol Pakistan Para-Medic Ascou.\llon Pelifioners No.: 13 and 6 mc

the General Sceretary 'md Vice PI‘LblClCIl[ of anmclxc Assouauon ol LRII \VhCILﬂb
l

‘Petitioner No. 4 is the Sccretary I“unncc of the Provmcml Para Mccuc Assocxatlon '

While the parent national level body is 1eg15!exud undez the Socictics Reg,btmuon Act

conslilu(mn has been approved b)' lwbpondenl No. | C:o\'emmenl w.et, 09, 0-5 19)" :

I

(Copies of the documcnts ofrcmsuﬂltwn*cm"u ¢ Annc\ur c“A”)

H H .
: PR
L Lo ‘ A

'Tlml Petitioner \'o 6 to 20 arc pmaxmdlcal staii ‘working In dlffucnt low-p md

. members of the.Provincial Paramedic Assoclatlon Axl thc Pctmonms lnvc not ontcd

A 1\'1 Il bLl\’le and thus are working in derCl control and SIT])uV]Slon of Rcspondcms .
i o B !. : D :
lnsluutlons Reforms Act, ’7013 (Khyber Pa}\htunk wa Act No. IV of 7013), P'm Mcchc

A»ocmuon LRI, Peshawar filed a Writ Pclmon No. 2643-P/2015 qucstlomm crcanon

l

I’elmoners very humbly seek 1o, mvoke uonstm.uonal jurisdiction of thxs I-Ionomblc '

L ‘ ]60 the provincial chapter is also a duly 1cco"mzed body since 09.09. 1970 while 1ts ‘

“categorics al Medical Teaching- Imlltuu.s namely L,I\H dl)d KTH and are: 'amongot the

3, "Ilm upon promulqauon of Khybm xa}\hlunkhwa Province Mcdlcai lcachmg o

e —— P T —

of surplu° pool, asked for dxrectorshxp for the Pnramedlcs in the Boards of Govcmor of
g |
-MTl and questioned the clause of “til] furthcl order”, o i
1 I
(Cop) of the Writ Pctmon # 2643 P/2013 is Axxnc\urc “B") ! :
- : : i —_— Ii 0y :
: B : S ‘

B i
i I
llml this Writ Pctition was taken up for heanné alonzsxde numerous other writ pulmonq

l)y 5 Imge: Bench so specially constituled To deal with nmtte[s of vires of e /\c.l 2013

‘lbld .mcl other related issues. It is a matter of'(?(.oacl that'while dismissing olhen I’(l lum

ag«unsl the vires of the Act, Wril Pemxox. No. 12643-P/2015 was mmally acc.eolctl m
Judgment and Order oFthe Honorable Larger Bench daled 23. 12.2015 as this Honmable
Court while acknowledging and apprec\ahng the merts of the matters azdated by
palamzdlcs. allowed their plea against “I'ur}her orders” andtheir replesentduon in Board

Cof 00\ erors.

—_— D e HRRINER.
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S0 il seeking ¢ 11101ccnu.nl ol con:.utulxonal rights through a (,on\tuuuoml Pa,u 1on was
not taken in good-grace cither by thc Respondents or for that matter by the Ch:mm'm
Board of Governor, LRH Peshawar, who 1s chammomn" the cause of so- callcd rcforrns
in MTIs and is acling as quasi advis or to the Rcspondcnt Government: e h'xd been
heard saying numerously that he woluld make sure that no one can stay"m MTIs if he is

. : .challcng.ing him or questioning his wisdom and authority. o ; R

‘ 6. That while momentarily parting from the disé}usx’ion at hand, it is significant to point out

;,-..-- _Ahat-while misinferpreting a certain par| of lhe Judurm.m of lhe larger Beneh ; d.xu.cl

- . 23.12.2015, Respondent No. 1 Govcrnmenl lluounhal\'ouhcauon No. SO(R—II)/E&D/I-

| 6/2009 dated 08.02.2016, while purportcdlv cxcrcxsnrr powers under Scction 4 of the

West Pakistan Essential’ Scmccs (Mamlcnancc) Act, 1958 and in total d(,h*ln"c to the

=-vcry intent and 5p1nt of the Act, '7013 has issued dn‘CCthH to all the persons woern or

i

cnnaﬁcd in the Medical TC’IChm"’ Il’lStltllf'“‘S not to leave their placc of duty W ithout pnor

spermission of the compctcnt wthout;{ Ie.tmoncu. reserve their rlghts to qucanon the
“validity of this Nouhcauon at appxopnate stage omately oo 0 } o '
(Copy of the Notifiealion under Essen al Servu.cs Adis Annexure “C") ’

; (Cop) of the WP L‘sscntnl Scrwccs (I‘.nmtcn.uu.c) Act, 1958 is Annc\urc “D™) /

i i ;
7.0 That mc'mwhllc Government took ccrhun steps to dissolve Post Graduate '\/{e'dical
"- Institute (PG\fll) that infuriated conccrm.d doctors. Dcmands were also bcmg raxscd for
‘. i-mnl of hmll]‘ professional ’11]0\\"‘11100 In lhr b']C]\lep Respondent No. 1. t‘;succi the
'I\oulu,:mon under L:.:.a.nu_.l buv:cus Act Whllc dxsplcascd with this Not1hc1t1on and
,\n t..dlui imposition oI c.m<.1mncy dmOlel other! issucs, Doctors woalxmb m lhc.:u.
. Ilospuals and MTIs btarted protcstmg agamst the Govcrnmcnt This ag1tauon ﬂggmvatcd :
quhu and some health ploic:.sxonals pumaulv cd by doctors announced smLc -on
09.02.2016. The fact of strike, led by doclo1s was also widely reported bolh in print and

.clectronic incdia. ‘ . l : ' : .

’ ’ ! N S . K 1.

(Copics of press clippings arc Anunexure “L) i
'|- * ) | et

-

§. That while >e1zed of an opporlumly 1o get.nd ol oihce bearers and some of lhe members

_ “of Para Medical AbeCl'lllOXl and, wlnie aclua’led wuh clear mala fide, aucl po mcal
e agenda, Respondents instead of procccdmn anaﬁfc_lg;;ors chosc-to vxctumfc low-p'ud
o cmployccs Petitioners were thus o1dered w0 be transferrcd out of their concemcd MTIS :
to far Nung placw of the P10v1ncc by \'nfuc of scmmtg Office Ordcrs d'ucd 09 02 2016
*issued by Rcsponc@ent No. 2. Peuuonex No. 5, who was a signatory ol WP No. 2 643-

P/20135 was punished se‘par?.tel_v through a transfer ozde: dated 0 Thc vcry

Y ) i
’ - J e - il




vith color of highhandedness,
v B i 4 o

la.xgu'lge of the otﬁcc orders for transfer is smacked v

: " caprice and falsity. The Office Orders reads . N g
_— ' = K M Eé:!

P

.

. .
A .
: i' .
P ]

" “On their involvement in 1ileOal activities contlaxy to the conduct

L rules’ 1987, as well as essentnl services _(,mauue,nance) act. 1958 .

e - | rellevmﬂ hom Mf I/LRII Pebhawar on account of .

L and subsequent
' : | S
PR sirike/agitation, leaving the;pqpents in emergency and operauon -
theaters crying for survival, the ,following staff = stand |
i N X AP, . 5

transferred.....”

- .
e b e = e AT

' (CUDIL‘}. of the t .11‘.5{01‘ orders are Annexure sy |
. :ﬁ ¥ l

I

i

| .
9. That alter a couple of da)'s. ol neﬁotmuons all llu. demands of doctors wem ’LCCCde to
hout any proceedmvs but the poor lowe-

lled stnke and liad not been’ concz"uef‘ w;th any

pa1d paramecllcs whea

and (hey were all let oft, \wt

_ had no.visibility whalboe\'u in lhe so ca
unished thhout the mandate of law, .

portmﬂ callmﬁ off of 1110 strilie are Anr;c\m ¢ 4G”)
| | . : g - IR .

Honorable Court ! s intervened and thxounh 1ntcnm relief

(s\ who are being vigtimized fo

et CERor OTs are being p

(Copics oI‘thc news chppmﬂs re

10, That even previously this’
preverted adverse acfion agains! Pelitioner

ag ainst the Gover nment.
(Copy of the V.’['zud Inlerim Ovder;of the Cuur{

r theu stance

pu———

.

, "
I3 H H
! I !

is Amu.xme “11) ;
[
l

..v.-

b of Essential buvxce (’\fiamtenmce)

1 Thal the transtm orders of the Petitioners in mu
for fauhiy wf

- Act, l9:>b or otllerwl.,c. (helemcﬁel 1efoz'\red fo as “impugned mder
N , reference only) are illeval; u.nawfa‘ and \‘.’thU'L jawful authority hence this peuuon.
: i |

!

ed of the xmpugned o'ders whlle h'wmry no

\fely d:sxahshed and aggriey
e c.onbllamud lo uwoke

adecuaie 1emedv, (he Petitioners ar
Comt on following ground';

;,--w_,.ﬂ - 1.2..:1‘11.\1 feeling-pra

other eilicacious of

1un>d|c*1on of ﬁa. Honmab and reasons,

constitutional

.

A

-

amongst others: : . ‘, : ;

" Grounds warranting this Writ Petition:

a2, Because the impugned orders are ilegal, unlawful, without lawl’tgl 'ml 10ruy and 1hus of

L

N N
- .
[l
I

no legal effect. o : - o
. L L ' ,".; Do ;

- Cornducl) Rules, 1987

. ¢ b, Because neither the Khyber Eakhl,uyr}ﬁ‘g/v\'a Government Sery

- -
At amariis e vt 8 NPT, &

i S

P — —




i ;
IR _‘IOI' the Essential Services (1 (\fIamtcnanCc)
e

 the impugned orders.

¢. Because even otherwise, as 13 apparcnt on the face of records 1mpuﬁned orders are

.. actuated with intent mala se as the Respondents are h,c

al any cosls sclely on polmcal consxdexauons

- place as the Petitioners have not resoned to any ,11
them. : ; 3 .

i

~ transfer. In fact the Respondcnts wlule postmg lhc Peutxonezs out are commut'n

olluue under the aforesaid Act, 1958..

i Because once the Essential Services (Mamtemnce) Act

can ordm u.«mﬁax at all.

in one and tenor
- '-ma)or punishment can be imposed wilhout

8. Because impugned orders are passed

. . . . /
h. iBecause the impugned orders are passed

Dlsmplme Rules, 201 Lo

O Pt g e o s

[ : . :
1 ! '

e d 1
i| i ,' . 1 i . !

i,._ Bt.cauw most surpm.mgn' the . Peuuonexb W

wlatuu 10 emergency or for that matter operauon lhealem

'and punished for so’ called patients crymg for -

Swoepels Masalclu bearers, {jft opexators and a few clini

101’ blrlke sla"ed and hbld under the lcadcrshlp of doclms
. ‘Because the \'ery act of letting oﬂ'

25. 97 .md S olthe C()ll\lllll[lt)ll ;
v . ’ |
l

Because as narrated n facts a number of Peunoners are 0

v that Office Bearers shall net normal]y

~

m;rowers the Respondents to pass

Lbent to get rid of the Pctitiongrs ~

_ ; .
Because the misgivings of the Re’spondcnts against the P

i
egal activities, so ‘alleged against.

Because no provision cf the Essential Se;vxce (Mamtcnance) Act,

due peocess of faw.

n total E}isi‘egard of the KP Efficicney axfid

ho are neither doctors nor caxe-glvex‘

sm-v:val

lhe doctor.«, and choost 0 prosccute on!y low- pax(l
: employee< and thal too as a pumshmenl for approachmg lhls honorable court | |

P : AN
P amauked with paxualnv, uniaunes\ and nepousm but i lb Hl ch.:u wolauon ol':Arug,.Ic 4,5,

Assocmuon Itisa polxcy of the provmcxal .)o vemmenl duly circul

be tnansfeuecl duzuw the currency of then ofhce

et

< %/O

etitioners "are uttcrly out of

1938 maudatcs any

ufan
i v

5 ;

i )

!
, 1958 is notlt"ed no employcr"

. . |

i
of “punishment”. No minor or

| .
i Ll
1 P
1
1
l

are being alle;,ec[lyiprosccute&cf
How Office !Assxstants,

cal technicians are answerablch

1
. N
’ i
i
I

!
P

$ nol.onl)(

fnce bearers of Para Medlcaf

ated in tln Es[ 0 CocIc




lo avmd unfair labour practices. - ! ‘ o o Co |

"

-"\/ (Copy of the Relevant I_ett ”I/POllCV isY Pmm..«:ure “I" i

L Because similarly most of the Pc;monms are low- paid Class Y employces who cannot"*“‘

be 'hansferred ou! of their home dnsmcl/dx:,mct 01 doniicile.

©© m. Because the impugned orders arc c]mrly motivated with mala fide mthcr than made in

- public interest. As the record suggests, the Pelitioners are’ wctnmzod for .ultenor

o motives,
’ ) ! ' 1 »
' 1

n. Because even the KP MTI Act, 013 also protects the scrvices of thc P«,tmonc's and

thus they are not lizble Yo be punished throwgh impugned orders.

Because the Respondents are acting in a manner clearly recking highhandedness, caprice

and viclimization.

- —Because-the-impugned orders is arbitrary, despotic and whimsical without having any
- . ' ; . ; P ;
legal or factual basis. o : i :

g, Bucame the Respondents are benl to 1xlcgally dlscummate amongst heallh care provxclexs

“i and pmamcdxca without any 1casonab1\, justification or classification. ._

W p, Because in similar circumstancesy thx., I-lonomblc Court has allowed mtcr.m rclu.f in md
. v, .

voooe : : i
ol justice. L x { |

]

!

I N .
; S S : i
!

! o .
l
Because lhe xmpugned oxders ale made thh sole purpose of cleatmg tcrror and

>
!r..

I

. scapegoats for no fault on their part. -, . i : S ;
i L Lo | .
! . : { : : . _ i
. | i-

‘; : ) . q,

N the Honorable Balochistan High Com‘f has dclmowledgeg the nnht oi peace{"ul protest

and agitation for nghls 01‘: the t;ovemment em,,fovees and. declared any cloo on it as

‘ I ~;- . o
excessive and illegal. ; N o | !
R : (Copy of the press clippings 1y pmlxng %px eme Court ]ud"mcnt ae An aexust: s I”)

: . N R
.. Any other grounds at the lime of heartng.

delenence in hcarl of doctors by ‘making’ thc Pc.t joners as mere: gumca pws and.'

" Because even belore the noufcauon under Suctxon 4 of the Act, 1938 somc of the -
Pclitioners were being issued show cause nouces under the same Act,: clearly'
establishing the intent mala se of thq Rcspondu s and thelr resolvc to diSlOd“e the--'

petitioners by hook-or by qx‘ook. LI . ', Sow E % g, “-\'-

~u. Because recently the apex Supu.mc Court of Pahbtan while suspendm" al udfrment of

-



St o bt s g,
oS

At e e e

AL Costs throughout,

Honorable Court may very ma"nammOley hold declale and order that [

I The 'i.nipugned transfer orders; of the Pcfitioners are 1llena1 unlawful y ;thout lawfwu "B

authorily and thus of no legal effeet cmcl hence liable to Le set aslde and 1eversed

II. " The Respondents shall not dislodge the T euuonels proceed drzamst them‘adversely

inferfere with their legal or fundamental rights in garb of thc‘ West Pakzstan Esslclnfl af

Services (Mamlendm.eJ Act, 1958

! ST, L 1 e

: ' | i
V. Interim Reliel [n view of all lhe xeqmsues ;Tor interim relief, 0pe1duon of lht, uupur'nmf»\]’

orders for {ransfer may very klll(”)’ bé .suspended tll the Fﬂal chsposal of this WY‘{

“Petition. -

'
T At e r—e

- q

. P

|-
V. Any other relief, not specnt:cally nrayed may also gracwualy be granted 1f appears Ju&b
necessary and approprmte ; : :

v:

|

: |
S . ] .
1T IS THEREFORE very humbly-'pyayed thal on acceptance of 11115 Writ Petition, the

5 . PBTITIONIERS.-

! i ,’ 5 :

; Through : : ——
, | | i?

o . ‘ bhumarL.Am; u&/

Advocatc Suprcmc Court '

1

CERTIFICATE D
i certified that no writ Petition has carlicy been filed bv the Pcl‘itioncrs,’in‘requc[, of'this ca
ol action in this or any Olhu Iionomblu Court. - B ; '
| r -
, : [ ,
’ I’E'IIHONERS
JIST CF BOOKS . //:Z
1. Constitution of Islamlc Republic of Pakistan, 1973 ; ;
2. The West Pakistan Essential Services \.\'lelu."mncd L, 1958 !
3,

The Khyvber Pakhtunkhwa Gover nment Servants (Cos ldL‘Cl) Rulcs, 1987
' rlrm\rru\s
Hnouah : o

S bhumall klmmc But /
z\dvocato Supmnc Caurt 1

0094

%’mmm el :~ll"

JN

- - UV S

D,
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L | OFFICE OF THE HOSPITAL DIRECTOR
e \ Leady Reading Hospital Medical Teaching Institution, Peshawar

BETTER COPY Avnex W

Phone # 0092-919211402

OFFICER ORDER

PAGE NO. 105

Fax: 0092919211401 www.Irh.gov.pk

Employees earlier transferred to DG Health Service but their cases were in
court. Now the court has dismissed their Writ Petitions No. 557-P/2016 and
W.P No. 593-P/2016 being not maintainable (copy attached) thus the following

o

CRNOU L WN -

1.
2.

®N ows W

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Mr.
Ms.
Ms.
Ms.
Ms.

employees are hereby relieved and directed to report to DG Health Services
Khyber Pakhtunkhwa for further posting with immediate Effect.

Johar Ali, Clinical Technician (Radiology)

Roidar Shah, Clinical Technician (Pharmacy)
Isam Gul Clinical Technologist (Surgical)
Shamsul Taj, Clinical Technician (Surgical)

Riaz Barki, Clinical Technician (Pathology)
Muhammad Asim, Clinical technician (Cardiology)
Murad Ali, Office Assistant .
Muhammad Ali, Ward Orderly

Sartaj, Lift Operator

Shahid Masih, Sweeper

Ishaq Buta, Sweeper

Munawar Lal, Sweeper
Faramosh, Ward Orderly

Tahir Kan, Dhobi

Muhammad Waris, Ward Orderly

Hayat Khan, Behishti

Fazle Moula, Attendant

Roaid Khan War Orderly

Noor Rahim, Ward Orderly

Mahabat Khan, Ward Orderly

Fatima Bibi Charge Nurse

Asif Khan, Naib /Qasid

Aster Shaheen, Charge Nurse

Sumbal Firdous, Charge Nurse

Bilgees Rana, Charge Nurse

Sajida Parveen, Charge Nurse !

No. 6308-15/HD/LRH _

sd/- .
- Hospital Director
Lady Reading Hospital, MTI Peshawar

Dated: 05.05.2017

Copy forwarded for information and necessary action to:-

Director General Health Services Khyber Pakhtunkhwa Peshawar
P.S to Senior Minister for Health Govt. of Khyber Pakhtunkhwa

Peshawar

P.S to Secretary to Khyber Pakhtunkhwa Health Department
Peshawar :

Director Finance Leady Reading Hospital, MTI Peshawar
Budget and Account Officer Leady Reading Hospital,-MTI Peshawar
All of the above mentioned Leady Reading Hospital, MTI Peshawar
Officials _

Secretary to BoGs Leady Reading Hospital, MTI Peshawar

P.A to Hospital Director

Leady Reading Hospital, MTI Peshawar

"Sd/-
Hospital Director
Lady Reading Hospital, MTI Peshawar

T



http://www.lrh.gov.pk

'LADY READING HOSPIVAL, PESHAWAR

OFFICE ORDER L

|

As per decision taken in the oath
staff held in Lady Reading Hospital
subsequent nﬁinutes of the meéeting issued vide t
bearing No. 9604-9/LRH/PA, dated 14/04/2009.
called PCO adjécent, to ramp of OP

D, is hereby allotted to
Paramedical Association Lady Reading Hosbital, Peshawa
office purposes. h |

|
|
I

Chief Executive

( Lady Reading H;ospital.
' ' -, Peshawar

No.: [0§67~7é_/LRH 3o g) g |

Copy forwarded to the: - o
.RMO |
Director Finance ‘ I
DMS (Admn) S |
DMS (Zone I11) |
PA to Chief Executive
PA to Medigal Superintendent |

Syed Roidar Shah, President PMA LRH;, Peshawar
AD works .

For information and n/action, Q‘
Medical Superintendent
Lady Reading | ospital,
Peshawar P

1

NO DA W

\

taking ‘cerembny%of Paramedical
Auditorium on 8" April 2008, ang
his office letter
The pgplace" previously .

rto use for

......
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S BETTER COPY

N o SERVICES AND GE NiRAL INFORMATIONDEPAR'IY'IENI‘
‘\ - . ( SIRVICES WI G ) ’M/’
' . No.IV S&GAD)]I( 4eY) 494 Ve WII, | ' @

Da ted Peslnawar‘ the 7th Jully,' 1998,

|
|
Ail AJlnlnlstra tlVe Secretaries te G;e\:it.
' °I NYW.F.P. i

2- All Ct»mnu.ssim'ler's in BNFP.
B ‘i’admiary Lo 6—.vamop, NP, o
4~ A1l Heads of Altgohad Depar‘tment in NM"I".- |

o T A?I bbpuly C;mmiﬁﬁlunura/ Pelltltlcal ﬁgcntu
1n NIFP . ‘ |

b Secretary, Beard of Foverner, NYFP |

- Secmtary, NVFP Pu!ulc Service eommissiem ,Pem

G- A‘.1L.L 'Dlstrlotss and Commlsbloms Judges WEP .

S— Reglstrar, Peshawar High G’ourt, PeahaWar.
SUBJECT : - TRA NSF‘ER oF 0{“1“105} BEARERS 0. ASSDC}ATM? NS.

Sir,
|
|

I am  directed te refer te this Department lﬁtter
No.SOR.I( S2@A D) 3-43-4/86 da ted 25.3.1%86 on thej subjact

T mted above and to request once a'gaim-'that the i»r.fice boarers

" of the Scrviéé Associatiora should not ordlnamlly ba . h

 Yransferred Ior the year Ior which thcy are of nee bearers -
2as such. :

|
'- Your Q bedient Sem{ra nt,
2 : R ' Sélr - ’ -
3 : _ " o
| - _ ~ SECTION OFFICER (S_ERRWIGES.I’() !

P o
:




- -

Secretary Health, Khyber Pakhtunkhwa in his office on 16" August, 2016 at 1400 hrs. The
following attended the meeting.

* Special Secretary Health Chairman

* Deputy Secretary-1l Health Department Member
* The Chief Executive Officer,

Member
Health Care Commission Khyber Pakhtunkhwa
* The DGHS, KPK, Peshawar. .+ Member
* The Deputy Director (Public Health), Member
DGHS, Office, Peshawar.
* The Chief Executive Officer, ) Member
Khyber Pakhtunkhwa Medicai Faculty, Peshawar.
* Principal, ZAB, PGP, Peshawar, Member
Section Officer (II1), Health Department Member
* Assistant Director(Paramedics) " Member
-DGHS, Office, Peshawar
Syed Roidar Shah Member
President PPMA, k
KPK LRH, Peshawar
* Lugman Gu| ’ Member

Secretary General,

PPMA, KPK LRH.

The meeting started with the recitation of verses from the Holy Quran. The Chair
welcomed the participants and started discussion. The Section Officer-lIl Health Department
briefed the forum about the agenda of the meeting. A detail discussion was held on the

~ following points and decisions were taken.

N ( . .
1. Completion of the remaining pProposail/summary processed in_ 2014 of

paramedics for up gradation.

The paramedical association raised some reservations regarding the up gradation of
Paramedics wherein it was pointed out only 25% work has been done in the instant
matter. The remaining 75% work -regarding up gradation of paramedics is still
pending with Health Department and has not yet been Mmaterialized,

Decision:- Afier threadbare discussion it was agreed upon that a committee under

the chairmanship of Deputy Secretary-ll will be constituted consisting of the

a) Deputy Director (Public Health)
b) Section Officer-1)| ‘ _ ,
C) Assistant Director (Paramedics) - :
d) President PPMA, KPK -
e) Secretary Genera| PPMA, KPK.
The committee ‘will look into the matter in near future to devise modalities in order to
redress the reservation of paramedical association regarding the up-gradation,

2. Establishment of Paramedical Council and issue related to Examination system
of Medical Facul .

The paramedical association demanded for the Establishment of Paramedical
Council on the analogy of Nursing Council, PMDC etc. : '

Decision:- It was agreed upon-that a committee to look into the matter would be
formed headed by Chief Executive Officer of Khyber Pakhtunkhwa Medical Faculty
comprising of the following members '

a) Deputy Director (Public Health) '
b) Section Officer-it -
C) Assistant Director (Paramedics) ' P
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BEFORE TlHE KHYBER PAKHTUNKHWA SERVICE .
~ TRIBUAL,PESHAWAR.

| Wy
Appeal No. 458/2017

Date of Institution ... 12.05.2017;

Date of Decision .. 30.11.2017 -

a Syed Roidar Shah
.+ Clinical Techmcuan(Pharmacy),
‘(President Provincial Paramedic Assoaatnon as ‘well as

' President Paramedical Association Lady Reading Hospital),
: Presently posted at MTI,LRH, Peshawar.

(Appellant)
' VERSUS |
1. The Govt: of Khyber Pakhtunkhwa through Secretary,
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JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN.- -l 7)5::

This jud.gment shall dispose of the inétant service

~appeal as well as connected service appeals no. 465/2017

‘entitled Shams-Ut-Taj, no. 466/2017 entitled Murad Ali, no,

467/2017 entitled Muhammad Ali, no. 468/2017 entitied

Muhammad Riaz Barki, no. 469/2017 entitled Shahid Masih

Gharui, no. 470/2017 entitled Mujahid Azim, no. 532/2017

entitled Rooh-ul-Amin no. 533/2017 entitled Niaz Muhammad,

‘no. 534/2017 entitled Yagoob Masih, no. 535/2017 entitled
g'Harlt'way/uh," no. 5,36/201? éntit.lved Noor Rehman, 537/2017
entitled Sartaj,” no. 538/2017 Imdad Ullah, no. 539/2017
entitled Johar Ali, no. 540/2017 entitled Ms. Sajida Parveen,

no. 541/2017 entitted Ms. Gulshan Ara, no. 542/2017 entitled

. “Ms. Sumbal Firdous, no. 543/2017 entitled Ms Asterl

AShaheen, no. 544/2017 entitled Bilgees Rana, no. 511/2017

_ : entltled Muhammad ‘Asim, no. 527/2017 entitled Isam Gul.

" law and facts are mvolve‘d therein.

“and no. 552/2017 entltled Farrukh Jalil as similar questzons of -

ATTESTED -
EX ER .
Khyber Pakhtunkhwa

Service Tribunal, -
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2. Arguments of the learned counsei for the parties heard

and record perused. . 4

 .EA¢Ts.
‘. 3. The éppellants‘were'transferred through an order dated
09.02.2016 agaiﬁst,which' they fiied departmental appeals on
23.02.2016 and then the appellants filed writ petition on
. 17.02.2016 and the worthy Peshawar High Court, Peshawar
through its judgment dated 25.04.2017 dismissed 't'he writ™ -
i.petition on the ground '§f jAurisd'iction in view of Article-212 of
:fhe Constituﬁoh of thelIsIamic Republic of Pakistan and
. _thereéftér they filed the instant service appeals on
' 12.05.2017,
ARGUMENTS |
4. Learned counsel for the appellant a'rnged that.delay in
filing present service‘appéals was due to confusion qua
‘:ju'ris'dicti‘on of the Service Tribunal. As in the impugned.
transfer orders 'there was mention of a law i.e W,est“Pakistan
| :‘;Esse.n.tial‘ Services (Mainfenance) Act 1958, which misled the
“appellants .in choosung the forum for redressal That the
vj»} appellants in good faith believed that the above mentloned

é&}; did not fall W|th|n the terms and condltlons of the civil
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servants and therefore, this Trlbunal had no jurisdiction. That .

the appellants then bonafidely, in good faith and with due-

diligenCe preferred writ petition for redressal of their remedy

before the worthy Peshawar ngh Court but unfortunately the
; same could not hold good for the:r Iordshlps of the Peshawar _-
: l-llgh Court and the Peshawar High Court vide order dated
115.07.2017 dismissed the writ petition for want of
-v:jurisdiction.. He _further argued that alongwith the

: _memorandum o.f appeals beforev this Tribunal the appellants
__filed applications .for condonation of delay under Sec_tion___-_l_ﬂ_ of .
- the .Li.m'itation Act 1908. He next contended that under
‘Section-14 of -the Limitation Act pursuing "rem'ed'y before

~wrong forum with due diligence and ‘good faith. is an

established 'ground for condonation of delay. He next

~ ‘contended that such good faith and due diligence can be

gathered from the 'circumstancespof the case argued by him

’

A'abO\./e.. The circumstances were such in nature which wouid

. result in presuming that the appellants were misled and then

- they knocked the door of the Hon'ble Peshawar ngh Court.

»'.The learned counsel for the appellants in order to augment
| "&hls stance relled upon the judgments reported as 2017 PLC'.

%}; S) 692 and 2007 PLC (C. S) 870. The learned counsel for




Vs
| ’ the appellant then also argued the appeal on merit by

highlighting that the~Government was not authorized under

'the West Pakistan Essential Serwces (Malntenance) Act, 1958

to transfer the appellants as the said law was in force at that

- time, He partlcularly referred to Sectlon 4 of the Act in this

regard. He then went on to argue that in accordance with the

transfers/postings policy of the Government, the office

Bearers of the Association could not be transferred. That most

o of the appellants are Ofﬁce Bearers. That some of the

appellants are memals which could also not be transferred out

© of the District as per the Policy of the Provincial Goyernment.

That; the impugned orders speak- on their own that aII

| transfers were made as punlshment Wthh is not approved by

| Iaw and also by SO many judgments of the Supertor Courts.
-,That the |mpugned orders are therefore void orders and no .

o Allmltatlon at all, shall run agalnst the void orders which is an

-admitted posutlon of Iaw at present.

- 5. On the other hand Legal Advisor for respondents argued
- that the present appeals are hopelessly time barred. That the
judgment pressed |nto service by the learned counsel for the‘

'Y)‘ appellants reported as 2017 PLC (C.S) 692 was passed under
s

b%%mllar circumstances as in the same judgment the writ
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was sent back to the departmental authorlty for treatmg the

same as departmental appeal which is not the case here. "

l_earne_d Legal Advisor also relied upon judgment reported as

_2010 SCMR 1982' in support of his arguments that limitation’
His a__n_‘issue Wthh should be taken seriously -and not lightly.
:.The., learned Legal 'Advisor" ful'ther argued that filing | of
| dep_artmehtal -a_p-peal by the appellants-dn 23.02.2016 itself

- manifests that the appellants knew that the matter was of -

one of the terms and conditions of civil servants and after the

Zfili.ng of that _d_epart_mental ap_peal, appel_lants were boun_d__ to
: s»-.have had recourse to. Section-4 of the Khyber Pakhtunkhwa
| Servnce Tribunal 1974 but mstead the appellants flled the writ
?petltlon before the Peshawar High Court which was not

allowed.,

6. The learned District Attorney for official resbondents

argued that the very departmental appeal is defective as the

. same was filed by all the appellants jointly and under Rule- -
-3(2) of the Khyber Pakhtunlghwa Government Servants -
i(Appeal) Rules, 1986 joint appea’l is not aIIbwed. He further

argued that the appllcatlon for condonatlon of delay is moved

-v%:ler Sectlon 14 of ‘the leltatlon Act 1908 but under‘

l-qu-Q of the Khyber Pakhtunkhwa Service Tribunal Act,

2
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~:1974 Section-14 is not appllcable in the proceedlngs before
~ this Tribunal. That this Tribunal has already given judgments
in two appeals No. 1395/2013 entitled “Momin Khan-vs-
%Government"'and No. 1396/2013 entitled “Zaheerullah-vs-
E.Government” on 28.11.2017 in which the effect of Judgment
. reported as 2017 PLC(C.S) 692 ~has been discussed .and the
period‘yva"s-‘not eondoned due to pursui'ng the case before
‘wro'ng forum. He further argued that the appellants were to
;explaln each and every day delay which has not been done by
the appellants
" CONCLUSION,
7. This Tribunal is first to decide whether the'bpresent
appeals are within _time and if not then‘ this Tribunal cannot
“discuss- the merits of the-appeals. The pivotal question for
determinatidn to reach the conclusion is whether pursuing a
case before a wrong forum is a valld ground for condonatlon
of delay in appellate JUI‘ISdlCtIOI’) The appllcatlon for
condonatlon of delay is moved under section-14 of the
| .leltatlon Act, 1908. Though. Section-14 is not appllcable |n
:the proceedings before this Tribunal. The august Supreme
"zxourt of Paklstan in the judgment of Larger Bench reported as
%“fa : f&& PLD 872 while dlscussmg the apphcablllty of Sectlon 14




~ _of the leltatlon Act has decided that provnsuon of Section-14

of the leitatlon Act are not applicable in all appeals even '

be_fore the normal Civil .Courts. But again in the said very

-judgment it is held that wherever Secion-5 of the Limitation
_‘ACt is applicable then the reasons given in Set:tiom 14 of the
Act can be taken lnto consideration for decudlng the sufﬁaent

:‘cause In the sald very judgment the august Supreme Court

- of Pakistan while dlscussmg many judgments of the august
. Supreme 'Court of Pakistan prior to 2016 has resolved the

~issue once for aII by declarlng many Judgments as per,_,_ )

incurium. In the judgment of the larger Bench the august

_\Supreme Court of Paklstan has allowed the condonatlon on’

. the ground of pursumg the remedy in good faith and due

.~.d|l|gence and the august Supreme Court of Paklstan has.
,:? fu_rther held in that very Judgment that pursumg» case in -

_:wrong forum per’ se cannot be presumed to be pursumg |n' ,

'good falth and due dlllgence unless-the valid and sufficient
‘réasons .areglven in the application for condonation_ of dela'y
~which misled the party or for that matter'their ‘counsel for

| choosmg wrong forum. The Judgment relled upon by the

"7\); counsel for the appellant reported as 2007 PLC(C S) 870 is

% dlscussed in the judgment of larger Bench mentloned‘
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~above. This judgment has now merged in to the judgment of
“the larger Bench. Now we are to see whether the appellants

“have mentioned any ground in the application for condonation

' of delay which'misled them or their counsel to choose wrong

forum. If Awe'go through -the applications 'for condonation of

: gdelay in: these appeals there is only general mentlon of the

: -appellants pursuing the case 1nnocently and bonafldly No

;partlculars of the cwcumstances which misled the appellants

-to choose the wrong forum are mentioned. The' learned

counsel for the_ ap_peliants today added the ground which

-misled the appellants for choosing the wrong forum: but this

“ground is not available in the applications for condonation of

delay. The august Supreme Court of Pakistan in that very

. judgment has also cited certain examples of mislea'ding. the
counsel.or his client_ by formulating two questions on this very
" subject. In question No.2 regarding wrong advice of the

'counsel for the appel!ant pursuing the remedy before the

wrong forum thelr lordship have added that the person

. gseeklng condonat:on of delay must explaln delay of each and

every day and should establlsh that the delay was caused by,

'y),reasons beyond control of that person (or counsel) and that

2

\é\g\}yas not indolent, negligent or careless in |n|t|at|ng and
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ipursoing the »actionable right which had accrued in hiS~four.
éllVI'ere in‘compete‘nce of the couh'se!, inadvertence, negligence
or ignorance of law is held to be no ground. One ‘o‘f such ._ |
,examples given by their Iordshlps is that of drawmg the
| ?wrong decree sheet by the trlal court as to valuation for the-
: _;purpose of appeal due to which a counsel was misled into
‘fchoOsihg the appellate forum was a valid ground. In this ver\r
judgment Iactus-curiae‘per se has not b‘een approved't‘o be a. .
;sweeping ground for condonation of delay while ahswerihg
q.uestioh n03 So in'.the light the .judgment of the Larger
: ;,Bjench_ the appellants have failed to mentioh the: specific
éground in the application for condonation which misléed them
'orftheir_counsel for approachi‘ng a wrong forum. Secondly,- if |
‘the arguments of the.learhed counsel for the appeilants are

‘made part of this application then we are to see whether that

ground really misled the appellants or their counsel- to

japproach the proper forum. As dlscussed above the crux of

the arguments of the learned counsel for the appellant is that

ithe appellants/counsel were misled in bel,ieving because the -

. impogned order had mentioned Act of 1958 which Act was

v)\‘ﬂot part of the terms and condltlons of the civil servants and -

h@% they approached the worthy Peshawar ngh Court If
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‘we go through the |mpugned order the said order has simply

transferred the appellants. The transfers are very much part
'fof the terms and condition of the civil servants under the
.~:Khyber Pakhtunkhwa Civil Servants Act 1973, If any cCivil
;servant is transferred wrongly or in exercise of any of the
powers .glven other than the Khyber Pakhtunkhw.a Civil
Servants Act, 1973 the matter still remains that of transfer.
‘There arises no question of any misleading that how?transfer |
‘on the basis of a 'law/ru-les other than Civil SerYants Act or |
| Rules -there_f__u'nder_fell outside the purview of this ':I.'ribun_al.m‘_
';Every_ day the civil servants are tra-nsferred ‘on the basis of
‘wrong notiﬁcations, by applying wrong law or rules which give
‘cause of action to the Civil Servants to challenge the same
.:fbefore this Tri-bunal.‘ Mentioning of any right or Wrong law
~ never misleads anylperson if the net outcome of the'order is
' ;transfer. So far as judgment reported as 201% PLC (C.S) 692
is cOncerned' that j:udgment, has got no application. to the
;present appealvfor the reason that in the said judgrhent the
‘~.§d‘epartmental- authority 'was-directed to consider the writ
petltlon as departmental appeal. Secondly in this Judgment

’Y)},the Judgment of Iarger Bench was not conS|dered And if there

’Bp@y dlscordance between judgments of the august 5upreme
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‘Court of Paklstan the one of larger Bench shall. prevarl The

_-Iearned counsel has also not been able to convince this
.TribUnaI that how the transfer orders are void and no

limitation shall run in these appeals. All iiiegal'orders are not

‘void orders as is jurisprudentially settled The objection of

learned DlStl‘ICt Attorney as to ]0|nt appeal is not fatal as no'

*penal consequences are mentloned and at the. most it is

: dlrectory.

:8. This Trlbunal is therefore of the view that no sufﬂcuent "

cause has been shown by the appellants in pursuing their
acases before a. wrong forum and _the appllcatlon for

5condonat'ion of delay cannot be.accepted. AII~these-:appeals

~ 'being time barred are dismissed. Parties are left to bear their

.own costs. File be consigned to the record room.

(NIAZ -MUHAMMAD KHAN)

CHAIRMAN
~ (AHMAD HASSAN)
S MEMBER
.- ANNOUNCED |
©"30.11.2017 .
| Cei'tiﬁed

re cop" Approved For Reporting

' nkh
Service Tribung), " ®
eshawar

T e

LML L e




r;-'i ‘g )vﬂ
o 3
,5.1;' k.l
. l

!

i

3
'-‘I Ve

BEFORE THE KHYBER PAKHT UNIC[-IWA SERVICE TRIBUNAL PEéI-

) - |
- Service Appeal No. /2017
| ﬂ | ,%

‘Syed Roidar Shah,

Clinical Technician (Pharmacy),

(President Provincial Paramedic-Association as well as President
Paramedical Association Lady Reading Hospital),

Presently posted at MTI, LRH, o

Peshawae,. Appdl‘mt
i

Versnus

1 Government of Khyber Pakhtunlthwa, : :
Through Sectetary, Health Department, - : !
Civil Sccretariat, Peshiw : '

2. . Directorate General Health Services,
. Through Director General, _
Attached Department Complex, j
Khyber Road, Peshawar. ' ‘ i

3. | Secretary Establishment,
+ Government of Khyber Pakhtunkhwa,
*+ Pecshawar.

4. Hospital Ditector, .
- MTI, Lady Reading I—Iospltal , : |
Peshawar.

i
............ Respondents

SERVICE _APPEAL UNDER SECTION-4__OF _THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE

IMPUGNED TRANSFER ORDER. NOQ. 2267.84/AE-VI DATED 09/02/2016

WHEREBY THE APPELLANT HAS BEEN TRANSFEERED FROM MTI.
LRH PESHAWAR TO DISTRICT KOHAT WHERE HIS SERVICES

| WERE PLACED AT THE DISPOSAL OF DISTRICT HEALTH O T ICER
| KOHAT :

May it p/eaxé this Honorable Court - |

RET T
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1‘1hat the Appellant is a civil servant appomted on 02.08.1987 against a vacant

post at Lady Reading Hospital, Peshawar and has stalted his career wnh zeal
and dedication and served the pubhc at large on sevelal positions since his
appointment to the best of his abilities and full satisfaction of his supenors,
consequently since around three decades he is performing his dutics at the
aforesaid hospital. Presently he is working as Clinical Technician (Phaérmacy).
It is pertinent to mention here that the Appellant is also the Presibent of
Provincial Paramedical Association as wcll as President Paramedical
Association LRH, Peshawas, a tepresentative body and the prfov_incial
chapter of Pakistan Para-Medic Association as well as the Appé]lant is
elected President of Para Medical Association Lady Reading I-:Iospital,
Peshawat. Furthermore the Appellant is the member of the governitgmg body

of faculty and all the administrative, management and general contrdl of the

faculty vests in the governing body.

(Copies of notification as President PPMA ctc are anncxute “A”)
(Copy of KP Faculty of Patamedical, Allied Health Sciences Actis Anncx “A-i”)

2. That the parent national level body is tegistered under the Socn.ues

Registration Act, 1960, the provincial chapter is also a duly 1ccogmzed body
since 09.09.1970, while its constitution has been approved by Respondent
No. 1 Government w.c.f. 09.08.1992. o

(Copics of the documents of registration cte are Annexure “B”) |

. That upon promulgation of Khyber Pakhtunkhwa Province . Med1cal

Teaching Institutions Reforms Act, 2015 (IKhyber Pakhtunkhwa ACt No. IV
of 2015), Para Medic Association, LRH, Peshawar filed a Wit PetiUOn No.
2643-P/2015 questioning creation of surplus pool, asked for directorship
for the Paramedics in the Boards of Governor of MTI and quesu'loned the
clause of “till furt.her order”. ;- f . : .
(Copy of the Writ Petmon # 2643 P/2015 is Annexure “C”) ;

. That this Writ Petition was taken up for hearing alongside nume;i)us other

- L) - - ! |
wiit petitions by a larger Bench so specially constituted to deal with matters
‘ : !
of vires of the Act, 2015 ibid and other related issues. It is-a }'natter of
record that while dismissing other Petiions against the. vires of the Act,

Wit Petition No. 2643-P/2015 was partially accepted in Judgment and

P AT ORI SR e H
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Otder of the Honorable Larger Bench dated 23.12.2015 as this Honotable

Court while acknowledging and appreciating the merits of the matters
|
agitated by, paramedics, allowed their plea against “furthet orders” and their

representation in Boasd of Govetnors.

‘I'hat seeking enforcement of constitutional rights through a € onsmuuon al
Petition was not taken in good grace either by the Reqpondcnts ot for that
matter by the Chairman Board of Governor, LRH Peshawar who is
championing the cause of so-called reforms in MTTs and is qcung as quasi
advisor to the Respondent Government. He had been heald saying
numerously that he would make sure that no one can stay in MTIs if he is
challenging him or questioning his wisdom and authority. |
I

That it is worth menuonmg that Appellant being low paid st'lff wotking as

- Clinical Technician Pharmacy at Medical Teaching Institute nmely Lady

Reading Hospital and has not opted MTI service and is thus working in

direct control and supervmon of Respondents No.1 to 3 as amended Section

16 of Khybcr Pakhtunkhwa Medical Teaching Institutions Reforms Act,

- 9015 states that all civil servants setving in MTIs may within 2 penod to be

notified by the Government, opt for employment of MTIL, thelr service

structure, promotion and dxsc1phnary matters etc but fortunately or

otherwise the petiod has not been yet notified by the Government.
(Copy of the MTI Amended Act, 2015 is Annexure “D”)

s

That while momentarily parting from the discussion ‘at hand, it is significant
to point out that while misinterpreting a certain part of the ]udgment of the
Jarger Bench dated 23. 12. 2015, Respondent No. 1 Govemment through 2
Notification No. SO(R—II) /E&D/1-6/2009 dated 08. 02 2016, while
putportedly exercising powets under Section 4 of the West Paklstan
Essential Services (Maintenance) Act, 1958 and in total deﬁance to the very
intent and spirit of the Act, 2015 has issued direction to all the persons
working ot engaged in the Medical ‘Teaching Institutes not to leave their

place of duty without pnor permission of the competent: authonty

(Copy of the Notification under Essential Services Act is Annexiure “E”)
(Copy of the WP Esscntnal Setvices (Maintenance) Act, 1958 is Axmexure “F”)




e
‘That meanwhile, Government took certain stcps to dissolve Post Graduate

Medical Institute (PGMI) that wound up concerned doctors. Demands were

also being "raised for grant of health professmml allow'mcc In this

- backdrop, Respondent No. 1 issued the Notification uudcx Esscntial

Services Act. While dlspleased with this Notification 'md so-called
imposmon of emergency amongst other issucs, Doctors w011<mg in these
Hospitals and MTIs started protesting against the Govcmment This
agitation aggravated further and some health professionals pnm'mly led by
doctors announced strike on 09.02.2016. The fact of strike, led by doctors
was also widely reported both in print and electromc media.

(Copies of press clippings are Annexure “G”)

That That after a couple of days of negotiations, all the demands of doctors
were acceded to and they were all let off, without any procéeciings but the
poor low-paid patamedics who had no visibility whatsoever in the so-called
strike and had not been concerned with any ER or OTs ate bemg punished

without the mandate of law.

- i
(Copies of the news reporting calling off of the strike are Annexure “H”)

10.That while seized of an opportunity to get rid of office bearers ind some of

the members of qua Medical Association, and while actuated w1th clear mala
fide and political agenda, Respondents instead of ptoceeding agamst doctors,
chose to victimize low-paid employees while showing more loyalty to the
Chaitman Board of Governots LRH, issued an office order beanng No.
2267.84/AE-VI DATED 09/02/2016 wherein he transferred the appellant

and several others of their duties in absolute ignorance and wolauon of

attendmg law and circumstances. It is important to’ point out that the
appellant is a permanent civil servant and office bearer of the association at
several levels therefore cannot be left at the mercy of Respondents and
there most influendal political figure whom have no authority to issue any

order or treat the appellant In any manner, in grave mfracﬂon and defiance

of the law on question. Thus the Appellant, along with other ofﬁce bearers |

was thus ordered to be transferred out of his concerned MTI 10 a far flung
place of the Province by virtue of Office Orders dtd 09.02. 2016 issued by
Respondent No. 2. The Office Orders read:

i
1
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12.

13.

“On their involvement in illegal activities contrary to the
conduct rules 1987, as well as essential services , y
(maintenance) Act 1958 and subscquent relicving from ‘{
MTI/LRH Peshawar on acéqunt of stiike/agitation,
leaving the patients in emergency and opetation theaters '
crying  for  survival, the following staff stand |
transferred.....”

(Copy of the transfer order is Annexure “I”)
i

.That the appellant, while was having no other remedy, filed deﬁartmental

appeal beating No. 341/ 16/PPMA-KPK dated 23.02. 2(11@ to the
Respondent, No.1 being Competent Authonty in hope that he wﬂl get relief
from that forum but in vain as over a year has been passed and yet no
fruitful result has been given to the appellant and still his Depiartmental
Appeals/Representations is pending before the Depar;:mental ?Authon'ty
who was under legal obligation to decide the same within statutoqr:period.

(Copy of the Departmental Appeal is annexure “J”)

That the Appellant along with many others were aggtrieved of the Transfer

orders made under the garb of Essential Service (Maintenance) Acft, 1958 or

otherwise (hereinafter referred to as “impugned orders” for facility of

reference only) challenged the same before the Honorable Pesl1:|Lwar High'

Coutt by way of W.P. No. 557-P/2016 titled as ‘Johar Ali and (Others vs
Government of Khyber Pakhtunkhwa etc” wherein interim |rehef was
granted to the Appellant along with many others which ::ern:unedl intact for
over a yeat or so but the case was heard by a Division Berjch of the

Peshawar High Court on 25.04.2017 whetein they have heard the arguments

at length but unfortunately the ':afore':sajd petition was djsnﬁgsed thﬂe .‘

holding that the Appellant and othcrs :u,e civil servants and their gncvances
relate to the terms and condmons of the service therefore the '1bp1,0prnte

remedy for seekmg the redressal of their grievance is Services Tmbim‘;l
(Copy of the WP.557-P/ 2016 and Judgment dated 25.04.2017 is Annexure “K”)

That soon after the decision rendered by this Honorable Court in W.P 557-

©mv smasasLAURL )




. ‘ P/2016 the Respondent No.4 issued relicving order No 6308-
\ 15/HD/LRH dated 05.05.2017 of the Appellant and directed h;m to report

to the office of Respondent No.2. It is of 51gmﬁcance 1mport'ance that
Respondent No.4 is not a compctent Authotity to telicve the Appc]lmt

therefore his act of relieving the Appellant is in total defiance of the law and

policy. ~ : ‘ : ( %

(Copy of the Relieving Order is Anncxurc “L”)

1‘4.T hat it is also worthwhile to point out that in the year 2009 Appcll'mt while
selected as president paramedical association LRH, was allotted a separate
office by the then Chief Executive of the Aforesaid hospital wherem he is
casily accessible to all the association membezs as well as the Appellant use
the place for office putposes. It is a pohcy of the provincial govemment
duly circulated in the Hsta Code that Office Bearers shall not normally be

R transferred durmg the currency of their office therefore the Appe]lant rights

| are protected as per pohcy and is thus not transferrable outside Lady
Readmg Hospital but the Respondent No. 2 issued Transfer and Postmg ‘
Order of Appellant, while ignoring the aforesaid pohcy and settled legal

_position qua union member employees, to District Kohat.
(Copy of the allotment of the office to PMA is Annexure “M”)
(Copy of the Government policy is Annexure “IN”) |
|

15.That it is also of great importance to mention here that ﬁaramedical

association has been given due representation by the Government as vide

" letter No. SOH(IH) JHD/3- S/Pararnechcs/ 2016 dated 17.10. 2016 it has
been circulated to several departments related to health that whe]:revel there
is a meetlng related to paramedlcs so tepresentation of at least two of their
office beaters be ensured which can be reflected from mmutes of the
meeting headed by Special Secretaty for Health Department whe1e two of
the office bearers, including the Appellant, attended the meetmg

(Copy of the notification and minutes are Annexure “0”)

16.That even previously the Honorable Peshawar High Court as well as this
Honorable Forum has intervened and through interim reliéf prevented
adverse action against Peunoner(s)/Appellant who are being v1ct1n117ed for
their stance against the Govérnment or who are office bearers of

association.

(Copy of the Ordc: of this Honor: able Court is Annexurc “]P”)
i
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v+ -~ 17.That it is also important to point out before this honorable Tribunal that
L . due to the afore stated strikes etc 39 employcees of Ayub 'J.‘c'lchiu;jr, lospital
"\ were also transferred out to far flung areas of the province but duc to the
intervention of the Special Assistant to Chief Minister, Mushtaq Ahmad
Ghani the transfer otders of all the 39 employecs werte recalled and they
’ i
were remained at their eatlier places of work. o
(Copy of the Order pertaining to ATH is Annexute “Q”)
' 18.That feehng gravely dissatisfied and aggtieved of the nnpugned oxdeL
' Hence this appeal inter-alia on the following g10unds - 5

Grounds warranting this Appeal:

a. Because the impugned order is illegal, unlawful, without lawful authonty and
~ thus of no legal effect. |

b, Because the impugned transfer order is passed without any legal ot plau51ble

justification and is therefore liable to be reversed,

‘¢ Because the Appellant has been allotted office at the Lady Reading Hospital

.. for the betterment of their fraternity therefore he cannot be transferred at

t single stroke of pen.

- d. Because 39 other employees of Ayub teaching Hospital wete transferred due
to the same reason but there transfer order was cancelled on the 'next day
" because ‘they realized that c1v1l setvants as well as ofﬁce beaters cannot be

transfened durmg their tenure.

e. Because the Appellant is elected President of the Provincial Par!amedical
Association as well as President Paramedical Association Lady lReading

, Hospital therefore his rights are guaranteed and protected under the Ia;vvs.

f. Because the misgivings of the Respondents against the Appellant 1.» utterly

- out of place as the Appellant has not resorted to any illegal acuv1t1es 50 allcged

against him.

g Because no provision of the Essenual Service (Ma.lntenance) Act 1958
. mandates any transfer. In fact, the Respondents while posting the Appellant

out is committing an offense under the aforesaid Act, 1958,




.

2r

’_‘,/ Because once the Essential Services (Maintenance) Act, 1958 is | notlﬁed no

' i
, -<\ cmployer can order transfers at all, ' Ap

1. Becausc impugned otders are passed in tone and tenor of “pumahmcnt” No

minor or major punishment can be imposed without due process Qf law.
j. Because the impugned orders are passed in total dlslegald lof the KP
Efficiency and stc1phne Rules, 2011. i
;o k. Because most suzprisingly the Petitioners who are neithet doctors nor care-
givers relating to emergency or for that matter operation theatex:'s are being
allegedly prosecuted and punished for so called patients crying fjo,r survival,
How Office Assistants, Sweepets, Masalchi, bearers, lift .operatorsf. and a few
clinical technicians are answerable -for strike staged and held! under the

leadership of doctots.

'L Because the very act of letting off the doctors and choosing to prosecute only
low-paid employees and. that too as a punishment for approaching this
“honorable court is not only smacked with partiality, unfairness anid nepotsm

but is a clear violation of Atrticle 4, 5, 25, 37 and 38 of the Constituﬁon‘

i

. m. Because the Constitution of the Islamic Republic of Pakistan confers right on
cvery citizen of forming of an association as well as grants Erccdom of
assembly in the form of protest or othemse thus the 1mpugned orde1 is

violative of Article of 16 and 17 of the Constitution, 1973. i

' n. Because as held numerously By superior judiciary including the apéx Supreme
Court of Pakistan, no civil setvant can be transferred except for public interest
whereas the impugned transfer order is cleatly having a color of f)unishment

and is done on so called administrative ground rather than public interest.

" 0. Because as narrated in facts, appellant is office bearer of Pira Medical
Association. It is a policy of the provmcml govemment duly cuculated in the
Esta Code that Office Bearets shaIl not normally be ttansferred dunng the

currency of their office to avoid unfau: labour practices. . :

p. Because the Respondents are acting in a manner clearly reeking
‘highhandedness, capsdce and v1ct1m12at10n

q. Because the Respondents are bent to illegally disf:riminate amoxilgst health

[N
I

N | . o . ; \"-«-uu.u.liaul-'c} £ct, 1958 emPOWCI‘S the ’
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care providers and paramedics without any reasonable justification ot

. )‘)/j‘classiﬁ‘cation. : : - ‘ o
~ . / . ' &
. , | ,

B ) ' . I
t. Because the impugned orders are made with sole purpose of creating terror.

. . L :
and deterrence in heatt of doctors by making the Appellant as mere guinea pig

3

and scapegoat for no fault on their part. ' |

$. Because iccently the apex Supreme Court of Pakistan, while susﬁcnding a
Judgment of the Honorable Balochistan High Court, has acknowle;dged the
. - dght of peaceful protest and agitation for rights of the government eirnployees

and declared any clog on it as excessive.and illegal. i
|

(Copy of the press clippings reporting Supreme Court fudgment are Annexure “R™) \

i \
t. Because Respondents have not treated appellant in accordance with law, rules
| and policy on subject and acted in violation of Article 4 of the Consututlon of
Islamic - Republic of Palustan 1973 and uslawfully 1ssued the anugned

| | . transfer order, which is unjust, unfair and hence not sustainable in thf: eyes of

law.

Because neither ESTA Code provisions does permit the Respondents to pass

-

the irnpugﬁed transfer order nor the Khyber Pakhtunkhwa Government
Servants (Conduct) Rulés, 1987.

v. Because even otherwise, as is apparent on the face of records, impugned

order is actuated with intent mala se as the Respondents are hell bent to get rid

of the appellant at any costs solely on political considerations.

: : : i
w. Because since the Appellant is admittedly President of the PPMA wlio cannot
|

be transferred out of his place of duty since completion of his officeitenurce as

per Policy. , ;

x. Because the impugned transfer order is clearly motivated with mala fide

rather than made in public interest. As the record suggests, the appéllant and
+* his colleagues are victimized for ulteuor motives of the Ch'uim'm Boa1d of
Governors, Lady Reading Hosplta.l
~ Y Because even the KP MTI Act, 2015 also protects the services of Ap_;ipellant.

1 :
2. Because in similar circumstances, the Honorable Peshawar High Court and
: : : |
Honorable Services Tribunal has allowed relief in aid of justice.

aa. Because neither thc Khyber Pakhtunkhwa Government Setvants (ECfonduct)

|
‘Rules, 1987 nor the Essential Services (Maintenance) Act, 1958 cmpo1wexs the

— "~
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: appxopnate

_ Dated:_4 & /05/2017

; ,JJRcspOndcnth to pass the impugned orders. _ %
Ay - A

‘bb. Because appellant will raise other grounds at the time of arguments with' the

prior permission of the Coutt.

It is therefore most humbly prayed that on qcccpt'mcc of the
mstant appeal the unpugned transfer order. No. 267 4/AE-VI A’I‘ED

05. 05 2017 may grac1ously be set a51de Any other rehef not speaﬁcally
asked for may also be granted to the appellant if deemed fit, ]ust and

el
Appell'mt \
|

Through . ‘
i

S %%h%&m,

Advocate Supreme Cou:t of
Palistan, i

Advocate) High COUl’Et,

Peshawar. 5

AFFIDAVIT

. | . |
I, Syed Roidar Shah, Clinical Technician (Pharmacy), (President Provincial Paramedic .

© Association as well as President Paramedical Assocxauon Lady Reading Hosp1ta1)

Plesently posted at MTI, LRH, Peshawar do herby solemnly declare ! that the

accompanying Appeal is true and correct to the best of my Knowledge and behef and -

nothmg has been concealed frogn.gﬁs o;z}ible Tribunal. ;
: ‘ W) vy ;
| AR /“\ QA .
Vo DEPONENT -
\‘,;‘ \'3\"5-‘ f_:,
CA R
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éﬁ'g BEEORE THE HONOURABLE PESHAWAR HIGH COURT -
o BENCH DERA ISMAIL KHAN .

i

Writ Petition No. 575 -0 / 2017

Fatchufiah Khan

.Son of Mubammad Aslam r/o Garra Ashiq IKhan PO 08, Nistric .
Dera Ismail Khan, CNIC # 12101-212;34_38; ’ ;
3 ‘ (PETITIONER) L
! VERSUS o ' 5 L
1. Govt. of Khyber’ Pakhtunkhawa through Secrétary Health : ' i
T
; Department KPK, Peshawar. P
! . . i
! . 1
- 2. Director General MHealth, Khyber Pakhtunkhwa, Peshawar. P
3.'Chairman Board of Governors,” Medical Teaching Institutions, . b
Dera Ismail Khan. : ' ' b E ,
" : ! o i
A ' | e e St ,:
“{ 4.]Hospital Director, Medical Teaching Institution, ‘DHQ,. MMM ; I
Teaching Hospital-Dera Ismail Khan. ‘ 1’ :

| .
5. Medical Superintendent, OHQ Teaching Hospitai,_ Deois Ismeil
iKhan. ' '

S N _ | il
,,v,:,.,.?;!‘f‘““& = CoL (RESPONDENTS) | C b

sl Registrak,

B e 1o or e |
o WRIT PETITION UNDER ARTICLE 199. OF THE g
CONSTITUTION . OF ISLAMIC _REPUBLIC _ OF
PAKISATN, 1973, AGAINST _THE _ ILLIGAL | 5 ,
TERMINATION __OF _ PETITIONER __BY  THE RS )
RESPONDANTS, R | '
W
Prayer: I
On acceptance/issuance of this: Writ petition this Honorable
Court is humbly requested to declare the order 9725-27/ [ L
dated 09/05/2017 issued by respondént No. 4 is against E :
law, rules, and ineffective upon the rights of petitioner.and | 545:
the respondent may pleasezgrdered to reinstateme‘nt.the-_ A 2 f
services of the petitioner with’l?:ail bag¢k benefits, o B o é [
| | 2 o
EEHEE

RIOE R EA AT/ o et R 0 UM R ST

- o fé, N

T TE i dervan ACL 1973, ana Ar | Kules 1989 I s

on local basis and they cannot be inter District’ ‘
transterreq DECAUSE ey vy, Olat f i ial i i
o : o 2'GHON OF permanent residential rights: of other: |-
Istricts for theijr appointment. Ex-cadre transfer/ apnoi o

. Htreee st ' ﬁ' v
slrrmasto [T A A T b e AR dEDf,lfﬁ.fﬁn hoo




(NTIE PESHAWAR HIGH COURT, D, LKHAN BENCIH

; FORM OF ORDER SHEET

Date of Order or other |ul'occggi|§gs \Yilh signature of ludpe(s).

order or " I : :

proceedings ‘ )
O @

aamd

15.11.2017

W.P.No.555-D/2017 witly
C.M.No.610-D/2017.

Present:-
for the pcti,lioncr.
N TTE

v

MUHAMMAD AYUB_KHAN, J.- Through the |

instant constitutional _petition, the petitioner

Fatechullah seeks the following relicf:-

" "ltis therefore respectfully prayed that
" on acceptancelissuance of this wril
petition this Honourable Curt s
humbly requested to declare  the
impugned termination order No.97235-
.24 dated 09.5.2017 issued - by
respondent No.4 against “law, rules
and ineffective upon the rights of
petitioner and the respondents may
please ordered to reinstate the services

of the petitioner with all back
benefits:”
2. ~As per averments of the petition, on

the recon:imgndation of Departmental Sélection

Committee, tﬁe p_etitioner..wax.; appointed as Ward

Orderly by Medical,~ Superintendent,.- DHQ

Teaching Hospital, ':i)'.I.Khan on 01.4.2016. He was
5

performing his duties when all of a sudden, his

M. Asghar Khan Baloch, Advocaic |

Neial ka.




e

i t
P
i

A g N

i
el serviccs were tcmjinated by Hospital Dircctor, MT] . _
DHQ/MMM Tcacnmg Hospltals D.L.Khan, hence
-/ .
! the i mstant pet:uon -
. it .
' ) | , :
3. The lcarned counsel for the petitioner i :
1 . : ) X
. ! | S i - oy j
vehemently contended that the petitioner  was | K .
: . . o IR :
R © . . N t H o i
: ) , L i o 4 o
appointed by -Medical Supcerintendent, DHQ | e )
' ; : - ' N i vy i
Lo P 1 )
Teaching  Hospjtal! D Khan.- ono the IR EE “
: : : ' kIR 1 I 1
) . : . N i 3
. . ) L. i 14 f
recommendation  of Department Sclection ' i :
L S A li b
Committee &nd on promulgation of the Khyber T
' . . ol
Pakhtunkhwa  Medical Teaching Institutions ' %‘
L
Reforms A, 2015, he did not join MTI, therefore, Y ;
’ . Hospital Director had no authority to issu hu .’fﬁ N '_;"
. . .y ° [.. B :S ii.
lermunation order. \ : : iy
Fon ' :
| e ! i 4, We ‘have "hcard the arguments ol’ ) - )
‘ learned counsel for the petitioner and have gone| . ,
'l il
through the ayailable réord. i )
: . i |
| - A
! S. The arguments advanced by lecum,d]
1 | '
courssel for the pentxoner at the bar are not w1thout ’ ‘
foree. Thc pctlnoner was appointed by Medical :
) S’uperintendent, DH.Q Teaching Hospital, D.[.Khan I [
“As per condition No.4 of appomtmcm order of the i
| petitioner ‘e A/I[[ be geverned by such Rules and f
Oz"ders;; as may be'%.issued.by Government from time | - X i .
: - ) i H . i : }
i .
. '
’ -
i
R 1 110-1a Di o :" =
A righ Strict e
int of oth B i
f,; }
Lok
e o
hawar and oth oA
A :

CCOT‘N;V\,\, 1]
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i,

b oo
-3 -

t0. time for the category of Government servant (0,

Mostly above

| which he belongs.” It clearly indicates that foiall |
intents and purposes, the petitioner - was: a
Government sex’vaf_xt according to his appointment
order and was to be dgalt with in accordance with
. S . .
Government Tules a'n'dzl\'/ITI has nothing to do with :
his sc;:viceS partiquli,arly.whqn the pctitioncr-hns not .o
joined MTI and th:us,..the impugned order dated | '
X o R ‘,
09.5.2017 is not sustainable. ' Loy
6. For the reasons mentioned above, we
. 3
allow this petition and declare the impugned orclcr}-
dated 09.5.2017 as illegal, without jurisdiction and
ineffective upon the rights of petitioner. However,
the comipetent authority is at liberty to proceed with
the report of staff of the Trauma Centre mentioned
in the impugned C.der. - ‘ g I
imp g i S )
Announced. | v -
Di:]5.11.2017. - 1 ‘ ‘:
Habib/* ! IKRAMULLA H [{I-],-‘i N
' JUDGE R
.o - ' Lo
= z Cy ;
MUHAMMHAD AYUB KHAN S
, JUDGE :
1
E |
D ol
3t
—_ L «i’.'?55_‘:"""’75;?"3“f"l~13 . ot be . X '\_/luv -
. .é{(*cadre tran:?;7ent residential rig;'::ter District
A . S 0O
Court of Paki appointmeni f other |

o 3 R
rovincial bage

deputatio

: n

IV hav R 1357, has
h aVIng dOm .

) ici
d Hospitaj again e, of Pegh

. aw, '
st their Avime. - ar and Othar ...
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE T

Appeal No. 480/2017 o
Date of Institution ... - 18.05.2017 = :
Date of Decision ... 15.122017 | .
Dr. Jamshed Saeed, Medical Officer, KTH, Peshawar. ,
) (Appellant) ;
: , c
1. The Secretary Heal th Khyber Pakhtunl\hwa Peshawar and 3 others.
{ i (Respondents) 3
/ | .
| ’ e ‘ -
| MR.TAIMUR ALI KHAN, |
,' Advocate ) == For appellant. "
| MR USMAN GHANI, | |
} District Attorney S e

--- . Forrespondents.

MTMBER(I“).eculxvc)

MR. MUHAMMAD AMIN KHAN KUNDI MEMBER(Judxcml) ‘.s‘.

: A k L. .;F
TUDGMENT R

S
' ) - i
i

D AHMAD HASSAN M‘EMBER - 'Ar'gur.nents of the learned counsel for
\

- e -~ ATTESTED
"/ the parties heard EllldlCCOI'd pe1used ‘ .

UL

R N N ]

FACTS _c
. . . Kh}’b-".“- 0 Luﬂl\‘l‘rv
i . < ',"_‘;/'v‘.\

5

T L R : ‘ Servies Tobuna I‘
2. ‘The brief facts are that the appellant is serving as Medical Officer Fpshns ar

KTH. Due to some adlmmstranve issues the appellant wa

s illegally relieved by :

|
MR. AHMAD HASSAN
the incompetent authorlty V1de order dated'03 "11 2016 and his pay was also

4
illegally stopped, Hosp1tal Dlrector tendered reswnatlon on 03 10.2016, while B e
¢ : e
uanstu order was 1ssued on 03.11. 7016 desh te the fact he was not competent to ‘ 4
I 0
noce FES T Amen TTa ERSTE A . | ,T,\‘“A..t.-a veer 1 1 TN e e e e - , 1
, . - B e R O | e £
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//

e ‘Smme\.d wde judgment dated 25.04.2017 for want ol Jurisdiction. hence, the

#
£

< Instant service appeal on 24.05.20 173'“

ARGUMENTS: ; R
3. Learned counsel for the appellant argued that vide impugned order dated
03.11.2016 he was reheved of “his* duttes from KTH Peshawar by HOSpltal
Director MTI, KTH. He further argued that the HOSpltal Dlrector was not

competent to pass such orders Belng a crvrl servant posnnrr/transter of the

appellant was the domain of Health Department It is further substantiated by the
fact that initial posting order of the appellant dated 03. 05 2007 was 1ssued by the

- Health Department, Moreover under Sect1on 13 of the Khyber Pakhtunl\hwa

Medical Teaching Insntutlon Reforms Act 9015 the- Hospltal Dlrector does not

- enjoy powers of postrngs/transfers He ‘also’ rehed on Section-16 of the above

Act. In addition to above the Health Department vide order dated

06.10. ?Ol7clar1fed that c1vrl servants worlung in MTIs, cannot be dislodged
from MTIs by Medlcal Dlrector/Hospltal Dlrector/Dean but can be repatriated

by H Iealth Department only with the approval of the competent authority.

4. On the other hand learned District Attorney - argued that through

impugned order dated 03.11 20l6 serv1ce of the appellant were placed at the

aving completed normal tenure of postrnfr was repatnated to his parent

cpartment. That he has not been absorbed ihel MTI KTH. Under Section-10 of

il Servant Act, 1973 a cml servant is requtred to serve anywhere in the

poiiadptable

e g e e e i e

‘ovince, hence, there IS no Illecrahty 1n the sa1d order. A.ll T(f:\ TED




JN(, QUSION, . "

.! r.,

5. Careful perusal of record would reveal ‘that vide order dated 03.05 2007

the appellant was posted_ as Medi:cal3Qfﬁ'cer, by respondent no.l. There is hardly

any confusion ab_‘out',ithe, -st'atus_»gof -Athe appellant being a civil, servant and

1e5pondent no.l is competent to issue postmg/transfer order. It has not been

dlsputed by the learned counsel for.the respondents Moreover, under Secnon 13

ol the Khyber Pakhtunkhwa Medical Teaehing Institution Reforms Act, Z_OIS

Hospital Director does not enjoy powers oliposting/ transfer. As order has been

issued by the’ incompetent; authority so the same is void ab-initio. Hence, no

S il
: 1

limitation runs acrainst 'la“\'(oi‘d Ot'deri' Our stance® i'ls further substantiated by the

o

Health Department lettet datcd 06 10.2017. MOICOVCI, powers pertaining to

-

appomtment terms and condltlons of service etc. of employees bome on the

|

strength of the ;MTI are .vested ineBoa_jrd of Governors as provided in Section-7 of -

the above Act.'

6. As a sequel to above the appeal is accepted and the 1mpuoned order is set

aside. Parties are Ieft-:to'_;bear.theitgown costs. File be

room.

B aa

consigned to the record
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HRECTORATE GENER AL ﬂﬁ._zikh T8 SERVRLES
KHYBER PﬁKHTUN mm PESHAWAR

P
! €-tAaif Address: m&,_mvm offlce Phyf 091-9210263 1 €xchangel 091-9210387, 9210196 Fox '! ,.091-9210230

i Na. A ) __,ﬁ/ Personnel - Dated: _,j,_ / 01/2018

S m——

Ta,
1. Hospital Director MTILLRH Pesha Bl
2. Huspital Director MTI/KTH Peshawar

Subject: DEPARTMENTAL APPEALS AGAINQT RELIEVING ORDERS OF CLASS-V
M—m
SI'AFF OF MTHLRH STAFF

Sir,

Kindly refer to your rmsoe!laneou., reliv. orders regarding Givil Servant Class-
iV who were initially appointed by the competent authaiifiiof - your MTVLRH Peshawar in past to

repoeit at DGHS office for their further posting, along-wuih their PDepaitmental Appeals againg?
iheir refieving orders.

The foliowing CIass—lV submitted Departmental Eipealsiarrival reporis,

S.No. | Nama of Appellant [ Rafiving order No.
1 Roaid Khan S/o Sher Baz Khan Wurd orderiy""’-' o152+-31/HD/LRH dated 15. 12 2017
2 Muhabat Khan S/a Hasham Khan- Ward:order! 1432-39/HD/LRH dated 15.12.2017
3 Nooi Rahim S/o Abdul Kabir Ward erderly .1416-22/HD/LRH daled 15.12.2017
4 Munawar |51 S/o Lal;Din Sweeper 1456-63/HD/LRH dated 15.12.2017
5 M t.:hammao Ali Slo Lal Khan Ward Tl -1392-95/HD/LRH dated 15.12.2017
6 i 528-35/HD/LRI- dated 21.12.2047
7 ¥ aramaoh Sto Dost Muha"nmad Viprde 409-16'!_-!@._@:1_@4&6 15.12.2047
a Muharmad | As.f Slo N'Jh : ,1644~o 4D/ RH dated ?1 12.2097
Qasid | :
a9 Mr. Ishaq Sota S/0 Buta Masih 1‘_1238~'~5/HD.’U2I-{ dated 15.12.2017

10 Tah.r Khan S/o Syed i{har Dheti

i 1620-277HDILRH dated 21.12.2017
ix! uzd. Maulz Slo Fazai Rahim Attem 1634-43/HD/L.R dated 21:12.2017
12 Sartaj /0 Muhammd i{hap . Lift, O 1501-CE/HD/ALRHM dated 18.12.2017
i3 x>hah|d Masih S/o Waris Masih :1440-47/HD/LRH dated 15.12.2017
14 Muhamimad Waris S/o Abdu’l W ; 1400-08/HD/LRH dated 15.12.2017
15 Mr. ’-{amyuﬂ S5/0 Ghu :51240-57/KTHHRD dated 22.12.17
16 Mr. Niaz Muhamma ad" | 51240-57/KTH/HRD dsted 22.12.17

Masaichi

17| Mir, Yaqooh Masin /0 Rehmat Ma

51240-57/KTH/HRD dated 22.12.47

118 Mr. Rooh ul Amin S/O Gu!

15124057 /Y F/HRD doled 22,1217

7

mak
}«/’3/

! Director General . Hea Services::Khybe Pakhtunkhwa Peshawar bemg competem
authority for considering depa mentat-appealsci Class-lvV Civil Servant who were initially
appointed by competent authority of concerded: MTH LRH in past, and accept ali above referred

departmenta! appeals and direct all the - Class:v, lO repo.. pack to MTILRH & KTH for their
duties on the foilowmg amongst other grounds; . S =

Servants were appoinied L/ your goad self in
u ontrot ‘since their initiai apuomtmen according
gnt.’ o

i The above namﬂd CldSS JV
past and they-served un
to re!evanz Law & Ruleg-of

'bésié e they cannot be inter Distsict
ermanent residential rights of .other

-Aransfesr
Oistricts!
alraagy be

R

a*lfb(: 2013 SCMK 1357,

fil. Mostly ab

i, domitiie "ot Peshawst and. cther were
appointed-onProy

<Hasp! ital aqan«t thewr Gus ofa. According to relevant

- 1973, and APT Rules 1989 -

!ransferl appointment/ deputation has

s at A i i L w e

[ U U




.,

entitted for 25% Son quota of ralired emé;vyees agairist i1
. o same Hospital, o
V.. The Section-16-of MTI Act 2015 is also aliowed o serve

MT! Hospital on the ferm & condifion of Civi Servaht/iTh
Pakhtunihwa Civii Servant Act 1

12:8ection

873 is not appticable if this case.

v, Howaver, the authority of MTIs can initiate dissiplinary prddaédin’g against Class-

IV found of Mis-coriduct and any Class-l\/offig;i =4if himself agLply for his transfer it
will be consider 55 per Law and according to "‘:r...'iubility_of vacant Jbost. .

Vi. . They cannot be refieveq prior obtaining NT/G ofthe  Undereicmmdri
authority to adjust them further, also there is
“available i District Peshawar and their“adjg e
orders and stopping of their salaries is a’ﬂégal; ¥
right. :

11A Khyber

EeEw

R T e e T T T

vi.  Similarly, the other O9-MTis of Khyber Pakhiyrii
Ciass-Iv w.‘thoqt any reason if this praclice will o
lead to Provincial excheauer to an un-mariageatie

o.x;éli(-;ving their .
2 ail:aver'the Province will
tion. -’

TN

Vi, Mostly above named Class-I\V approacheg Pegi
Wit petition No. 1914-R/2015. who in decisiur
directed to adjust them locally. Bui e narrates
single vacant post in District Peshawar ar the
the Khybar Palthtunkhwa bacayse of farge mimb:
by the present Government, we are also facing'iitig

- Court Peshawar in e
7.11.2016 has also ' : .
‘para-iV there is no .
District even in all over - o
RpGititments of Class-ly : o
alon abott them. . . o
iX. The Peshawar High Court Peshawar D.1.Khan"Benct 'in “writ pedition No.555- /
. DI2047 has decided an 15:11.2017 (copy attached). The last sentence of parg-5
is hereby reproduced below:. -

,d_-al*au ~:1
Tolel

il clearly indicates that for all intenis ard purposes, the petitioner was 5 ' T

Goyemment servant according to his appointment order and was 10 be dealt with :
in accordance: with Governiment rilos and MTI hag nothing to do with his services

. padticularly when tha petiticner has not joinad MTI and thus, the impugned order .

' dated 09.05.2017 is not Sustainasie’. = . o o .

X. The Service Tribunat Khyber Pakhtunitus has o’ dscided the service appeal L—
No. 4B0-P/2017 dated 1 5.12.2017.in simitar naiure Lase (Copy attached). . . v

X Supreme Court of Pakistan in 2009 SCUR 1 wdecided that when a.question i . '
of law pertaining 1o terms ang conditions ¢ -

" Seivant fias been decided by
Service Tribunal ang Supreme Court of Pai oo its benefifs shall be extended
those Civil Serw.in‘:si whe were not Party in itigation rrocess to” avoid un-
necassary litigation. P PR

In the light of aii above mentioned, on acceptancs of their Departmental appeals
you are requested to withdraw above fentioned orders g column 3 of abovevtab{e and
feiease their sataries with ail arrears : T

i

-
-
{ :

o - DIRECTOR GE&E&*?%LTH‘SERWCES . : Con
- o KHYBER PAKHTUNKHWA, PESHAWAR, //g
Cc : ) ‘ ) h

/|
1. Secretary to Sovemnment of Khyber Pakhtunthwa Heall Devartment Peshawar wir to
discussion regarding subject o

ted above for infomation; and fi urther. qecess'ary action
please, ' ’ :

!\7

All concernad Clasg-V appeliants mentioneg above,

They are 'f'}érected {0 report to their
respeciive originai place of pesting. L

I




T DHLBCTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR.

iju.e Plu # 091 - }‘710269 ‘:f Etchange# 091 - )210187 091 9210196, Fa.x #091 9210
Atl com. witications should be acldv essed to the Director General Health Services Peshawar cmd'uot to any

Official by name.
@Em ORDER, | f
As (Lp; v l.'by the compeLenl authority, the u(ulstcr orders of the Iollowmg _ 5'415 issued

wde this r)ll(.(l()ldl(. buumg ln(lor.scment No0.2017-24/E-V, dated 1/2/2016, No. ‘)‘30‘5' L)0/#\1* \I dated
10/02/201(), No 2967 8' ;Al ~V1, (lQl(ulQ/‘)/QOIG, and No.2456- ()‘)/AE-VI dated 17/‘)/201(), and No 2441-

1 Mubmad Riaz Burki, -Clinical Technician P'uholog l.' L
o \Iuh.umlmd Amm, Clinical Technician Cardiology. :

,,]ohdr Clinical "Techmician Radiology.
Clinical "l'echnician Surgical.
. R()ldd.l‘ Shah _ .. Chinical Technician Pharmacy.
Mllj 1,1'11d Amm, 5% Clinical Technician Pharmacy.
7. Imdddullah; = = Clinical Technician Pathology. o
2R Murad Ali, - ~ Office Assistan't'. . g ,

,!ra]

Amwd/ D(.pal ture u,pol ts should be furmstied to this Dircctorate for vecoi d's ;

. Scl/xu\\xxw Ty
DIRI‘CTOR GENERAL HFAI TH. :
SERVICb KPK, PESHAWAR,

-Dated Péjsl.ha\e;zzu‘“ Aﬁl(‘:.‘ 02__52_ _/_i"_//_/“lOJS

Idit B

l) SL(ILl(u) to, '(,ovcrqmcnl of Khyber Pﬁkhtunkhw(l He'ﬂlh Dep(u*tmult Peshawar for 111l<>mmu<m

-9 Hospual Du‘(. X M II/KTH/LRH Peshawar w/t (o their office order No.1492-99/ dated 18/1‘2/2017
No.1509:16/ RENSE 1‘3/12/2017 No.1533-40/ dated 19/12/2017,1582-89/ dated 20/12/2017, No.1532-
25/ dated l‘)/12/2017 No.51240—57/ dated 29/12/2017, No.:51240-57/ dated 232/l‘9/2017 aml
No. 15496564 ddtc,ql|l‘)/ 12/2017. They are requested, to withdraw.the relieving orders of “the <Ll§ove
officials with the remarks that they-are Civil Servants and according to thetr appointment orders and

-, will be (lulth wnth i accordance with Governmadt rules. However, the MTT can :(,commcnci the Civil
. Servants [or uumtmg discipiiiary : 'ICUOH 1g~unbt dhemrif-they are-gui tuy of mlsc onc‘unt .

J) Accountant General KP Pesahawar. - . U

4) DHIS Cell D(;HS KI’K Peshawar. ' ‘ o [

- 5) Supdt: Pr om()t;on Cell (to correct 1he place of posting of official concerned in Lh(, s monty ilst
6) DA concerned.

7) - ()lh(ldls CONe uned

,'l f :‘-—"-_[r \‘ i
. r()l lﬂf()l mdtl()n al]d n(.(,e"")(u Y. &Ctlorl

lu:'- i
. n;:
FaE
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e ")FFICE ORDER

~KHYBER PAKHTUN KHWA PESHAWAR:

o -?Exchange# 091-9410187 9210196 Fax # 091- 9210230

'.f-:"i;.-:z)foétttion 429:P/2016 and. Khyber Pakhtunkhwa Service Tribunal Peshawar order dated
S 3041 2017 “in servrce appeat No. 458/2017, all the departmental appeals in respect of the .
; '”'fo;tlowmg officers/. offlclals along—WIth similar- placed other offacers/offtc:ats are not mamtamable

{fon account of: Pnncrpa! of Res-JUIdlcata under CPC Rule-11 in the eye: of I_aw

NO/CPQ(P 7/)— BN '-.Dated;zg/omms

/' . For information and necessary actlon

_'Mr Isam Gul Cltnrcal Technologrst Surglcat

: ,Munammad Riaz Barki C.T Pathology
Muhammad Asim C.T. Cardrology

.'onhar Ali C T Radiology

. Shamsul Taj CT Surgtcal

“Roadar Shah C:T Pharmacy ST,
Mujahid:Azam C.T Phamacy. - 4
" Imdadullati C.T-Pathology N
Murad Al ofﬁce Assistant-

© o N .@f'.tnii-.# w"r.a'.—.%

Moreover they belong to provincial cadre and have atso completed their norma! ‘ .
tenure in their respectlve MTIs institutions and this Drrectorate Off ice Orders and Government of

Khyber Pakhtunkhwa Health Deptt Notlflcations regardlng therr posting / transfer ultimately

attamed at its frnahty o

Theyare strictly- dlreoted to- compEy the office ordersiNo ’2267~84/AF-VI
dated 09:02; 2016 No: 2308 20/AE-V dated 10.02. 2016 No 2017 24/E-V dated 01 07. 2016
and uovt of KP '-{ealth Department Not:f!catron No SOH(E Iti)t 1/2016 dated 15 02. 2016
without. fa!l

Consequentty, thls Drrectorate off:ce order beanng Endstt No 1092—98/AE-VI dated

24.01.2018, is hereby withdrawn ab-rnmo . _ i
w : . e i

_However, itis pertlnent to mentron here that the Class IV staff relteved/repatrrated by / HD
MTULRH/KTH shatl remain in.their respectrve mstttutlons vrde th:s Directorate Ietter _
No. 686-709/Personnel dated 05.01 .2018.and No. 870 72)1 dmp/DGHS KP: dated 1 0 01 2018+
being low paid employees of. Hosplta{ cadre. b ‘

| Sd/xxxxxxx o
DIRECT@R GENERAL HEALTH SERVICES
KHYBER PAKHTUNP\HWA PESHAWAR.

Cooy forwarded to-the:-

Secretary to Govt: Of. Khyber Pakhtunkhwa: Peshawar
Hospital Director. MTI LRH Peshawar,

Hospital Director MTIKTH Pesnawar R
M.S DHQ Hospital D. | Khan..

DHO Kohistan.

M.S -Saidu Group of Teachlng Hospita{ Swat

DHC Swabi.
M.S DHQ. Hosprtal Battagram et
DHO Torghar.

10 M.S DHQ Hospital KDA Kohat.
11. DHO Kohat.

12. PS to-Minister for’ Heatth Khyber Pakhtunkhwa Peshawar -
13: Officers/officials concerned.

OO0 s W -

7

DIRECTOR

CHEALTH SERVICES. .-
KHYBER :

ITUNKHWA PESHAWAR, =~ .

) .;'iDtRECTORATE GENERAL HEALTH SERVICES 9 TS

" E-Mail-‘Address: nwffdghs@vyahooitom office. Ph#091 9210269 .. T ¥ e

In comphance to order dated 25 04 2017 of Peshawar ngh Court Peshawar in wrrt
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“r he Sctretaxy,
Héﬁh Department

“Gove{ﬁ 24

)
Civil ber*retanat Peshawar.

Subject: -

Respecte

o

wn

ent of Khyber Pakhtunkhwa,

APPEAL REPRESENT_ATION FOR CANCELLATION OF
THE QFFICE ORDER No. 1898-912/E-V DATED 29/01/2018

d Sir:

The Undersigneé vecy earnestfy submits his Appeal/ representation against the order dated 29.01.2018 passed
by Direcror General Health Services, Khyber Pakhtunkhwa vide which the departmental appeals of various
categdries of employees, of the Health Department who are working in Medical Teaching Institution namely Lady
Reading Hospital, have been termed as not maintainable. The Appellant would humbly submit his appeal against
the order dated 29.01.2018, passed b'y Director General Health Services while lacking jufisdiction, on the following

grounds amongst many others:

The Undersigned is a civil servant appointed on 02.08.1987 against a vacant post at Lady Reading Hospital,
Peshawar and has started his career with zeal and dedi_czi'rior{"hnd served the public at large on several positions
since his appointment to the best of his abilities and full satisfaction of his superiors. It is pertinent to mention
here that the Undersigned/ appellant is also the President of Provincial Paramedical Association as well as
President Paramedical Associatidn LRH Peshawar, a representative body and the provincial chapter of All
Pakistan Para-Medical Staff Assocmmon Pcsha\var Furthermore the Appellant is the member of the governing
body of Khyber Pakhtunkhwa [*qcuity of Paramedical and Allied Health Sciences, and all the administrative,
management and general control of the faculty vests in the governing body.

It is worth mentioning that Undersigned being low paid staff working as Clinical Technician Pharmacy at Medical
Teaching Institute nainely Lady Reading Hospital and has not opted MTT service and is thus working in direct
control and supervision of )-rour good self and Director General Health Services.

Meanwhile, Government took certain steps to dissolve Post Graduate Medical Institute (PGMI) that wound up
concerned doctors. Demands were also being raised for grant of health professional allowance. In this backdrop,
your good self issued the Notification under Essential Services Act. While displeased with this Notification and so-
called imposition of Aemergency amongst dther issue% Doctors working in these Hospitals and MTTs started
protesting against the Government. This agitation 1ggr1vated further and some health professionals primarily led
by doctors announced strike on 09. 02 20]6 The fact of strike, led Hy doctors was also widely reported both in
print and electronic m;edn.(Coples of press cllppmgs are Attached)
After a couple of days of negotiations, all the demands of doctors |were acceded to and they were all let off,
without any proceedings bui:'thc poor lcw-paid pammcdi'cs who had o visibility whatsoever in the so-called strike
and had not been concerned with any ER or OTs are bemg punished without the mandate of law.(Copies of
news reporting calling off strxke is annexed)
While seized of an opportunity to get rid of ofﬁce bU‘llelS and some jf the members of Para Medical Association,
and while actuated with clear mala ﬁde and pohnml agenda, instedd of proceeding against doctors, chose to

victimize low-paid cmhployces, issued ¢ 'onfﬁce order bearmgD No. 226 7.84/AE-VI DATED 09/02/2016 wherein

DGHS transferred the appellant and several others of.‘th‘eir duti

es in absolute ignosance and violation of

attending law and circumstances It 1s tmportant to poinr out thart the undersigned is a permanent civil servanr

and office bearer of the association at several levels therefore cannot be left at the mercy of DGHS and their

1

most influential polmc'd figure whom h’me no authnuty to issue any order or treat the appellant in any mannet, in

grave infraction and defiance of the law on question, Thus the Appellant, along with other office bearers, was thus

ordered to be transferred out of his concerned MTT 1o a far flung place of the Province by virtue of Office Orders




o

It is a policy of the provincial government, duly circulated in the Esta Code that Office Bearers shall not normally

' be transferred during the currency of their office therefore the undersigned rights are protected as per policy and is

9.

10, °

11.

12,

kindly be restored to their position prior to 09.02.2016

thus not transferrable outside Lady Reading Hospital but the DGHS issued  Transfer and Posting Order of
Undersigned, while ignoring the aforesaid policy and settled legal position qua union member employees. ‘
The Undersigned, while having no other remedy, filed departmental appeal bearing No. 341/16/PPMA-KPIK
dated 23.02.2016 to the DGHS, which was not entertained.

Recently I have been relieved from LRH, MTI, vide office order No. 1492-99/HID/LRH dated 18-12-2017,
sﬁbsequendy [ have submitted another appeal vide diary No. 1603, dated 12-01-2018 to the IDGHS being
competent authority, which was accepted by the DGHS, being competent authority, The DGHS, issued office
order No. 1092-98/AE-VI dated 24/01/2018, and cancelled the earlier transfer order thus the undersigned was
remain to serve at his place of duty MTI, LRH. (Copy of the appeal acceptance order is annexed).

The undersigned started performing his duties with more zeal and excellence but astonishingly came to know that

DGHS being Functus QOfficio, while pressurized by the Chairman Board of Governors LRH and in absolute
ignorance and violation of attending law and circumstances again issued another order No. 1898-912/E-V dated
29/01/2018, by virtue of which he termed the appeals of the Undersigned and others as not maintainable while
wrongly applying and interpreting the principle of Res-Judicata as none of the forums mentioned in the order
dated 29/01/2018 have decided the matter on merit as Peshawar High Court dismissed the writ petition for want
of jurisdiction whereas the Services Tribunal dismissed the same on [imitation therefore it can be stated with
certainty that the principle of Res-/udicata s not attracted in the instant matter.
Besides merit of the case it is also important to point out before this honorable Tribunal that due to the afore
stated srrik'e.s etc. 39 employees of Ayub Teaching Hospital-were also transferred out to far flung areas of the
province but due to the intervention of the Special Assistant to Chief Minister, Mushtaq Ahmad Ghani the transfer
orders of all the 39 employees were recalled and they were remained at their earlier places of work therefore the
undersigned and others also needs the same treatment and shall not be discriminated.(Copy of the Order
pertaining to ATH is Annexed)
The very act of letting off the doctors and choosing to prosecute only low-paid employees and that too as a
punishment is not only smacked with partiality, unfairness and nepotism but is a clear violation of Article 4, 5, 25,
37 and 38 of the Constitution.
The Constitution of the Islamic Republic of Pakistan confers right on every citizen of forming of an association
as well as grants freedom of assembly in the form of protest or otherwiise thus the impugned order is in violation
of Article of 16 and 17 of the Constitution, 1973.
It is held numerously by superior judiciary including the apex Supremc' Court of Pakistan, no civil servant can be
transferred except for public interest whereas the impugned order is cleatly hfIving a color of punishment and is
done on so called administrative ground rather than public interest.
It is therefore most humbly prayed that on acceptance of thig Appeal/ iepresentation the order dated

29.01.2018 No. 1898-912/E-V may very kindly be recalled and set gside and consequently the Appellant may

Appellant
07 AL
W - SYED ROIDAR AH, Cl. Tech. lemacy, LRH
,),/-K , Prov. President Paramedical Association KPK.
W President Paramedical Association LRH, MTI,




GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

No. SOH-11/8-60/2018(Roidar Shah & Others)
Dated the Peshawar 20" March, 2018

Mr. Syed Roidar Shah;

Clinical Technician (Pharmacy), LRH, Peshawar, ,
President, Provmcua! Paramedical Association, Khyber Pakhtunkhwa
& President Paramedlcat Association, -

LRH, Peshawar & Others

SUBJECT ‘APPEAL FOR RESTORATION OF DGHS OFFICE ORDER NO. 1092-
98/AE-VI, DATED: 24-01-2018 THROUGH CANCELLATION OF DGHS
OFFICE ORDER NO. 1898-912/E-V, DATED: 29-01-2018.

| am directed to refer to your appeal/application dated: 06-02-2018 on the
subject noted above and to state that the subject appeals regarding restoration of
DGHS office order No. 1092-98/AF-VI, dated; 24-01-2018 through cancellation of DGHS
office No. 1898-912/E-V, dated: 29-01-2018 of the following officials/officers are hereby

regretted

T , 1. Muhammad Riaz Barki, C.T Pathology.x=
2. Muhammad Asim C.T Cardiology:
3/ Johar Ali, C.T Radiology. =

i 4. Shamsul Taj,’C.T Surgical:w®”
\/ Roidar Shah, C.T Pharmacys”
6. Mr. Isam Gul, Clinical Technologist Surgicak—"
7. Mujahid Azam, C.T Pharmacy. v
8. Imdadullah C.T Pathology.v”
9

Murad Ali, Office Assistant., -

Se Officer-iil
Endst: even no & date.

Copy forwarded to:-

1. Directorate General Health Services, Khyber Pakhtun
2. PS to Secretary Health, Khyber Pakhtunkhwa.

-~

wa, Peshawar.




