BEFORE THE. KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No. 593/2018

Date of Institution ... 11.04.2018

Date of Decision .. 08.03.2021

Sher Rehman son of Muhammad Habib, Ex-Constable No. 1392, District

- Lower Dir Police, R/O Village Khan Serai, Talash Tehsil Timergara.:

_(Appellant)
VERSUS
Inspector General of Police; Khyber Pakhtunkhwa Peshawar and three others.
: ' - (Respondents)
Present.
Mr. Arifullah, :
'Advocate. o i - For appellant
Mr. Kabirullah Khattak, ,
Addl. Advocate General S For respondents.
MR. HAMID FAROOQ DURRANI, CHAIPiMAN
MR. ATIQUR REHMAN WAZIR, MEMBER(E)

JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

1. This judgment is also proposed to dispose of Appeal No. 505/2018
(Muhammad Amin Vs. Inspector General of Police, Khyber Pakhtunkhwa,

Peshawar and others) hereinaft_er referred to as “the other appea_l". The

‘facts in both the appeals have similarity in terms of absence withbut leave

on the part of _appéll'ants as well as the element of delay involved in both the

ap_peals.

2. The facts, as laid in the memorandum of appeal No. 593/2018,

provide that the appellant was appointed as Constable on 04.01.2010 and

started performing duty in the Khyber Pakhtunkhwa Police Department. In

the year 2015, parents of the appellant were seriously il due to:which he




was mentally disturbed and was also in need of a handsome amouﬁt to meet
their treatment‘ expenses. He, therefore, left for Saudi Arabia and§ informed
the department of the fact. Upon his return it came to his knowledge that he
was dismissed from service through order dated 10.03.2016. A departmental :

appeal was submitted by the appellant which was turned down vide order

dated 05.01.2018. The two orders against the appellant prompted him for

submission of instant-appeal.

3. In the other -appeal (No. 505/2018) the appellant is aggrieved of

~order dated 15.07.2013 as well as 12.03.2018, respectively. Through the

prior order he was discharged from sen)ice while employed as a Constable in
Police Department. Vide the Iatef, the departmental appeal of appéallant was
tur‘ned down on 12.03.2018. |

4. Taking up Appeal No. 593/2018, learned counsel contended that no
p_ropér/speaking‘; order was passed against the appellant while on the enquiry
report it was only endo?sed “dismissed from service”. It was in the
knowledge of respondents that the appellant was abroad, therefoire, it was
mandatory for them to have published notice of appearance agair}st him in
newspapers. Learﬁed counsel though did not deny the absence of appellant
from duty for a long time but,ih his view,it was condon’able.ke'eping in view
the ailment of I';is-parents.

Similar were the argumeﬁts of learned counsel in other appeal (No.
505/2018) when he attempted to contend that the appellant was discharged
from service by endorsement on the finding report and no separaté/speaking
order was issued in that regard.'The penalty of diécharge from service was
nowhere provided. in the Khyber Pakhtunkhwa Police Rules, 1975, therefore

too, the impugned order could not sustain. Explaining the long absence of




appellant from duty, it was stated that the same was c‘ondonabfe Reeping in

view the illness of his mother. Learned counsel also argued that in both the
cases, the‘impugned ordere were not lawful as prescribed proceduﬁe was not
followed by the respondents.

5 Leerned .Addl. AG, while opposing the arguments from oiher side,
stated at the outset that the appeals in hand were not maintaineble as in
Appeal No. 593/2018 there was considerable delay in subrnissron of
departmental appeal by the appeliant. Similarly, in Appeal  No. ;505/2018
also, the eppellant failed to subrnit the departmental appeal within the time
prescribed for'the purpose: The impugned order was passed on 15.07.2013

while the departmental appeal was submitted in 2018. In his view where the

" departmental appeal of a civil servant was delayed, his service appeal before

the Tribunal was not competent. In support of his arguments, Iearned AAG
relred on ]udgments reported as 2013 SCMR 911, 2009 SCMR 1435 2010
SCMR 1982, 2015 SCMR 165 and 2011 SCMR 676. Judgment in Civil Petition
No. 1773 of V2'018 decided by the Apex Court on 16.01.2020 was also
referred to. |
6. We firstly teke up Appeal No. 593/2018, wherein, learned ceunsel for
theappell.ant has raised certain factual and legal objections. It wae the case
of appellant that the impugned order dated 10.03.2016 was not a speaking
order nor a proper-one. The publicatjon of notices in newspapers éwas done
away with despite tne faet that the non-availability of appellant m Pakistan
during the rele\rant days was in the knowledge of respondents. ’

In the above context we are in agreement with argumente ef Iea'rned

AAG, wherein, he questioned the competence and maintainability of instant

appeal. As a matter of fact, it was not denied on the record that the -




appellant was dismissed from service due to prolonged absence without

leave on 10.03.2016. He chose to submit a departmental appeal on

3.07.2017, while the appeal in hand was preferred on 11.04.2018. The
departmental appeal was, as such, preferred after more than ohe year of
passing of the original impugned order. Clearly, the departmental appeal
was not comhe_tent due'to the delay and was dismissed as such, therefore,
in view of judgments by the Apex Court reported as 2006 SCMR 453 and
2012 SCMR 195, instant appeal is not to be maintained. Needles?s to note
that the Service. Ap‘pealv was also delayed having been subrhitted on
11.04.2018 against the order dated 27.11.2017. '

7. The appellant was proceeded against under Khyber Pakhtunkhwa
PO|IC€ Rules, 1975. This aspect of the case remained unrebutted throughout |
The requirement of publication in newspapers was not necessary, therefore,

done away with. The ex-parte proceedings were taken against the: appellant

in the light of statements of his father and brother in law who categorically

stated about the factum of his being abroad at the time of service of notices
at his residential address.

8. | Adverting to the case of appellant in Appeal No.-505/2018, we do not
tend to agree with the submisstons made on his behalf. The appellant was
appointed as Constable on‘26.12.2010 and was posted at Time'rga;ra. As per
his version, his mother fell seriously ill in the year 2013 due to whéch he left
for Saudi Arabia in order to meet the expenses of treatment. On 15.07.2013,
the appellant was discharged from service on account of Ioné absence
without leave. He submitted departmental appeal which was turned down

through order dated 12.03.2018 due to delay- in submission of the same.

" This long period of absence from duty was not only admitted by the




appellant but as a reason, illness of his mother was pressed into service.

Needless' to repeat that the delayed departmental appeal,ofgappellant
rendered the apoeal in hand as squarely incompetent. |

The argument of learned counsel regarding the tmpugned orders
dated 15 07.2013 and 12. 03 2018 being void on account of descrlpt:on of
penalty, ie. “Drscharge from _serwce also does not carry any force. The
appellant Was appointed on 26.12.2010 and was discharged from service
within th_ree years thereof while still being uhder probation. The punishment
of discharge from service for a probationer is very much available in the
Police Rutes 1934 under Chapter 12.21. As such, no |1IegaI|ty was commltted
by the respondents on that score.
| 9. .' We have found from the record that both the appellants failed to
submit any application for grant of leave for the perlod of absence. Almost
similar stance was taken as an excuse for their misconduct, which too, was
not convincing at all.

It 'is also to.be kept in consideration that the applications for
condonation of delay, submitted alongwith the appeals, did not pr'ovide any
good ground' for the purpose. Besides, the delay was not explained in the
mode and’manner required under the established norms. | |
~ 10. For what has been stated above, both the appeals in ihand are
dismissed herehy. Parties are, hoWever, left to bear their respective costs.

File be consigned to the record room.

AN

(HAMID FAROOQ DURRANI)
CHAIRMAN

\/‘/ {/\/\-/
(ATIQUR REHMAN WAZIR)
MEMBER(E)
ANNOUNCED .
08.03.2021
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593/2018

1s.No.

| Date of order/

Order or other proceedings with signature of Judge or Maglstrate

proceedings | and that of partles where necessary.
1 2. 3

Present.
Mr. Arifullah, ) | .. For appelilant
Advocate '
Mr. Kabirullah Khattak, |
Addl. Advocate General ... For respondents.

08.03.2021 Vide our detailed judgment, the appeal in-hand is dismissed.

Parties are, however, left to bear their respective costs.
File be consigned to the record room.
| -\
CHAIRMAN

(ATIQ-UR-REHMAN WAZIR)
Member(E)

ANNOUNCED
08.03.2021




- 19.08.2020° Due to summer vacations, the case is adjourned to

©21.10.2020 for the same. g
Reader

21.10.2020 - Junior to counsel for the appellant and Addl. AG
~alongwith Zewar Khan, Inspector for the respondents
present. '
The Bar is observing general strike today, therefore,
the matter is adjourned to 11.01.2021 for hearing before

the D.B.
| V \@A
- (Mian Muhammat Chairman’

Member
11.01.2021 Junior to counsel for the appellant and Mr.
Kabirullah Khattak learned Addl. AG for respondents

present.

Due to COVID-19, the case is adjourned for the
same on 08.03.2021 before D.B.




@ . . S i
10.12.2019 Lawyers are on strike on the call of Khybef,PékhtunkhQ\:;a Bar
Council. Adjourn. To come up for further proc_e_edings/argumchts on

10.02.2020 before D.B. - «_':,
~ &‘2 i
Methber . - Member

10.02.2020 . Clerk to counsel for the appellant?ﬁ'& Mr. kébirullah

Khattak, Additional AG alongwith Mr. Zewar Khan, S.1 (‘I;egal) for - L
the respondents present. Clerk to counsel for the "%ppellant
requested for adjournment on the ground that Iearned counsel

for the appellant is not available today due to death of hIS uncle.

Adjourned to 13.04.2020 for arguments before D.B. -

(HgsiinShah) (M. Anmin hﬁz;di)

;":jf,'::'::" 3 Member . Merhb,éf ‘

Doe 2 tovid-19, ﬁ@ 0p3e IS
@é/ﬁ/wf%ﬁ/ / o % %X Mﬂw

m— ol.0) 20

01.07.2020 Learned counsel for the appellant and \ad
| alongwith Mr. Zewer Khan, Inspector fon— the
respondents present.

Former requests for adJournment to further
prepare the brief. '

Adjourned to 19.08.2020 before D.B.

Membe " Chai




17.06.2019 ~ Learned counsel for the appellant and ‘Mr. Kabiruliah
_ Khattak learned Additional Advocate General for the respondents
‘present.' Learned counsel for the éppeliant requested for )

“adjournment. Adjourned. To come up for arguments on

02.08.2019 beforeg{_l?.B. ' B o
| . Member - ' Member
| _ ‘
|
- -02.08.2019 Clerk to counsel for the appellant and Mr. Riaz K.han'-

" Paindakheil learned Assistant Aavgc'a'ge General present. Clerk
to counsel for the appellant seeks adj’ournment on the ground
- that léamed counsel for the app_eilant is not available. Adjourn.

" To come up for arguments on 29.10.2019 before D.B. -

, ‘ ' Merhber o ' wam?‘b%r

29.1/0.2019 Due to incomplete bench the case is adjourned. To

/ come up for the same on 10.12.2019 before‘D'.B.
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01.03.2019 Clerk to counsel for the appellant and Mr. Kabir Ullah |

29.04.2019

Khattak learned Additional Advocate General Zewar Khan
SI present. Clerk to counsel for the appellant submitted
rejoinder which'is placed on file. Due to general strike of

the bar, the case is adjourned. To come up for arguments on
29.04.2019 before D.B

-—

(i\/

Member . Member

Nemo for the appellant. Mr. Mr. Kabirullah Khattak
learned Additional Advocate General alongwith Mr. Zewair
Khan SI for the respondents present. Notices be issued. to
the appellant/counsel for attendance. Adjourn. To come up

for arguments on 17.06.2019 before D.B.

e

ember Member
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rz 06.08.2018 - - Appellant Sher Rehman in person present. Mr. Kabirulléh o
Khattak, Addl: AG tor respondents present ertten rep!y 3
- not submitted. Learned AAG made a request ad]ournment | I
Granted. Case to comé up for written reply/comments on |
20.09.2018 before S.B. |
E AQ/ .
, S . Chairman
. ey R Frigseied .
. ' : . _ N ’
023 _Q_ 2.8 Due t Vﬂul\tw-w\ wf H*’VMM' \/kW/
bif CAare o MU+ -ﬁﬂﬁf‘oj A — )/O*Y'—M‘J
ol ¢ l
13.11.2018 Due to retirement of Hon’ble Chalrman, the
Tribunal is defunct. Therefore, the case is adjourned. To -
come up on 01.01.2019. Written reply received on behalf -
of respondents by Mr. Zewar Khan S.1 legal and blaeed on. |
file. , ‘ v | .
|
|
Re.ov
01.01.2019 Counsel for the appe!lant Muhammad Maaz Madm Advocate -‘ '
' o ot " present. Mr. Muhammad Jan, DDA for reSpondents present Counse! v

" for the appellant seeks time to submit re]omder. Granted.’ Case to K

come up for rejoinder and arguments on 01.03.2019 before D.B.
(Ahmajgssan) ' (M. Hamid Mughal)
Member Member




B
.

23.05.2018

- respondents for written reply/comments foré

- 'before S.B.

by

4

Counsel for the appellant Sher Rehman present.

- Preliminary arguments heard. It was contended by learned
- counsel for the appellant that the appellant was serving in

- Police Department and during service he was dismissed from

service on 10.03.2016 on the allegation of his absence from
~d&ty. It was further contended that the appellant filed

" departmental appeal on 03.07.2017 which was rejected on

' ,i05.01.2018 hence, the present service appeal on 11.04.2018.

It was further contended that neither proper inquiry was

~cdnducted nor any absence notice at the home address of

, ‘th’efappellant was sent nor any advertisement regarding the

: absence of the appellant was published by the respondent-
;‘department therefore, the impugned order is illegal and
' liable to be set-aside.

R

‘ The' contention raised by the learned counsel for the
appellant need consideration. The appeal is admitted for
regular hearlng subject to limitation and all legal objections.
The appellant is dlrected to dep05|t security and process fee
w1th|n 10 days thereafter notice be issued to the

&2018

S

i
(Muhammad Amin Khan Kundi)
Member




| Form-A
'FORMOF ORDERSHEET
Court of | : |
Case No.___ 593/2018
S.No. | Date of order Order or.other proceedings with sigﬁature oijdge

proceedings

1 | 2 3

27/04/2078™ The appeal of Mr. Sher Rehman ‘fesubmitted today by
' Mr. Arifullah Khan Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper order |

please.
REGISTRAR 29 |y, I

15/05) \,e' This case is entrusted to'S. Bench for preliminary hearing

: ~N




13- Mevey Pekiton b attichod ok Piro

The appeal of Mr. Sher R'ehm‘an son'of Muhammad Habib Ex-Constable No. 1392 Distt.
Lower Dlir Police received today by i.e. on 11.04.2018 is incomblete on the foilowing score
which is returned to the cdunsel for the appellant for cofnlpietion and tresubmis:eion within 15 |
days. ‘

@ Copy of dismissal order 10.3.2016 mentioned in the heading of the appeal is not
attached with the appeal which may be placed on it.

@ Copy of mercy petition is not attached with the appeal which may be placed on |t

3- Departmental authority has not been arrayed a necessary party.

4- The law under which appeal is filed is not mentioned.

152- s

Dt. \2"!‘ U /2018

NESSTRAR A |\
SERVICE TRIBUNAL A \ A

'KHYBER PAKHTUNKHWA

" , PESHAWAR.
Mr. Arifullah Khan Adv. Pesh. ' '
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“® BEFORE THE HONOURABLE
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 5\43 /2018

Sher Rehman

(Appellant)
VERSUS
Inspector General of Pblice, KP, Peshawar and others
(Respondents)
INDEX B
S. :
No Documents - ~ Annexure | Page No.
1 | Memo of Service Appeal 14 _
2 | Affidavit w|w cﬂgm:\mégw - 5-%
3 | Copy of findings | oy
4 | Copy of departmental appeal Yo =\
5 | Copy of medical slips _ _ i 1 -2
| 6 | Wakalat Nama o 0y
Petitioner

Through _
: AMhan
M. Zia Ulla (&4

Advocates, High Court,
Dated: 05.04.2018 . Peshawar
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s BEFORE THE HdNOURABLE_
SERVICE TRIBUNAL, PESHAWAR

S\qE /2018

Service Appeal No.

Khyber Paknh tukhiwva
Service Trikunal

Dared -['Lh—ltgglg ]

Sher Rehman S/o0 Muhammad Habib
Ex-Constable No. 1392, District Lower Dir Police,

R/o Village Khan Serai, Talash Tehsil Timergara
| (Appellant) ‘

VERSUS

1)  Inspector General of Police, Khyber Pakhtunkhwa, Peshawar

2)  Deputy Superintendent of Police Cfrcle, Maidan

3)  District Police Officer, Circle Maidan, Dir Lower & Timergara '
. ; . . < '. ) SM ) .
4) Rtﬁwln-l Polica a,s?{_.Q,,Ma_ﬂa.fcnd et Saidu Shar _[()Respondents)

Bls 4 «f e Service Tyibimel dek
-Service 'Appealj against the dismissal / removal

from service order dated 10.03.2016 passed by

Flledto-day respondent No. 3, whereby the departmental

\M@-« appeal of the appellant was aiso turned down on
KRe vzs?rar | :

TTYID Y 0s.01.2018.

rayer:

:

fE e

On acceptance of this appeal, the impugned order

<)
g*]‘ g
FRERzwen Se-ong

dated 10.03.2016 whereby the appellant has been

VA

R

removed / discharged from the service may kindly

b\\\\\, \"o.ne.nsaﬁa
Aep- op po




-®

be set aside and the ‘appellant may kindly be re-

© instated in service.
Respectfully Sheweth,

The appellant most respectfully submits as under: .

1) That the appellant was appointed as Constable on.’
04.01.2010, and was serving his job at Police Line .

Timergara.

2)  Thatin the year 2015 i.e. 29.1_2_.3015 the appellant parents °

| were seriously ill and suffering from sever diseases, due to
which he appellant become mentally disturbed and alsdi

for their treatment a handébrﬁe expense were required
due to which the appellant went to Saudi ‘Arabia and heC | |

informed the department about that fact.

3)  That when appellant came back, he came to know that he
is discharged from .the service vide order dated
10.03.2016. (Copy of findings of inquiry is attached)

4)"  That the appellant made the departmental app'eal but

same was turned down vide order dated 05.01.2018.
— T

(Copy of departmental appeal and order thereon are

attached herewith)

5)  That feeling aggrieved of the orders dated 10.03.2016 and
05.01.2018 the appellant approach this hon’ble court inter

alia on the following amongst other grounds.




& . GROUNDS

d)

f)

That the abpellant absence from duty was not wilfull or

deliberate but due to the reasons that his parents were
seriously ill, suffering from sever diseases for their a huge
amount of expense was required, due to which he went to

Saudi Arabia. (Copy of medical slips are attached herewith)

That -appellant after his appointment served - the
department for more than 5 years and has never given a

chance of complaint to his superiors.

That removal from service is a harsh punishment whereby -

the career of the appellant become spoiled.

That appellant is never ever involved in any type of
corruption or misconduct, hence the punishment and

dismissal from service is against the law.

That no proper procedure has been adopted hence the

order of removal from service is illegal by all aspects.

That any other ground will be taken and the time of

arguments.

It is, therefore, most humbly prayed that 6n acceptance
of instant appeal, the impugned order dated 10.03.2016
whereby ‘the appellant has been removed / discharged
from the service may kindly be set .aside and the

appellant may kindly be re-instated in service.
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Any other réelief which this hon’ble court deem proper
and fit in the circumstances of the case may also be
| granted in favour of the petitioner.

Petitioner

Through i !
II(aQ{LKhan

M. Zia Ullah {

Advocates, High Cou'rt,--
Dated: 05.04.2018 Peshawar




P . BEFORE THE‘HONOU'RABLE\ | L
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Sher Rehman

(Appellant)

VERSUS
InSpector General of Police, KP,'Peshawar and others |

(Respondents)

AEEIDAVIT

1, Sher Rehman S/o Muhammad Habib Ex-Constable No. 1392, D'i,strict -
Lower Dir Police, R/o Village Khan Serai, Talash Tehsil Timergaré, do -
hereby solemnly affirm and declare on Oath that the contents of S
instant “Service Appeal” are true and correct to the best of my

knowledge and belief and nothing has been concealed from. this

‘honourable court.

DEPONENT .

L

Sher Rehman
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BEFORE THE HONOURABLE

SERVICE TRIBUNAL, PESHAWAR

Sher Rehman

Service Appeal No. __ 5 /2018

(Petitioner / Appellant)

Inspector General of Police, KP, Peshawar and others

VERSUS

R

1)

o Respectfully Sheweth,

APPLICATION FOR CONDONATION OF DELAY

That the above titled Service Appeal is being filed before

this hon’ble court in which no date of hearing has yet beerj

- fixed.
, ) i

That the delaying occurred in filing the instant service
appeal is not intentional or deliberate but due to the
reasons that the respondents kept the petitioner’in hope

that they are going to reinstate the petitioner in service.

That the impugned order was also not received to the
petitioner on the date mentioned |on it while the

- petitioner himself received it from the department and

thereafter filed the instant appeal.

(Respondents)

(



ay) -

Dated: 06.04.2018 , Peshawar

4)  _That valuable righté of the pétitioner are involved in the
 instant service appeal, and if the delay is not condoned the

petitioner will suffer an irreparable loss.

5)  That any other ground will be taken!and the "g_ime of

arguments.

It is, therefore, most humbly prayed that on acceptance
of instant application, the delay if any occurred in filing of

the service appeal may kindly be condoned.

Any other relief which this hon’ble court deem proper
and fit in the circumstances of the case may also be

granted in favour of the appellant.

Petitioner /Appellant

Through

rif Ullah Khan

M. Zia unah\izz.(dd-

Advocates, High Court,

A
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‘. T BEFORE THE HONOURABLE
| - SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. _ /2018

Sher Rehman

(Petitioner / Appellant)

VERSUS

Inspector General of Police, KP, Peshawar and others

(Respondents)

AFFIDAVIT

|, Sher Rehman S/o Muhammad Habib Ex-CdnstabIe No. 1392, District
Lower Dir Police, R/o V:IIage Khan Serai, Talash Tehsijl Tlmergara do
_hereby solemnly affirm and declare on Oath that the contents of
instant “Condonation of Delay” are true and correct to the best of my

knowledge and -belief and not-hing has been concealed from this

. honourable court.

DEPONENT
pITES Ty, | | SHER REHMAN

' Polldc
W NO"‘ARYLG
" PUBLIC
% P::oHi“\NAR é‘

\ ” D (a.1612015t \10
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S obncr OF THE
~ SPI: FOR GENERAL OF POLICK
S CKIYBE R PAKIITUNKIIWA
. CENTRAL POLICE OFFICE,
' m«,snAWAR
~ /lS,(lalcd Peshawar (hcaf/__l_/lﬂl&'

} )
. . N N ]
e . ¢ . 'S 4 MRS : !
' : Fhe  Regional Police Officer, . . ;
. Matakand Region, Swat,” ;
. . ]
Subject:

APPEAL (EX-FC Slll‘ R RAIIMAN NO. 119_};’

Memo |

-

lix- (,onslahl(, Sher Rahman No. 1392 of District I’ollcc I)n Lower had submiticd
appeal o the W(nlhy Inspector General, of' Pohcc. Khybm‘. Pakhtunkhwa. Peshawar lor

Ny

retnstatement into 5Ll\’lL(§. Ilis .appeal was ptoccsbcd / examined at Central Police Office
. , exami

—

Peshawar and filed by the competent authority being badly time bz[m'cd (or about 01 ycai

T'he applicant may ﬁlcasc be informed accordlng]y .

1
i
1
+
1
?
'

(s;vm) /IA AL STTAIT),

‘ ! Registrar
/), FFor Inspcetor General of Police,
q Khybé:r Pakbtunkhwa. Pcshawar.
Sy

]
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!
i
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Do

7
=
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- T Email: digms @yahoo.c
(2SS . [ dated Saidu S i\_yz./ y 4 Il 2032
To: The Digtrict Police officer, Dir Lower: '

ERVICE. -

Subject: APPLICATION FOR
ﬁ_@}.gr_andum :

EINGTATEMENY IN

Pigase' refer to your office  meMmo. No. 336647EC, dated
an No, 1392 of Dir Lower

ble Sher Raht
al Police

en examined by worthy Region

25/ 10/2017.
Application of Ex-Consta
for reingtatement in service has be

eing time parred.
;4_,9

District
jakand, and filed b

Officer, Ma
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i ... Gynaecologist/-Qbstervician:

M.D. (Doctor of Medicine}

P.G (Post Graduate)
i Gynae & Obstetric Specialist
4 Gynae & Obstetric Ultrasound Specialist
Gynae & Obstetric Surgical Specialist
Oncology & Endocrinology Specialist
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Phone : +92-945-821143

— e -

»Y

(Lab Reg. No O2/HRA)
URL : hitp:fivavw.qazilab.com

S. ZADA FAZAL AHAD
DML 1pch (Cold Medalist)
fslamabad

HAMID HUSSAIN
m.sc (hemarology)

Q,/b

QAZI CLINICAL LABORATORY

Emoil : Info@qazilab.com

Q. HUSSAIN AHMAD
M, &c (eiy-Chumistry)

gagai Medgicial Uns (xarachi) confultiant itio-Chomist

{Emai1: faz3)ahadbqazilab . com Emp11:hamidhussain00@live .com g 1 shussaioRaasi lab. cos
‘{Patient Name :W/O M, HABIB T T Age/Sex : m@-

'::Advised By : L.DR.Lubna Tahir (Gynaccologist) v Lab No 69763,
Date/Time  :15 Jun, 2027 / 9:22 AWM Region : @
Blcod Sugar (R)

TEST NAME RESULT  UNIT REF.VALUE

Blood Sugar (R) ) 118 g/l 80---145
CBC/Urine/MP.

CBC

Hemoglobine (HB%) 11.2 g/l 1216

i RBC.s 4.60 " Miionfomr 4.5---6.5
| Platetets count 252,000 rh 150,000-~150,000

WBC,s Count 11900 ' famm 4.000--11,000

D L C Count. /

Neutrophils 82 % 20--65 .
Lympocyleé 1'3' D 2010

Manacyles 02 % 02---08

Easinophils 03 % 02---06

Basophils 00 W% 00---01

Absolute Values.

HCT/PCV 37.3 Vol f"('.:f:?“; ,

MCV T 815 0 76---96

MCH 24.6 g/ot 27---32

MCHC 30.2 %) 30--35

) “A Y dee

KX 3 XY

Urine Physical Examin.. ’/;/,/’/, _

Color Cloudy - P.Yellow

Sugar NIL NIL "‘E;)
Albumine NI ) L K‘ "‘ (’ L
Blood - NIL NIL ;

. Microscopic Examin.. ) - __ '
. PusClls Numerous  /HPf 03---04 ( MA”LL )

Red Cells NiL NIL

Cast Cells NIL JHPF NIL Ad {
L33 3 .

MP,

Smear lor MP Not seen - -

-

t CQaz Lab:




c@ v | N ey ﬂ " | 9 b’ b
Dr. Lubna Tahir 2 = b /J/' SSA

MBBS, FCPS
Distriet Gynaveotogist & Whas d Speciali u"duw'ujfddr'
ustiet SFynaecologis lasoun ectalist Mi: L ‘/‘y o2 ),6/‘/ g ._,‘/ -3

DHQ Hospital Timergara Eeo
E g Pt's Name: //-)/ [») Afp é Age : Sex * Date_ / f /( Z2 *‘

) 7 =

/L o

l Contact No's ’/ /? %/"/7' ‘/‘“
0346-9449195) | Y/
03018821813 | E S
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=~ “‘T":T 34 s FPEg ST
' ; _
QA R
P ' T I Y a “:
< 1
[ r
M - - ~ \ D
Ti
AOEles
LINICAL LABORA
r rRoad Timergara - “
_ tact : 2B :
CAO; ~rlgnt Mobile # : 923 AGE
agg 6p 3 69763 ACH
% . . VICR
Name :w/om. habib : . C 5 ie: ;
Date / Time 45-Jun-2017 , 09:00 AM VCH; R
D ! )
TEST lcumoeg’ | LHE SRR
Blood Sugar (R) | KL 50 '. LY M ,
. ) AXDE% FOX N
C/Urine/MP. : et
cB el f/ 500 JEO e et
_YW
Total Amount 550 | Y : H t
[N t Sazs i
— "t ——— ' ‘lE _.___;-f:\ H §
Dlscount \ g e
RD 3 !
_N,ff_f,hﬁ_’.gi_._.,_ e DM > it £
.)D 1‘ f: ‘ 1 - ; H
AP ¥/ Rarp stk tEeth
Developed By Aursoft — HE z
nitp: fiwww.Bursoft.com e T
Contact 03005998002 . ~




s MM‘@MM | || &Nt HEaD & NEck SURGERY UNIT |
dta Qg T&S TIMERGARA DIR LOWER
VAY.2Y, Lo S DISCHARGE SLIP =
(}éz, ;7(‘ L2 2222 Pz - ] Dr. Paud Jan “ Dr, Nadir Khan
mmm MBES, DLO, MCPS MBBS (KMC) , FCPS (Pak) | |
/ ;/5 L L /£ ENT Specialist ENT Spacialist | |
/M}% }Z/’, gﬁ(jﬁ,w:xﬁ 474 A’Z" ~ ] | A
' D -, ‘ K -
/Z, &, Ve :
s ) 4 .Name/{"/é'/ Cprazcl Addmw-m__

Y/, / /ﬂ/ Af&/ e /0 : | § Admission No % ‘i/ 300 Bed No

L Ao

/ v O7/ ’ E | Age 7,{ f/fﬁts. sex_ A7
/‘2 /‘*MJ&»«;?&__ A Ay/ﬂ’/;” L) A | Mﬁeomdmlsslonﬁzg//%i Date of Discharge ///c,z//;?

Q U/ C_/‘///*‘; f Dlagnosis 7} ”?z"/;‘}%(f 7}"2:’77 f{{ /f&?@wﬁ%; : /
'/// Ny i //4 & | §operation_ /A 7 Eﬁm
(/j / 0/ L) ({ﬂ& Jt' esar(§ 54)’ i Consultant Doctor___ A& ALacla L Ly
Pl !/ ué.:"wtuibbﬁx :

W’) 7:’// g«/,g?” j | : S . _— | i
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' DEPARTMENT OF PATHOLOGY

- D.H.Q. Hospital Timergara Distt: Dir Lower

CrPpf

. L
Name.... Sevoen Lab. No /e 9 Date M/g :
TEST { RESULT NORMAL RANGE TEST | RESULT N.VALUE
B ROLO
HB M13-18/F11.5-16.5g/d| | Pregnancy Test
TLC 4000-—-11000/cmm ASO Titre <200wmi
ESR 0------——-15mmi1st hr | RA Factor
Platolets Count 1,50,000-4,50,000/cmm | Hbs Ag
D HCV
Neuterophils 40-----—--75% HIV
Lymphocyets 20— 40% ANF
Monacytes 00 ——-08% ICT for T8
Eosinophils 00--—--06% Typhidot lgW
1gG
ICT for H.Pylori
VRDL
[) A
MP 1120 1/40 1/80 1/160 11320
BT Upto 7 Minutes (IVY) TO
CT Upto 1Tminutes wawnen | TH
Blood Sugar (F) F:70-110mg/di 1720 /40 1180 1180 /320
Blood Sugar ® R:80-140mg/d| BA
S.Bilirubin Total Upto1.0mg/di BM
S.Bilirubin Direct 0.25 mg/d| OXOPLA A
S.Bilirubin Indirect
SGPT 10--memeeee ~40u/l /
ALK.Phosphaltase Upto 300 u/l RINE R el
S.Uric Acid F2.4---5.7/M3.4--Tmg/dl]  Sugar al-/
S. Urea 10----50mgld| Alb PN
S. Croatinine 0.4——-1.5mg/d] 3 0
S.Triglycerides 50-~=—- 150ufl wac Y - IHPF
S.Total Cholestrol Upto 200mg/d! RBC 1~ THPF
S. Calcium 8.5.....10.5mg/d Cast L IHPF
Scraping for fungus Others 4 IHPF
L.T Bodies 00 3 atio \
Fluid Examination Colour, \
Semen Analysis Consistency \
Ova/Cyst \
RBCs
WBCs P

{

Tariq Press Timergara Cell: 0546-8009888




‘Dr. Fazal Rahim
'Laboratory

oy Juab AS)S
c A

Approved For Specialized Tests

PatientName MUHAMMAD HABIB Patien 13510
Addrass TALASH Age 7000 years

Consuitant Or, KHALIO SHEHZAD MEDICAL SPECIALIST Sew M

Specral Chemlstry Tests

Result Unit Reference Range

PSA

3.5 ngimi EX-E+
< D doas nel complotily rubs it Jrostaly gisttdud
1§ the tost rasull is above 4,8 then further tests are
regomingried

e AR

Test performed on Fluorescent Immune Assay

False high levels of PSA may be seenin

+  Prostatic manipulation
+  Bicycle riding
« UM
‘'« Catheterization
«  After Bjaculation
. "”’"”“Wﬁ?ﬁmmxm-w o T 3 wirs \peme e N e e L AR AR 1 e S DT

«  Moedications such as tastosterone or gther harmones

Factors can lower PSA levels {which could potentially mask PSA elevations):

Herbal mixtures : Ko
«  Drugs used to treal entarged prostate glands | or treat yrinary symptoms such as Proscar of Prwem of

Avisdart. -\__“m

o Obusity causes lower PSA fevals due to haemodilation ~

& Aspinin may lower PSA levols especially In non-smokers

s Statin drugs [cholesterol lowering medications) -

«  Thiazide diuretics . p ; /

Date

March 11, 2017 1200 am

Pathologist Dr Fazal Rahim MBES, M.Phill (Hematology), Member PAP & PSH. - ™

Senior Pazhomgisl DHQ Hospital Tlmergam Healih Dapartment Khyber Pakblunkhwa
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vy ]
. Ry :ﬁ(}t{'m. -~

N H‘
11 S o .
hl a
Hospital Batkhela
4
B Opp: Emergency Gate,D.H.Q Hospital
Bat!ghala Tel: 0932-411665 / 034 0-6016713 .
;i
g !
’ Ruoh Hamza NaAf Female

Rlaod 7 Vrae
r

m Lachy D Gabina Rabiman (Gynaeculogisiy) . m

FRC Urine RIE

Seember 1 Tuee,

R D L L R LY T TP

Test Result £x: Value
Tynhidot IgM Negative
1gG Negative
HE 11.2 g/l t1, 14C- '8 ‘
F . 120-160
TLC 10,800 /Cmm 4,000 - 11,000

Difterential Count:-

Bt B

Newtronhils 70 %, AN . 709
Lyinphoey tes 24 % 20 - 40% '
Monueytes 05 % g1~ 07% ;§
Eosinophils 01% tH - (e, ;
R I I LI B -'-lo\}o;th-;l»:::ntqvl‘--. . Anr da. DR . ‘. = . . r al
DRINE RIEXAN _
. i
Physical Character:- P- Yeliow : R
!
Chemical Fxamination ‘
Huictan Acdic {(P1-06) "
Sloumin NI T
Sugar Nil
Microseopic rxmminaiun,
Pus Cell. .04 - G6 /HPF RBC... Nit FHPFEpub Cells 05« 42 4pF
> i ur Rezuit Does Hot Cortireto Cheeat Fingings 7an Placse Ask Tha Lot Go Spng Day To Rageal Tha {3
2 13,74, Tsh. Cora.c Enzjie Lpuds Prootio.d Hbs &y s Ab gnBy ENISa Metod 1 A VNI A5 Wity a0 ¢ .
]
i

Naveed Anjum Zeeshan Abld Mizn Waqas Ahmod Khaliquz Zoman
M.8c (Blochenvaty) 83 (lotechnology) 83 ( Pathology) DMLT LIus ! ‘ ;
&mmo;n:'mm Unhversity of Malakand Knhybar Medical Unveraity 3
ty of Harzara Pestrwar Member Provineta) T
2 ¥ Member Authorisod Signature
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040814

4

M.D. (Doctor of Medicine) Ll 2 Gl (o o s
P.G (Post Graduate) é 5~ At D (e T
4

Gynae & Obstetric Specialist chf(/u‘-’@ﬂ.&b’/&ld;l ;;
Gynae & Obstetric Ultrasound Specialist S AL 2 -
Gynae & Obstetric Surgical Specialist gl /‘/’é"‘u““‘ Cjaidd

Oncology & Endocrinology Specialist J-""’L"'/"Ln-a-c{af {

~N 4 iy - v
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BEK ORI‘ THE KHYBER PAKHT UNKHWA SERVIC ET RIBUNAL
PESHAWAR.

Service Appeal No. 593/2018

Ex Constable Sher Rehman No. 1392 District Dir Lower...... Appellant
VERSUS.

1) Provincial Police Officer Khyber Pakhtunkhawa Peshawar.

2) District Police Officer Dir Lower.

- 3) Deputy Superintendent of Police Circle, Maidan ......... Respondents.

PARA WISE REPLY ()N BEHALF OF RESPONDENTS.

Respectfully Sheweth:
PRELIMINARY OBJECTIONS.

1) - That the present service appeal is not maintainable in its form.

2) That the appellant has not come to this honourablé Service Tribunal
-with clean hands. | B
3) 'I;llat the present Service appeal is badly time barred.
4) That this honorqble Service Tribunal has got no jurisdiction to
entertaiin the present service appeal.
5) That the appellant has suppressed the material facts from this
~ honorable sérvice tribunal. |

ON FACTS:

1. Pcrtams to record, hcncc nced% no commcnts

2. Incorrect, the appellant absented himself from duty vide dally Dalry
| No. 49 dated 29-12-2015 without any leave or prior permission from
his seniors. The appellant was required to bring the difficulties beiﬁg '

faced to him in the notice of his seniors and seck proper leave i.n.
accordance with rules, but he deliberately failed and had gone}to_
Saudi Arabia on his own. Being member of d1501plmcd fore, the |
appclldnt committed gross mis-conduct. |

Needs no comments.

a2
J.




P

N «’? 4. Incorrect, the department appeal was rightly filed by the .

competent authority, being badly time barred.

5. Incorrect, the appellant has got no cause of action to file the

present Service appeal.

ON GROUND

3

(a)

(b)

(©)

@

(e)

(f)

Incorrect, the absence of appellanf from duty was found
willful and intentional, as he kept his seniors/ department ih ‘
dormant and has gone to Saudi Arabia on his own sweet will.
As ai‘feady discussed that being member of disciplined force,
he was required to inform his seniors about the issue and to.
apply for leave through proper channel, but he failed to do‘
50. |
Incorrect, the appellant short service history shows that, he is
habitual absentee and always remained absent from duty.
Incorrect, the dismissal order was passed after cdmp]etion of
all the relevant process i.e. issuance of charge sheet +
statement of allegations, conducting proper enquiry, final
show cause notice. |
[ncorrect, the punishment awarded to the appellant is in
accordance with law, as the appellant had gone abroad on his-
own sweet will. The respondents have no other option,
except to dismiss the appellant, as he commifted gross
misconduct.

Incorrect, proper prdcedure has been adopted by following .A
all the required formalities and the order of removal from
service is legal on all aspects. |

L

The respondents also seek leave of this honorable Tl‘i.blmlﬁal:%O' oy

‘rely on additional grounds at the time of arguments/ hearing.




- Dir Lower. °

~ PRAYER: - :

It is therefore humbly prayed that on acceptance of this Para-wisé reply,

- the service appeal may graciously be dismissed with cost.

Provincial Police Officer, AR M
Khyber Pakhtunkhwa Peshawar. '

District Police Officer,

Deputy Superintendent of Police
Circle, Maidan Dir Lower




. .®  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL L
B PESHAWAR

Service Appeal No. 593/2018
Lx Constable Sher Rehman No. 1392 District Dir Lower..... ... Appellant.

VERSUS.
1) Prov1n01al Police Officer Khyber Pakhtunkhawa Peshawar

2) District Police Officer Dir Lower. ,
3) Deputy Superintendent of Police Circle, Maidan .........Respondents.
'AFFIDAVIT. |

We the following responc(lents do hereby solemnly affirm and * |

declare on Oath that the contents of Para-wise reply are true and correct to-
the best of our knowledge and belief and nothing haé been concealed from

this Honorable Tribunal.

~ Provincial Police Officer, MM

Khyber Pakhtunkhwa Peshawar.

District Police Officer, T X\\[ﬁ '
Dir Lower. - \\g% .

Deputy Superintendent of Police
Circle, Maidan Dir Lower




K3 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

: PESHAWAR.

Service Appeal No. 593/2018
Ex Constable Sher Rehman No 1392 Dlstrlct Dir Lower......... Appellant. L

VERSUS.
1) Provincial Police Officer Khyber Pakhtunkhawa Peshawar.

2) District Police Officer Dir Lower.
3) Deputy Superintendent of Police Cifcle, Maidan ...’.......'R'espondents.
POWER OF ATTORNEY

We the following respondents do hereby authorize Mr. -

 Zewar Khan SI Legal Dir Lower to appear on our behalf before the "

Honorable scrv1cc Tribunal in the above Service appeal and pursue the
case on each and every date.
He is also authorized to submit all the relevant documents in

~ connection with the above Service Appeal.

Provincial Police Officer, ' | %w\
Khyber Pakhtunkhwa Peshawar. ,

District Police Officer,
Dir Lower.

Deputy Superintendent of Police
- Circle, Maidan Dir Lower




A/// . 1 ) RN - 5 .- - . —
G N " "\ ! [ ," . » N E _
: ' B ' J ‘ ¢ ) Enquiry No.  /, éZZ/ 3
S ' o L Y Q7 :
W : J 8 )~ Dated Timergara the [ﬂ/ /2016
6‘ . : i
DISCIPLINARY ACTION
. . ~ . lx
, Qasim Ali {PSP), District Potice Officer, Dir Lowor at mnmg’,ard b
competent duThOFIl\/ as of the opinion that you Constable Sher Rdhh’ldﬁ N 1392 have
r(-mdc-zrr(-zdi yourself liable to be proceeded against depdrlrnem,a!ly as you have
committed the following acts /omission in the Rule 2 {jii) of Police Rules 1975
STATEMENT OF ALLIGATION
That he while posted to Police Lines Timergara was found absent on 29
12-2015 te date without any leave or prior permission|from his superior, which is gros
misconduct on his part. A ’
N 2. ~ For the purpose of scrutinizing the conduct of said office, with reference
j “to the above allegation Mr. Zahir Shah/ SDPO Circle Maidan is appointed. as enquiry
A. \\\§ officer.
g \ < - . . X . “
~ 3. The enquiry officer shall conducted proceedings in accordance with

provisions of Police Rules 1975 and shall provide re:
and hearing to the accused officer, record its findings ;
days of the receipt of his order,

vesy i
sgpropriate action

against the accused officer.

4. The accused officer shall join the procecd
by the Enquiry Officer.

No. WAE2-Y e dated |

sonable opportunity of defene

hnd make within twenty five (25 )

recommendation as 1o punishment or othey

ing on date, time and place Fixed

District Police Officer,
Dir Lower at timergar:

L 022016

1 . Wir. Zahir Shan/SDPO Circle Maidan,

proceeding against above defaulter official within 25

the Light of attached 03 documents.

(Enguiry Officer) for initiatin
1975

days under P’oix( e Rules |

4 - Above named defaulter official.
. o .
975 -
:) } a =
_/7:5}':(; -
/”""’ 5/' N
- L/
»’Hcr)i} /LZ[‘ {Zj

y3o0r




k nq|U|r\/ No.

N
Y

.

A

CHARGE SHEET

, I, Qasim Ali (PSP), District Police Offic
competent authority, hereby charge you Constable Sh

as follows:-

Datk\d hmoryara 1h(~ /g ] S

/Z /# -

er, Dir Lower at Timergara
er Rahman No. 1392 committg

+

That you while posted to Police Lines Tiry
12-2015 to date without any leave or prior permissi

gross misconduct on your part.

By the reason of above, you appear to be
rendered yourself liable to all or any penalties speci
Rutes, 1975.

p =

of the receipt of this charge sheet to the enquiry officc

3

You are: therefore, required to submit your written re

Your written reply, if any, shouid reach t

iergara was found absent on 29-
on from your. superior, which is

guilty of miss-conduct and have

fed in Rule-4; of the disciplinary

ply within 07 days

r.

o the enquiry officer, within the

specified period, failing which it shall be presumed th
and in that case ex-parte action shall follow against yo

4- Intimation as to whether you desire to be
5- A statement of ailegation is erclosed.

No. J‘i I% 94 e,

Dated \ /02 /2016

,opy to Consmble Sher Rahman No.1
Village Haya Seri, Police Statlon Haya Seri t wough
Maidan. "

{n: you have no defense to put in

P'
| f .
heard in person or not?

District Police Officer,
Dir Lower at timergara

92 s/o Muhammad Habib r/n
SHG/PS tHaya Seri snPO/Circle

.
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701 1 SCMR 676

' Haji Ghulam Rasul's case PLD. 1971 sc 376: Mst

(b) Constltutnon 0 f Paklstan---

. Iftlkhar Ahmed Mahk' case 2005 SCMR 806 rel

..._.._‘

alostanlaWSltﬂ conVIAwOuhne/lawlcontentzl asp?Case

PTRIE

[Supreme (,ourt of I’aknstan]

Present: Ittikhar Muhammad Ch'\udhty I RaJa Fayyaz Ahmed and’ Ch IJjaz Ahmed, JJ

RAJA I(I-IAN--‘-Petitioner

Versus' T !

MANAGER (OPERATION) FAISALAB,AD EBECMC_'SUPPLY ‘COMPANY (WAPDA) and
others---Rcspondcnts : - ' .

Civil Petition No. 636 of 2009 declded on 21st May, 2009

(Against the Judgmn* dated 11 2 2009 passed by the Federal Service Tribunal, Islamabad, i Appeal No.
445(R) CE of 2005). : :

{2) Removal from S Sei-vice (Special Powcl s) Ordman’lcc (XVH of 2000)---

----Ss/ 34 & 10---Const1tutlon of Pakistan, Art. 212(3)—-—C0mpulsory retuement from service---Dismissal

of furst departmental appeal for being time’ barred---Dlsrmssal of second departmental appeal as not
competent-‘-stmtssal of appeal by Service Tribunal on! ments as well as its being.time baﬂed—--Vahduy---
Petitioner had filed appeal before. Tribunal without fulﬁ]lmg mandatory requirement of S. 4 of Service
Tribunals Act, 1973 in regard to lumtatxon---Coupg:_c‘ot,xld;pot, comprormse on hnntatlon-—-Petxtloner during
four years of service had been. pumshed for unau'thor;ééf&?iabs"ence as many as eight times---Petitionet by
his subsequent conduct had accepted pumshment of compulsory retirement by getting his pensmn claim and
monthly pension regulmly---Suprerne Court refused to gave:to appeal in cn'cumstances

Amma Begums case PLD 1978 sC 220 and Nawab
Syed Raunaq Ali's case PLD 1973 SC 236 rel - ‘

PO
A

----Art 212(3)---Servxce Tnbunal ﬁndmg of-Vahdxty SStich fmdmgbemg ﬁndin'g.of fact would not cal

for interference by Supreme. Court
Ch. Muhammad Aznms case. 1991 SCMR 255 rel
(©) Constltutlon of Palustan--- ".-':" o ; ‘“. L

-ATt: 212(.:)--Conoun-ent ﬁnchngs of fac g Authonty and Semce Tnbunal Vahdlty-

Supreme Court would not mterfere thh such findin

(d) Serwce 'Ihbunals Act (L)Q( of 1973)-

2R
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-Ss/ 3
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- (f) Constltutmn of Palustan---

) iof6

‘ competent. ‘ R

T .
= s et taed L Lidopon_ant

G

NI

LR e §

.S, 4---Departmental appeal being.ti'ﬁl
s, ‘(" Av -‘, '-‘;l“\? ‘:

.Al'

Cha.nman PIA and others V.. Nasun M ] o2
2007 ‘SCMR 513 an and Governmcnt'o P-a;klstan
2,

Ahmad Khan PLD 1985’ SC 309 rel: o

(e) Limitation--- DA

~--Appeal if requued to be dxsrmssed for bemg txme-

-

---Art: 212(3)---Constitutional jl.lIlSdlCtlon under

character.

-

® Constltutxon of Pakistan---

'n
)1

-Arts. 185(3) &

Ghulam Qadir Khan's case 1986 SCMR 1386 rel “ N
W

(b) Constitution ofPakistan— - -

w!

—--Arts. 199 & 212(3)---V01d order---Constltutlonal ]unsdiotxo
same- w mea

Scope---Such Junsdmtlon might - be’ refused Af
provisions of law of 11m1tat10n or if he was Stopp

SCMR’ 168 Abdur Ras

Muhammad Ismail's case 1983
case PLD 1974 SC 106 rel

Haider Hussain, Advocate Suo_reme Court and M S*Kh
Nemo for Respondents. o ‘ ‘ B
ORDER - N

CH. 1JAZ AHMED, J. ---Raja Khan; petmoner,
dated 11-2-2009 whereby the learned I'ederal Servxc

~as well as time-barred. . SR

v«ﬁ 2}

2 Detailed facts have already been' mentloned in: the nnpugned j
e that petl'uoner as. appomted as Chowkidar

of which the present petmon anses ar

establishment from-April, 1985. Show cause, riohéé“ld&ted:-% -2
2002 along rthh statement 0

from Service (Special Powers). Ordmance,
petitioner containing the followmg charges - '#

http /Ipalostanlawsne com/LawOnhne/Iaw/contean a8
.

. 212(3)---Grant of . leave to appe, b"

. - et g
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-barred--;-Effeef:;j"Appeal before Semce Tnbunal would not be

a2 %u;,mmad Aslam v. WAPDA and others
Cretary,Est abh hment D1V1510n v. Bashlr

en ts ments need to be d1scussed

PR
N

«li=

n of ngh Court and Supreme Court-
S:. 1 nt:to; enable petitioner: to c1rcumve
ed‘byi. hlS conduct from ehallengmg order.

& Q

'ase 1969 SCMR 141 and Wah Muhammac

attak -*Advocate -on-Record for Petitioner. -

Ot-.

seeks leave to appeal against the impugned judgn
e Tnbunal Islamabad dlsmissed his appeal on me

,?‘

!
udgment However, necessary facts
with the responde

-2004, under section 5(4)-of the Remc¢
f alleganons was served upon

U
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dree 7 po—
: B =
— m——— e
. A & CRAL
2X e« X "
i awsie.C COIWI./BWUqumlnuwvvvu?m..-.._-,

dar PESCO (WAPDA) Ihang C::rele Jhang ar¢ charged with.

attaohed* .1.‘ = .h &
i

) Whereas you Mr. Raja Khan; ChOWkl
rmisconduct as per statement of allegatxons

, (2) And whereas oft the pasis
oy * pave formal inquiry’ agamst you
' . Removal from Service.
penalty of dtsmlssal fro

d necessary o

,oA ,ﬂ d_ g iy
of documentary' ’ex{xdep_ge a a114ab1e, it is.not considere
3 bei ction 5(4) of the

\.an d that proc

ng mltlated under 's€
nofa majot

1oh might entaﬁ impositio
f the said ‘Srdmance

sh W cause:f\m hmh 15 -'days from the date of receipt of
hould not be, taken a@a'mst you

'd g§ are'

this

you areé reqmred to

the ptoposed acno
ptesumed that

(3) Now, therefore,
. The case shall

notice as 10 why
it would be

eceived from Y ou Mthm the tune shpulated above,
e to offer and/or; you, ha ‘eijufuu dechned to do sO

4) 1f no response is T
further reference -

either you have no defenc
n ex parte witht

A). A-. .‘ “ J
Clrcle Jhang are ch

; :
' you MI Raja- Khan, howkldar,qPESCO ,Jh
on and mal practlces'- forfthe following’ charges an

arged with gross
a other relevant

Whereas
misconduct, inefficiencys corruptt
cuoumstances , RS
. SN
As per report of Mr. S ahzad 1 Nasir, Telephone Attendant and Gh ulam Abbas’ ‘Bhatti Telephone
Attendant PESCO Jhang g Circle Jhang. “You are: abs ent “from- Sty w. e'f 6'-2-2004 to 17-2-2004 without
mtunatlon/pnor perrmssmn/sancnon leave fr m: the CuolezSupermtende t/Technical Officer/and by
the undersigned. R . ‘« -
If any mishaplmmdent create i o le Yo are already so many times
ent in the office ? ailed 10 ofﬁcm.l»dutie;s .
as' absent from duty OB

directed to pres
aring ; awarded 'major penalty

use nonce and
d :

Petitioner submitted reply to the show ca
account of illness: The competent agtt;o_ntypafter - provi }ng 1}1m P
of compulsory retu'ement Erom servf ‘1i3ve f: ;3 13 g1l -3-2004 Petmoner ‘being
aggrieved 4 filed departmental appe 6§4'-._;2_,004 et "o dismissed the sare
a5 time barred vide:-order-da ted. 10117200 . Ther a‘mo.ther appeal before the
Managing 1 Director Power on 04 which. 1srp;§se, i, order 021E7, 2-2005 ga-,me grounc
that thereis 10 ptovxs1 on of second appeal Tu! \"er +a Satiiinde rules. Pet.iti‘oner-’being'aggrievet
filed Appeal 45(R) CS/2005 in: the: Fe 3 ' d, on 12-4-2 05 which wa
dismissed vide n'npugn'ed Judgm d d ] :
3. Learned counsel for the P etmone sur ittt the petitioner datc
-~ 29-3-2004 was. passed by incom peteni: authord “judice and witho
jawful authority. He further ~urges <t ‘b {impL ent was. Void;’ - thierefore, °
4ld run against <uchi type ot order/1{CanPe A8 s and ¢ couldbe. ignored. bei
i Trib - fotha "_'", d (! thxs as ect of th case, thetefore,
el lvnthout apphcatxon of mmd

4, We have gwen our anxwus co_ns_;deratxon §t ) ,}{1 e C

and perused the record At is.an dmltt ed fact;‘that?s

under the prowsxons  of Re moval e
pro_vxded under- the provxsxons of

o

A\
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~on 8-12-2004 which was also dismissed on-4-2-2005 in the following terms:--

o dismiss his appeal. as, time-barred and

: .h@fé:/?példgiﬁdawsi@.conn/thwbn]ine/law/conten!zl .asp?Cased:

-~ prescribed period of 13 days. The order. of b:c)mpulsoify retirement was passed by the .cgmpetcrit
sthority on 29-3-2004. The petitioner filed ,Qﬁparﬁnental..gppeél-qﬁ. '6-4-2004 -which’ was dismissed as
time barred on 10-11-2004. Thereafter the petitioner filed second appeal before the Managing Director

"]t is to inform you that your appeal under reference does not merit consideration as there is no
provision of second appeal * further-appeal’ under the rules.” .. : T ‘

rightly sbme to.the cbr‘ic,lu_;fliotf that appellate authority was justiﬁed-
second appeal was also dismissed with cogent 1easons on
account of non availability of any provision uinder the rules to file second appeal to tﬁgher-authqrity after
dismissal of the first appeal. We have also re-eicamifled the rhaterial on tecord with the assistance of the
learned counsel of the petitioner. We do not find any infirmity orillegality. with regard to the conclusion
arrived at by the learned Service Tribunal with regard to'the finding mentioned in para 7 of the impugned
judgment. It is settled principle of law'that-ﬁr[dingof'v service tribunal having findings of fact would not
call for interference by this Court as law laid down by this! Court in Ch. Muhammad Azim case (1991
SCMR 255). Even otherwise this Court,does not interfere with the. concurrent findings of fact arrived at
by the departmental authorities and learned service Tribunal while exercising the-powef-=under Article
212(3) of the Constitution, See Tftikhar Ahmed ‘Malik case (2005 SCMR 806). It is .settled'-propOSitibn of
Jaw that-when an appeal of the employee was time parred before. the appellate authority then the appeal
pefore the Tribunal was also not competent i view of the yarious,pronouncements of this Court. See

Chairman PIA and others v. Nasim Malik (PLD 1990 SC.951) an_d'Muhammm Aslam V. WAPDA and
others (2007 SCMR 513). The question of law with regard to the representation has already been decided
’ Bashir Ahmad

py this Court in Government of Pakistan through Secrétary, Establishment Division V-
Khan (PLD 1985 SC 309). The relevant’ observation is as fol}ox;iré:--

5. The learned Service Tribunal had

_"He challenged his first compulsory retirement through a teview application filed -on 23rd of
October, 1974, which was decided on- 3-6-1973. This, was the final order passed on review.. It
could be challenged within 30 days, pefore die Tribunal under section 4 of the Service Tribunals
Act. If the appellant chose riot tor file an @ peal»but;only to repeat a representation pefore the

i ther cause of

same authority who had decided the: review, that by itself would not give him ano
action to file an appeal under section 4. The period spent in making the representation this second
or any other rcpresentation after the decision of'the review’ application, could not be excluded as
" of right in counting the period of limitation. . ... The review petition filed by the respondent in

that behalf was decided on 13-6-1978. Instead of. filing an appeal before the Tribunal under

section 4 withir 10 days of this final order passed on review, he made another rcpresentatior:
which caused further delay. The period consumed during the processing of the subsequel
representation could not be excluded as of right. And-there being no condonation on any gooc
ground by the Tribunal, the appeal filed on 14-1-1979, was clearly time barred and should havt
been dismissed accordingly.” : .

6. The appeal of the petitioner pefore Service Tribunal 1s incompetent under section 4(1)(b) of th
he Service Tribunal .withm

Service Tribunal Act, 1973. Since the petitioner has filed appeal before
fulfilling the mandatory requirement of section 4 in regard to limitation and court cannot compromise C

. the limitation. See:--

- Mutainmad's case (1998 SCMR say o4

Messrs Raja Industries' case (1998 SCMR 307) -

2127/
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http:/lpalgi'stanlawsitc.cowuw Online/law/content21 .asp?Case

s

Mit. Sirajun-Munira’s case (1998 SCMR 785)

7.1t is admitted fact that appeal is obviously time barred and it has been held by this Court in Khan Sahib
Slier Muhammad Mir's case (1987 SCMR 92) that when an appeal is required to be dismissed on

imitation, its merits need not be discussed. Inspite of the aforesaid law laid down by this Court the

learned Service Tribunal has considered.the case on merits and the appeal was also dismissed on merits. It
f compulsory retirement

is pertinent to mention here that the competent” authority awarded penalty o
vide order dated 29-3-2004. The petitioner had accepted the: punishment awarded by the respondents due
to his conduct on the basis of subsequent events as the: petitioner applied for payment of his pensionary
benefit to the respondents. Petitioner got settled his® pension claim within three months after his

o received his monthly pension

retirement and received Rs.155,733 as well as monthly pension. He als
regularly. Petitioner preferred appeal before the Service Tribunal on 12-4-2005. This fact was also noted
| was justified to dismiss

in the impugned judgment in para 10. Even on merits the learned Service Tribuna
d reprobate.” See Haji Ghualm Rasul's case (PLD-

his appeal on the well known principal of approbate an
fied to dismiss his appeal on the well known

1971 SC 376). The learned Service Tribunal was just
principle of estoppel keeping in view subsequent events. See Mst. Amina Begum's case (PLD 1978 SC

220).

8. The conduct of the petitioner has been highlighted by the Service Tribunal in para 10 of the impugned

judgment which is reproduced herein below:

wWe have seen placed on the record &, number of documents which indicate the service record of

the appeliant. From 1989 to 27-3-2003, the appellant has been punished for unauthorized absence

as many as eight time The punishment included censure, Stoppage of one annual increment for
one year (1983), reduction to three lower stage in.time scale for a period of three years (1990},

stoppage of one annual increment for one year (1993) and stoppage of -annual increment for one

year (1995)."

9. Tt is setiled principle of law that constitutional jurisdiction under Article 212(3) is discretionary in

character. It is settled law that grant of leave to appeal is discretionary- See Ghulam Qadir Khan's case
(1986 SCMR 1386). It is also settled law that constitu_tionaljmisdiction.against void.order may be refused
if it was meant t0 enable petitioner to circumvent -provisions.of‘law of limitation or if he was estopped by

* his conduct from challenging of order. See:~- .

Muhammad Ismail's case (1983 SCMR 168)
Abdur Rashid's case (1969 SCMR 141)

Wali Muhammad case (PLD 1974 SC 106) .

10. Keepihg in view the conduc;t of the petitioner mentioned. herein above in para 10 of the impugned
judgment we are not inclined to qxercise our discretion. in favour of the petitioner on the well known
maxim that he who seeks equity must come with clean hands as law laid down by this Court in Nawab

Syed Raunaq Ali's case (PLD 1973 SC 236).
11. In view of what has been discussed above we.do not find any. infirmity of i]légality in the impugnec

judgment. Even otherwise the learned: counsel has failed to;raise any question of public importance in the

present case as contemplated under Artiplé 212(3) of mi? Constitution. The petition has no merit and the

2/27120
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*INTHE summmoumo PAKISTAN© -
(Appellate Junsdlcnon) S

RESr.,NT - - : N .
- MR JUSTICD GULZAR AH\/fED CJ e
MR. JUSTICE [JAZ UL AHbAN o

MR. JUSTICE SAJJAD ALI SHAH

: Cwﬂ Petition No.1706 of 2018 . : ’ :
(Against the judgoent dated 9.3.2018 of ’ -~
the KPX Service Tribunal, Peshawar ; N
passed in Service 2 npeal No.8ag of 20 16)

,P.ctitioner(s)

F‘arkha: Zernan,

VERSUS
,P'ovmce of XPK thr its Secy. Elementary & A ,
Secondaryv- Fducation, Peshawar & others Regpondent(s)
For the pecizoner(s): o M. Fazal Shah Mohmand hSC

Mir Ada:n Khar, AOR (Absent)

For the Respondent(s): N. R.
" Date of Hearing: 16.01.2020
. ORDER

Gulzar Ahmed, CJ.- The KPK-Sefvice Tribunal, Peshawar

n the 1rnpurned order has found that the petmoner’s departtnental

appeal was me oarred and thus d1srmssed the semce appeal as being

barred by time. hdmlttedly, ne apphcaﬂon for: condonatlon of delay was

filed bv the ‘petitioner. Pc’utloners counsel rehed upon the - case of

Usman A..ﬂ Chhachar Vs Moula Bux_ Chachhar (2019 SCMR 2043}

we find that the case rehed upon by the learned counsel is altogether

~ dlangur:hable from the case in hand for that it does not relate to &

matter where ime ban'ed departmental appeal was ﬁled No questiorof
‘ AN
_public 1mnor+anc‘, in terms of Artlcle 212(3) of thc Constxtutzon of the

E Islamic Republic of Pakxstan has been rmsed 1n thlS petmon calllng for

,<c__.-

Al

\‘\\ ’.\ )
L \ o
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CP-1706/2018

B} mterference by th.lS Cou.rt Thls petmon bemg w-xthout ment is o

. dzsmlssed-and the Ieave is. refused
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.
~ PESHAWAR Ch

.
!

Appeal NB"; 48/2017

Date of Institution ...  26.12.2016

 Date of Decision ... 18032019

-Yasim son of Noor Muhammad Ex-ConSIable Belt Wo. 1130 R/O Bala

Nagax Rawalpindi Road, KOhdt (Appcnlcmt)
Y ERSUS

| District Police Officer, Kohat and two others. .. (Respondents)

Presen
_ Mr. Khursheed Ahmad Shahan,
Advocate. For appellant
Mr. Kabirullah Rhattak ,
Addl. Advocate General,’ For respondents.
MR. HAMID FAROOQ DURRANI ... CHAIRMAN
: _ ... MEMBER

MR. AHMAD HASSAN

JUDGMENT

i .
S FIAMID FAROOQ DURI\ANI CHanMAN«

The appellant; ioined the service ﬁfl olice Department in Kohat Region

sewlue on 08. O‘ 2014.0n 'M:uunt of
7

T the order. His

on 31.08.2008 dnd was removed from

absence vvet OQ 10.2013 till the date of passmo o

_ departmental appea.l "md ‘further review petition were {50 dlSl‘DISdel’lerCted ‘

hence the appeal in hand.

5. We have heard learned counsel tor the ay pellam, learned Addl

\\}f)-\dvockxte General on behalf of the respondents and nave alao gone through

3 ,--r-;- e ...é,r“l-.,-u.

the available record. h YR i)




At ;he outset, Iearoe AAG agitated objection rega.'roiﬁg oor‘npetency of
appeal un hand on the grotind thz‘:.t the departmental appeal of appellan’t was L
plefeued on 22.09 2015 ie. with a delay of more than 19 months The said -
appeal was decided on 16 3.2016 while a review petition was prefen ed under
Rule-11-A of the Police Rules 1975 which was rejected on 29.09.2016,
bemcr barred by time. Lealned AAG relied on Judgment reported as 2015-
SCMR-165, 2011- S(‘MR 676 and contended that in case- the departrnenta]
‘appeal of a civil servant was barred by ‘time his service a_ppeal' before the
Tubunal w;as »also not competent It was further contended that the appel]mt .

X was a Fabi tual wrong doer and was earher also d1smts>ed from. service on .

21.09.201 1. He was, however temstated subsequently on 13.12. 2011 with

d of three years'

modification of ,punishment to 1'eduction in pay for a perio

(time scale).

Learned counsel for the 5ppellant while attempting' to controvert the
arguments of 1eamed AAG referred to a judgment reportec as 2008 SCMR-

1666 and contended that due to the iliness ofappeilam the period ofabsenCc

was condonab]e by the departmeng.

3. Cn eaxefully e\ammmg, the record, ‘it revealed that the departmental
appeal of appellant was decnded n negatwe on 16.3. 7016 also on the gr ound

“of being barred by time. It is turther a matter oftecom that after I’BJSCthIl of

his review petition on 29.09.2016, that too on the gr‘nund of lu*m'tatmn, the

" appeal in hand was prefened on 26. 12 2016 thh a de]ay of about two




L&)

?

months. An .application for cofldonation of delay was’ though submitted

alongwith the appeai in-hand but without any cogent reason wallcmtmg tlle

condonation. Similarly, in paza-? of the memmandun of appedl it was noted

that the.order ofrejection af hls review petxtlon was rece; ved by the appellant

on 10-12 days ago. This clvaim‘, however, WOuld not justify the condonation of

delay in submission of appeal owing to the fact that the appellant had not

even given the date of 1ece|pt of the order. Admlttedl), the-appe]lant failed to
submit any 1pphcatlon for the purpose alongthh his departmental appeal or

the revision petition although he had taken the pIetht of his illness in the -~

departmental tepxesentatlon dated 77’ 109.2015. On the contrary, it was not the

case of appellant that he had apphed for any leave on medlcal gr ounds during

the course of his absence from dt‘.tyf .
4. For what has been stated' above; we find that the gﬁpgllant remained

indolent all along in pursuing his legal remedies in time. The appeal in hand

_is, therefore, dismissed hereby:

Parties are left to bear their respective costs. File be ‘consigned to the

record room. ' : . \ \
L \

. \1\ '
(HAMID PAROOQ DURRANTI)
CHAIRMAN

ANNOUNCED
18.03.2019
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Date of Institution, :.. 27.01.2011
Date of decision ... 23.10.2017

Vo -
Akhtar Wahid §/0 ()ul Wahid -
/O Village Mohammad I\h%’wa_]a Tehsil & District IIangu o
: : @ -.. (Appcliant)
V01'SL15'
o 1nspr’10r Genceral of Police, T{hyber Pakhmn}\hwa Peshawar and 2 others.
- (Respondents)

MR, ABDRUILLAITQAZI, o .
Advocatc - I +... TForappellant.

MR. ZIAULLALL

Deputy District Attorney - : .t .. For respondents.
- MR NIAZ MUHAMMAD KHAN,. ... CIHAIRMAN
MR. GUL ZEB KUAN, - . , MEMBER
JUDGMENT |

NIAZ. I\/IUI IAMMAD KII/\N (‘IIAIRMAN - Amumcms 01 lhc learncd

counsel | m [I]L partics heard and 1cco1d puruscd

*

FACTS

~

2 - the .Jppclldlll was dlschargcd from .service undcr police rules on 13.10.2008.

against which he filed dcpaltmcnlal ‘appcai on 01.12.2010 which was rcjecied on .

27.12.2010 and thercalier the present service appeal on 27.01.2011.

AN

ARGUMENTS

3., 'T'helearned counsel for the éppcl!am argued that at the relevant time the Khyber

i)

Pakblunkhwa Removal hom Service (Spc< lal I‘owcm) Oldmancc 2000 was in voguc and

the origing! order way paksr‘d undor the Pohcc Rules which is lllcoal That no show-causc




“

notice was issued to the appcfl,l;fg{u."’l‘hul in para-4 of the comments of the respondents it

- . " has been admitied that the service was made on the father of the appellant and not on the
. H . . e - t . L " . B ) .o 1

6 - . .
~

appeliant,

T

/

4 On the other hand, the learned Deputy District Aitorney argued that the ap

peal is

eal was tin‘le parred. In this respect

/

hopelessly time barred because the 'dciaartmcntal 'app

he relied LI])OH judgments rcporlcd in 2006 SCMR 453 and 7007 SCMR 513, Ie lurlhu N |

« graued that the app(.lkcml himself admilted in- pala-4 of llu. dppc.al t]nt he could nof

.- pulorm his duty duc to 1a=mly reasons. ’lhat the wholc piocccdmgs wcre mmalcd under

the RSO 2000 ard only final ordcr was madc undc1 the polxcc rules bccausc lhc RSO did
not provide for.any penalty in gaéc of willful absence.

1

. CONCILUSION.
S. “I'his Tribunal can cater into the merits of the casc only when the appeal is within
time. It has been time and against held by the superior courts that if a case is thme barred
-—.——-__’—-_- - — s

T e

then merit could not be discussed.

-

The present departmental appeal is clearly time barred

.nlu Kaving heen plcicucd some

c wuh ﬂm. ruling 1cponcd ‘as 2006 S(‘\/IR 453 time barred

26 months. There is no upplication for condonation ol

delay. In accordanc
departmental uppcul‘ il decided on - merits Lhc'samc cannot be presumed to bring the
. , . LT . .

«departmental appeal and’ for that matter the service appeal within time. ,

6. As a result of the above discussion, this appeal is hopelessly time barrcd which 13

' .
’ B )

hercby dismissed. Partics arc Joft to bear their own costs. File be consigned Lo the record

raom.

. (Niaz. Muhammad Khan)
Chairman
(Gul Zcb Khan) : ,
, - Member.
ANMOUNCED e ' : .

23:10.2017




o [aupreme CQurt of Paklstan]

' :present J aved Igbal, Mu.hammad Saxr Ah and Anwar Znheer Jamah JJ
MUNIR AHMAD-—-Peﬁh_QI_leI‘»._
- Versus : | |
' CHAIRMAN VVAPDA_Respondent

_ C1v1l Petmon No 49702010, decxded on 22nd July, 2010

© . Ser vice Tnbuuals Act (LXX of 1973)«-- ' .
-8, 4---Const1tut10n of Pakistan (1973) Art 212(3)-—-Appeal—-Lumtatxon—-—Promotxon--Gnevance of
- (Water: Wing)y Subordinate Scientific Staff Service Rules, 1982, which were acted upon'in year, 1983,

* . slumber for' more, than 20 years®and’it  was tog late in the-day to question the legality” of ac}dmonalt 1
jnote---No- plausible;justificatic

e mtly,ﬁaéym servige: matters.such :questior

. “'—Tnbunal and besides that no quéstion-of public ‘importance: was involved which was' sine: qua non for g
- mvocanon of the pmvmons enumerated in Art. 212 of the Consututmn—Leave to appeal ‘was refused.

. Yousaf Ali v. Muhammad Aslam Zia and 2 others PLD 1958 SC Phk
- Federation of Pakistan PLD 1956 FC 72; Muhammad Swaleh and a.nother v. Messts United Grain and-,

o I.nspector-Gcneral of Police, Balochistan v. Jawad

" SCMR 1149; Muhammad Ismaﬂ Meémon v.: Goven:

T Muharnmad Abdu Miah PLD 1959 SC (Pak) 276;- \/Iehr ‘Mubammad Nawaz and others v.! Govemment .
. of the Punjab and others 1977 PLC (C S, T) 165 and Fa.zal Ela.b,x cixddqu V. Pahstan PLD 1990 SC 692' '

CTofd . -

RSP pET—

(On appeal from the judgment dated 2142- 2009 passed by Federal Semce Trrbunai, Islamabad n
Appeals No. 710 712 (R}CS/2006) .

civll servant was with regard to- promotion on the basis of Water and Power Development Authority .
whereas civil servant assailed the- promohon 1in year, 2006-—Vh11d1ty---Cw11 servant remaipned in-deep -

(o nould~be fUImShcdrby cml«servant for the:delay, except that g_ugmon:of
limitation was- nothing more bty .teehmcahty which was:an: mcorrect approachs& ZOTESHO; v of At

m onishould be” conmderedj“_nousiy g;apphe_ .
ctly-—-Civil servant failed to pomt out any.illegality: or irregularit:” in the judgment passed by Service -

Chaman DlStnCt Screening Comm.tttee, Lahore asd snother v. Sharif Ahmad Hashrm PLD 19’76 sC..
258; S. Sharif Ahmad Hashmi'v. Ch:qrman., Screening Committee Lahdre and another 1978 SCMR 367,
104; Punjab*Province v. The

Fodder. Agencies PLD 1964. S€ .97;Chief Kwame Asante-v. Chief’ Kwame Tawia PLD 1949 BC 45;
Hussain Bakhsh' and others V. Settlement Commissioper- and another PLD 1969 Lah.1039; Nawab Syed- .
Raunaq Ali and others v. Chief Settlement Comrﬁlsmoner and others PLD 1973 SC 2365 Chief Seftlement : .
Commissioner, Lahore v. Raja Muhammad Fazil- Khan and ‘other PLD 1975 SC 331 “WAPDA v, Abdul

Rasl’nd ‘Bhattt 1989 SCMR 467, Federatmn of Pa A Muhammad Azim' Khan 1949 SCMR 1271
ider* anfl another 1987 SCMR 1606; WAPDA v. .~
Aurangzeb 1988 SCMR 1354; Muhaminad Naseem Sxpra v. Secretary, Government of Punjab 1989,

ment, of Sindh ane'i another 1981 SCMR’ 244; Qazi.
Sardar Bahadar v. Secretary, Mmlstry of Health, - Is]amabad and others 1984 SCMR 177; Siitth v East.

Elloe Rural District Council and others - 1956 AC 736 ‘Province of East Pakistan and others’ v;

rel

Caminote | v
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— ._, .‘_ Tomegtt - - ) ....-.,.\_x.'-.-J‘la-y)cmtenﬂl-m?_.c-as;' I R

+ Bip/pakIStaniaw ST, COmY LAW NI LIS 18w /SULEHLL L syt e . |
v O A

Muhremad Abdu Miah (PLD 1959'SC (Paky; 276), Mehs Mubammad Nawaz and others v. Governmept - |7 1
.. of the' $unjab-and others (1977 BLC(C.S.T.) 165). and Fazal Elahi Siddiqi v.-Pakistan (PLD 1990.5C.. - i L

1))

% 3. The question of discrimination has beer

béen examined by the leamed Federal Service Tribusal in'the: . -
2w Judgment impygned, relevant portion whereof is. reprqdui:éd’,hex:gipbelow for ready reference:- ' '

"9. Before proceeding to examine this appeal on.merit, it is necessary to address the question’of’. -~
. limitation raised by the leamed counsel for ‘the. respondents. It is a matter of record that the
~'. - - appellants who entered service in 1977, are aggrieved .on account of note hddcd to the service . - B
o . Rules'in the yeeLr 1983. Secondly, it is-not denied that the matter has been agitated by the "
" appellants for the!; first time in 2006, i.e. after the lapse. of almost 21 years. There is-no cavil with>. - |
.. the general principle that the issue of discrimination. tan be agitated at any time. But the Tribunal =
. has not been vested with powers whichdre available to the superior judiciary, The appeals filed "
" before the Tribunal have to comply with the mandatory'Tequirements of section 4 of the Service
" Tribunals Act; 1973, and it is a settled principle of law that the provisions of the Limitation Act- * .|
. are to be strictly: applied to service appeal as held ini-the case reported in PLD 1990 SC 692. This -
" -wids further reiterated in the.order of the Hon'ble Supreme Court in CP No.700 of 2008 dated
24-6-2008. . . . T S .

— 10. Even. otherwise, the question of discrimination can:be pressed into ‘service while comﬁarip'g- o
b equalsie. while comparin‘g‘appeals' with-appeals and not appeals with pears. Perisal of the reé;drd -
L .F st . reveals that there are two chanhels for appointrent to the' post of Assistant Research Officers'is. ;
through promotion on the basis of 75 %:quota. and. through: direct recruitment on-the basis of 25% . ..} 1.

.quota. The-appellants admittedly have riot challdnged the recruitment rules nor have they agitated - |, 1 I
this .fact in theéir oral arguments. Their grievance is directed against the -grant of premium- tc -- e
 Assistant Research Officers: who. possess Post-graduate. qualification, which they claim is . * b
discriminatory. Plain reading of the 1983 amendment clearly- shows that the respondents havg' U -1 | -
. -w/t . -only given premium to highef”é‘d\I.\éa"'bnél-*qua]iﬁdaﬁbﬁ.::They have not di urbed. the réservég R M RN
R -quota for, promotion; nor have they created any’ hindrance ‘in the career path of the promotee” '~ |
| w7 officials because their seniority s been protected over directly appointed ARO's having-highe: . -

| - i qualification. The charige Ihap{'was‘braught.abdu_t ,30;~ycars‘ago‘;;£elatcs. only to the grant o'
4 - .. premium fo higher educational” gualifications. ‘But'even.in this:case there is a-nroviso in the -
'! i .. amendment which says that “with-due regards to-merit on the' recoinmendation of the Selectior ,
A ‘Board". The 'premium under dispute in 1983 made no.distinction between the directly recruitet ...
"%+ and promoted’ officials. It “was uniformly applichble” to- all cmployees in the said' cadre ‘whe . - ol
possesseéd higher education qualification. Therefore ~thé~t1uc§'ﬁ0n'of' iserimination does not arise. - .
The ‘rules provide for récruithent op the basis, of graduation ‘degree it one stage and th - .

- * post-graduation degree at anpther stage. The 1éppe11ant‘h§s"n0t' been able to point out any violatior -

ST e of pbli'éy/msm}:_:tions/mlesiby the résponderits.’ Méréover', we find that weightage has been giver-

1 to both sides. If one side has been given premium for. possessing higher education. qualificatior .

L the other side has received weightage in promotion quota and retention of seniority in ‘the:highe -
grade. Therefore, in the final analysis the. weightage is countergbalalnged in the term of long-terr

* - career prospects. It is a matter of record. that the cause. of grievance accrued to the appellar e P
. almost 30 years ago. And according to him it was-aggravated in 2001 with the introduction of ney = .. R

‘ Coen _pay scales. In our opinion, the appellant should have agjtated the grievance within time."

L e . I r
- ;4. No illegality or irregularity could be pointed out in the judgment -
‘ n:npugned angi _bc_zsi'des that no question of law of public mportance is involved which is sine qua non fc -
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Present: Iftikhar Muhammad Chaudhty, C. J., Raja\Fayyaz Ahmad and-Ch. Jjaz Ahmed, JJ

CorF

2009 SCMR 1435

o
-
4

[Supreme Cd}lrt of Pakistan] -

 ABDUL RASHID-—Petitioner L
Versus . ’ .' : L
. ) N—

DIRECTOR-GENERAL; > 0ST OFFICES, ISLAMABAD and others—---Respondents
Civil Petition No.589 of 2009, decided on 28th April, 2009. |

(Against the judgment, dated’ 31—'1-2009 pa}ssed by the Federal Service Tribunal, Islarhabad, in
Appeal No.1235(R)(C.S.) of 2003). o : _ :

(a) Constitution of Pakistan (1973)-- - . ‘ ' :

——-Art. 212(3)---Supreme Court, jurisdictioh of---Findings of fact---.Scope---Supreme Court cannot
interfere in findings of fact arrived at by Service Tribunal while exercising power under Art.212(3)

of the Constitution.

Ch. Muhammad Azim's case 1991 SCMR 255 and. Muhar:nmad Nawaz's case 1982 SCMR 880 rel.

(b) Service Tribunals Act (LXX 0f1973)--- 4 ¢

-.--S. 4---Limitation Act (X of 1908), S.,S---Constitution of Pﬁkistan(i973), Art.212(3)-Appeal---
Limitation---Repetition . of departmental ‘representation--- Effect--- Condonation ’ of delay---
Principle--- On 25.4-1998, authorities imposed punishment of reduction in pay equal to two steps
on civil servant, who instead of filing appeel before Service Tribunal within time prescribed under
law, repcatedly filed departmental representations and thereafter filed appeal before Service

Tribundl .o 19-11-2003---Appcal against order passed by authorities was di_sniissed by Service

sedgdi ~-g§‘m~a~Lit'igafntsland‘f-not" negligent---Civil

b

forex ?:’g‘é’ﬁ‘iﬁ%féﬁt‘;ﬁauthbrity‘: not- before-.Service.

Tribunal - being time-barred---Validity---3 s
seryant ‘was: -nei-ther*?vig’il;azntgi’,@gg{pgita'ge;; -

‘Tribunal Wwithin préscri'rlié'daperibﬁd,--f e Tribunal was justified to dismiss appeal of civil servan!

as time-barred--(Mere‘repeﬁtions«of répresentation could not, by itself, e'nlarge’prescribed period o}
limitation-}-Person. seekipg_conddﬁat:ig‘p,‘p-f delay was tojustify each day's delay but civil servant it
his applichtion for condona Ton of delay;did "not.rgiséﬁﬁ?"'pqui@’s‘;__i}:}lé’"feéso'xi/'g'rouhd for-condonatior i
of - delay-—-Service Iribunal had examined all —atroversial questions of law and fact in ¢
comprehensive manner after having scrutinized entire record and relevant laws---Service Tribuna
exercised 1ts discretion judiciously, which was ot capricious, hence conclusion drawn by Service
Tribunal was in accordance with law and settled norms of justice---Supreme Court did not find any
ambiguity or illegality’ warranting interference in the judgment passed by Service Tribunal---Finding
of Service Tribunal was conclusive which could not be challenged unless the same was result 0
misreading or non-reading of record---Civil servant failed to raise any question of publit

importance a5 contemplated under Art:212(3) of the Constitution---Leave to appeal was refused.

——

i . 212720



http://pakistanlawsite.'

- T . - T o -
f A - .

j’ ,;’/a/ . - . - B S R ...;.‘_..:'_7__.... ._...... .....'. I s PEPEPIIOW Y SSNRIN
; ¢ ;’/‘ ' ’ ’ . g

} ',/ / o lmp:/lpa]d;tanlawsite.conVLawOnlinellaw/éontemQlfaﬁp?@ase: )
" iammad Shirifs case 1981 SCMR 1158; Bashir Ahmed Khan's case PDL 1985 SC 309;

Auhammad’ Hasham's case 1990 SCMR 1440; Ali Muhammad's case PLD 1996 SC 292;
', Muhammad Saleem's case PLD 1995 SC 396, Muhammad Feroze Khan's case 1986 SCMR 930;

Zaffar Igbal Khan's case 2003 SCMR .1471; Haji Kadir Bux's case 1982 SCMR 582 and Syed Ali
' Hasan Rizvi's case 1986 SCMR 1086 ref: - S B .

(¢) Limitation--- v o

----Time-barred. remedy--Effect---Izissduty. and.obligationzof-aggrieved.person:to. pursué his legal
PR : R RN N e S T . o
remedy -with diligence and -to-:satisfy-+conscience ol M@,gurt-";qg"'Quan-Judlqtal Authority for
approaching respective .fQrur_ngf.bqygpq;.préspribed’ Jimitation---In.case. aggrieved .person does not
avail remedy" within prgsc_'rip'gjcj_igggggj;ghgggygstédi}'r«ighté}.a‘c"c'r.ués,to'other side which could not be

_ taken away:lightly even if objections to that effect were not taised by opposite party.

Hakim Muhammad Buta's case PLD 1985 SC 153 and Muhammad Husséin‘s case PLD 1993—SC
147 rel. ) S . '

Haider Hussain, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record  for
Petitioner. ) .

" Nemo for Respondents.

ORDER

CH. IJAZ AHMED, J.---Abdul Rashid, petitioner,. seeks leave to appeal against the impugned
judgment, dated 31-1-2009 whereby the Federal Service Tribunal, Islamabad, dismissed his appeal

as time-barred.

9. Detailed facts have already been mentioned in para.2 of the impugned judgment, however,
necessary facts out of which the present petition arises are that petitioner while working as Postal
Clerk, Khanewal G.P.O., was served show-cause notice containing allegations of inefficiency and
" misconduct under the provisions of Efficiency and Disciplinary Rules, 1973. The competent
authority after completing the legal formalities awarded the -punishment of reduction in his pay
equal to two steps with immediate effect vide order, dated 25-4-1998. The petitioner being
aggrieved filed departmental appeal before the appellate authority on 20-9-2000 which was finally
decided.ik;i:the appellate authority (Deputy Postmaster-General) vide order, dated 19-9-2002
wherein the punishment awarded to him was upheld by specifying the period of punishment as one
year ‘as the same was not mentioned in order, dated 25-4-1998. Subsequently, the petitioner filed
representation to’ the appellate. authority on 10-9-2003- which was rejected vide order, dated -

13-10-2003 by observing as follows:--
ndecision dated 19-9-2002 is final and holds good."

Petitioner being aggrieved filed 'Appe'al No.123 S(R)(C.S.) of 2003 before the Federal Service Tribunal,
Islamabad, on 19-11-2003 which was dismissed as time-barred vide order: dated 31-1-2009, hence the
present petition. ’ o . : :

) I

3. Learned counsel for the petitioner submits that learned Service Tribunal had erred in law to dismiss the

2/27/201¢
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<of the petitioner on technical ground as time-barred. The judgment of the learned. Service .- -

/4al is not in_consonance with the law laid down by this Court as this Court had laid down principle - ;

.. /arious pronouncements that cases must be decided on merits and the poor litigant couid not be -

* *jr-suited on technical grounds including limitation. He further urges that petitioner filed an application

~ /defore. the Service Tribunal for condonation of delay ‘which ‘was not decided by the learned- Service

S
1/‘
7

- proposition of law that mere repetitions of jreprésentation would not by itself enlarge !l

‘Tribunal after application of mind. He further maintains that his last _representation was ﬁ_naHy decided by -

i
&

the 'é.'ﬁpellate authority on 13-10-2003 whereas the petitioner had filed appeal before the Service Tribunal
on 19-11-2003, therefore, appeal of the petitioner was not time-barred before the Service Tribunal but the:

. Service Tribunal did not consider this aspect of the case.

4. We have given our anxious consideration to the conténtions of the learned counsel for the petitioner
and perused the record with his ' able assistance. It is better and appropriate to reproduce thé basic facts
in chronological order to resolve the controversy arising out of this petitions:=-- -~ S

(i) Inquiry Ofﬁcer was appointed by the Cbmijetérit Authority-vide order dated 19-3-1997.

(ii) The Inquiry Officer after completing the legal formalities found him guilty. vide its report,
dated 5-7-1997. SR - _

(iiij‘ Snow-causg notice was serveif upon the petifioner on 29{-8»199?}'; o

(iv) The competent authority awarded punishment of reduction of two steps to the petitioner vide
order, dated 25-8-1998 without prescribing the period on account of ingfﬁciency and misconduct.

) Departmental appeal was filed, by the petitioner on 2_0-'9-.2000 which was finally decided by
the appellate aythority on 19-9-2002. ’

(vi) The representation was filed by the petitioner on 10-9-2003 which was rejected on
2002, is final,

’

13-10-2003" by i_nforming the petitioner that the decisior, already taken on 19-9

(vil) The petitioner filed appeal before the Service Tribunal on 19-11-2003.
5. In case the aforesaid f@cts are put in juxtaposition. then it is crystal clear that the petitioner filed
departinental appeal against the order of the appellate authority dated 25-4-1998 on 26-9-2000 after a
delay of about 2 years and five months. It'is pertinent- 10 mention here that the Appellate Authority
decided his appeal on 19-9-2002. “The petitiomer did not, agitate the matter before.any forum till
10-9-2003 which was rejected vide order, dated: 13- 10-2003 by informing the petitioner that order, dated
19-9-2002 is final. The ‘Jearned Service Tribwaal after application of mind-had given findings of fact
against the petitioner that his appeal before th= Service Tribunal washighly time-barred as 1S depicted .
from para.6 of the impugned judgment. This Court cannot interfere in the findings of fact arrived at by
the Service Tribunal while exercising the powe under Article 212(€) of the Constitution as dictum laid
down by this Court in Ch. Muhammad Azim's ciase 1991 SCMR 255 and Muhammad Nawaz's case 1982

SCMR 880.

6. It is sevled proposition of law that law favou s the dili‘gent; Jitigant and not the negligent. As mentioned

“aboveé the-petitioner was not ‘vigilant to agitite the ratter before the competent authority of before

Service Tribunal within prescribed period. The learned Service Tri‘rgunal was justified to dismiss the

appeal of the petitioner as time-barred. See Muhammad Sharif's case 1981 QCMR 1158. It is settled
he prescribed

2/27/20'
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ABD UL, SATTAR---Petitioner

'Velsus S L

i I‘EDERATION OF PAKISTAN and others---Rcspondents ‘

'CPL.A. No.957-K of 2011, decided on 6th June, 2012.

g (On appeal from order of Tederal Serv1ce Tnbunal Islamabad (Karacm Bench) dated 27 12-201.
passed-in Appeal No 27(K)C§/2008 ) 1

(a) Service Tribunals Act (L\’)\ 0f1973)---

-,

----S. 4---Filing of appeal before Service Tnbunal---leltatlon---Successwc depaltmental appeals caino

gxtend period of limitation (for filing appeal). e . ‘ : }
- - ) v

1998 SCMR 882; 1999 PLC (C:S.) 510 and 1999 PLC (C.S.) 862 ref.

e

(b) Service 'lrlbmnls Act (LXX 0f 1973)---
. 7.8, 4---Filing of appeal before Sennce Trlbunal---leltduon---%gmﬁcance—— Queﬁtion of limitatio:
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" Last application submitted on 20-11-2007, has not been responded to. It
© PLC (C.S) 510 and 1999 PLC
. legality of additional note. No plausi

-except that question of limitation ‘was nothin
Quiestion of limitation could not be taken lightly, as in service:matters suc

. _ _ , http:)’/Www;pa'kistanIawsire..c:omf]a W -.)ﬂlihe/lawi'c-ontelﬁ 1.asp'

ANWAR 7ZAHEER JAMALI, J:l’-?l-ﬁ'lis pet_ition;‘fo'r leave to appeal assails the order daféci .

27-10-2011, in” Appeal No27(K)CS/2008; "passed. by ‘Fedetal Service Tribunal, [slamabad, Karachi
Bench,-whereby the said agpga@l before the T;jibunai,, ygas'fdi@misséd on the ground that it was batred by
time. Relevant discussion contained i’ the impugned order réads as follows:-- S

. 6. We have copsidered the above arguments and:carefully perused the record. .Ap}varehtly;-
appeal is time barred, as the appellant has approached this: Tribunal - on 22-3-2008 against the order
dated -15-6-2007 after filing a departmental “appeal on. 15-7-2007, which remained un-responded: An

seal wherein no reasonable
hing the respondents for
al Inspector BS-16 as per-merit, but the same remained unresponded.
‘ may be mentioned here that
| cannot extend period of limitation. We . rely-on 1998 SCMR 882, 1999
(C.S.) 862. Besides, it has been held in 2010°SEMR 1982 that, "eivil

promotion in the cadre of Commercl

successivée departmental appea

servant remained in deep slumber for more than 20 years-an
ible justification could be-furnished by civil servant. for the delay,
ing more but a technicality which was an incorrect approach.
: h question should be considered.
seriously.” In 2011 SCMR 8, it was also held that, "Question of limitation. cannot be considered a

"technicality” simpliciter as it has got its own significance and would have substantial bearing on merits

- of case."

valid reason for interference in the impugned order. Besides, noq
is involved in this petition. Disimissed. Leave refused.

2 " Learned Advocate Supreme Court for the petitionet has not disputed that in fact the appeal

preferred by the petitioner before the Tribunal was barred by time. This being the position, we find 0o
uestion of law of public impdutativ-

MWA/A-3/8C Petition dismissed.
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