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FORMOF ORDERSHEET
Court of
© Case No. 672/2018
S.No. | Date of order Order or other proceedings with signature of judge
'~ proceedings
1 -2 3
i 16/05/20187%7 [ The appeal of Mr. Zahoor-ud-Din presented today by Mr.
- Amjid Ali Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for groper order please.
\Q..z.::_gae/'
REGISTRAR
'\8105"}8. Thfs case is entrusted to S. Bench for prelimin’ary_ hearing
2 to be put.up there on 3! }05 1€,
]
CHAIRMAN
31.05.2018 . Counsel for the appellant present and seeks adjournme
Adjourned. To come up for prelimvinary hearing on 13.07.20
before S.1B. . N
) (\ -
(Ahm;t Hassan)
- Member




13.07.2018

30.08.2018

S 11.10.2018

® .
3

Appellant in person present and requested for
adjournment. - Adjoumed To come - up for prehmmary
hearing on 30.08. 2018 before S.B.

Muha% Amin Kundl)

Member

Neither appellant nor his counsel present. Adjourned.

To come up for -preiiminary hea"f‘ing on 11.10.2018 before

, (Ahmatﬁ:ﬁn')

Member

S.B.

(RN
£

" ‘Counsel for the- appellant Mr. Amjad Alj,

Advocate present and heard in limine.

Contends that the appellant is senior but dropped

from promotion on the allegation of '-enquiry which is utter

R

violation of . the Judgment passed by the august Superlor

Courts

Points raised need conmderatnon The appeal is
admitted to reoulal hearmo The qppellant is directed to
deposxt security and process fee within 10 days. T herealter,
notices be issued to the respondents for submission of
written reply/comments on 27.11.2018 before S.B. Counsel
for the appellant submitted an application for interim relict.
Notice of apphcatxon be also given to the respondents for th(.

date fixed.

N
- “Chairman
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28.06.2019

23.08.2019

15.11.2019
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Clerk of counsel for the appellant and Mr. Kab1ru]lah Khattak

Additional AG for the respondents present. Written reply on behalf of
respondents not subm1tted Learned Additional AG requested for

further adjournment. . Adjourned to  23. 08 2019 for “written

_reply/comments on amended appeal before S.B.

Y 7S
(MUHAMMAD AMIN KHAN KUNDI)
 MEMBER

Nemo for appellant. Addl AG alonQW|th SaJId Anwar"
‘Superintendent for the respondents present.

"Representative  of resbondents submitted Parawise .
comments which are placed on file. The appeal is a55|gned to
D.B for arguments on 15.11.2019. The appellant may submlt

: reJomder W|thin a fortnight, if so adwsed

Chai}m

 Learned counsel for the appellant present. Mr. Usman
- Ghani learned Deputy District Attorney fo':r‘ the respondent .
present. Learned counsel for the appellant submitted réjoinder
, wh.ich is placed on file and seeks adjournment. Adjou_m. To
come up for arguments on 16.12.2019 before D.B. :
e

Member
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16.12.2019 . Appellant absent. Learned counsel for the appellant absent.

,Mr. Muhammad Jan learned Deputy District Attorney alongwith
' Muhammad Igbal Superintendent present. Case called but neither
~ the appellant nor his counsel turned up. Consequently the present

service appeal is hereby dismissed in default. No order as to costs.

File be consign

h¥nad Hassan) (Muhammad Hamid Mughal)
* Member Member

ANNOUNCED.
16.12.2019
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27.11:2018

AR v - N el
{ oo : >
: ‘
A

A j;:

7

Appeliant with counsel and Mr. Mr. Kabir Ullah
Khattak learned AAG alongwith Mr. Said Muhammad
“Superintendent present :Representative of the
respondents submitted reply on behalf of respondent

"No.1 & 2. Learned AA. G stated that the respondent

No.3 & 4 also relies on the same. Adjourn To come up
for rejoinder if any and arguments on 16.01.2019
before D.B. K b

Member

'_,;.f»’gf)‘unsel for the appellant present. Mr. M. Jan, DDA for the

res 'I u{};.z:mlents present.
.l‘

At the time of institution of service appeal, the départmental

service appeal the same was decided on 08.05.2018 and the

respondents have also annexed the departmental authority order with

the comments. Therefore, counsel for the appellant is directed to .

~ challenge the same departmental authority order through amended

appeal. To come up for amended appeal/arguments on 12.03.2019

before D.B.

(Ahmamsan) (M. Amirf Khan Kundi)
Member ‘ Member

i .
M \
. -
3 -
)
' "
'
"
v

. ‘""appeal of the appellant was not decideid, however, after institution of

s



,'-H';_;‘“"r12.'03.2019 : Appellant alongwith his counsel'present. Mr. Muhamméd Jan; Deputj;f'ﬁ%.‘

District Attorney -for the respondents present. Learned counsel for the
~appellant seeks adjournment. Adjourn. To come up for further proceedmg as

per preceding order sheet on 10.04.2019 before D.B.

o A

(M. AMIN KHAN KUNDI) ‘ (M. HAMID MUGHAL) -
MEMBER . - MEMBER
09.04.2019 Appellant in person present. Addl: AG for respondents

- present. Appellant submitted amended appeal with spare sets which
is placed on file. Notices be issued for submission. of written .
reply/comments on amended appeal. Case to come up for written

;‘ ' ' S reply/comments on 13.05.2019 before S.B.

'(Ahlljgalséan) : o (1\% in Khan Kundi)

- Member ~Member

;_,{‘:“;{?““
L

' 13.05.2019 | Appellant in person present. Notice of the amended appeal g
be issued to the respondents for 28.06.2019. Adjourn. To come

up for further proéeedings/rcply to the am@hded appeal on.the

3
N

) "da"te fixed before SB

<
e

Member




BEFORE THE SERVICE TRIBUN AL KHYBER

PAKHTUNKHWA PESHAWAR

Service Appeal No, 612~ 12019

Zahoor ud Din

VERSUS

..................................................

Appellant

Govt. of Khyber Pakhtunkhwa through Secretary Mineral, Civil

Secretariat, Peshawar & others ... Respondents
INDEX
S.No Description of Documents Annex | Pages
1. | Service Appeal & Affidavit | - &
2. | Application for suspension & Affidavit 6 -7
3. | Copies of working paper “A” & -1
4. | Copies of minutes of the meeting “B” ]2~ 13
5. | Copy of departmental appeal along with | “C”
both covering letter Jt - /‘}
6. | Copy of grounds of writ petition and order | “D"
dated 22.03.2018 Los3é
7. | Copy of legal advice / opinion of Law | “E” |wmsie,
Debarment . fgf*
8. | Copy of'the Para 4 & 5 of instructions “Et w9 )
9. | Copy of the judgment _ |67 Sge
10.| Copy FIR, charge sheet in Reference “H,I & é
L No0.4/2016 and order o
11.| Other Documents
12.; Wakalatnama

NP

Appellant

Through

“ZARTAJ ANWAR
- -Advocate High Court

- 5 . - :
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BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR
Amended Service Appeal No. /2019

Zahoor ud Din, Assistant Director Mineral,
Khyber Pakhtunkhwa, Peshawar...................... Appeliant

VERSUS

1) Govt. of Khyber Pakhtunkhwa through Secretary Mineral, Civil
Secretariat, Peshawar

V2) Chief Secretary (CS), Secretariat, Khyber Pakhtunk.hwzi,"’"i
Peshawar ' ‘

3)  Chief Minster’s KP Khyber Pakhtunkhwa in the capacity of
Appellate Authority under KP Departimental Appeal Rules,
1986, Chiel Minister’s Secretariat, Khyber Pakhtunkhwa,
Peshawar

%) Provincial  Selection Board for promotion of Mineral
Development Officer/Assistant Director (BPS-17) to Director
(BPS-18) through Chief Secretary, CS Secretariat, Khyber
Pakhtunkhwa, Peshawar

............ Respondents

AMENDED SERVICE APPEAL US 4 OF SERVICE
TRIBUNAL ACT 1974, AGAINST THE ORDER
DATED 28.12.2017 WHERE BY THE APPELLANT
WAS ILLEGALLY AND UNLAWFULLY DEFERRED
/ DROPPED FROM PROMOTION TO THE POST OF
DEPUTY DIRECTOR MINERALS (BPS 18),
AGAINST WHICH THE DEPARTMENTAL APPEAL
DATED 18.01.2018 WAS DISMISSED ON 08.05.2018
- COMMUNICATED ON 22.05.2019.

Prayed in Appeal:

ON  ACCEPTANCE OF THIS APPEAL THE

. RESPONDENTS MAY KINDLY BE DIRECTED TO
) CONSIDERED THE APPELLANT FOR
PROMOTION TO THE POST OF DEPUTY

DIRECTOR MINERALS BPS 18 FROM THE POST

OF ASSISTANT DIRECTOR BPS 17 FROM THE




ke

DATE WHEN HE WAS DEFERRED, THE
RELUCTANCE ON THE PART OF THE
RESPONDENTS BY NOT CONSIDERING /
PROMOTING THE APPELLANT TO THE POST OF
DEPUTY DIRECTOR MINERALS IS ILLEGAL
UNLAWEFUL AND WITHOUT LAWFUL
AUTHORITY, AND BE PROMOTED FROM THE
DATE OF DEFERMENT WITH ALL ARREARS AND
BENEFITS.

Respectfully Sheweth:-

Brief facts of the instant appeal are as under:

!

|

[ 1. That appellant was initially appointed as Royalty Inspector on

‘ 16.01.1999 on regular basis in the department and was later

| promoted to the post of Assistant Director on 12.04.2012,
serving and posted as such in Mineral Development
Department at Peshawar.

|

|

N

That  throughout appellant’s service, appellant worked
efficiently with no complaint what so ever by any person exists
against the appellant.

3. That working paper of Provincial Selection Board was prepared
for promotion to the post of Deputy Director (3PS-18),
whereby the name of the appellant was included in the working
paper. It is pertinent to mention that as per the working paper,
the
appellant along with other officers have been recommended to
be promoted on regular basis. (Copies of working paper are
Annexure “A”).

4, That the meeting of the Provincial Selection Board for the
promotion of Assistant Director to the post of Deputy Director
Mineral (BPS-18) was held on 28.12.2017,' whereby without
lawful justification, the Provincial Selection Board deferred the
case of the appellant for promotion due to pendency of the
Ehtisab Court case. (Copies of minutes of the meeting are
Annex “B”). ' '




appellant along with his other batch mates have been
recommended for promotion on regular basis.

I. Because the amended service appeal is filed on the directions of

this Hon;able Tribunal when the departmental appeal of the
appellant  DATED 18.01.2018 WAS DISMISSED ON
08.05.2018 COMMUNICATED ON 22.05.2019 afier the
lapse of 90 days. ‘

It is, therefore humbly prayed that, the service appeal
may kindly be accepted as prayed for.

Appellant

' ARTAJ ANWAR

Advocate, High Court

AFFIDAVIT

[, do hereby solemnly affirm and declare on oath that the
contents of the accompanying Amended Service Appeal are true and
correct to the best of my knowledge and belief and nothing has been

concealed from this Hon’ble Court.
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[t 1s, therefore, respectfully prayed that on acceptance

of this application, the respondents may graciously be
directed not to fill the post of Deputy Director Mineral

(BPS-18) till the final decision of the titled petition.

N\Eﬂmwﬁ"‘

Appellant
Through

ARTAJ ANWAR
Advocate High Court

AFFIDAVIT

I, do hereby solemnly affirm and declare on oath that the
contents of the accompanying Application are true and correct to the

best of my knowledge and belief and nothing has been concealed from

A
\ NS L ©

DEPONEN T

this Hon’ble Court.




BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKITWA PESHAWAR

C.M. No. /2019
In
Amended Service Appeal No. /2019
Zahoorud Din............. Appellant
VERSUS
Govt. of Khyber Pakhtunkhwa through Secretary Mineral,

Civil Secretariat, Peshawar & others............... Respondents

Application for interim relief to the cffect
that, till the final decision of the final decision
of titled appecal, the respondents may
graciously be restrained from filling the post

of Deputy Director Mineral (BPS-18)

Respectfully Sheweth:

1.

.

That the above tilted service appeal is being filed before this

Hon'ble Tribunal, along with instant application.

That the facts and ground of main appeal' may kindly also be

considered as part and parcel of this application.

That the applicant/ appellant has got a good prima facie and

arguable case and is sanguine about its success.

That the balance of convenience also lies in favour of the

applicant/ appellant.

That il the relief as prayed of in the heading of the
application is not granted, the very purpose of
accompanying appea! will became infructuos and the

appellant would irreparable loss.




5. That the appellant filed departmental appeal dated 18.01.2018,
which is dispatched through proper channel through covering
letter dated 19.01.2018 & 23.02.2018 to the respondent No.1,
but no action was taken. (Copy of departmental appeal along
with both covering letter are Annexure “C”).

6. That being aggrieved, the appellant filed W.P.No.1287-P/2018
before the Hon’ble Peshawar High Court, Peshawar, which was
disposed-ofl with the direction to the appellant to appear before
respondent No.1, as his departmental appeal is still pending,
and after providing opportunity to the appellant, the respondent
No.1 will decide the appeal of appellant within thirty days.

| (Copy of grounds of writ petition and order dated 22.03.2018
| are Annex “D")

7. That thereafter, appellant appeared before respondent No.l and
| in the light of the direction of the Hon’ble High Court the
| departmental appeal of the appellant dated 18.01.2018 was
| dismissed on 08.05.2018 communicated on 22.05.2019 after the
lapse of 90 days.

3. That the appellant, having no other efficacious remedy,
approach this Hon’ble Tribunal on the following grounds:

GROUNDS:-

A.  Because as per legal advice/ opinion of the Khyber
Pakhtunkhwa Law Department dated 21.07.2016, promotion of
a Civil Servant cannot be deferred due to pending disciplinary
proceedings, hence, deferment Of the appellant from promotion
to BPS-18 is illegal and is against the opinion/ legal advice of
the Law Department. (Copy of legal advice / opinion of Law
Debarment is Annexure “E”)

B.  Because as per Para-4 & 5 Of the Instructions of the

Establishment Department dated 2006, promotion of a Civil

Servant cannot be deferred on account of pending departmental

proceedings, hence deferment of the appellant from promotion

to BPS-18 is illegal and against instructions of the

| Iistablishment Department. (Copy of the Para 4 & 5 of
instructions are Annexure “F")

C.  Because as per 2000 SCMR 645, PL] 2015 Lahore 24 (DB),
PL] 2015 Lahore 45 and 2009 PLC (CS) 40, promotion of a

. .
-  Eha s




D.

-
I
.

G.

Civil Servant cannot be deferred diie to pending departmental
proceedings against the Civil Servant, hence deferment Of the
appellant from the promotion to BPS-18 is against the
judgments of the Superior Courts. (Copy of the judgment is
attached as Annexure “G”).

Because there is no bar for stoppage/ deferment of promotion of
the appellant on ground of pending inquiry as appellant are to
be presumed as innocent unless proved guilty.

Because the alleged so-called inquiry as initiated on 15.09.2017
against thirteen persons including the appellant. According to
notification, the said enquiry was to be completed within 30
days, the inquiry has been concluded and minor penalty of
stoppage of one increment without cumulative effect was
imposed vide order dated 03.08.2018. (Copy FIR, charge sheet
in Reference No.4/2016 and order are Annexure “H,1 & J”)

Because Lhtisab case is pending in the Court against the
appellant including others. Formal charge was framed by the
Court on 26.05.2016, and so far the statement of only one
witness has been completed. In reference fourteen witnesses
have been mentioned by the prosecution, which also indicates
that conclusion of the case will consume sufficient time. The
appellant will be debarred from benefits of promotion for such a
long time without proof of any guilt.

Because a person is presumed to be innocent until proved to be
guilty by a competent Court of law. So far nothing has been
proved by the department against the appellant. Till today the
appellant is innocent in the eyes of law. Departmental
Promotion Board fell into error by not recommending the
appellant for promotion merely due to the pendency of a
criminal case enquiry, hence the valuable rights of the appellant
has been infringed. ‘

Because the august Supreme Court of Pakistan as well as
different High Courts have clearly given the verdict in the
subject matter that the pendency of an inquiry or even a
presence of a minor penalty cannot come in the way of
promotion of a civil servant as it is the right of every civil
servant that he be considered for promotion along with his
batch mates. It is pertinent to mention that in working paper, the
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WORKING PAPER FOR PROVINCIAL SELECTION BOARD.

DIRECTORATE GENERAL MINES AND MINERALS KHYBER PAKHTUNKH\N!& :

Department:
: (GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT
‘ DEPARTIVIENT]).
11 | Nomenclature of the !’o.':‘t/—l-itl_s_lc oc.;l-c_h“: F'GS};TITJB::&ES}"T'&nn.mi‘u}s [‘;] ' __. _ _— : ) ..:...__..
2. | Service Gsonp/Cadcr L Mines and Mincrals o o ) - .‘..‘___ T
3. | Sanction strength of cader 8 posts. - T T
— | Pereentageofshare  de 100._"/3 | T
i) Nos of posts allocated 8 posts. - I R
N To on('h citlepory I RV P B ) .
fii) I’rcscm occupancy postion 1 post P
T i'\;}._‘h No of varanvies in each ¢, |Iu‘|-n';y ’ 7.‘“,"‘,";.... . )
) How did the vacancy (ies) uildetr the Fionce DepdrGnent has created
: Promolion quota accrue and since | Two posts of Deputy Director Technical {685-18) During the
when? linancial year 2006 17 and due Lo cediesment of the incuanl
i and promotion, these posts have becane with elfect iom
; 01/0172015,04/04/2015,26/08/2015, 01/049/2016 and
| 20/0('/70[7( Annexure-LILULIV,V '4 VI} . N
‘v;) Recruitment Rules. By Tremotion on the basis of ..cmoslly -cum- Illnc'.._;,ﬂfr_c.)iﬁ-
amaoanast the Assistant Directors {Te<hnical){tviining "('-
Cogincer)/Geolopist/Assistant Directors (Royally) with at \
leas! five years service as such.
. L (Annoxure-viy).
B vii) ‘i.{_c.(ﬁx-l‘r_c(l fc::[,llt of Selvu:e | 5-yearsservice e
- Wv;ui—m' Whether to be promotcd on The officers in “Panel ol officers for cunsldcmllon at v
Regular basis or appointed on S.No. 01 to 0G having Lhe requisite lenglh of service may
b Acting chorges basis be promoted on repular hasis. While the olficer at S.No.
| 07 of the same panel having short lenpth of service about
04 months may be promoted on acting charpge basis as
| per Rule-09 of part-It ol appointinent, promotion &
transfer Rules-2011.(ESTA CODE revised addition-2011)
ix) Mandatory training, if any. Not appllcabh. _ ]
x) Minimum required Score on EI 60 L

Signalwre

Des l('n.lllr)l\ )

Datea: el




PANEL OF OFFICERS F

OR CONSIDERATION.

ei ] Dais of Date OF I Quani:fied] Missiag | Discypiinery oesTadan) Mandzony femanns
; i 1"ezniag | Apprintmom Sceiss PERs | Proc Inasy oran Tt
| : inzo Prazotion Sfarvi | Glfam) o foF promitn
) Qualifima Gevt sevice | To BPS-1T comilaieg :
i : - DNASTmR | ! -
i ' : ! E:rr'-s: : ‘
' WLt vt .
! i t S MY i )
1 l 2 l 3 4 5 6 s 9 10 s 1l 12 13 A 15
z i ‘ - |
[ I EAE-T O TR LR 181201994 20722008 ¢ 202k Yus, T6.28 Nil Nil TNl i Nif Nil , Assistant ¢ Eligible
DAbmas : : Dircctor
B.S.. ' _ i {Techuicsis
Mizing ' P i (3PS-17)
i Enginstring | I' 1Q Office
f ) ' .
:. ! é
N l -
| | |
! - | 4 .
2 M. Sher 20-03.1961 13-09-2008 . | 20-12-2008 | 20-12.2008 Yes 7750 Nil 1. The Munor Penalry i Nil Nil =do= 1 1. The Minor Penalty “with holdin
Ayzz . . *“with holding of Mo | ’ of two increments far one year
increments for one year™ ' was imposed vide notification N
B.S< was imposed vide N ' SOE(MDD)'4-8/2014  ~ date
LLs uotification No. 0408720156, -
SOE(MDD)4-82014 : .
dated 040872016. 2. The name of the officer has bee
2, The name of the officcr included in  embexzlement
* has been included in royalty case in of the Assista
| embezzlemeni of rovaliy 1 Director Mineral llardan .o
' case in office of the Notification No. SOL(MDD)
Assistagt Dircctor 1Vol-IU2017dated 150972017 a:
Mineral Mardan vide the enquiry is pending with t
- ° Notification No. h Enquiry Officer. -
SOE(MDD)/4-1.Vol- . :
H 11201 7dated 1309.2017
and the enquiry is
pending with the
Enquiry Officer.

129




PN [_Muhammad 19-01-1986 19-12-2009 19-12.2009 | 15-12-2009 Yes 78.57 Ni Nit Nit l Nil Nil boade= | Eligible - -~
Talkifal L | ‘
xXhan i i
B.S¢ Mining ; i | . '
Eugincering s : : : :
E ! ! " i -
: : 1 I ; !

4 Mpr. Mohsin 19-12.2099 | 19-12-29%9 | 15-121-202% © Yes 8AT y Nl Reference No. 42016 in the © Nl ; Ny Newshers  Reference No. 4 2016 in the Court ol $pesial
'y Ali Khan H Courtof Special Ebtesab : ) : ¢ Ehtesab Court-1l Kby ber Paktitunhhinag,
Q | B.Sc ; . H Court-I{ Khyber ot : : Peshanar szained the olficer regarding
™~ Miming ; i Pakhtunkhwa, Peshanar . ; i © Feldepare case under file Na. MDW R1A PL.

Engineering i \ agzinst the officer regarding 1 i © Feldspare (130) 2007 is undur process,
i i : Feldspare case under file ‘ ! | .
! P } No. MDW/MAPL- : 1
' | ! Feldspare (100) 2007 is : | !
; : g ! ! i witder process. . 3 : L ' . -
3 Mr. Ishfag | 06-04-1986 19412.2009 4 19-12-2009 ! 1R.12.2009 | Yes 72.86 Nil The minor peaaley of i Certilicate Mil - HQOies - The minor penalty of “Censure™ has been
| Almad E l *Censurce™ hias been imposed attached , imposed in the Drpartnental enquiry oa the
Saleem . : J ; in the Departmental enquiry. 1 officer, vide letter Ne.8638-
! ; 3 on the cflicer, vide letter ©33DGMIM AR 2042, dated 28092015
N0.9633-39/DGM M/Adwnn/ : . .
. . 2,942, dated 28/09/2013., :
E | i
‘Mr. Zzhoor | 01-04-1967 | 1G-01-1991 | 12042002 [ L244-2802 | Yes 75.00 Nil 1. Reference No. 42016 in il Nt P HQele 1 Refereate No. 42016 ia the Caurt of
;Ud Din ' the Court of Special 4 Special Ehtesab Court-1I Khyber
B.A Ehtesab Court-il l Pakhtunkliva, Peshawar against the
Khyber Pakhtunkhwa, : officer regarding Feldspare case under i
Peshawar azainst the | No. MDWIMATPL-Feldspare (100)2007
officer regarding I under process. ’
Feldspare case under | 2. The rame of the officer has been include
file No. MDWAVAPL- [ in embezzlement of royalry case in office
Feldspare (100372007 is i the Assistant Director Mincral
under process. : Mardaa,vide Notification No. SOE(MDL
2. The name of the officer ; ' 4-1/Vol-112017dated 15092017 and the
- - has been included in X - ¥+ -enquiry is pendicg with the Enguiry
embezzlement of i Oflicer.
royalty casein office of i
the Assisiant Director !
Mineral Mardan «vide ' -
Notification No. |
SOE(MDD)/4-1/Vol- !
[L2017dated !
150972017 and the i '
enquiry is pending with i
the Enquiry Officer. |
] r . . .
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- MINIERALS DEVELOVMENT DEPARTMENT /q’ ,r;"‘v-** S
- (Meeting of PSB b-ld on 28.12.2017) Y e
v . SUBJECT:- PROMOTION OF ASSISTANT DIRECTOR BS-17 TO THE POST OI‘
DEPUTY DIRECTOR MINERAI BS-18.
. ' Sceretary Mines & Minerals Development apprised the Board l'lml.‘ilfl::/to

areation, retirement and promotion, seven (07) posts of Deputy Director Technical BS-
I8 e Iving vacant.,

Ve

According to service rules the post iy required to be filled as under: -

“By promotion, on the basis of seniorily cum fitness, from amongst the
Assistant  Directors  (Technical) (Mining  Enginecr)/Geolopist /Assistant
Dircctors (Royally) with at least [ive years service as such.”
3. The scervice record of the officer included in the pancl was discussed as
[Gllows: -

S.NOINAME =~~~ OF|RECOMMENDATIONS OF THE BOARD

OFFICER *
1L M. Sin U Ahmad His datc of birth is 18.04.1970. He ‘joined government
| | : service on 18.12.1994 and was promoted to BS-17 on
| o N 20.12.2008. No chquiry is pcncling against himn. llis service
) record upto 2016 is generally good.

-

The Bourd recommencded the Officer lor pramaotion to the
post of Deputy Director BS-18 on regular basis. Tle will be
on probation for a period of one year.

T His Tdate of birth is 20.05.1961. lle joined government
service on 13.09.1982 and was promoted o BS-17 on
20.12.2008. The Secretary Mines was directed (o inform
Lhie cnquiry Officer to speed up the instant cnquiry and

subrmit report at the carliest.

<

Mr. Sher Ayaz B

The Boar cl rec smmenced Lo deler his pxomotno_n_’a_____‘_
Muhamnmdl{lb' date” of birth is 19.01.1986. Fe joined government
service on 19.12.2009 in BS-17. No enquiry is pending

against him. His service record upto 2016 is gencrally good.

3. M.
Zulkilal Khan

— . — - ——— " — . & o ———

I'he Board recommended the Officer for promotion to the
post of Depuiy Dircctor B8-18 on regular basis. He will be
on probation fulc{'peliod of one year.
His datc e 1‘3 05.1984.
m Bpi?,

e

e jomned govermmnent
,,\Ac.cmdu R Miner ".J

b ——————— s - — e &

Mr. Mohsin AlilHis date of bLirta
9 l,}\

\LFV!LC l)l'l

. I\lmn

——— e a

’

\ .,.'....—-..-.41...4 —— e m irme s tae ey o et 4o it
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To,

Through:-

Subject:

«

The Director General,
Mines and Minerals, Khyber Pakhtunkhwa,

Peshawar.

x

Proper Channel

APPEAL OF "ZAHOOR-UD-DIN BEFORE_THE HON’ABLE _CHIEF

MINISTER KHYBER PAKIHTUNKIIWA, PESHHAWAR.

Kindly referred to the subject above and to state that the undersigned filed appeal,

against the order No. SO(I2)/MDD/2-4/2017 datéd 05-01-2018, whereby the appellant has beenl

deferred for promotion due to pendiffy of criminal case and inquiry on 18-01-2018, but since,

~

‘then no decision or any information has been communicated to the appellant,

~

It is therefore requested to kindly forward my_application / reminder to the

* Competent Authority for further necessary.action please.

>
(\'\/\;z?j,\)o SR

ZAHOOR-UD-DIN
Assistant Director (Tech),
H/Q Office, Peshawar.

Y¥ng




C)

D)

only one witness has been complcted In
- reference fourteen Wltnesses have been
'J mcntioned by the prosecutxon whxch also :
indicates that conclus1on of the case will

-consume sufficient time. The appellant will

be debarred from beneﬁts of promotion for

such a long time v&}ithout proof of any gLnlt

That a person is presumed to be innocent

until proved to be ,@ilty by a competent
.court of law. So far nothing has been
proved by the department against the

appellant. Till today the appellant is
innocent in the eyes of law. Departmental
Promotlon Board fell into error by not

rcu)mmcndmg the '1ppellant for promotion

‘merely due to the pendency of a criminal

case enquiry, hence the valuable rights of

the appellant have been infringed.

That August Supreme Court of Pakistan as

well as different High Courts have clearly

‘given the verdict in the subject matter that

the pendency of an inquiry or even a

presence of a minor penalty cannot come

in the way of pfomotion of a civil servant
as it is the right of every civil servant that
he be considered for promotion. along with

his batch mates. It is pertinent to mention

that in working paper “Annex’B”), the

appellant along with his other batch mates
have been recommended for promotion on

regular basis. (Annexed as “D” to “G”).




IN VIEW OF THE ABOVE, IT IS HUMBLY
PRAYED THAT ON ACCEPTANCE OF THE
INSTANT APPEAL, DIRECTIONS BE GIVEN TO
THE CONCERNED AUTHORITY TO CONSIDER
THE APPELLANT FOR PROMOTION ON
REGULAR BASIS TO THE POST OF DEPUTY
DIRECTOR (BPS-18) MINERAL W.E.F 5/01 /2018..
(MARKED “A4”).

‘Peshawar dated: 18/01/2018 G5
- o /o1 . %oc_
o - | APPELLANT




HON’BLE CHIET MINISTER XHYBER PAKHTUNKHWA,
PESHAWAR. ‘

- THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE

ORDER __NO. SO(E}/MDD/2-4/2017 DATED

PESHAWAR JANUARY 05, 2018 WHEREBY

THE APPELLANT HAS BEEN DEFERRED FOR

PROMOTION DUE TO PENDENCY OF A
- CRIMINAL CASE AND INQUIRY. |

PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND

DIRECTING THE COMPETENT AUTHORITY

TO CONSIDER __THE NAME OF THE

. APPELLANT FOR PROMOTION TO THE POST

- | OF DEPUTY DIRECTOR (BPS-18)

DIRECTORATE __ GENERAL, __MINES _AND

MINERALS, __ KHYBER PAKHT&NKHWA

PESHAWAR ON REGULAR BASIS, W.E.F

FROM _05/01/2018, IRRESPECTIVE _OF

PENDENCY _OF _CRIMINAL _CASE 'AND
' - INQUIRY. | "




: 5.
GROUNDS:-
A)
.f
N
. B)

2

3 b p—

-

" justification, the PSB clefex:rcd the case of NQ

the "appellant for promotion due to

//?Hl

Co,

\

pendency of an Ehtisab Court case

| (Minutes .of nleeting marked “C”)

" That . feeling aggrieve‘d' against the

impugned order, the instant appeal is filed
before _your honour for favorable
consideration inter-alia on = following

grounds:- (Impugncd order Anncx; “A”)

That the alleged so called inquiry was

initiated on 15/09/2017 against thirteen.

persons including the appellant. According
to notification, the said cnquiry was to be

co_rnpleted within 30 days, the inquiry has

not been concluded and is still in progress

for more than four months with no

‘completion in sight to ascertain the truth.

It is also pertinen‘t'to mention that against
the same charges, an F.LR’ has been
lodged agairlst forty five persons cxcluding

the appellant. Appellant is not charged in

the FIR, which also shows ‘the innocence

(Annexed Mark “H”)

That Ehtluab case is. pendmg in the court

'agam appellant including others. Formal

~ charge was framed by . the court on

26/05/2016, and so far the statement of

) '61” the 'appcllént with regard to the charges.
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--,,&jr--‘“ Dwuopmmt (Lp;’u.ii'nuu a case is under pxows:‘fgainst
. P him in Ehtisal Court. "
N )
i b The Board recommended to defer his promotion. ™\ .-
.:. S, My Ishlug ‘Ahmad|is date of birth is 06.04.1986. He joined government
Saleem service on 19.12.2009 in BS-17. He has been imposed a

minor penally of censure on 28.09.2015. No enquiry is
pending against him. Fis service record upto 2016 is
generally good.

The Board recommended the Officer for promotion Lo the
pont ol Depaty Director RS- 18 on repalar basis, e will be
oo pnohation for o period of ane yuir,
Mr. Zahoor ud Din Jidis ’dlﬁl";;l Lirth is 01.04.1962. e “Jumcd yuvcxnmcnl
' ‘ service on 16.01.1991 and was promoted o B3S-17 -on
‘ 12.04.2012. According to Mineral Development department
H he is includedd in Ehtisaly Court case mul arenquiry s

pending agdu,. L him. : )

The Board recommended to deler his promotion.
! 7. M ll'a-;f:{l"" ur|is date of birth is 27.02.1987. He joined  government
Rehman service on 21.02.2013 in BS-17. He has not yel completed
prescribed lenpth of service lor promotlion. No enquiry is
pending against hune s service r(-ttpr(l uplo 20106 is

—
r

gencerally good.

The Board recommendged the Officer for appointment to the
oSt ol Depuly Dircctof 38-18 on ac llll[' C II-le't busis, *

= ——— . g——

—— e e de ey an e s
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3731022013 | Ne- =30 | ~a | N

| Mv. Hayat | 2% S1557 31-03-2013 =103-201 ‘ Nil v N Nit 11,Q Office | Not eligibic duc 1o nan-ccmplictioz of leagth of
o, Ur Rehman ‘ \ ! service .
3.5¢ . i
Mining \ \ |
Engineeriag K Co | i
: Lo ! 1 i
| ; ' 1 | ! ! '
! Me. thsas 10-08-1987 i 26082013 16-08-2013 26-05-2013 No . ‘ - =013 - il Nl R o N i NMardaa ) Dot cligible duc to ue u- con'plcnn o.lcu"!h of
Ud Din o : 2014 '@ ' service
B.S¢ ! \ 2015 i |
Mining o 2016 | \ |
Enginces ing |l ‘ \ \ '
’ 1)
| \ |
9 \ M, Qasim 01-0G-158" 0'-0:-1014 T 07-02-2014 07-02-2014 No - 2014 Nil Al VN ; Nil Manshera | Not ¢linible duc tone r-complc:ion of tenath of
Jamal ‘ 3015 \ service :
MSe l 2016 _ '
Mineral ! [ :
Resource ¢
Management \ \ \
' |
t
10 Mr. Asmat 01.0'!-19(~ 0703-2014 07032014 | 07-03-2014 No — 2014 | Nit : Nil PN l il p.LKhan Not cligible duc td nou-compiedion of lenath of
Al ‘ . 2015 ’ ¢ service
B.Sc ' i ,
Mining
Engineering |
il Mr 02-02-1566 1192-1996 23.09-2015 213-09-2015 No —— 2013 Nit Nit ) ‘ h¥ \ Nil Abbottabad | Not cligible duc to non-completion of length o
Muharomad : 2016 n i service .
Riaz 1 {
MA y ! \
!
» . = ll N .
| | | 7D
"‘tSLoltosinciudedz =

Certified. that the offic

While the officer 2t S.Ko. 7. 0f tha same panzlha
promoted on acting ch2ige basis as per rule 9 of
(ESTA CODE Revised a"cmon 2011)

n the pane! are eligible for promotion in all respects.

ving short length of servic

e about four months nay be

the part-ll of appointmant of promotion rules 2011

A -
*

-

»

o~ .

Signature: -
Desig

nation:
Date: M
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" RESPECTFULLY SHEWETH;

12

Appellant submits as under:-

FACTS OF THE CASE:-

2.

That the apnellant Zahoomﬂdin Assistant
Director Waé initially appointed as royalty
iﬁspector on 16/01/1999 oh regular basis
in the department and‘ waé fata promoted
to the post of assistant director on
12/04/2012, serving and posted as such
in mineral development department ét-

Peshawar.

That throughout appcllant  service,
appellant worked efficiently. No complaint

by any person exists against the appellant.

That working paper of Provincial Selection
Board was prepared for promotion to the

post of Deputy Director (BPS-18), whereby

 the name of the appellant is included in

the working paper. It is: pertinent to
mention that as per the wofking paper, the
éppcllant‘along With other officers have
been recommended to be promoted on
regular basis (working paper marked as

Annexure “8”).

- That mecting of the PSB fc}-i* the prlomotion _

of Assistant Director to the post of Deputy
D_ix‘ector Mineral (BPS-18-) was held on
28/12/2017, whereby  withotl  lawful




BEFORE THE HONOUFRABLE PESHAWAR HIGH & = s/
COURT PESHAWAR L ' s

© W.P.No. /2018

_ 1. Zahoor-ud-Din, Assiztant Director l\jlneral, KP | l
! : Peshawar. . ' : ‘ '

2. Mohsin Ali Khan, Assistant Director Mineral, KP
Peshawar. ' S

. <. ' |

s ...Petitioners

VERSUS .

1. Govt. of Khyber Paklitunkhwa Secretary Mineral,
Civil Secretarlat, Pesliawar. :

N . 2. Chlef  Secretary (CS), ' Secretariat, Khyber G
O Pakhtunkhwa, Peshawar. - : \;’
3. Chief Minister's KP in the capacity of Appellate ’
Authority under KP Departmental Appeal Rules,
1986, Chlef Minister's Secretariat, Khyber
Pakhtunkhwa Peshaivar. o

4. Provinclal Selectlon vivard for promotion of Mineral
Development Officer; Assistant Director (BPS-17)

to Director (BPS-18) through Chief Secretary, CS =~
Secretariat, Khyber Pukhtunkhv_va, Peshawar. '

-————

..... Respondents S

- WRIT PETITION UNDER ARTICLE :
199 OF THE CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN |

AN M1hT A

1
i

!

1973 | i
. d873 o

!f o ' , . i | ,:k:u' K /A/g MAR 2018°




RESPECTFULLY SHEWETH;=

1. That petitioner. Noi was inltlally appolnted aS'
Royalty Inspector .6n 16.01.199! on regular basls
in the department and was later promoted to the
post of Asslstant Director on 12.04.2012, servlng

" and posted as such In Mineral Development
Department at  Peshawar. : _ '

.t et BT

2. That petitioner No.2 was appointed as iAsslstarift .

Director through Public Service Commlsslon on B B

o 19.12.2009 _on -regular basis in the Minera] :
A : Department. S

'3.That throughout petltloners service, petitloners
worked efﬂclently No complalnt by any person
exlists against the petitloners.

ot _ 4. That wo't"klrig paper of Provincial Seléctlon"Boarc:l'
was prepared for promotion to the post of Deputy
Director . (BPS 18), whereby the name of the . .
- petitioners was Included in the working paper. It Is
pertinent to mention that as per the working
_paper, the petitioners alongwith other, officers -
have been recommended to be prornoted on R

regular basls (COples of working: paper are
Annex “B")

S. That the meeting of the Provincial Sele'ctlon B_oard: : ‘
| ~ for the promotion of Assistant Director to-the post -
| , of Deputy Direetor Mineral (BPS-18)' was held on
Ij | . 28.12.2017, whereby without lawful justification,
i : ' the Provinclal Selection Board deferred the case of

- —— e 3 . St S, T




6. That the petltloners filed departmental appealf

. -.dated 18.01.2018, which Is dispatched through

proper channel thrcugh covering letter dated

SR 19.01.2018 & 23.02.2018 to the respondent No.1,

but not responded so far. (Copy of"both:'

departmental appeals alongwith both
covering letters are Annex “D")

., 7. That flnding no. other efficaclous remedy,' thé
N petitioners approach this hon’ble Court for
o following grounds:-

GR DS

A. Because as per legal advice/ opinion of the Khyber
Pakhtunkhwa Law Department dated 21.07.2016,
promotion :of a Civll Servant cannot be deferred
due to pending -disclplinary proceedings; hence,‘
deferment of the petitioners from promotlon to

| advice / opinion of Law Debarment is
f - Annex“E") :

B. Because as per Para-4'& 5 of the instrug:tions of

the Establishment Department .dated 2006;

promotion of a Civil Servant cannot be deferred on

account of pending “departmental proceedings,

hence deferment of the petitioners from promotion

. ' to BPS-18 is lllegal and agalnst Instructions of the

the petitioners for promiotion due to pendency of
the Ehtisab Court case; (Copies of minutes of
the meetmg are Annex “C)

BPS-18 Is lllegal and Is agalnst the 0plnion/ legal'
advice of the Law Department. (Copy of legal

—— —— - ——— i
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Establishment Department. (Copy of the Para 4 // '
L & 5 of instructions are Annex “F") ‘ :

/4
-/
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C.Because as per 2000 SCMR 645, PLJ 2015 = |
Lahore 24 (DB), PL] 2015 Lahore 45 and . l
2009 PLC (CS) 40, promotion of a CIvil Servant
cannot be deferred duc to pending d‘epa'rtmentai
proceedlngs against the CIvil Servant, hence - 1
. deferment of the petitioners from the promotlon to o
A BPS-18 Is agalnst the judgments of the Superior '
* : Courts. (Copies of the judgments ibid are
Annex “G")

A D. Because there Is no bar for stoppage/ defermenﬁ
of promotion of the petitloners on ground of
pending Inquiry as petitioners are to be presumed
as Innocent unless proved gullty.

- . E. Because the alleged so-called inquiry’ asi!nlt}ated _ .
on"15.09.2017 agalnst thirteen persons Including L
the petltioners. According to notlfication, the said

| ' enquiry was to be completed within 30 days, the

t inquiry has not been concluded and Is still In

‘ progress for more than four months ‘with no

completion In sight to ascertaln the truth. It Is alsG -
pertinent to mentlon that against the same

charges, an FIR has been lodged agalnst forty five

persons excluding the petitioners. Petitioners are

not charged In the FIR, which also shows the

‘ Innocence of the petltioners with regard to the

charges. (Copy FIR, charge sheet in Reference

No.4/2016 is Annex “H & I")

. F. Because Ehtisab case is pending In the Court
- agalnst the petitloners -Including others. Formal

B

Mt e 4 merbmur s e et mee bsected cw  we
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. 1
charge was framed by the Court on 26. 05 2016 C—

and so far the statement of only one wttness has

been completed. In reference fourteen wltnesses ,

,.45

have been mentloned by the prosecution, whlch o

also Indicates that conclusion of the case . will
consume sufficlent time. The petltloners will be
‘debarred from benefits of promotion for such a
long time without proof of any guilt.

- Because a person Is presumed to be Innocent until

proved to be gullty by a competent Court of law;
So far nothing has been _proved by the department
agalnst the petitioners. Tl today the petitioners

are Innocent In the eyes of Jaw, Departmental
Promotion Board fell Into error by not

recommending the petitioners for. promotlon

‘merely due to the pendency of a crlmlnal case

enqulry, hence the valuable rights : of ithe
petitioners have been Infringed. L

- Because the august Supreme Court of Paklstan asj
well as different High Courts have clearly glven:

the verdlct In the subject matter that the
pendency of an Inquiry or even a presence of a‘
minor penalty cannot’ come In the way of
promotlon of a civil servant as It Is the! ‘right of.
every civil servant that he be consldered for
promotion alongwith his - batch mates It is
pertinent to mention that In working paper (Annex
“B"), the petitioners alongwith his other- batch:

mates have been recommended for. promotion on’
regular basls. ’

\
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may kindly be directed to consider petftloners for,

promotion to BPS-18 (Deputy Director Mlnral)
, from BPS-17 (Ass{scarrt Director) by dec:dlng
departmental appeal*' strictly In accordance wlth

Law Department opinion dated 21.07.2015, Para-; :

' 4.5 of the Instructions of the Establishment’
Depa‘rtment) Superior Courts fudgments 2ood
SCMR 645, PLJ 2015 Lahore 24 (DB), PLJ

' 2015 Lahore 45 and 2009 PLC (CS) 40, Civil
Servant Act, 1973 and PMS Rules, 2007 within
shortest possible time please. o

INTERIM RELIEF

By way of interim relief, it is, prayed that the
respondénts may graclously be dlrected not to ft/l the

. post s of Deputy Director I-lneral (BPS-18) tlII the ﬂnal

deczsion of titled petition. :

_Petitioners .~ i
Through

Am / Al ardan) '
Adv L :
Supreme Court of: Paklstan
CERTIFICATE

It Is certlfy that, no such ltke ert petltlon has

earller been flled by the petltloner before 'this Hon’ble
Court.

A,dvocate;

LIST OF BOOKS

1. Constltution of Paklstan, 1973
2. Other case laws as per need.

»
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JUDGMENT SHEET -
o - PESHAWAR HIGH COURT, PESHAWAR
. JUDICIAL DEPARTMENT ‘

N " Writ Petition No.1284-P of 2018
* - With Interim Relief

o ————

JUDGMENT

Datc of hearing......ocvuvennne 22-03-2018.cc0iuviinnnnn,

- Petitioners: (ZAhoor-ud-Din and another) by Mr.Amjad Ali
(Mardnn). Advocatc.

. Rcspondcnts:(dovcnuncnt of Khyber Pakhtunkhwa and
; 3 others) by Mr.Waqar Ahmad Khan, AAG.

kol kk

YAHYA AFRIDIL, C.J.- Zahoor-ud-Din and

. another, petitioners, seeck the constitutional .
jurisdiction of this Count, praying that:

“It is, therefore, humbly prayed

_ that, on acceptance of this writ

\ _ ' petition, the respondents may

' kindly be directed to - consider
pelitioners for promotion to BPS-
18 (Deputy Director Mineral) from
BPS-17 (Assistant Director) by
‘deciding departmental appeals
strictly in accordance with Law
Department opinion dated s
21.07.2016, parad.5 of the
Instructions of the Establishment
Dcpartment, Superior  Courts
judgments 2000 SCMR 645, PLJ
2015 Lahore 24(DB), PLJ 2015
Labore 45 and 2009 PLC (CS) 40,
Civil Servant Act, 1973 and PMS
Rules, 2007 within shortest
possible time please.”




e
(e
. ' ‘ ‘ ' /f§J*
It Is, therefore "‘humbly prayed that, on / ‘E‘J
acceptance of this writ .petition, the respondents \Eg

may kindly be directed to consider petitioners for.
promotion to BPS-18 (Deputy Director Minral)
from BPS-17 (Assistant Director) by deciding
‘departmental appeals strictly In accordance with

Law Department opinion dated 21.07.2016, Para-

4.5 .of .the Instructions of the Establishment
Department, Superior Courts judgments 2000

- SCMR 645, PLJ 2015 Lahore 24 (DB), PLT
2015 Lahore 45 and 2009 PLC (CS) 40, Civil
Servant Act, 1973 and PMS Rules, 2007 within
shortest posslble time please,

d NTERIM RELIEF

By way of interim rellef, it is, prayed that, the

respondents may graclously be directed not tb fill the

post s of Deputy Director Iineral (BPS-18) tlll the ﬂna!
decislon of titled petition. ' :

Petitloner'_s
Through

Am /Al ardan)
Advocdt ;
Supreme Court of: Paklstan
CER IQAIE

. It Is certify that, .no such like writ petltlon has
earller been filed by the petltioner before this Hon'ble
Court

LIST OF BOOK§
1. Constitution of Pakistan, 1973
2. Other case laws as per need.

Advocate

RO 8
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' . JUDGMENT SHEET |
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

Writ Petition No.1284-P of 2018
With Intcrim Rclicf -

JUDGMENT

Date of hearing. . c.cuveeevren 22- 03-2018 ......

Petitioners: . (ZAhoor-ud-Din and another) by Mr. Am_]ad Alx
(Murdan), Advocate.

-

Respondents:(Govemment of Khyber Pakhmnkhwn tmd
- others) by Mr.Waqar Ahmad Khan, AAG.

»*

- - ' ITT1LLd

“ -~ YAHYA AFRID], "C.J.. Zahoor-ud-Din and

another, pcliiioners, scek _the constitutional . .
jurisdiction of this Court, praying that:

“It is, thercfore, humb.ﬁx prayed
that, on acceptance of this writ
_ petition, the respondents may
. kindly be directed to consider
- pelitioners for promotion to BPS-
. - . _ 18 (Deputy Director Mineral) from
" BPS-17 (Assistant_Director) - by
. deciding  departmental  appeals
- strictly in accordance with Law .
‘Department _ opinion dated
21.07.2016,° parad.5 of the
Instructions of the Establishment
- Department, Superior  Courts
judgments 2000 SCMR 645, PLJ " -
2015 Lahore 24(DB), PLJ 2015
Labore 45 and 2009 PLC (CS) 40,
Civil Servant Act, 1973 and PMS
Rules, 2007 within . shortest
possible time please.” x
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2. In essence, the grievance of the

petitioner is that the departmental appeal of the

petitioners is pending adjudication beforec the

respondents.

3. The appeal of the petitioncrs is stated to
be pending before the worthy Sccretary Mincral,
Govenment of Khyber Pakhtunkhwa, Peshawar/

respondent No.l which requires to be decided. The

petitioners are directed tc appear before the worthy. ‘

Sccretary Mineral on 29.03.2018 at 10.00 AM. .

Surely, the petitioners should be provided sufﬁcignt
opportunity to plead their case. Thereafter, the
worthy Sccictary is to decide the matter within thirty

days. In case, the relief sought by the petitioners

cannot be granted then redson in writing be recorded '

for the same, and copy thereof be transmitted to the

worthy Director, Human Rights Cell of this Court.

The worthy AAG also undertook to ensure that the

/‘_ \;T“




appeal of the pctitioqcrs‘pcnding before respondent :

) No.! is decided. within the given time.

This writ petition is disposed of, -
accordingly.

, ' Dt.22-03-20]8.

Ex
S'oahnwnr i
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v Hoa'bk MrJwike Mubsmmad Aysb Khan, Judge
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AKLIAMENTARY AFFAIRS &
AN RIGHTS DEPARTMENT

. No. SO(OP-111/1D/5-6/2012-VOL-l 88574~
e Daveo: Pesk: TH  GLJ JULY, 2016 a

! To A}

The Secretary to Govt of Khyber Pakhtunkhwa,
public Health Enginearing Department.

ADVICE

‘Subject: REGARDING IMPLEMENTATION OF
RECOMMENDATIONS _ OF __THE DEPARTMENTAL
ROMOTION CO TEE IN VIEW OF PENDING INQUIRY,

Oear Sir, e

i om directod to refer to your Department's  letter
No GO(l’.uu)ll’mZDM-1/201Bll.l‘{ Karok duted 18-07-2018 on tho subject
noted above and 1o slate that in accordance with pera-V of Promotlon

Policy, 2009 promotion of a civil servant wili be dolarred In addition to- -

pura-1Vv of the sad policy if disciplinary of Dopurtmontal procoodings aro

pending against him. Whereas, the Supreme Court of Pokistan in its =

Judgement, 2000 SCMR 645, Adoclared that = Mers fact that soms disciplinary

prececdings were pending agelast the raspondeat was aot 2 sufficlent ground ta stap the

pramation of Civil servaal. Howsvar, it would nat debr the Autharitios te continuo with . :

disciplinary proccading ageinst tha Civil sarvant, If ary. Justly. /al'fly and accordance with

2w Simitarly in other decisions as cited, 2078 PLC (CS) 551, 2007 PLC

. (CS)716. 2007 PLC (CS) 'p.4 which allows the promotion of civil servant
. even some disciplinary proceedings are pending agdinst the civil servant.

Hence, lhe promotion case/ notification of civil servant cannot be deferred
, due to an anticipated formal inquiry which is tantamount to punishment in

advanco.
S ,,2. So. in light of Judgement of the Supreme Court il seems that
vma "} 4l Promotion Policy is doficient on the point and needs to be updated in

wne with the Supreme Court Judgomoent as tho doclsion of tho suparior
Court always have over-riding effect on sub-ordinate jegisiation and

_miii"(ours Faithfully,
: ﬂ’ /

. Section Officer (Opinion-ll)
Endst: of even No. & date. :
Copy forwarded for information to :-
* 1. Tne P.S lo Secrotary Law, Department.
2 /the P.S 1o Secretary Establishment Department for information.

¢
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Performance Evaluation ~_'chq'z’1 ;},Ia'ys.-, an important role ir?f the
carcer planning of a Governmerit servant. It .is the - most frequently used

»éument in the service record of an employee. The Government servants,

*porting and Countersigning officets are resporisible to initiate, complete

' maintain PERs of their subordinates in‘accordance with-the prescribed
cocedure and in stipulated period’ of tinie. For completion of this task,
they need approved guidelines '.an'c'i‘iﬁsﬁuctidns. . "

- A compendium._. of. “Instruction’ on: ,chfoﬁnance"-Evaluétion_. :

Reports” was last compiled and pftiBIi'sh:d:ih"ﬂia year.2000. However, on

. {Governments were establishéd and 'p{?yi/éi‘sfbfﬁbpo‘inttnent; promotion and

transfers in respect of ‘Gof\'/er'ﬁme;i;:sarfw,'antsi,in‘-’,BS-I to. BS-15- were

. delegated to District officers. fCohsé@héﬁtly_tb’c"Réb‘oi'ﬁng ‘Officers and”
- Countersigning Officers in respect-of many, employees weré changed

which necessitated amendmeénts in the'inStructions. The instructions also |

needed streamlining and - updation * which: ‘necessitated their - fresh -

publication. | o "}i L -

.“A committee hcadcdbyMrMuhammadHamayun 'Khén, Special

Secretary Regulation, Mr. Akbar"Khanig'Ds‘iP@YiSécretary>'Cch1ﬂadon—III) :

-ahd Mr.- Muhammad ‘Jamil'Section:Officér '(Seécret) Establishment &

Administration’ Department; . -réndered ., apprecidble  services and ;o

contribution to update these: - instructions. .- Without their efforts,

compilation of this compendium  of. instructions would have not been
possible. The new edition of instructions will greatly help and facilitate the :

Reporting Officers as well as:the CountemxgnmgOfﬁccrs to-evaluate the
performance and conduct of: their subordinates . objectively and ‘in a
realistic manner. R P .

Suggestions, if any, for ix;ipgbvement. in this compendium of
instructions would be welcomed and appreciated ‘which may be addresscd
to the Secretary Establishment Government of NWEP,: Civil Seerctariat,
Peshawar or faxed on 091-9210447,. .~ . PRI -

S (MR g .
. E o - secrci;gryto vernment of NVVFP
March, 99 2006. | Esta § ment Dep. rfn‘sgnt. :

. 1

R\

' inwroduction of the Local ‘Govérnment  Ordinance 2001, Distriet .. ..

-----
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/4 5 Accordlng to the- mstructlons (wde Para 4.4y no mentson-'
should be made in the ‘Evaluation Report. of a Government'
Servant, of the’ departmental proceedmgs ‘which may be in .
. '‘prqgress against him; - unless such proceedmgs have been.
f“nallzed and the pumshmen sif- any, has been awarded.. There
is. no bar to a .Gbvernment” ‘servant.. bemg cons:dered for:
promotnon dur:ng the* pendency -of departmental proceed:ngs‘.

T e
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be cops:dered as adverse in the case of - an ofﬁcer who fuifills the

‘condition of length of service for promotion to the next higher( % gt

gradc and should be commumcated to hnm

(iii) It has been- decmded that . nf an ofﬂcer |s adJudged p
unfit for continued retention in serv:ce~such an entry should -
. be treated as adverse. and should be commumcated to the. .-{"

officet concerned.

4.4 Un-finalized Departmental ProceedeS'-In the case
of .an officer against whom: departmental proceedings are in-
© progress, no mention: whatsoever. should-be-made about it in his.: -

performance Evaluation Report Only when such proceedlngs
have been finalized, and. the pun:shment if any, -has been

. awarded/exonerated should be mentioned- in his Evaluation
Report In such a case complete ‘copy. of the final order may be-

placed as is usually done, on his: Character Roll

against him. However, instich cases, a copy each of the-charge
sheet and the statement of allegatcons should be placed before
the Provincial Selectson Board or the. Departmental Promaotion

Committee, as the .case’ may. be vide Establishment Division’s’

O.M. No. 2/20/67-D.1.,. dated the 13" November, 1967 (printed

at S.. No, 118 .of chapter’ V _of..the  Establishment Manual

Volume -1, Reprmt 1968 and page ‘615 of, ESTACODE)

4.6, According to “the -..ifstructions  contained  in " the "}

. Establishment Division’s . letter No. -9(1)/58-SE.11I, dated the 87

May, 1958 (Para-.4.4) .fic" mention whatsoever can be made "}

about a departmental: *nqwry pendmg agamst an officer in the- 3.
Evaluation Report.-However, { her should be-fng harm.in makmg K
l'case pendmg against an officer.in. -

as mention about a crtmma

the Evaluatfon Reports pr pared by NIPA and Administrative

K B 7 Evaluation’ Report.-lf there are any adverse remarks in }.i:
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the appeal of the Inspector-Gereral of Policc against the order of the Punjab Service Tribunal, Lahore
in Appeal No.3097 of 1997, made the following obscrvation:--

' "5. We have heard the lcarncd counsel for the petitioner Dr. A.Basit lcarncd scnior
counscl for the rcsponacnt/caveator and peruse¢ the available material on record. The
“Feibunal was right in helding that the respondent had not been promoted by superseding any
. officer scnior 10 her. She was entitled to be promoted from the date her A juniors were
o promotcd. There was no valid rcason not to consider her casc for promotion as DSP as above.

‘The impugned order appears 10 be just, fair and cquitable. Mr. Ghuman was unable to

substantiate his plea that the impugned order suffers from any illegality. Be that as il may, no
0" substantial qucstion of public importance is involved to warrant interference in these

! . - . proccedings.”

e Lted the above order passcd by this Court. The respondent therefore,

4, The petitioncr.not impleme
approached the High Court for redress of her grievance. The contempt application was also filed on

25-1-1999 wherein notice was issucd to the petitioner, who took the plea that the respondent could
not bt promotcd as some disciplinary proccedings had been initiated against her. The contcntion was
repeljed by the learncd Judge in Chambers vide the impugned order, dated 27-9-1999, which is to the

following c(Tecli--

e mmetm—— .,

, "The lcarmcd Advocatc-General says that the petitioner has been suspended [rom
scrvice and as such the qucstion of her prometion does not arise. The learned counsel for the
petitioner has, however, placed on record, a copy of the order, passed by the Punjab Service
Tribunal on 30-8-1999, whereby the order of suspension of the petitioner has been suspended.
That being so. there is no hurdle left in the way the respondent for implementation of the
orders passcd by this Court. The needful shall now be done within one week from today failing

which cocrcive process shall be issued against the respondents. "

-General, Punjab submitted that the High Court fell into error by

not considering in truc perspective that the disciplinary proccedings have been initiatcd against the
respondent and, therefore, therc was genuine hurdle in the way of petitioner to promotc her in |
accordance with the orders passcd by the Supreme Court as well as the High Court.

S. Tﬁc lcamcd Additional Advocalc

6. We arc afraid that (hc mere fact that some disciplinary proceedings are pending against the
respondent is not 2 sufficient ground to disregard the order passed by this Court. However, we may

clarify that promotion of the 8 respondent as DSP will not debar the petitioner to continuc with the
" disciplinary proceced justly, fairly and in accordance with law.

7. With the above observation, the petition is dismissed and leave to appeal declined.

ey

ings against the respondent if any,

—

M.B.AJZ-33/S Petition dismissed.

el n-th n
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{Lahore High Court]
Before Hafiz Tarig Nasim, J

MUIIAMMD AFZAL KIAN

Versus

GOVERNMENT OF PUNJAB through Sccrectary to Government of the Punjab, C&W
Department and another .

Writ Petition No.5857 of 2008, decided on 20th June, 2008.

(a) Civil service---

-

-—-Promotion cannot be claimed as matter of right---Principles.

The civil scrvant cannot claim promotion as a matter of right, but it is an inalienable right to every
civil sérvant that he be considered for promotion along with his batch mates, if he fulfills eligibility
criteria, '

(b) Civil Service--- ‘

—-Promotion, consideration for---Meaning---Consideration for promotion means a just and fair
considcration and not as a matter of routine. :

(c) Punjab Civil Scrvants Act (VIII of 1974)--

---S. 8---Constitution of Pakistan (1973), Art.199---Constitutional petition---Promotion---
Non-consideration of petitioner's case for promotion by Selection Board repeatedly on ground of
pendency of cnquiry against him---Validity---Pendency of enquiry and minor penalties could not

 come in way of promotion----Enquiry must be concluded within a specific period---Enquiry

proceedings pending against petitioner for an indefinite period smacked of arbitrariness and mala
fide---Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only
to' deprive him of his lawful right of promotion---Treatment meted out to petitioner could not
sustain in cyc of law---Consideration for promotion would mean a just and fair consideration and
not ‘as a matter of routine---High Court directed authority to place petitioner's case before
Sclection Board within specified time, which would consider his case fairly, justly and independent
of pendency of enquiry, if not finalized on day of consideration of his case for.promotion.

Zarar Khan v. Government of Sindh and others PLD 1980 SC 310; Captain Sarfraz Ahmad Mufti
v. Government of the Punjab and others 1991 SCMR 1637; Maj. Ziaul Hassan, Home Secretary
and others v. Mrs. Nascem Chaudhry 2000 SCMR 645; Ch. Yar Muhammad Durraina v.
Government of the Punjab and another 1992 PLC (C.8.) 95; Sh. Muhammad Riaz v. Government

~ of the Punjab 2003 PLC (C.S.) 1496 and Writ Pctition No.2573 of 2000 ref.

3/9/2018 9:39 AM
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(d) Civil Service---

----Promotxon---Pcndcncy of cnqmry and minor pemlt:cs against civil servant not a hurdle in way
of his promotion..

.Masood Ahmad Riaz for Pctitioner.

Nacem Masood, Asstt. A.-G. Punjab with lumayun Akhtar Sabi, Dcputy Dircctor Legal for
Respondents.

ORDER

- HAFIZ TARIQ NASIM, J.---The backdrop of this writ petition is that the petitioner being senior

most Exccutive Engineer BS-18 of the Communication Works Department, Government of Punjab
was expecting his promotion as Superintending Engineer in BS-19 in the year 2003 but he was
deferred. In spite of his deferment he remained in the field for five long years when again on
23-5-2008 the petitioner's case of promotion was taken up by respondent No.l who prepared
working paper and placed it before the Provincial Selection Board, who recommended for
deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously

.persuaded for the redressal of his grievance since 2003 but with no result and finally filed this writ

petition with the following prayer:--
"(I) Pctition may kindly be accepted with costs.

(II) Respondents may kindly be directed to place the petitioner's case of promotion as
»  Superintending Engineer in BS-19 before the Provincial Selection Board within a period of

one month positively.

(111) Respondent No.2 who is the Chairman of Provincial Sclection Board may very Kindly
be directed to consider Petitioner's promotion case fairly, justly and without being
influenced by the pendency of any inquiry.

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was eligible for
such promotion and when his case was first placed before the Provincial 'Selection Board.

(V) Impugned show-cause notice dated 8-1-2004 and order of inquiry dated 5-9-2007 may
kindly be set aside. ’

(V1) Petitioner may also kindly be granted such other relicf/reliefs to which he is found
entitled.”

2. Learned counsel for the petitioner submits that so far prayer No. V in respect of setting aside of
show-cause notice and order of enquiry is concerned, he does not press the same and it be treated.
deleted from the prayer clause. However, the learned counsel argued the case in respect of other
prayers with vehemence and contends that the petitioner is being victimized with no fault of him,

‘rather on cxtrancous consideration, with ulterior motive and malice and it is well-settled law that
any action, which is based on mala fide cannot be termed as a legal action in the cye of law,

3/9/2018 9:39 AM
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Further submits that mere pendency of cnquiry cannot deprive the petitioner from his lawful right
of fair consideration for further promotion. Learned counsel referred Zarar Khan v. Government
of Sindh and others PLD 1980 SC 310, Captain Sarfraz Ahmad Mufti v. Government of the Punjab
and others 1991 SCMR 1637, Maj. Ziaul Hassan, Home Secretary and others v. Mrs. Nascem
Chaudhry 2000 SCMR 645, Ch. Yar Muhammad Durraiana v. Government of the Punjab and
another 1992 PLC (C.S.) 95, Sh. Muhammad Riaz v. Government of the Punjab 2003 PLC (C.8)
1496 and a rccent judgment in Writ Petition No.2573 of 2008 titled as Sanjida Irshad v. Sccretary
Health and others, in support of this contentions.

3. On.the other hand learned Assistant Advocate-General submits that consideration for promotion
of course is right of a civil servant but no civil servant can ask for promotion as a matter of right.
Further submits that the petitioner's promotion case was repeatedly placed before the Punjab
Selection Board but duc to some cogent reasons the petitioner could not be promoted. However,
being a deferred case the petitioner's case shall be reconsidered in the forthcoming PSB's meeting.

4, Arguments heard. Record perused.

5. There is no cavil from the proposition that the civil servant cannot claim promotion as a matter
or right but it is also undisputed fact A that it is an inalienable right of every civil servant that he
be considered for promotion along with his batch mates when he fulfills eligibility criteria and it
must be noted that consideration for promotion means a just and fair consideration and not as a

matter of routine.

6. 1t is well-cstablished law laid down by the apex Court that pendency of enquiry and even minor
penaltics cannot come in the way of promotion. In the present case the departmental
represcntative, who produced the record did not diszlose any penalty available in the petitioner's
record except pendency of enquiry. However, when confronted with the sole question that how
much time it should take to finalize the enquiry, no satisfactory reply could be given by the

departmental representative.

7. Surprisingly keeping the civil servant continuously for a long period in facing certain enquiries
and without concluding the procecdings for an indcfinite period smacks arbitrariness and smells.
mala fides when now a days there is a specific provision that enquiry must be concluded in a
specific time. Hanging sword on the heads of certain civil servants in the form of pendency of
enquiry reflects only to deprive from their further lawful right of promotion, which can be termed
an oxploitation and nothing clsc because there is no bar on the part of administration to reach on
logical conclusion and then impose penalty on that very civil servant if he is found guilty, when
this part of the administration is unfcttered then such like trcatment, which is mcted out to the

petitioner cannot sustain in.the cye of faw.

8. In the attending circumstances, 1 have no other option except to allow the writ petition. The
respondents are dirccted to place the petitioner's promotion case before the Provincial Selection
Board within a period of two months positively from today and the PSB shall consider the
petitioner's promotion case fairly, justly and particularly independent of pendency of enquiry if the
same is not finalized on the day of consideration for promotion. The exercise must be concluded
within two months and result thereof be conveyed to the Deputy Registrar. (J.) of this Court. The
writ petition is accepted in the above terms. K

Petition accepted.

S.A.K./M-245/L

3/9/2018 9:39 AM
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Present: SHAHID WAREED AND SHAH KHAwAR, JJ. T )
MUHAMMAD SALEEM--Pctitioner
versus
GOVERIAENT OF PUNJAB through its Chicl Secretary
and 6 others--Respondents g
W.1’, No. 14949 of 2012, decided on 15.7.2014.

S
S RN .
y 3 “ ~D ’

wwseArt. 199..Promotion Policy Rulcs, 2010, R. S{iv)--Promotion--Deferment was ralsing on
--Policy’'wus challenged--Validity--Superior Courts--Civil,

1 inquiry cr criminal procecedings wore pending was not an

’
s w i

{icroditability und unblemished carcer
“Aasrvant against whom a dopartmonta

Rt outoast for purposc of conslderation of his
¥aENt case for promotion and there was no bar on his promotion--Any policy of government including/.
licy 2002 of Govcrnment of Punjab cannot come in its way and has become

{S‘-’:-’l"’r ¥Promotlon Po

74 redundant. {P.27JA & B | L.
Mr. Muhammad Ali Siddiqui, Advocate for Petitioner. )
Mr. M. Aurangzeb KKhan, A.A.G. along with Saleem Akhtar Qureshi, District Officer Co-Operative’

A . o
U
q.
Jlir Date of hearing: 25.6.2014. . . .

7 . ) . . \

gl . JRDER : "

210, In the instant writ petition, the petitione: being a civil se
by gylc {IV) of Rule 9 of the Promotion Policy, 2010 and decision of Provincial Selection Board with respect:
S8 to the deferment of the petitioner for promotion as same being Un-lslamic, Un-Constitutional, "’ Tl
o discriminatory and against the fundamental rights of the petitioner.
S 3".1‘1‘:’. 2..The question of law to be determined by this Court is reproduced is under: S
\ ..‘.' Y * *Whether promotion of the civil servant could be deferred which he otherwise entitled to,on a
3t go)e pround that a casc or inquiry is pending agains
NI 3. Bricf facts of the casc arc that the petitioner was appointed on 07.04.1984 as Assistant’
i ?‘iRegistrar (BS-16) through Punjab Public Service Commission. I
) 3‘, J 4. The promotion of the petitioner’in BS-19 has been due since 04.12.2011 on the retirement o
az-ul-Hassan Farooqi scnior to him. However, he has not been promoted since thatjdatc'ﬁ

o 5. On 1.3.20172, vide Notification No. SO(E)7-3/96(P-1l1), a final seniority list was issued by the .
¢Secretary Co-Operatives whereby, the petitioner was placed at Serial No. 1 and Respondents No. 4 to 7

_were placcd

N 6. On 24.07.2012, mceting of the Provincial Sclection Board-1 was held whereby,

'+ No. 4 to 7 were promoted to BS-19 and the promotion of the petitioncr was deferred. .

. 7. Leaned counscl for the petitioner contends that the promotion of the pctitioner was deferred
which he olherwisc is entitled to. as per the impugned rule. Further submits that the petitioner has a

2 )-:  spotless carcer and is al verge of his rctircment. Till today, not an FIR as well as not a single Inquiry
3% = hag been registered and initiated against him: hence his deferment is raising questions on his
eI E creditability and unblemished career, that requires kind interference by this Hon'ble Court. Reliance is’
3 “."Rg:t'p]accd on Caplain Sarfraz Ahmdd Mufti vs. Govenment of the Punjab and others {1991 SCMR 163), Ma
r.n,Ziaul Hassan, Home Secretary and-others vs. Mrs. Naseem Chaudhry (2000 SCMR 6485), Sh. Muhamma.
X3 piaz us. Government of Punjab (2003 PLC (CS) 1496) and Muhammad Afzal Khan us. Government of
-, Punjab through Secretary to Government of the Punjab, C&W Department and another {[2009 PLC (CS)

the respondents. One of the preliminary
d conditions of promotion and the petitioner

8. Rcport and parawisc comments were f_'lied by.
he Punjab Service Tribunal, hence

AL objections was that the matter rcintes with the terms an
i - has not availed his remedy by way of filing appeal before t

' ;.",{'. Conslitutional petition is not maintainable.
' 2 alsc controverted the prayer made by thg.petitioner by

9. On facts, Respondents No. 1 &
contending that the promotion casc of the petitioner was placced before the Punjab Sclection Board, bu

> the Board dcferred the same due.to the reason i

ARY

i kx,; . .
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P

i Multan for Respondents No. 1, 2 and 3. . ‘

rvant has challenged the vires of é\Ib-

*

t him in which he is yet to be proven guilty? . .

at Serinl Nos. 2, 3, 4 and S respectively. .
Respondents

hat an FIR No. 18/2010 Police Station Anti-Corruptior
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_._;g-’;'g‘h"l“‘ st Mulban as e nding apaunst the petitioner, and the pctition ix hit by the Promotion Policy
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, < pustan BS 19 has been reserved for the petitioner, subject tu his exoncratlon from
~' he above wiud case iwnd will be dranted promotion from the date when his junlors were promoted.

. 101 have piven anxious consideration to the argumecnts advance by lecarned counselforthe
petitioner and the learned AAG, Punjab. e
' . P B TP SO
. . : , . L G
11. Belore arriving at a conzlusion that the Policy under challenge is sustainable the law -

N, ornot, it will be proper to understand spirit of Article 8 of the Constitution of Pakistan 1973; which is

. re-produced hieresn’ under:--

. "8. Laws inconsistent with or in derogation of Fundamental Rights to be void.--(1) Any
law, o1 any cuslom or usage having the force of law, insofar as it is inconsistent with the rights
conferied by this Chapter, shall, to the extent of such inconsistency, be void. '

(2) The State shall not n.ak: any law which takes away or abridges the rights so conferred and

12, Adunttedly in the constitution, the Superior Courts have been mandated to ascertain either
" any law is incensistent with the rights conferred by the Constitution i.e. Fundamental Rights. In Tarig
Cotton Mills Ltv! and another us. Jnint Registrar, Joint Stock Companies and another {1989 CLC 2013), it
is held that 11 Siane s probibited 10 make any law which curtails or take away any Fundamental
Right and any iaw su made shall 1o the extent of inconsistency with such right, is to be void. The same
principal of Luw lias been enunciated in Sharaf Faridi vs. The Federation of Islamic Republic of Pakistan
theoregph Pevsne Minsaees of Pakgedon cowd another {PLD 1989 Kuruchi 404), it was held that limitation has

AL been pluced v the Legistalure nol to curtail the Fundamental Rights or abridge them by any law.

13. Question of law raised by the petitioner is answered in following terms:--

question of law has been determined, is binding on all the Courts subordinate to the Apex

- Court, as conlemplated in Article 189 of the Constitution of [slamic Republic of Pakistan,
= 1973, g

(n The petition i hand has been filed on the touch stone of above quoted judgments
ol the Hon'ble Suprcime Court of Pakistan. .

(o I the case of Maj Zail-ul-Hassan, Home Secretary vs. Mrs. Naseem Ch, {2000 SC'MR

‘. i " 645), the Hon'ble Supreme Court has held that:

\
R2" * "We arc afraid that the mere fact that some disciplinary proceedings are pending against the®

clarify that proimotion as DSP will not debar the petitioner to continue with the disciplinary proceedings .-
against the respondent il any, justly, fairly 4nd in accordance with law.”

Ovl In case utled as Caplain Sarfraz Ahmad Mufti vs. Government of Punjab & others

= Alzie) SCMR 1637) the Hon'blc Supreme Court upheld judgment of the High Court in

o which the High Court had directed departmental authorities that case of civil servant be

:;,—_; : pliaced before Promotion Board. The High Court had referred to certain Policy letters of the

X Government under which respondent civil servant's case for promotion merited ) '

. consideration, but he was illegally ignored. P
. v} In the same manner, in case of Sh. Muhammad Riaz. vs. Gout, of Punjab through .

o Secretary Communication and Works and another [(2003 PLC (C.S) 1496)) it was held that
“withholding of promotion is a penalty and therefore refused to issue a formal notification
of the promotion of the petitioner, after he had been recommended by the Provincial
Sclection Board, which was duly approved by the Competent Authority, was illegal and
arbitrary in as much as that it was withheld on the ground of an.‘anticipatcd departmental

. inquiry. .

. 140 A p?incﬂ)lc of law'has been enunciated by the Superior Courts. The nutshell of the same is
that a civil servant against whom a departmental inquiry or criminal proceedings are pending is not an
outcast for the purpose of consideration of his case for promolion and there is no bar on his promotion.

. 15. Thc above quoled judgments, in which question of law has been settled, have attained

finality and force of law. Any policy of the Government including the Promotion Policy 2002 of the

Government of the Punjab cannot come in its way and has become redundant.

u.lé:l'&:qw:ujlwsltg.cann»xmllPumlsLZd.mn : . . . .

|
|
|
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1
i tesp!ondcnl 1s not a sulficient ground to disrcgard the Order passed by this Court. However, we may

any ki made in contravention of this clause shall, to the extent of such contravention, be void.” -

D) Any judgment passed by the Hon'ble Supreme Court of Paikistari. in which a o
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- ‘ Present: Suan Kuawag, J. /‘/" '
.- SHAMA KIIAN ZAFAR--Petitioner Ay
N f 3 e . ¥
. versus Vn‘t’.m;‘; i) '
- \ )

DISTRIZ.. COORDINATION GFFICER, LODHRAN etc.--Respondents ©

: WV.P. No. 15606 of 2012, decided on 14.4.2014,
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Constitution of Pakistan, *273..
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ese-Art. 199--Constitution-l

v petition--Promotion to next higher grade--Appointment agalnst feave
b i vocancy--Scnlority list or vmploycces-~Juniors were promoted--Inquiry was pending:-Disciplinary -
f@l{, procccdings pending against civil servant was not sufficient ground to disregard-lawful right of
ﬁjﬁ four cunsideration for promotion-.Validity--Mecre pendency of departmental inquiry or in .

£y

'y
o

e

consldcred for promotion where his batch mates and even Juniors are considered and promoted--
Pctitioner, who is a teacher by profession, must have gonc through frustration and mental stroecs

clue to deninl of hix lepgal right--Concept of admlinlstration of justice has beon deflned and
o Inturprotod Ly a number vf judiclal pronouncemaents. [P.49)A & B .

AR

RN R .5 o
SRR o
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.

C Mr Noor Ahuend K6 Meu, Advocate for Petltioner.

Mr. Aurangzeb Khar, Assistant Advocate General, Punjab for Respondents.
Dute of hearing: 14 04.2014 ‘

Onroen ) : I
-consideration by the .

‘ » Lodhran. Later on, he was temporarily ‘adjusted as EST .
y ' l ‘against the leuve vacancy of Mr. Hazoor Bakhsh, EST vide Letter No. 7870/Admn dated 28.10.1985 .

'3~ with thc condition that appointment against leave vacancy is tcmporary up till 31.08.1986 and after \

Kehror Pacca as well as the Incharge Head Master, Govt. High School, Bahawal Garh, Tehsil Kehror
‘1 Pacca, District Ladhran vide letters dated 27.09.2010 and 16.08.1986 reapectively, the District -
Education Officer informed that the services of the petitioner as EST had alrcady been :
confirmed/verified wide Letter No. 3365 dated 16.08.1986 on permanent basis, !
3. Subsequently, the Chief Minister of the Punjab vide notification dated 06.11.2009 approved
the structure for uplift and ugward mobility of Primary and Elementary School Teachers (Male and ;
Femalc) of all catcporics in Punjab w.e.l. 01.12.2009 as per ratio given below:-- .

nlpﬁuwy'lmnln oMM 20150 A5 Mir m

Catepgory of Initial Level Lével | Level il | )
' Teacher . : )
Pay Ratio Pay Ratio of Pay Ratio of
' Scale of Post Scajc Post Scale |, Post
o PSTs (Male & 115.9 S0% BS-12 35% BS-14 15%
Female)
Xi ESTs{Malc & BS-i4 50% BS-15 35% BS-16 - 15%
7!‘.1:. Fcumlffl._ .




CL PefsiEuel o BN % [ BS-15 l 35% I BS-16 15% f’f : ;} 2,
- \

) \:él)“‘: P The comondvhist o BSts (General), District Lodhran was prepared in which the peuuoner \'{

S placed ot s Noo 1V The me ung of Departmental Promotion Committee, Lodhran was convened o

1.08.2011 it the pennioner, vhose scniority was rated at Sr. No. 17, was not considered for the
“benefit of nes: Husher prade BS-16 and his juniors, who were assigned seniority at Serial No. 18 to §
wercawiarded is- o When the petioner approached the Executive District Officer (Education), ~l

"« Lodhran, he wasomtonmed that hic name was not considered by the Departmental Promotion - 3 f
Commutice due 1o the reason that his inquiry was pending on the basis of an Audit Para‘in respec‘.\oi/
hig irregulin appomtnent againg: the post as EST.

4. The peliboner prayed nal a direction may be issued to the respondents to place his case
before the Livpartmentat Promoiion Committee for fair consideration to award grade BS-16 under the
siructure of uphft and vpward mobility at par with his batch mates.

B Notn ¢ was issuced to *hie respondents who filed report and para-wxse comments wherein, it is

« mentioned thal i the yeiar 2000-439, the audit scrutiny was conducted by the Audit Department of
office of the Duepnitly District Education Officer {M) Tehsil Kahror Pacea. The Audit Officer raised the
'y objcction repwuding appumtinent of the petitioner as EST at Government Middle School Mohammad
-7 Saced Tehsal Kihror Pacch in the shape of Advance Audit Para No. 02 that the appointment of the .
pcmwm Fosonrepubin ol oeeds oo inquiry into the matter and an inquiry officer was deputed to look
into.the matiur. .
6. Lcarned counscl for th. petitioner has argued that the pendency of inquiry on the basis of
Audit Para cound not have been madce basis for non-consideration of the petitioner in the.next higher
grade BS-10. lle contended that .t is a well estatlished law laid down by the Hon'ble Superior Courts
that the pendency of inquiry and even minor penulty cannot come in the way of promotion. Reliance
, has been placed on Muy Ziaul Hossan, Home Secretary and others versus Mrs. Naseem Chaudhry (2000
'+ 'SCMR 645), Mes., Saryula Irshad, Assistant Director Nursing, Bahawalpur versus Secretary to
© JGovernment o the Puiyab Health Department Lahore and others {2008 PLC (C.S) 1019] and Muhammad
i Afzal Khan v rius Governinent of Punjab through Secretary to Government of the Punjab C&W
¢ Department arud anuther [2009 PLC (C.S.} 40]. The Hon'ble Supreme Court of Pakistan in its judgment
& has held that wone disaiplinury proceedings pending against the civil servant is not a sulficient ground
' to disrcgard I lawlul right of fair consideration lor promotion. Moreover, the Hon'ble High Court in
. the above cited judpmient has held that the civil servant cannot claim promotion: as a matter of right,
;7" butitis an malicnable right to every civil servant that he be considered for promotion along with his
batch mates, it he fulfills eligibility criteria.
7. Dunng the course of arguments, learned Assistant Advocate General Punjab has fairly
cornmcnlcd that a civil servant cannot be disregarded for promotion if one is not otherwise ineligible. ot
He has fully apreed with the judgments passed by the Hon'ble Superior Courts on this issue. -

. 8. | have given my anxious consideration to the arguments advanced by learned counsel for the
petitioner an well as learncd Ass!stant Advocate General and have pcruscd the record with thcu’ abls * :
assislance.

9. This s an admitted position that the Chief mestcr.o%the Punjab approved the structure of :

: uplift and upward obibty of Priwary and Elementary School Teachers of all categories vide

! notification dited Ou.11.2009. I pursuance of the said notification, EST and other cadres were to be

awarded next hipher prade 13S-15 & BS-16 on the basis of date of their regular appointments and

\\ lenghh of service on Hhe recommendadivns of District Selection Conumiltee, Lodhran. Conscquently, the

N District Educiton Ollicer, Lodhran notified seniority list for such promotion and petitioner's seniorify .
wan reckuned ot S No o 17 io the zaid list., The Dupartmental Promotion Committee was convencd on
11.08.2011 bul the petitioner’s nanic wis 1ol placcd before Lthe same, as a result of which the juniors
to the petitioner, whou were assignied seniority against Sr. Nos. 18 to 65 were awarded BS-16. From the
pasawisc comnents hled by the respondents, it is made clear that the name of the petitioner was not
placed before the Departmental Promotion Committee due to the reason that an inquxry on the basis of
advance Auda Para was pendingg against him,

10, As held by the Hon'ble Superior Courts of the country that the pcndcncy of inquiry and onc

minos perally canoot came i the way of promotion of a civil scrvant. Further that civil servant cannot
cluim promotien an aomatie ol dight but it is also undisputed fuct that it is un inalicnable right of cvery

civil scrvant that he be considered for promotion alongwith his batch mates.
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.11, Surprianglvin the instant case. the petitioner was deprived to .be consid%fé for promotion

7 e next hiphes craade S 1o before separtmental Promotion Committce, Lodhran on the sole reason /.
Phas inquiry recarching Audit Para 'vas pending. 7
12, Article -1 ol the Constitut:en of Islamic Republic of Pakistan, 1973 speaks about the right o i

‘mgﬁ‘viduals lo be deadt with i aceorduas.ce wilth law, Lo enjoy Lhe protection of luw and to be treated in

» accordancc.with Liw s the mahienable sight of every citizen, wherever he may be, and of every other
person for the tune Ling witlun Palkean. In the same manner, Article 25 of the Constitution of Islamic
Republic of Pakistiui, 1973 ensures « jaality of citizens by mandating that all citizens are.equal before s}:‘f
law and are cntitleil 1o cqual protect: o of law. : o L

13. Chaptes-1of the Conslituton of tslamic Republic of Pakistan, 1973 is an intcgral part of the
Constitution and .dl State functionar. s are duty bound to extend these rights across the board to the
citizen. 1L is nol necessary for Stale fu=ctionarics to have performed their Constitutional obligations
after intervention ui the Hon'ble Supe 1or Courts. Under Article 199 of the Constitution of Islamic
Republic of Pakintan, 1973 this Cour. has the jurisdiction to protect and enforce the fundamental
erights of the citizens which have beeir dznied. According to Article 5 of the Constitution of Islamic.

Republic of Pakistan, 1973, loyalty Lo Ctate and obedicnce to Constitution and law is the inviolable
obligation of cvery sitizen wherever he: may be and of every other person for the time being within
-~ Pakistan. The word "citizen” docs not conlinc to the ordinary citizen of the country but also covers .
(2, person’s function: i connection witli the affairs of the Federation, Province or a legal authority. All-the
* ' . State functionanics e duty bound e strictly adhere to the Constitution and.spccially Articles 4, S and
! 1 25 of the Constitution of Islamic Repu.blic of Pakistan, 1973 while dealing with their day to day
business. They should nol wait for int zrvention of the Hon'ble Superior Courts but to extend equal
treatment and protection of law whenever they are scized of the matters of the aggrieved persons.

14. In the present case, the iespondents were mindful of the fact that there are number of
judgnients passed by the THon'ble Superior Courts having decided question of law that merc pendency:
of departmental tguuy uian the presence of minor penalty, a cwvil servant cannot be denied of his

~ fundamental nghts Lo be considered for promotion wiscre his batch mates and even juniors are
" ‘considered and promoted. The department sat over the casc of the petitioner for a long time waiting for

- the decision of this Court. The name of the petitioner could have been placed in the next scheduled
meeting of Departmental Promotion Committee but the needful was not done in complete determent.
The petitioner, who is a leacher by profession, must have gone.through [rustration and mental stress
due to denial of his legal right. The concept of administration of justice has been:defined and
interpreted by a number of judicial pronouncements. Reference could be placed on.the judgment

- passed, by the Hon'ble Supreme Court of Pakistan in case titled Samiullah Khan Marwat

- ————y

..'

TS w e

B At L

versus Government of Pakistan and another reported in {2003 SCMR 11401, in which concept of
. administration of juslice has been iotzrpreted, the relevant portion of the judgment is reproduced as

*

undcr:

“*The exercisc of powers by the public functionarics in derogation to the dircction o.l' lgw viguld .
‘amount to disobey the command of law and the Constitution. The concept of administration of

justige s notl confined only to the judicial system rather every person discharging the functions
in relation to the rights of peonle is bound to act fairly, justly and in accordance with law.” :
15. In the aforementioned circumstances, | have no other option except to allow the.instant
rected to place petitioner's promotion case before the Departmental
Promotion Comnuttce, Lodhran within a period of two months from the receipt of this order-and the :
mental Promotion Committee shall consider the promotion case of the petitioner in highly fair; .

t manncr The result of the Cepartmental Promotion Committee shall be conveyed to this Cqurt
t writ petition is allowed in the above terms.
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. : Refcrence No. 0470016 : ¥ {l
LA 5 v ;!
A T TRty - " o 3 o ' "
‘:,}’:'.; . , -2l IBfitese Cemmission VS Tukammad Riaz & others Lot
o OOEF A S o e : ‘
5 ':“! N L -'\.‘ fs G' N
g : y :
el - ' o
VA I, Sudins = Sher, Judae, Special BEhtesal C,uu.!.—ll hhyocr Palkhtuni: hwq ¥
e hereby charge you accused n.lmdy' : ;
ki L , e b
'355-;_;’, 2 Muhammag Riaz, aged about 50/51 years, Assistant Du'c:cLox
(AR . e ) . -
. , Lilnerad Dc\'clopment, Mines g, Mmeral Department lxhybu'
I !’.:]‘:!nunl-:}m-'a, presently posted as Assistant D;rc.cLor (Royalty)
By o o Headguarter olfice, Peshawar, o
‘4 ' N
| o Siolisin Al Khaun, aged qbout 32 years, As 1~tanL Director Miner al
" | ‘ ."i:.ﬂuéi_u;)nh:zxt Mincs & Mineral Dc.pqx tment I{hybcr qu\l'ltunkhwa;
LA I . .
H

S it
iy I_SL‘:".A}' Lost

ed as Assistant DH‘CCLOI Minerals Developmcnt,‘Swat.

Noari. Islanmy aged abour A8/47 years, Assis tant Du' >clor Mineral-

i.h:v;:lopmc:nt, Mines & Mineral Dcp.xrtmcnt Khyber P 1I~:ht1.ml~:l‘swu,

bresently posted as Assistant Djpe ector, Mmerals Development,’ .
. : . -
Mardan, o - : ‘

Zuhoor-ud-Din ane.d about 49/50 years, Assistant Director Mineral | .

Developmicint, Mines & Mxm.ral Department Khyber P: xl\hlt.ml-ihwaj .
Fresently posted as Assistant Director Minerals Development,

Headquarters office, Peshawar.

Nazir Ahmud, aped about 63 years, s/o !oclul Mgy, 1/0 Acttar -

Sheesha, Shah Kot, District Mansehra,

Achral Ali aged about 41 )’C.’.'U'b s/0 Ali Zaman r/o Shah Kot, District
Manschra, us follow:- ) ' : -

Fizatiy:. That you uccuscd No.1 Muhammad Riaz posted as Minu al ‘

Development Officer durm* the penod from lO 07 OOOU to

06.11.2008, as. DDO from 23.09.2010 to 3] 10,2011 &nd

Assistant Diveclor, Mineral Department, I*Aan.s:chx;a. from :'.

07.05.2015 10 21.10.2013, ‘c,lun'ng your these tenures 111 lh(. ‘ i;i

nhove mentione: canaecivies, in COI'II‘IiVﬂI’lC‘t' wili ym.x o- N

Lotused ug seriz! No. 2 o 6 anrc in Iurlhc'"mm. of your

.....— e . , b
l.x'.\mlb?;l; C‘E\'!‘t:'l‘l;§: tranch, | ’ :

Ehtugab o, K0,
T Pcﬁ"ofo AT
‘\ n’ -r.-‘.o)ro




[ A . .
Pl 25, 07.2013 10 14.04.2014 but duxmﬂr this tenure too, you did
this '
f"é. ‘ not preparc and submit the wokag papers to cotnpetent
A authority for canceliation of m{mn(' lease. Du:mg your above
. W . .
f.bﬁ']"."_' v mentioned tenures, your co- -accused No.S. tlﬂrough authority
.t 1
Cy pmTe T . .
;\ letter dated 23.10. ’9013 without the pcrn’usswn of the
| CREAE Licensing Authority sublet the leased arca to your co-accuscc
Yo
e A No.6 (Ashral Ali), who mvolvul in unauthorized mmm;v but

——— ey e
e

T Eer  ee maa

- common mteniion and common obicet of yvou all, fraudulently
and illegally issued 1500 Transit Challans to your co-accuscd
No.5, Naxir Ahmad from 28.06.2003 to 28.06.2011 for

Feldspar miring area, bur in fact no practical excavation/

o ] 1. Ve ue By (upny . 3 -'.. 1~ M :
o wors was o executed in the said area during the ~above
. tnbioned period and thus you lailed to exereise your
‘ ",: 3 authority required under the law as you were bound to inspect
v ‘ . . : ; :
Gt pracucally the arca at the tmeé of issuance of challans
! < . - racntoned above. Similarly, you did not prepare the working
) MR . . '. . TP
C VR, papernoior the cancellation of the leasce to licensing authority
Loy, . - ~ . ' '
IV and willfully fuiled to fulfill your duties, and you accused
P~ AL - - o ' :
P © caused o sulfer public excéhequer huge monetary loss to the
‘-
b e of Rs. 634,204,000/~ and thereby committed offences as
T daelmed wu/s 22 of the Khyber Pal‘.l'xi.unl\hwa Lhtc. sab

. Commission Act 2014 (as amended upio date) punishablc
' undcr scection 249 read with schedule thereto of the said Act

and within the cognizance of this Court.

N

. y b

iecoandiy:- That you accuscd No.2 Mohsin Ali while posted as Assistant

t ;'z.'-. .~ » Director Mincral Department, Manschra w.e.f 31.10.2011,
';.'bt’ .- PR . . . ’ - © . * . N

A during thls tenure, your co-accusced No.5 Nazir Ahhmad filed
"'4‘.! = ' .
[ AT ' . ' -

‘ SR an applicaticn for renewal of the rining lease on 14.06.20 12
B PP

, ;g' oL af ter 9 months and 235 days of the expiry of the period for mmg
100
[io-‘-;:- . pphc..mon for rencwal of mining lease, you accused No.2 was
g’ﬁ . required under the law to prepare ancl submit thc workinﬁr,
Py \.'h_ .

'F;ﬁ : papers for cancellation of mining lea..e, but you 111e~ally,
LA S A

. i}-,f',' fraudulently kept the said application in your Oﬂle and had

ik T ’

o PHeste not acted upon. Similar! , you accused named above Dosted

AN as As 1.,t'm!. Director Mineral Dupax tment, Ma.nschra w.e.f.

vou ascused did not taliz any zction against abkove named co-

-

cosaseed No. S oand h::xs: Leen failed o stap the unaailorized

A

Miaac {3 N2
-
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mim’ng which was continued till 12.10.2015 and thus you
wilifully failed (o fuin) your dutics and responsibilities under
the  Jaw, ilegally  benefited your co-accused No.5 by
tnressing the appheatien i your office and allowmﬂ the
suoleles your co-accused No.6 fox unauthorized and illegal
ciiivation Lad you accused caused to suffer public exchecquer
huge monctary loss to the tune of Rs. 64,204 ,000/- and
Lieredy conmmitted offences as defined u/s 23 of the Khyber
Pakhtunkhwa Khtesab Commission Act 2014 (as amendc:_d
unio cate) punishable under section 24 read with schedule

thersto of e said Act and within the cognizance of ths Com t.

seny

caaloyou accuscd  No.3 Noor-ul-lslam while posted s
Awsintant Direclor Mineral Development, Manschra w.c.l
02.04.2C13 w 29.07. 2018 and 18.11.2014 to 06.0% 2015, the
application filed by your co- accuqccl No.5 on 14.06.201%2 in
the ofiice tenure of your co-accused No.2 [or the renewal of
the mining lease, deliberately it was kept pending from
14.06.2012 to 10.04.2015 whereas you accused were duty
bound to prepare and submit the worlking papers to Lhc
competent authority for cancellation of mining lcase but you
" with malafide intentions did not fulfill Lhe same. Similarly, in

your sccond office tenure you aceused illegally and unlaw/f ully

cdid not prepure the workinig papers lor the cancellation of.

mining leasc. Furthermore, you accused illegally issued 200

challans in your sccond tenure from Serial No.1701 to 1900
of the Challan boolk on 17.02.2015 to unauthorized and illcgal
subletee your co-accused No.6 inspite of the fact that the
mining lc.m,t. had been expired on 19.08.2012. So you chCLlu(..Cl
‘named abovc. williully failed to [fulfill your duties and

nonbmxlmcb and illegally benefited the unauthorized
sublctee Yo co-iwceused No, 6 and you neccused caused o
suffer public exchequer huge monectary loss to the tune of 1\.,.'
64,204,000/ - and thereby commitied offences as defined’ u/.,
23 of the Khyber Pakhtunlhwa Ehtesab Commission Act
2011 (as senended upto date) punishubl: undaer scetion 24
vect owith sehedule thereto of the saich At ared within (e

corizance of this Court.
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.- Four*hly:- I'iat You accusced No.g Zahir- 1-Di hile o
C I ud-Lin,  while posted -'th__.\
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Ausistant  Dircetor Development, Manschra. w.e.f from

25.04.2014 1o 11 11.2014, your co- -accused No.5 (Namr,

Ahmad) hac dl"CaCI)’ filed an aool:cavon for renewal of mining
lease on 14.06.2012. This appx.cauon under the law was time-
baered, so you accused were required to prepare and submit
the working papers to the compctent authority for cancellatibn
oilmiming lease but inspite of domg this, you hccused illegally
and froudutently issued 200 challans from 1501 to 1700 on
07:1.056.2014 o0 your co-accused. You accused willfully failed to

fulfii! your dutics and responsibilities and 111:.,ﬂa11y benefited

the unauthorized and illegal :ub‘.ctm. your co-accused No.G

and you accused caused to suffer public exchequer huge
monctary loss to the tune of Rs. 64,204 OOO/ and thereby

committed offences as defined u/s 23 of the Khyber:

Pakhtunkhwa Ehtesab Commission Act 2014 {as amended
upto date) punishable under section 24 read with schedule
thereto of the said Act and within the cognizance of this Court.

A

That you accused No.5 Nazir Ahlmad were granted muunb
lcase vide No. MDW/MA/ML-I"L.IdSDar(IOO)/QOO/ over an
area of 299,163 acres near Village Shahlkot, district Manschra
cn 20.08.2C07 lor the period of 5 years valid upto 19.08.2012,
hut you accused did .not work in the said lease area since
June, 2008 to May, 2010, but even then you were rccewmfr

transit challans from your co-accused No.1 « since 28.06.2008

Lo 28.06.20! 1 and you accused received 1500 challans cduring -

the period and utilized it wheren: g, this area was idle since

2008 to May, 210. Inspite of dircctions issucd by the Assistant

EAE B

Director Mirnera] Development, Manschrn you witlfully did re

submit the monthly production report showing raising and !

dispatches of feldspar since June, 2008 to i“cl), 2011 and did

not decposit the deced rent "-md annual rent as well. You
accuscd also sublet the mining arca to your coraccused No.6

itlepally and without Llu, permission of the llC(.I'lbll'lf' authority |

through authority letter dated 23.10.2013. You accused in

con:-..\.'.':nca, with aceused No.1, 2, 2, 4 and & remained

invelved in wmauthorized mining of &ldsvar and due to this,

- o syt
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youvaccused caused to sulfer public exchéquer huge monchuy
loss o the tune of Ry, 64 201,000/~ and thercby c_omu'uLu.d

s \7‘]
\Q
\

N\

-
[ e Ao
N B

S N
: " offcnces as defined u/s 23 of rhe Khyber P‘\lchtmﬁchwa
6‘: ‘ Ehtesab Commission Act 2014 (as amended upto clatc.)
{,w * punishable under section 24 read with schedule Lhcrcto of l.he
i;a.:»;- P o
s said Act and within thc cognizance of this Court .
! !
i Sixthly: That you accuscd No.G, Ashral Ali remained mvolvc.cl m

unauthorized mining of feldspar from 23.10. 2013 to OcLobcr '
2015 under the cover of a.uthont)r letter dated 23.10.2013 and

in connivance with your co-accused No 2, 3, 4 and 5, you
accused illegally obtained the transit Challans from your co-
accused No. 3 and 4 and utilized them rand due to thls
. practice, you accused caused to suffer public ex chcquu huge
monctary loss to the tunc.of Rs. 64,204 ,000/- and Lhcrc,by
committed offences as defined u/s 23 of the Khyber

.

Pakhtunkhwa Ehtesab Commission A!ct 2014 (as\ amenced

',:"7"? e upto date} punishable under section 24 read ‘with ‘schedule
3 3‘\ k thereto ol the said Act and within the cu'gnizancc of thiy Court.
LY 5' . ! . u
e chcm.hlj -That you all accused at serial No. 1 to 6 during posting in
0 ".‘ . differcnt categories, working in official and private capacities
é&; ;,;.' . uand in connivance of you all illegally assisted and I‘%ycilit‘atcd ‘ :
?’?"f".' . one another in excavating mines in Tker violation of the Jaws ;
A. ' - by misusing your authority and due to your above maentioned ‘
':;‘” B ) illegal acts, you all six accused caused ‘to §uffs:r public '. [ i
fé;j;i . .- exchequer huge monctary loss to the tunc of Rs. 64,204 OOO/- '
2.5" and thereby committed offences as delined u/s 23 of the
\':' ' Khyber Pakhtunlkhwa Ehtesab Commission Act 2014 (as
.‘ amendced upto date) punishable under section 24 read’ wuh i
“ schedule thereto of the said Act and within Lhc corrm/anc:t. of ‘
S t*na Court.

e
*Cw

o5y
oy

A

'.%"' . And | hc,u,by duc.ct. that you be tried by mec on Lhc aicl v -] )
.":;_';f‘.. Ochnrm. . : ' O ' |
S:;'},n...; ' /_____], / Qr/:v e ;u/,/,. '
r’L; 'E"";‘:{g:‘:\h bo}"‘ - T ' . EhLC“aPEgO’LH: L-I'I ) KIDI\. :
;1.:‘ - - ';‘:i::rg’ r}glla ' “Saw 3:1"
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J." oter - The charges have been read over

-~

= expiained in their own language.. :

& | N

:f: . Q: Have you heard and understood the same? | ¥
Ny ‘A i i
Koo, iAl &‘Q.& . | .':
93 . i "
th - Q: Do you plead guilty to the charges? i ;
H o0 A Mo, ’ '
3.13' e ) @ \

1. Muh.urmud Riaz

2. Mohsin Ali Khan . G;D fr"f-"/k’},““" ,

3.. Noor-ul Islam %@ / 9. Aahoor-ud -Din ("\A\B q(?_):\ '

.
¢
e !

By Nazir Ahmicd 7 / e SuAshralAll :’;5’7{__-.

‘ -f ' . ,- . 1
’ ’

Q[ﬁ tir’d u/t .‘('4 C”P C o o | Q |
~ ' c : /,/—UI""""'T C""‘? 2w/l
Judge Specml

Ehtesab Court-II KPK
Peshawar
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. ... during he trial,

; section 91 of Cr.P. C

- Muhammad » Xiaz cie //;)

] : Mro g F0oa Shih, ADP(‘, for the slute and ujj the 31\'
dccused  in person alongwith

their I'CopLCHVC courisels
‘walalatnamg ubmxttccl by Mr.
Hussain and Hafecz vl Asaq Acl
accused,

. . Present. Fresh Munir
vocates on behall of foyr
which are placeq on file.

Charge framed aguainst the accused which they deniccl

at scnal No. 1 o2
- if any, e Summoned for 02, 06 2016.
R ' A Since

and claimed trial, PwWy alonpwith record,

3¢ accusocd facing (i

al have not 1y CIarreshsd
n lh(. Present case ang

aller submittine gl Rolerence o

this  couyt, wlun they  were summone, they oy

L,
appearanee, o -.uch o muake s

sure their future attendance

this court mvol\c:» the power pzowcwd undej

all the accusced are dir chen to

Iulu ish
bail ~bLonds jn sum of Rs

0 Lac (lOO OOO/} wuh two
ach in the like amount to

Tourt on or before the date ﬁked

uretics ¢

dlc bausfac_lzlon of, this

| — &
Hruc copy o AL

A

t
(o-\ lr\ )0'{/ i
ot fanchs Jucl“'b i
o Py N, Special Ehtes ab Court- l I, L
- oot - cowmts ' KPIC, Penhinng
f 120 ! \'u“";:’;,olb -t _ : ) .
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-.Zahoor—udl—‘Din,' Assistant Director Mineral,
Kh’yberPa‘khtunkhwa, Peshawar, | | o

RI'B‘(_I'NAL',".PE:S'HAI WAR .

Bervice et friek

-S'e:fvice Appeal No. 572 /2018 _6 o |
o - BPiary Ne. L

Govt. of Khyber' PakhtunkhWa through Secreté}‘y

Mineral, Civil _Secretariat, Peshawar..

Chief Sécretary (CS), Secretariat, ‘Khybef"

Pakhtunkhwa, Peshawar.

1986, Chief Minister’s Secretariat,' Khybeni'

P'akhtunkifiwa Peshawar.

'.....Respondents;

SERVICE APPEAI 15 4 oF SERVICE
TRIBUNAL_ACT, 1974 FOR DIRECTING
THE - RESPONDENTS 70 CONSIDER
FEIITIONER FOR PROMOTION To BPS-
18 (DEPUTY pIRECTOR MINRAL) FROpM °

BPS-17 (ASSISTANT DIRECTOR) 1w ATTESTED |

ACCORDANCE WITH LAw DEPARTMENT

OPINION pATED 21.07.2016, PaRA-4.5
OF THE _INSTRUCTIONS _OF _THE

ix; T ettt 2 mebapie i, w1 SR S

e oy
e e o S
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1 . Beshawur

R Khvier Pakhtubbwn 7 0
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'27.’11.2-0.18- , M,Appellént with 'c.ouns‘el and Mr. Mr. Kabir Ulla |
S | é(hatltak learned AAG alongwith Mr. Said Muhamma: 1%

' Superintendent. - present: . Reprosentdtlve of * thel Pty

. S L | “respondents submitted reply on behalf of respondcnt _ ‘,{,-_;_,-‘\3;}_\;?,,,_":1 .

N 1‘l ) - No.l & 2. Learned A.A.G stated that’ the‘responder_\t T
B No.3 & 4 also relies-on the same. Adjourn. To comé up

- for rejoinder if any and arguments on 16. 01 2019
bdoreDB -

R . e aeRs : . : T LB ey Ef? /
' -t . o ' ' ’ ' ; l- L ‘:"

Member

L 1
‘

16.01;2619 -_ . - o fodr unsel for the appellant présent. Mr. M Jan, DDA for the | »l
e | .mh dents present . o o =
‘At the tnne of institution of service alppea] the departmental
appe*xl of the appellant vlfas.: not demded however after mstltutmn of :

|
© service ~appeal the same was decl_ded on 08.05.2018 and the-

L

respondents have also annexed the departmental authority order with

the comments. Therefore, counsel for the appellant is directed to
_ challenge‘the same departmentél authority order through amenided
| o

appeal. To come up for amended appeal/arguments on 12.03.2019

before D.B.

.

(Ahmad Hassan) - - (M Amm Khan Kundi)
Member : Co ‘ Member




. - appellant seeks ad_]ournrnent Adjourn To come up- for further proceedmg as
e o ’per precedmg order sheet on 10.04. 2019 before DB.
(M. AMIN KHAN KUNDI) - (M HAMID MUGHAL)
' MEMBER S - MEMBER *

".Bafe of Pro ’enl?ufm LY i

 Namber o Werdt ceee 2

Cr Y u‘ re\-_..-—‘ [P

Urgent ——r-—

. ,ml‘:}l '
Mame of Copics

_ Date of Delivery of chy____f_}a___;— s

WL bl ")5
12.03.2019 ! Appellant alongw1th hlS counsel present Mr. Muhammad Jan, Dept "
‘ N Dlstnct Attorney for the respondents present Learned counsel for the

: : R - ‘ o - Cony 2
- ‘ ‘ D Date of Complection of COpY— -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE -
' TRIBUNAL waESHA WAR L

~ Service Appeal No. 572_’/2018

Zahoor-ud-DiN..........coocooveieieeeeeeereernnn 'Appellant
VERSUS
Govt. of Khyber Pakhtunkhwa through
Secretary Mineral and others..................... Respondents
INDEX
# | Description of documents. Annexure Pages.
1. | Memo of appeal ' - 1-6
2. | Interim application with affidavit 7-8
3. | Addresses of the parties. - ' ' 9
4. | Copies of working paper B 10-13
5. | Copies of minutes of the meeting C 14-15
6. |Copy of departmental appeal D 16-21
alongwith both covering letter : .
7. | Copy of grounds of writ petition E - - 22-30 -
- | and judgment dated 22.03.2018 , o
8. | Copy of legal advice / opinion of F 31
Law Debarment 21.07.2016 |
9. |Copy of the Para 4 & 5 of]| G " 32-34
instructions =~ ' ;
10, Copies of the Judgments H 34/A-34/K
11) Copy FIR : I 35-36
12 Copy of charge - J 37-43
13| Wakalantama 44 -

Appella

//VZ(M Oy -
Through |

Amj Itk{Mardan)
Advoca , ,
Supreme Court of Pakistan-

Clerk of Counse! -
Imran _
Cell N0.0321-9870175
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Service Appeal No. 672 12018

BEFORE THE KHYBER IsAKHTl_INKH WA SERVICE

TRIBUNAL, PESHAWAR

' th) ber Pakhtukbhwd
Scerviee Tribunal

. Piary MNo. 0

"

ouicalfeS[225

Zahoor-ud-Din, Assistant Director Mineral-,
Khyber Pakhtunkhwa, Peshawar.

?;..1,

?ﬁ*\“ﬁeﬁfn@-ﬁﬁy

- WRegisirar

gl

....... Appellant.
VERSUS '

. Govt. of Khyber Pakhtunkhwa through Secretary

Mineral, Civil Secretariat, Peshawar.

Pakhtunkhwa, Peshawar.

. Chief Minister's KP in the capacity of Appellate

Authority under KP Departmental Appeal Rules,
1986, Chief Minister's Secretariat, Khyber
Pakhtunkhwa Peshawar. o

Yy

. Provincial Selection Board for promotion of Mineral

Development Officer/ Assistant Director (BPS-17)

to Director (BPS-18) through Chief Secretary, CS

Secretariat, Khyber Pakhtunkhwa, Peshawar. -

..... Respondéht§

- SERVICE APPEAL U/S 4 _OF SERVICE
TRIBUNAL ACT, 1974 FOR_DIRECTING
THE _RESPONDENTS _TO - CONSIDER
PETITIONER FOR PROMOTION TO_BPS-
18 (DEPUTY DIRECTOR MINRAL) FROM
BPS-17 (ASSISTANT _DIRECTOR) _IN
'ACCORDANCE WITH LAW DEPARTMENT
OPINION DATED 21.07.2016, PARA-4.5
OF THE _INSTRUCTIONS OF THE

. Chief ~ Secretary (CS), Secretariat, Khyber

K



[

‘t ESTABLISHMENT DEPARTMENT, @
“ SUPERIOR COURTS JUDGMENTS 2000
SCMR 645, PLJ 2015 LAHORE 24 (DB),
PLJ 2015 [AHORE 45 AND 2009 PLC
(CS) 40, CIVIL SERVANT ACT, 1973
AND PMS RULES, 2007.

RESPECTFULLY SHEWETH:-

1. That appellant was initially appointed as Royalty
Inspector on 16.01.1999 on regular basis in the
department and was later promoted to the post of
Assistant Director on 12.04.2012, serving and
posted as such in Mineral Development
Department at Peshawar.

CapDOoINTMeny, \oyfars are Ann

2. That throughout appellant’s service, appellan:g
worked efficiently. No complaint by any person
exists against the appellant.

3. That working paper of Provincial Selection Board
was prepared for promotion to the post of Deputy
Director (BPS-18), whereby the name of the
appellant was included in the working paper. It is

- pertinent to mention that as per the workincj
paper, the appellant alongwith other officers have
been recommended to be promoted on reqular

basis (Copies of working paper are Annex
\\Bn) ’

.4. That the meeting of the Provincial Selection Board

for the promotion of Assistant Director to the posE
' of Deputy Director Mineral (BPS-18) was held orj:
28.12.2017, whereby without lawful justification,




the Provincial Selection Board deferred the case of [ 3
the appellant for promotion due to pendency of

the Ehtisab Court case. (Copies of minutes of

the meeting are Annex “C"”)

5. That the appellant filed departmental appeal dated
18.01.2018, which is dispatched throggh proper
channel through covering letter dated 19.0'1.2018'
& 23.02.2018 to the respondent No.l, but no
action was taken. (Copy .of departmental
appeal alongwith both covering letter aré
Annex “D")

6. That being aggrieved, the appellant filedi
W.P.N0.1287-P/2018 before the Hon'ble Peshawar
High Court, Peshawar, which was disposed-off
with the direction to the appellant to appear
before respondent No.1, as his départmentai
appeal is still pending, and after. providing
‘opportunity to the appellant, the respondent No.1
will decide the appeal of appellant within thirty
days. (Copy of grounds of writ petition and
order dated 22.03.2018 are Annex “E") |

7. That - thereafter, appellant appeared befo‘ré
respondent No.1 and despite the clear direction of
the hon'ble High Court the departmental appeal of
the appellant has not been decided till date. '

8. That as the statutory period as described in law
has already been lapse, therefore, finding no other
efficacious remedy, the apbellant approach this
hon’ble Tribunal Court for following grounds:-

GROUNDS

A. Because as per legal advice/ opinion of the Khyber
- Pakhtunkhwa Law Department dated 21.07.2016,
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promotion of a')"Ci\}iI Servant cannot be deferred
due to’ pending disciplinary proceedings, hence,
deferment of the appeliant from promotion to
BPS-18 is illegal and is against the opinion/ legal
advice of the Law Department. (Copy of legal

advice / opinion of Law Debarment is
Annex“F") ®

. Because as per Para-4 & 5 of the Instructions of
the Establishment Department dated 2006, -

promotion of a Civil Servant cannot be deferred on
account of pending departmental proceedings,
hence deferment of the appellant from promotion
to BPS-18 is illegal and against instructions of the
Establishment Department. (Copy of the Para 4
& 5 of instructions are Annex “G")

.Because as per 2000 SCMR 645, PL] 2015

Lahore 24 (DB), PL]) 2015 Lahore 45 and
2009 PLC (CS) 40, promotion of a Civil Servant
cannot be deferred due to pending departmental
proceedings against the Civil Servant, hencg
deferment of the appellant from the promotion to
BPS-18 is against the judgments of the Superior

Courts. (CCop Ty~ P IRefTud3 _e_iw__w-_@ﬁ)a/h’&:}})

-Because there is no bar for stoppage/ deferment

of promotion of the appellant on ground of
pending inquiry as appeilant are to be presumed
as innocent uniess proved guilty. '

. Because the alleged so-called inquiry as initiated

on 15.09.2017 against thirteen persons including
the appellant. According to notification, the said
enquiry was to be completed within 30 days, the

(%



inquiry has not'-been concluded and is still in @

progress for more than four months with no
completion in sight to ascertain the truth. It is also
pertinent to 'mention that agdainst the same
charges, an FIR has been lodged against forty five
persons excluding the "appellant . Appellant are

- not charged in the FIR, which also shows the

innocence of the appellant with regard to the

charges. (Copy FIR, charge sheet in Reference
No0.4/2016 is Annex "I & J")

. Because Ehtisab case is pending in the Court

against the appellant including others. Formal

~ charge was framed by the Court on 26.05.2016,
and so far the statement of only one witness haé

been completed. In reference fourteen wrtnesses
have been .mentioned by the prosecution, whlch-
also indicates ‘that conclusion of the case will
consume sufficient time. The appellant will be
debarred from benefits of promotion for such a
long time without proof of any guilt.

.Because a person is presumed to be innocent until -

proved to be guilty by a competent Court of law:
So far nothing has been proved by the department
against the appellant. Till today the appellant |s
innocent in the eyes of law. Departmental
Promotion Board fell into - error by not
recommending the appellant for promotio'n merely

- due to the pendency of a criminal case enquiryf

hence the valuable rights of the appellant has

been infringed.

. Because the august Supreme Court of Paklstan as

well as different High Courts have clearly glven
the verdict in the subject matter that the




pendency of an inquiry or even a presence of a @

minor penalty cannot come in the way of
promotion of a civil servant as it is the right of
every civil servant that he be considered for
promotion alongwith his batch mates. It is
pertinent to mention that in working paper (Annex
“B”), the appellant alongwith his other batch
mates have been recommended for promotion on
regular basis.

It is, therefore humbly prayed that, on
acceptance of this appeal, the respondents may
kindly be directed to consider appellant for
promotion to BPS-18 (Deputy Director Minral)
from BPS-17 (Assistant Director) in accordance
with Law Department opinion dated 21.07.2016,
Para-4.5 of the Instructions of the Establishment
Department, Superior Courts judgments 2000
SCMR 645, PL] 2015 Lahore 24 (DB), PLJ
2015 Lahore 45 and 2009 PLC (CS) 40, Civil
Servant Act, 1973 and PMS Rules, 2007 within
shortest possible time please. )

Appellan . ,.é"'
Through ' .
Amjad Mardan)
Advocate K
Supreme Court of Pakistan:
AFFIDAVIT .

I, do hereby affirm and declare on oath that the
contents of the appeal are true and correct to the best
of my knowledge and belief and nothmg material has

been concealed from this honfb[e nal. % /\/\Z\/w

Deponent

SLFOREJLHE.KH Y BEI
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BEFORE THE KH YBER PAKHTUNKH WA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Zahoor-ud-Din.......cccccocevevevn... rereenen Appellant

VERSUS

Govt. of Khyber Pakhtunkhwa through

Secretary Mineral and others

..................... Respondents

APPLICATION FOR INTERIM RELIEF
TO THE EFFECT THAT, TILL THE
FINAL DECISION OF TITLED
APPEAL, THE RESPONDENTS MAY
GRACIOUSLY BE RESTRAINED FROM
FILLING THE POST OF DEPUTY
DIRECTOR MINERAL (BPS-18)

Respectfully Sheweth:

1.

That the above titled appeal is being filed before
this hon’ble Tribunal alongwith instant application.

. That the grounds of main appeal may kindly also
be considered as part and parcel of. this.

application.

. That the appellant is having a good prima-facie
case in his favour and is also sanguine about its

success.

. That balance of convenience also lies in faovur of

appellant.

. That if the relief as prayed for in the heading of

this application is not granted, the very purpose of
accompanying appeal will become infructuous. |

4



It, is theréfore, prayed that, on acceptance of - g

this application, the respondents may graciously =

be directed not to fill the post s of Deputy Director |

Mineral (BPS-18) till the final decision of titled
,‘pennon

/\Vwaﬁ}.

- Appellan
- Through |
~ AmjadBli(Mardan)

Advocate. .
Supreme Court of Pakastan ‘

AFFIDAVIT

I, do hereby affirm and declare on oath that the
contents of the Application are true and correct to the
best of my knowledge and belief and nothing material

has been concealed from this hon'ble Tribunal. W
£

Deponent

; /\%




BEFORE THE KHYBER PAKHTUNKHWA SERVICE 7
TRIBUNAL, PESHAWAR

Service Appeal No. | /2018

Zahoor-ud-Din.........ccccccovveenn, -............Q...Ap'péllant '
VERSUS

Govt. of Khyber Pakhtunkhwa through'
Secretary Mineral and others............ ereens Respondents

MEMO OF ADDRESSES
APPELLANT |

Zahoor-ud-Din, Assistant Director Mineral, KP
Peshawar.- :

RESPONDENTS

1. Govt. of Khyber Pakhtunkhwa through Secretary.
Mineral, Civil Secretariat, Peshawar.

2. Chief  Secretary (CS), Secretariat, Khyber
Pakhtunkhwa, Peshawar. ' '

3. Chief Minister’s KP in the capacity of Appellate
Authority under KP Departmental Appeal Rules,
1986, Chief Minister's Secretariat, Khyber

- Pakhtunkhwa Peshawar.

4. Provincial Selection Board for promotion of Mmeral
Development Officer/ Assistant Director (BPS-17)
to Director (BPS-18) through Chief Secretary, CS.

- Secretariat, Khyber Pakhtunkhwa, Peshawar.

Appellant W

Am i (Mardan)
Advocate
Supreme Court of Pakistan

Through




WORKING PAPER FOR PROVINCIAL SELECTION BOARD.

Department DIRECTORATE GENERAL MINES AND M!NFRALS KHYBER PAKHTUNI(H\NA

(GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT -

i DEPARTIVIENT).
1! | Nomenclature of the Post/Basic Scale Deputy Director Technical {3S-18) T
2. | Service Group/Cader Mines and Minerals o
3.7 | Sanction strength of cader 8 posts. ‘ o T
A Dircct | Promotion _ | Transfer -
10 Percentage of share e | 100 % R
i) Nos of posts allocated 3 posts. h T
- To each calegory
i m) - | Present occupancy postion -~ 1 post T i
g No alvacancies in v.ull c.lh'pmy N 1y |ms-t‘:mm. T
v) How did the vac ancy (IC‘;) under | The Finance Depdr bnent hus created N
Promotion quota accrue and since | Two nosts of Deputy Director Technical (Ls.»-lf’) During the
When? tinancial year 200617 ad due to retivemaent of the incuml:
and promotion, these posts have bhecome with eftect from
01/01/2015%,04/04/2015,26/08/2015, 01/0%/2016 and
y 20/06/201.7( Annexure-1,ILI1LIV,V & V).
vi) - Recruitment Rules. By Promotion on the basis of seniorily-cum- Iltncsa, from
1 : amongst the Assistant Directors (Technical){Mining
Enginecr)/Geologist/Assistant Directors {(Royally) with at
least five years service as such.
~ {Anrexure- VII). e
 vii) Required length of service H-years service o
wiii) Whether to be promoted un The officers in “Panel of officers “for consideration” at
Regular basis or appointed on S5.No. 01 to 06 having the requisite length of service may
Acting charges basis. he promomn regular basis. While the officer at S.No.
07 of the same panel having short lenpth of service about
| 04 months may be promoted on acting charge basis as
| per Rule-09 of part-il of appointment, promotion &
. tranzfer Rules-2011.(ESTA CODE revised addition-2011)
ix) Mandatory training, if any. Not applicable
Tx) Minimum required Score on El 60 L L .

v 11 R T

Signature '

D(t:‘.i[;n:]lio‘n_"m“'__A o

Dated: R '- v Y PR




PANEL OF OFFICERS FOR CONSIDERATION.

Iie - Nameof Date of Daic of — ] Dae OF - Daueal Quantified] Missing Disciplinany Vo Casz i an g Remans
Oriicer Binth 1" ciering © | Appsintment R Scosss PLRs Procesding Isany court i
with inio | Promotion Al (fany) | (ifany! .
Quaiificaiion Gevt services | To Bprs-17 R ’ .
i - to v
! the prosen i |
N soale. -l
| 5 '=
I p 13 4 3 6 7 s 9 10 11 P12 w |13 14 P18
1 Mr. Sirgj 18/04/1970 1871271994 207/12/2008 | 20.12/2008 Yes 7628 Nii Nil Nil i Nil Nil Assistant i Eligible
’ Ahmad ’ ! Directar- !
B.Sc. | t (Techuicai:
Mising (3PS-17) |
| Enginecring HQ Officz :
i
2 Mu. Sher 20-05-1961 13-09-2008 20-12-2008 | 20-12-2008 Yes 71.50 Nil 1. The Minor Penalty Nit Nil =dos § 1. The Minor Penalty “with hotding
Ayaz sywith holding of tvo of two {ncrements far one year”
increments for one year” was imposed vide notification No.
B.Sc was imposed vide SOE(MDD)/4-8/2014 dated
L.L'B notification No. 04/08/2016.
) SOE(MDD)/4-8/2014
dated 04/08/2016. 2. The name of the officer has been
‘2. Thename of the officer included in  embezzlement of
has been included in royalty case in of the Assistant
embezziement of royaiy Director Mineral Hfardan Vit
case in office of the Notification No. SQE(MDD)/M-
Assistant Director 1/vol-I2017dated 1510972017 and
Mineral Mardan vide the enquiry is pending with the
Notification No. Enquiry Officer.
SOE(MDD)/4-1/Val-
1i/2017dated 13092017
and the enquiry is
pending with the
Enquiry Officer.
7
S




- [ Muhammad { 19-01-1986 19-12-2009 19.12-2009 | 15-£2-2009 1 Yes 78.57 Nil Nil “Nit Nit Nil =do= I Eligible el
- lkifal - . | ’ . :
"Xhan
B.S¢ Mining | |
"Eunginecring 't | ‘
- t 1
b
| |
4 Me. Mohsin | [5-03- 19-12-2009 19-12-2009 | 198-121-2009 |} Yes 78.57 Nit Reference No. 472016 in the Nil | Nl ' Nowiheras | Reference No. 472016 in the Court of Special
Ali Khan 21984 . Court of Speziat Ebtesab oo : ! Ehtesab Court-Il Khyber Pakhitunkiiwa,
B.Se ! Court-II Khyber . " Peshawar agaiust the officer regarding
Min!ing . i Pakhtunkhwa, Peshawar : » Feldspare case under file No. MDW/AIA/PL-
Engineering : against the afficer rezarding ! ; Feldspare (100)72007 is under process.
Feldspare case under file ) '
No. MDW/MAPL- | |
Feldspare (10032007 is i !
under process. ! P
3 Mr. Ishiag 06-04-1986 19.12.2009 19-12-200% 1 19-12-2009 Yes 72.86 Nil The minor penaley of Certificate Nl {0 Oiftice | The minor penatty of “Censure™ has been
: Ahmad “Censure” has been imposed attached ! imposed in the Departmental enguiry o the
Saleem in the Departmental enquiry t | officer, vide letter No.9638-
on the officer. vide letter - 5 39DGMM/AIm/2/942, dated 28092015,
N0.9G38-39/DGNM M/Admn/ ; ! :
. 2/942, dated 28/09/2013.
6 Mr. Zahoor | 01-04-1967 16-01-1991 12-04-2012 | 12-04-2012 Yes 78.00 Nil I. Reference No. 4/201G in il Nit - Haeifze (1. Reference No. 472016 in the Conrt of
Ud Din the Courtof Special ‘ " Special Ehtesab Court-11 Khyber
B.A Ehtesab Court-Ii Pakhtunkliwa, Peshawar against the
Khyber Pakhtunkhwa, officer regarding Feldspare case under file
Peshawar against the No. MDWATA/PL-Feldspare (100)72007 is
officer regarding tinder process.
Feldspare case under 3. The name of the officer has been included
file No. MDW/MA/ML- in embezziement of royalty case in office of
Feldspare (100)/2007 is the Assistant Divector Mincral
under process. Mardan,vide Notification No. SOE(MDD)/
2.  The name of the officer 4-1/Vol-11/2017dated 15/09/2017 and the
has been included in enquiry is pending with the Enquiry
embezziement of Officer. .
royalty case in office of ’
the Assistant Director
Mineral Mardan vide
Notification No.
SQE(MDD)/4-1/Vol-
- 1L/2017dated
15/09/2017 and the
enquiry is pending with
the Enquiry Officer.
\*'l
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Targl o in A g Ciet,
A w%i:é% 253

L o
. | Mr: l;ay:u' 2’:’-02~i987 . 21.02-2013 31.02-2013 | 21-02-2013 No 77.50 Nil Nil Nil N Nit 11/Q Office | Not ?ligih!c duc to non-<c mp!ction of lenpth of -
e, UrRehmam 1 . ’ . - service - oo
. 3% - - ) . : : :
Mining . m . . yooa
Eugincering_ PR i
| |
3 1 Mr. [hsan 19-08-1987 26-08-2013 16-08-2013 26-08-2013. | No o |- =giz | Nil Nit N PN Mardan Not cligible due to'non-_complction of length of
’ Ud Din o ‘ 2014 ’ % i ' service
B.Se 2015 |
Miring 2016 i
Eangineering 'l
| . -
9 A, Qasim 01-06-1987 07-02-2014 : 07-02-2014 07-62-2014 No .- 2014 Nil Nil N ol staushers Not cligible due to non-completion of fenath of t
Jamal ’ ' 2013 - . : service
M.Sc . T 2016 . S :
Mineral . ' : . : !
1 Resource - .
Managewment
10 ' Mr. Asmat 01-07-1§S"~ 07-03-2014 07-03-2014 | 07-03-2014 No a— 2014 Nil ' Nil NE ~il D.Likhan | Not eligible duc to non-complietion of Tenuth of
Al ) Coe ' 2015 ; service
B.Sc
Mining . _
Enginecring : . . . . ¥
11 Mr. 02-02-1966 11-02-1996 33.09-2015 | 23-09-2015 No o 2015 Nit ) Nit Ni Nit Abbot{abad Not cligible duc to non-compietion of length of
Muhammad . : | 2018 i serviee
Riaz : .
M.A l
n. ’ : - . . . (‘T;:':"—-*
Certified that the officerat S.No 110 6 included in the panel are eligible for promation in all respects., 0 ' S | ——
* While the officerat $.No. 7 of the same panel having short length of service about four months may be 4R . Signature: _ i
. Promoted on acting charge basis as per rule 9 of the part-1i of appointment of promotion rules 2011 e ' Designation: \

Date: '%@i {\

(ESTA CODE Revised addition 2011)
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(Meeting of PSB hizld on 28.12. 2017)

SUBJECT:- PROMOTION OF ASSISTANT DIRECTOR BS-17 TO THE POST OF

DEPUTY DIRECTOR MINERAL BS-18.

Y

Secretary Mines & Minerals Development apprised the Board that due to
creation, relirement and promotion, scven (07) posts of Deputy Director Technical BS-

18 are lving vacant.

1"5_336“ NAME
- - |OFFICER

s ]

T OF[RECOMMENDATIONS OF THE BOARD

2 According o service rules the post is required Lo be filled s under:-
“By promotion, on the basis ol seniority cum fitness, from amongst the
Assistant Directors (Technical] (Mining Engineer)/Geologist/Assistant
Directors {Royalty) with al least five years service as such.”

3.0 The scrvice record of the offizer included in the panel was discussed as

follows: -

.M Sher Ayaz

Zulkilal Khan

1 Mr. S 1r.1J Ahmad

His date ol birth is 18.04.1970. He joined govcernment
service on 18.12.1994 and was promoted to BS-17 on
20.12.2008. No enquiry is pending against him. His scrvice
record upto 2016 is generally good.

The Board recommended the Officer for promotion to the
post of Deputy Dircctor BS-18 on. regular basis. He will be
on probation for a period of one year.

| E«T"Ml Moh'sm '
, \|I\han )

57T TMuhammad|His date of mirth is 19.01.1986. He Jumcd g,ovunmcm

“IHMis date of birth is 20.05.1961. He joined government
service on 13.09.1982 and was promoted to BS-17 on
20.12.2008. The Secretary Mines was directed to inform
the enquiry Officer to speed up the instant enquiry and
subrmit report at the earliest.

‘The Boar d reus smmended to deler his promotion.

service on 19.12.2009 in BS-17. No enquiry is pendmg

against him. His service record uplto 2016 is generally good.

The Board recommended the Officer fuor promotion to the
post of Depury Dircctor BS-18 on regular basis. He will be
on plobdtun. for{ a ‘period of one year.

AlifHis date of bn\

_is 15.05.1984. He Jumul 'ovc1mnenl

lscr\rice on 19182009, in Bpnl¥. ,v\c(()rdn 1o Mineral
I e ;‘ \._‘....:'u - /I“ "‘;:’. ‘_.....-._,.-._4 .. e — e —————— < p— —




him'in Ehtisaly Court. :
' is)
The Board recommended to defer his promaotion.

Development department a -case is under process agaiﬁ'st/

CJ'\i

1Sualecm

Mr. Ishlaq AhmadiHis date of birth is 06.04.1986. He joined government

service on 19.12.2009 in BS-17. He has been imposed a
minor penalty of censure on 28.09.2015. No enquiry is
pending against him. His service record upto 2016 is
generally good. ‘ ‘

: . ‘
The Board recommended the Officer for promotion to the
post of Deputy Dircctor BS-18 on regular basis. He will be
on probation for a period of one year.

i 6.

~I!

Mr. Zahoor ud Din

His date of birth is 01.04.1962. He joined government
service on 16.01.1991 and was promoted to BS-17 on
12.04.2012. According to Mineral Developmeni department
he is included in Ehtisab Court case and an cnquiry is
pending again:t him. . /

The Board recommended to defer his promotion.

M Hayat uriHis date of birth is 27.02.1987. He joined government
Rehiman jservice on 21.02:2013 in BS-17. He has not yet completed

prescribed length of service .for promolion. No cnquiry is
pending  against him. His scevice vecord upto 2016 is
gencrally good.

The Board recommendgd the Oflicer for appointment to the
post of Deputy Dirccto(

B8-18 on acting charge buasis.

—_—
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HON’BLE CHIEF MINISTER XHYBER PAKHTUNKHWA, '/

PESHAWAR.

THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE
ORDER NO. SO(E)/MDD/2-4/2017 DATED
PESHAWAR JANUARY 05, 2018 WHEREBY
THE APPELLANT HAS BEEN DEFERRED FOR
'PROMOTION DUE TO PENDENCY OF A
CRIMINAL CASE AND INQUIRY. |

PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND

/@é‘:“zﬂ DIRECTING THE COMPETENT AUTHORITY
TO CONSIDER THE NAME OF THE
APPELLANT FOR PROMOTION TO THE POST
OF __ DEPUTY __ DIRECTOR _ (BPS-18]
DIRECTORATE _GENERAL, MINES __AND
MINERALS, __KHYBER _ PAKHTUNKHWA
PESHAWAR ON REGULAR BASIS, W.E.F
FROM _05/01/2018, IRRESPECTIVE _OF
PENDENCY OF CRIMINAL CASE AND
INQUIRY. |

W



 GROUNDS:-

A)

3

justification; the PSB deferred the case of O

the appell‘éf.ﬁt for promotion due to

pendency of an Ehtisab Court case

(Minutes of meeting marked “C”)

That feeling. aggrieved a;gajnst' the

impugned order,‘_'th’é instant appeal is filed

before your ‘honour for favorable

consideration inter-alia. on following

grounds:- (Impugned order Annex; “A”)

That the alléged so called inquiry was
initiated on 15/09/2017 against thirteen
persons including the appellant. According
to notification, the said énquiry was to be
completed within 30 days, the inquiry has
not been concluded and is still in progress
for }more ‘than four months with no
completion in sight to ascertain the truth.
It is also pertinent to mention that against

the same charges, an F.I.LR has been

lodged against forty five persons excluding

the appellant. Appellant is not charged in

the FIR, which also shows the innocence

(Annexed Mark “H”)

That Ehtisab case i1s.pending in the court
again appéllant including others. Formal
charge was framed by the court on

26/05/2016, and so far the statement of

of the appellant with regard to the charges.




- RESPECTFULLY SHEWETH;

Appellant submits as under:-

FACTS OF THE CASE:-

1. That the appellant Zahooruddin Assistant
Director was initially appointed as royalty
inspector on 16 /01/1999 on regulér basis
in the department and was later pfomoted _
to the post of assistant director on .
12/04/2012, serving and posted as such
in mineral development " department‘ at

Peshawar.

2.  That throughout appellant service,
appellant worked efficiently. No complaint

by any person exists against the appellant

3. That working paper of Provincial Selection

@Mﬁ Board was prepared for promotion to the
ATESTED } post of Deputy Director (BPS-18), whereby
| - the name of the appellant is included in
the working paper. It is pertinent to

mention that as per the working paper, the

appcllant along with other officers have

been recommended to be promoted on

regular basis (working paper marked as

Annexure “B”).

4.  That meeting of the PSB for the promotion =
of Assistant Director to the post of Deputy
Director Mineral (BPS-18) waé held on
2871272017, whereby  without  lawful




ATT@D

C)

D)

19

only one W1tness has been completcd In
reference fourteen Wltnesses have been
mcnuoned by the prosecutlon whlch also
1nd1cates 1hat conclusmn of the case w1]1
consume sufficient time. The appellant will

be debarred from beneﬁts of promot1on for

such along time w1thout proof of any gullt;

That a person is presumed to be innocent

until proved to be guilty by a competent

court of law. So far nothing has been
proved by the department against the
appellant. Till today the appellant . is

~ innocent in the eyes of law. Departmental

Promotlon Board fell into error by not

rccommendmg the appellant for promotion

merely due to the pendency of a criminal

case enquiry, hence the valuable rights of

the appellant have been infringed.

That August Supreme Court of Pakistan as
well as different High Courts have clearly
01ven the verdict in the subject matter that

the pendency of an inquiry or even a

. bresence of a minor penalty cannot come

in the way of promotion of a civil servant
as it is the right of every civil servant that
he be cons1dered for promotion along with
his batch mates It is pertinent to mention
that in workmg paper “Annex”B”), the
appellant along with his other batch mates
have been recommended for promotion on

regular basis. (Annexed as “D” to “G”).




 IN VIEW OF THE ABOVE, IT IS HUMBLY W
PRAYED THAT ON ACCEPTANCE OF THE
INSTANT APPEAL, DIRECTIONS BE GIVEN TO
THE CONCERNED AUTHORITY TO CONSIDER
THE APPELLANT FOR - PROMOTION ON
REGULAR 'BASIS TO THE POST OF DEPUTY
DIRL‘CTOR (BPS-18) MINERAL W.E.F 5/01 /2018
(MARKED “A”)

Peshawar dated: 18/01/2018 W >
APPELLANT




~\

The Director General

Mines and Minerals, Khyber Pakht unkhwa
Peshawar.

Throught; Proper Channel .

Subject: APPEAL_OF ZAHOOR-UD-DIN BEFORE_THE HON’ABLE CHIEF )

MINISTER KIITYBER PAKHTUNKHWA, PESHAWAR,

Kmdly referred to the subject above and to state that the under31gned filed appeal

against the order No. SO(E)/MDD/2 4/2017 dated 05-01-2018, whereby the appellant has been

deferred for promotion due to pendui'g of crlmmal'case and inquiry on. 18-01-2018, but since

then no decision or any information has been communicated to the appellant.

It is therefore requested to kindly forward my application / reminder to the

Coinpetent Authority for further necessary action please.

I\\P{L\» e

ZAHOCGR-UD- DIN m)?/g
Assistant Director (Tech),
H/Q Office, Peshawar,




-
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AT '"“

BEFORE THE HONOUFABLE PESHAWAR HIGH

"W.P.No. /2018

COUBTE_SI:!A AR’

. Zahdor-ud-Din, Assistant Director Mineral, Kp

Peshawar, . . o

Peshawar,

. Mohsin Ali Khan, Ab;lstant Dlrector Mineral KP

R ...'Pef:itionere
VERSUS |

- Govt. of Khyber Paklitunkhwa Secretary Mlneral

Civil Secretarlat, Peshawar

. Chief  Secretary kCS), Seci'etariat, ,_K:hybef:-

Pakhtu nkhwa Peshawar,

A

.Chlef Minister's KP in the capacity of Appellate

Authority under KP Oepartmental Appeal Rules;
1986, Chief Minister's Secretarlat Khybeg

Pakhtunkhwa Pesha\mr

. Provinclal Selectlon Board for promotion of Mineral

Development Officei;’ Assistant Director (BPS-17)
to Director (BPS-18) through Chief .Secretary, CS
Secretanat Khyber Pakhtunkhwa, Peshawar.

.....Respor_xdentsi

WRIT PETITION UNDER ARTICLE
199 OF _THE ¢ONSTITUTION .OF
'ISLAMIC REPUBLIC OF PAKISTAN,
1973 |

W

T A/g MAR 2018
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RESPECTFULLY SHEWETHSJ , | ;
1. That petitioner No.1 ‘was lnltlally appolnted as
- Royalty Inspector 0n:16.01.199! on regular basis

in the department and was later promoted to the
post of Assistant Dlrector on 12.04. 2012 serving

and posted as such In Mineral Development
Department at Peshawar

That petitloner No.2 was appolnted as Asslstant

Director through Public Service Commlsslon on

12.12.2009 on regular basis in the Mlneral
Department,

That throughout petltloners servlce, pet:tioners

worked efficlently. No complaint by: any person
exists-against the petitioners.

‘ \

That working paper of Provincial Selectlon Board
was prepared for promotion to the post of Deputy
Director (BPS-18), whereby the name of the
petitioners was lncluued In the working paper It as
pertinent to mention that as per the worklng
paper, the- petitionars alongwlth other ofﬁcers
have been recommended to . be promoted on

regular basls (Copies of working: paper are
Annex “B")

5. That the meetlng of the Provmclal Selectlon Board

for the promotion of Assistant Director to the' post
of Deputy Director Mineral (BPS- 18) was held on
28.12. 2017, whereby without lawful Justiﬂcatlon,
the Provincial Selection Board deferred the case of




6

GROUNDS

the petntnoners for prorriotion due to pendency of }

the Ehtisab. Court case:. (Copxes of mmutes of
the meeting are Annex “C”)

.That the petitioners filed departmental appeal§

dated 18.01. 2018 which is dispatched ' throughé
proper channel thrcugh covering . letter dated
19.01.2018 & 23.02.2018 to the respondent No.1,

but not responded so far, (Copy of bothf,

departmental appeals alongw:th bothf
Covering letters are Annex “D") :

. That finding no other efflcacious . remedy, the

petitioners approach this hon'ble : Court for
following grounds:-

\'.

A. Because as per legal advice/ oplnion of the Khyber

Pakhtunkhwa Law Department dated 21. 07. 2016,
promotion of a Civil Servant cannot be deferred
due to pending: -disclplinary proceedings, hence,
deferment of the petitioners from promotlon to

BPS-18 is lllegal-and 1s against the- opmion/ legal'

advice of the Law Department. (Copy of legal

advice / opinion of Law Debarment is
Annex“E")

- Because as per Para-4'& 5 of the. Instructrons of

the Establishment Department dated 2006
promotion of a Civil Servant cannot be deferred on
account of pending departmental proceedings

hence deferment of the petltloners from promotlon
to BPS-18 Is illegal

and against Instructlons of the

RELL N Y




: LI‘\“ ' , o : @ S

Establishment Department (Copy of the Para: 4
& 5 of mstructuons are Annex “F”) ;.

C. Because as per 2000 SCMR 645, PL3] 2015

_Lahore 24 (DB), PLI 2015 Lahore 45 and

2009 PLC (CS) 40, promotion of a Civil Servant

cannot be deferred due to pending- departmentai
proceedings against the Civil Servant hence -

: S deferment of the petitioners from the promotlon to

. JLal e 2L

B\ VR BPS-18 Is against the judgments of the ! ‘Superlor | b

Courts. (Coples of the Judgments :b:d are
Annex “G")

Because there Is no bar for stoppage/ deferment
of promotlon of the petitioners on: ground of" i
pending Inquiry as petitloners are to be presumed B
as innocent unless proved gullty

| E. Because the alleged so-called lnquiry asi Inltiated
- on-15.09.2017 against thirteen- persons including
tne petitloners According to notfﬂcation,.the sald
— enquiry was to be completed within 30 days the
i‘. | Inquiry has not been concluded and I¢ st in
progress for more than four months wlth no
completion in sight to ascertain the truth. It: Is aIso
pertinent to mentlon that’ against. the same
charges, an FIR has been lodged against forty ﬂve
persons excluding the petitioners, Petttloners are
not charged in the FIR, which also: shows the

| Innocence of the petitioners with regard to the
ATTE LTED charges. (Copy FIR, charge sheet in Reference
No.4/2016 is Annex “H & 1)

Because Ehtisab case |[s pending in the Court
against the pet!tloners ‘Including others Formal
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charge was framed by the Court on 26.05.2016, S
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and so far the statement of only one;wit}uess has;
been completed. In reference fourteen'\&ltnesses_i'
have been mentioned by the prosecution, which
2lso Indicates that conclusion of the case will
consume sufficient time, The petltloher§ will bé
debarred from benefits of promotion’ for such &
long time without proof of any guit. .

G.Because a person is presumed to be innocent unt{!
| proved to be guilty‘ by a competent Court of Iaw.j
So far nothing has béen_proved by the?defnartmenf
against the petltloners.iTlll today the pétltloneré

are Innocent In the eyes of law. Depairtmental
Promotion Board fell Into error by - not

recommending  the petitioners for, promotion
merely due to the pendency of a’ ;flml;rlal casej ,
€nquiry, hence ‘the valuable rights | of ' the
petitioners have been infringed. C N

well as different High- Courts have clear;ly given§
the verdict in the subject matter that the
Pendency of an Inquiry or even a présenjuce of a
minor penalty cénnot come in the §way oﬁ
promotion of a clvil servant as it iIs thegrlght of;
every civil servant that he be conisldéred for/:
pPromotion  alongwith his batch mates. It s
""pe‘rtlnent to mention that in working: papeff (Annex?
“B"), the petitioners alongwith his other batch:

mates have been recommended for. promotion on
regular basis, ’ ;

H. Because the august Supreme Court of Pakistan as
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" It is, therefore humbly prayed that on
A | - acceptance of this writ petition, the respondents
v . may k/ndly be directed to conslider petltionefs for

A

from BPS-17 (Assistant Director) by dec:dlng
departmental appeals strictly in accordance with

4.5 of the Instructions of the Establlshment
Department, Superior Courts judgments 2000

2015 Lahore 45 and 2009 PLC (CS) 40, Civil

 Servant Act, 1973 and PMS Rules, 2007 w:thin
shortest possible time please '

INTERIM RELIEF

By way of interim rel!ef it is, prayed that the
reSpondents may graclously be directed not to fﬂ the

post s of Deputy Director i1ineral (BPS-1 8) tlll the final
decision of titled petition, :

. . ! I
- Petitloners. . |
Through !

Am Al ‘arclan)
Advocdl ‘- |

Supreme Court of' Pakistan
CERTIFICATE

It Is certlfy that no such ilke wrlt pet)tlon has

earller been ﬂled by the petltloner before 'thls Hon’ble
Court,

LIST OF BOOKS :
1. Constitution of Pakistan, 1973 .
2, Other case laws as per need,

REL N b |

Los . . promagtion to BPS-18 (Deputy Director Mmral)~ ‘
_ Law Department opinion dated- 21,07, 2016 Para- '

SCMR 645, PLJ 2015 Lahore 24 (DB), PLJ )

:%T EXAM ‘12‘ :;_;'1 omrt
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' JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
-~ JUDICIAL DEPARTMENT

Writ Petition No.1284-P of 2018
With Interim Relief

JUDGMENT

Date of hearing.................22-03-2018...............

Pctitioners: (ZAhoor-ud-Din and another) by Mr.Amjad Ali
(Mardan), Advocate.

. Respondents:(Government of Khyber Pakhtunkhwa and

‘AT'G_ L;‘_ és]i'ELa

others) by Mr.Wagar Ahmad Khan, AAG.

RL2 X131

YAHYA AFRIDI,_ C.J.- Zahoor-ud—Din and

-another, petitioners, seek the constitutional ..

jurisdiction of this Court, praying that;

“It is, therefore, humbly prayed
that, on acceptance of this writ
petition, the respondents may
kindly be directed to consider
petitioners for promotion to BPS-
18 (Deputy Director Mineral) from
BPS-17 (Assistant Director) by
deciding departmental appeals
strictly in accordance with Law
Department opinion dated
21.07.2016, parad.5 of the
" Instructions of the Establishment
Department, Superior Courts
Jjudgments 2000 SCMR 645, PLJ
2015 Lahore 24(DB), PLJ 2015
Labore 45 and 2009 PLC (CS) 40,
Civil Servant Act, 1973 and PMS
Rules, 2007 within shortest
possible time please.”




- 2. In essence, the grievahpe of the

petitioner s 'that the departmental appeal o.f' the
: petitioncrs is pending adjgdicaﬁoﬁ before the
; o r.espon.dents. |
3. The appeal of the petitioners is s't;xted to
be pending before the worthy Sécre_tary Mineral,
Government c;f Khyber Pakhtunkhwa, ?eshawar/ :
respondent No.1 which requires to be decided. The
| pet.itioneré are directed tg appear before the worthy
Secretary Mineral on 29.03.2018 at 16.00 AM
Surely, the petitioners should be i:rovi;léd sufficient
@poﬁuﬁity to plead their case. Thereafter, the
worthy Secretary is to decide the méner within thi@

‘J ., . days. In case, the relief sought by the petitioners
Ua AW,

ATTE cannot be gmhted then reason in writing be recorded

for the same, and éopy thereof be transmitted to the
"w-'orthy Directbr; Human Rights Cell of this Court.

The Worth){ AAG also undertook to ensure that the
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appeal of the petitioners pending before respondent

- 2 No.1 is decided within the given time.

~ This writ  petition is disposed  of,

accordingly.

" A

: - Announced: A
, Dt.22-03-2018. iR g

- ATTESTED

exa
Peshawar Hiah
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(DB} Hon'ble MrJustice Yahya Afvidi, ChicfJ uldce
Hoa'ble MrJustice Mubsmmad Ayub Khan, Judge.
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ool NT OF l(uvm.u PAKHTUNKHW A gt 240 ] 2 m}. C /Z:
o : ARLIAMENTARY AFFAIRS &

AN RIGHTS DEPARTMENT .
NO. SO(OP-11)/LT/5-6/2012-VOL-II F5/4-~14 -

P e DaTeD: Peski v S/ JULY, 2016 i
f

To : SR

The Secretary to Govt of Khyber Pakhtunkhwa, ‘ -
Public Health Engineering Department. - ‘ h

Subject:  ADVICE REGARDING IMPLEMENTATION OF
RECOMMENDATIONS __ OF __ THE __ DEPARTMENTAL
PROMOTION COMMITTEE IN VIEW OF PENDING INQUIRY,

Dear Sir, e
| am directed to . refer tc your ODepartment's letter
No . SO(Estt)/PHED/1-1/2018/1.R Karak dated 18-07-2016 on the subject
noted above and to state that in accordance with para-V of Promotion
Policy, 2009 promotion of a civil servant will be deferred In addition to
para-1V of the said policy if disciplinary or Departmental proceedings are
pending against him. Whereas, the Supreme Cour! of Pakistan in its
Judgement, 2000 SCMR 645, declared that " Mere fuct that soma disciplinary S
© preceedings were pending against the respondent was not a sufficlent grouvad to sfap the i
. promution of Livil servant. Howsver, It would not dshar the Autharitios to continve with - ‘

disciplinary proceoding against the Civil servant, if any. /usr/y falrly and accordance with

faw." Similarly in other declswns as cited, 2008 PLC 18 PLC (CS) 551, 2007 PLC
{C8) 7186, .007 PLC (CS) P— , which allows the promotion of civil servant
even some disciplinary proceedings are pending agdinst the civil servant.
Hence, the promotion case/ notification of civil servant cannot be deferred

due to an anticipated formal inquiry which is tantamount to punishment in
advance.

Mz. . So, in light of Judgement of the Supremea Court it seems that

aive Promotion Policy is deficient on the point and needs to be updated in : i
.1/7/ line with the Supreme Court Judgement as the decision of the superior
Court always have over-riding effect on sub-ordinate legislation and
5 !3--3{"'~_ ; policie:s. .
- :ﬁm\’ours Faithfully,
ap —

Section Officer (Opinion-I1)
Endst: of even No. & date.

Copy forwarded for information to :-
1. The P.S to Secretary Law, Department
2. /The P.S to Secretary Establishment Department for information.

A ¢
AT'ED | | | (/’L@ .




C caree 1ni . Govérnmeiit. servant, | s the most frequently used
" »cument in the service record of an¢mployee: The: Government servants,
~sorting’and Countersigning officers are resporisible to initiate, complete
- maintsin PERs of: their subordinates in’ accordance with-the prescribed
rocedure and in’stipulated period of tinie. For completion of this task,

- they peed approved guidel_inés' ah'df‘iﬁsfrUCtibnvs';.j"{ SR .

A ‘compendium.. Of‘Instructlon on: Pé&o@m&‘ f:Evaluatiog -
- Reports” was'last compiled and p'ilbliShcdlih.'tvhc year.2000. However; on

inany,.'z't":.mpk_')yees were changed

which necessitated amcndments mthe instructions. The instructions also. ...
needed streamlining and - updation - which: :n.e:pgssitgted. their - fresh -

publication.

<A committee hcadedby MrMuharnmad Hamayun Khan Special

Secretary Regulation, Mr. Akba:Khan,Deputy Secretary- (Regulation-11T)

ind Mr. Muhammad Jamil’ Section. ‘Officer (Secret) Establishment &

Administration’ Department; -réndered appreciable  seérvices and o

Suggestions, if any, for” improvement in this compendium of
instructions would be welcomed and appreciated which may be addressed
!0 the Secretary EStﬁbﬁShméhtﬁdeemmént of NWEP, Civil Secretariat,
Peshawar or faxed on 091-921.044»7,'.,:-- T .

: ‘.\‘,,‘\
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_be FOH“1dPFPd as adverse in- the casc of an ofﬁcer who fuifills the. '
‘condition of length of scrvace ‘for promotlon to the next higher
,_grade and should be commumcated to hum

k (m) It has been dec1ded that nf an ofﬂcer IS adJudged
unfit for continued retention in servnce such an entry should = : '
 be treated as adverse and should be commumcated to the. . R
| ‘ofﬁrer concerned T . : ]

4.4 Un-fmahzed Departmental Proceedmgs'-In the case
of an officer against whom: depart ‘mental’ proceedings are m-" :
" progress, no mention:whatsoever should: be-made about it in his. -

Performance Evaluation Report Only when such proceedmgs
have been finalized, and. the pumshment -if any, .has been

awarded/exonerated should be mentioned in his Evaluation -
| Report. In such a case’ comptete ‘copy: of the fihal order may be-

placed as is usually done, on his: Character Roll

/4 .5, Ar‘cordmg to the mstruct[ons (vude Para 4.4) no mentlonf
should be made in the Evaluauon Report of a Government-
Servant, of the’ departmental proceedmgs Wthh may be in
progress. against him; “unless .such proceedmgs have been. .
)nalazed and the pumshmen sif any,. “has. been awarded.. There: . |
~is. no bar to a Govemment servant bezng consndered for- -
promotlon durmg the.: pendency -of departmental proceedings .

against him. However, in such cases, a copy each of the-charge
sheet and the statement of allegatfons should be placed before
the Provincial Selection’ Board or the Departmental Promotion

Committee, as thé case may. be vide Establishment Division’s * |

O.M. No. 2/20/67-D.1., dated the 13" November, 1967 (printed

at S.. No, 118 of chapter \f of.. the . Establishment Manual ,'

.Vo!ume -1, Reprmt 1968 and page 615 of, ESTACODE)

as mentlon about a crtmmal cas"

4.6, According _'_t the -nstructions contamed in  the #.
Establishment DlVISlOﬂS letter No. -9(1)/58-SE.III, dated the 8" § |
May,” 1958 (Para:4.4) ro“mention whatsoever can be. made - §}
about a-departmental inquiry pending’ against an officer in the- & |
Evaluation Report. -However, - there should beno harm.in making 4 :
pendmg dgainst an officér. in: 3

4.7 Evaluat:on Report.,-lf there are any adverse remarks in
“the Eva\uation Reports pr'pared by NIPA and Administrative

. eiamt e et e
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{Supreme Court of pakistan]
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hitp://w Ww.pakistan\awsi'.c.cow Lawomincllawlcom“d‘ asp?Case...

Present: Irshad Hasan Khan, .’anawarAhmed Mina

and Ch. 1\1:4!;(1;):1;1:1(! Arif, JJ

waj. Z1 AUL I ASSAN, HOME
and Othcrs—--l’ctitioncrs

VCIsus

Mrs. NASEEM CHAUDHRY - .Respondent : /'

SECRETARY 7

" Criminal Pctition No. 510-L or? 999, decided on 20th October, 19/99.

(On appeal from. the Ju
Cr.Org.No.Z’IQ-W of 1999).

Civil service-
{here was 1O valid reason no

continue with the disciplinary
qecordance with law.

p.L.A. No. 1617-L of 1997 ref.

Ghulam Haider Alghazali,

Respondent in person.

Date of hearing: 20th October,
JUDGM ENT

by the Lahore High Court in

Inspector General of Police,

----Promolion-—-Supremc Court had found
any olficcr senior to her; she was entitled to be promoted from the date
t to consider her for the promotion—--Mere fact that some disciplinary /

passcd by the Supreme Court--P romotion of civil servant,

lnspcclor-Gcncral of Police, punjab, L

sdditional Advocate-General, Punjab and Rao Mu

Advocutc-on-Rccord for Petitioners.

IRSHAD 1 ASAN KHAN, J.--This petition is direc
Crl. Original No.279-W of 1999

2. The disput¢ nerein relates 10 the promotion of the res

3. This Courl through judgment, dated 15-4- 1999 pa

dgrxiem, dated 27-9-1999 of the Lahore High Court, . Lahore in

that civil servant had not been promotcd by superseding
her juniors were promoted and

ant was not 2 sufficient ground 10 disregard the order

procccd’mgs were pending against the civil serv

_ LhowevVver, would not debar the Authorities t0
procccd'mgs against the civil servant, if -anYs justlys i

ahorc and others v. Mrs. Nascem Chaudhry and others C.
nammad Yusut'.‘

ATTED

1999.

ted against the judgment, dated 27-9-1999 passed

pondent as Deputy Superimcndcm of Police. .

ssed in cPp.L.A No. 1617-L of 1997 entitled The
punjab, Lahore etc. v. Mrs. Naseem Chaudhry, €t while dismissing

1172512016 10: 1)




1" dgement hup://www.pakistanlaws ite.convLawOnline/law/conten2 1 Aasp?Case

the appeal ol the Inspector-Gereral of Police against the order of the Punjab Service Tribunal, Lahore
in Appeal No.3097 of 1997, made the following observation:--

w5 . We have heard the learned counscl for the petitioner Dr. A.Basit learncd sciior
counsc! for the responacnt/caveator and perused the available material on rccord. The
Tribunal was right in holding that the respondent had not been promoted by supcrseding any
officer scnior to her. Shc was entitled to be promoted from the date her A juniors werc
promoted. There was no valid reason not to consider her case for promotion as D3P as above,
The impugned order appears 10 be just, fair and cquitable. Mr. Ghuman was unable to
substantiatc his pica that the impugned order suffers from any illegality. Be that as it may, no
substantial question of public importance is involved to warrant interference in these
proccedings.” :

4. The petitioncr not implemented the above order passed by this Court. The respondent therefore,
approached the High Court for redress of her grievance. The contempt application was also filed on
25-1-1999 wherein notice was_issued to the petitioner, who took the plea that the respondent could
not be promoted as some disciplinary proceedings had been initiated against her. The contention was

“repelied by the learncd Judge in Chambers vide the impugned order, dated 27-9-1999, which is to the

following c{fect:--

*The learned Advocate-General says that the petitioner has been suspended from
service and as such the question of her prometion does not arise. The learned counsel for the
petitioner has, however, placed on record, a copy of the order, passed by the Punjab Service
Tribunal on 30-8-1999, whereby the order of suspension of the petitioner has been suspended.
That being so. there is no hurdle left in the way the respondent for implementation of the
orders passed by this Court. The needful shall now be done within one week from today failing
which coercive process shall be issued against the respondents. "

5. The lcarncd Additional Advocate-General, Punjab submitted that the High Court fell into error by
not considering in true perspective that the disciplinary proceedings have been initiated against the
respondent and, (herefore, therc was genuine hurdle in the way of petitioner to promote her in
accordance with the orders passcd by the Supreme Court as well as the High Court.

6. We arc afraid that the mere fact that some disciplinary proceedings are pending against the
respondent is not a sufficicnt ground to disregard the order passed by this Court. However, we may

* clarify that promotion of the 8 respondent as DSP will not debar the petitioner to continue with the
 disciphnary proccedings against the respondent if any, justly, fairly and in accordance with law.

_ 7. With the above observation, the petition is dismissed and leave to appeal declined.

M.B.A./Z-33/S Petition dismissed.

Yiemats in.1aDn

o —— el e "
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2009P L C (C.S.) 40

[Lahore High Court}
Before Hafiz Tariq Nasim, J
MUHAMMD AFZAL KHAN

Vcrsus

GOVERNMENT OF PUNJAB through Secretary to Government of the Punjab C&wW
Department and another

Writ Petition No. 5857 of 2008, decided on 20th June, 2008.
(a) Cnvnl service---
---Promotion cannot be claimed as matter of right--rPri.ﬂciples.

The civil servant cannot claim promotion as a matter of right, but it is an inalienable right to every

civil servant that he be cons1dered for promotion along with his batch mates, if he fulfills eligibility
criteria.

(b) Civil Service---

---Promotion, consideration for---Meaning---Consideration for promotion means a just and fair
consideration and not as a matter of routine.

(c) Punjab Civil Servants Act (VIII of 1974)---

----S. 8---Constitution of Pakistan (1973), Art.199---Constitutional. petition---Promotion---
Non-consideration of petitioner's case for promotion by Selection Board repeatedly on ground of
pendency of enquiry against him---Validity---Pendency of enquiry and minor penalties could not

, come in way of promotion----Enquiry must be concluded within a specific period---Enquiry
proceedings pending against petitioner for an indefinite period smacked of arbitrariness and mala
fide---Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only
to deprive him of his lawful right of promotion---Treatment meted out to petitioner could not
sustain in eye of law---Consideration for promotion would mean a just and fair consideration and
not as a matter of routine---High Court directed authority to place petitioner's case before
Selection Board within specified time, which would consider his case fairly, justly and independent
of pendency of enquiry, if not finalized on day of consxderatlon of his case for promotion.

Zarar Khan v. Government of Sindh and others PLD 1980 SC 310; Captain Sarfraz Ahmad Mufti
v. Government of the Punjab and others 1991 SCMR 1637; Maj. Ziaul Hassan, Home Secretary

~and others v. Mrs. Naseem Chaudhry 2000 SCMR 645; Ch. Yar Muhammad Durraina v,
Government of the Punjab and another 1992 PLC (C.S.) 95; Sh. Muhammad Riaz v. Government
of the Punjab 2003 PLC (C.S.) 1496 and Writ Petmon No0.2573 of 2000 ref.
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(d) Civil Service---

----Promotion---Pendency of enquiry and minor penalties against civil servant not a hurdle in way
of his promotion.

Masood Ahmad Riaz for Petitioner.

Naeem Masood, Asstt. A.-G. Punjab with Humayun Akhtar Sabi, Deputy Director Legal for
Respondents.

ORDER

' HAFIZ TARIQ NASIM, J.---The backdrop of this writ petition is that the petitioner being senior

most Executive Engineer BS-18 of the Communication Works Department, Government of Punjab

was expecting his promotion as Superintending Engineer in BS-19 in the year 2003 but he was
deferred. In spite of his deferment he remained in the field for five long years when again on
23-5-2008 ‘the petitioner's case of promotion was taken up by respondent No.l who prepared
working paper and placed it before the Provincial Selection Board, who recommended for
deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously

persuaded for the redressal of his grievance since 2003 but with no result and finally filed this writ
petition with the following prayer:--

“(I) Petition may kindly be accepted with costs.

D). Respondenis may kindly be directed to place the petitioner's case of promotion as
Superintending Engineer in BS-19 before the Provincial Selection Board within a period of
one month positively.

(111) Respondent No.2 who is the Chairman of Provincial Selection Board may very kindly
be directed to consider Petitioner's promotion case fairly, justly and without being
influenced by the pendency of any inquiry.

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was eligible for
such promotion and when his case was first placed before the Provincial ‘Selection Board.

(V) Impugned show-cause notice dated 8-1-2004 and order of inquiry dated 5-9-2007 may
kindly be set aside.

(VI) Petitioner may also kindly be granted such other relief/reliefs to which he is found
entitled.”

2. Learned counsel for the petitioner submits that so far prayer No. V in respect of setting aside of
show-cause notice and order of enquiry is concerned, he does not press the same and it be treated.
deleted from the prayer clause. However, the learned counsel argued the case in respect of other
prayers with vehemence and contends that the petitioner is being victimized with no fault of him,

rather on extraneous consideration, with ulterior motive and malice and it is well-settled law that
any action, which is based on mala fide cannot be termed as a-legal action in the eye of law.

' ATT"’S‘TED ' . . "
of 4 _ 3/9/2018 9:39 AM

»*w


http://www.plsbcta.conVLawOiilinc/luw/contcnt21

s¢ Judgement

—

of 4

N

. | L

Further submits that mere pendency of enquiry cannot deprive the petitioner from his lawful right
of fair consideration for further promotion. Learned counsel referred Zarar Khan v. Government
of Sindh and others PLD 1980 SC 310, Captain Sarfraz Ahmad Mufti v. Government of the Punjab
and others 1991 SCMR 1637, Maj. Ziaul Hassan, Home Secretary and others v. Mrs. Naseem
Chaudhry 2000 SCMR 645, Ch. Yar Muhammad Durraiana v. Government of the Punjab and
another 1992 PLC (C.S.) 95, Sh. Muhammad Riaz v. Government of the Punjab 2003 PLC (C.S.)

1496 and a recent judgment in Writ Petition No.2573 of 2008 titled as Sanjida Irshad v. Secretary
Health and others, in support of this contentions.

3. On the other hand learned Assistant Advocate-General submits that consideration for promotion
of course is right of a civil servant but no civil servant can ask for promotion as a matter of right.
Further submits that the petitioner's promotion case was repeatedly placed before the Punjab
Selection Board but due to some cogent reasons the petitioner could not be promoted. However,
being a deferred case the petitioner's case shall be reconsidered in the forthcoming PSB's meeting.

4, Arguments heard. Record perused.

5. There is no cavil from the proposition that the civil servant cannot claim promotion as a matter
or right but it is also undisputed fact A that it is an inalienable right of every civil servant that he
be considered for promotion along with his batch mates when he fulfills eligibility criteria and it

must be noted that con51derat10n for promotion means a just and fair consideration and not as a
matter of routine.

6. It is well-established law laid down by the apex Court that pendency of enquiry and even minor
penalties cannot come in the way of promotion. In the present case the departmental
representative, who produced the record did not disclose any penalty available in the petitioner's
record except pendency of enquiry. However, when confronted with the sole question that how

much time it should take to finalize the enquiry, no satisfactory reply could be given by the
departmental representative.

7. Surprisingly keeping the civil servant continuously for a long period in facing certain enquiries
and without concluding the proceedings for an indefinite period smacks arbitrariness and smells
mala fides when now a days there is a specific provision that enquiry must be concluded in a
specific time. Hanging sword on the heads of certain civil servants in the form of pendency of
enquiry reflects only to deprive from their further lawful right of promotion, which can be termed
an exploitation and nothing else because there is no bar on the part of administration to reach on
logical conclusion and then impose penalty on that very civil servant if he is found guilty, when

this part of the administration is unfettered then such like treatment, which is meted out to the
petitioner cannot sustain in the eye of law.

8. In the attending circumstances, 1 have no other option except to allow the writ petition. The
respondents are directed to place the petitioner's promotion case before the Provincial Selection
Board within a period of two months positively from today and the PSB shall consider the
petltloners promotion case fairly, justly and particularly independent of pendency of enquiry if the
same is not finalized on the day of consideration for promotion. The exercise must be concluded

within two months and result thereof be conveyed to the Deputy Registrar. (J. ) of this Court. The
writ petition is accepted in the above terms.

S.A.K./M-245/L ) Petition accepted.

ATEESTED

3/9/2018 9:39 AM
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January 2015 7
PLJ 2015 Luhore 24 (DB}
[Multan Bench Multan]
Present: SHAHID WAHEED AND SHAH KHAWAR, JJ. - :
MUHAMMAD SALEEM--Petitioner - !
versus :
. GOVERN: AENT OF PUNJAB through its Chief Secretary
\ and 6 others--Respondents -
W.P. No. 14949 of 2012, decided on 15.7.2014.

'»J-Art. 199..-Promotion Policy Rules, 2010, R S(iv)--Promotion--Deferment was raisingon - . -
ctoditnbility and unblemished carecr~~Policy was challenged--Validity--Superior Courts--Civil,
sewant against whom a departmental inquiry or criminal proceedings werc pending was not ‘an
utcast for purpose of consideration of his
case for promotion and there was no bar on his promotion--Any policy of government including
romotion Policy 2002 of Government of Punjab cannot come in 1ts way and has become
‘redundant. [P.27]A & B e
Mr. Muhammad Ali Siddiqui, Advocate for Petitioner. 1
Mr. M. Aurangzeb Khan, A.A.G. along with ‘Saleem Akhtar Qureshi, DlStI‘lCt Officer Co Operatlve
Multan for Respondents No. 1, 2 and 3. ‘ o
Datc of hearing: 25.6.2014. . : ‘ ‘ \ '.55 N
ORDER - : Y e
In the instant writ petition, the petitione: being a civil servant has challenged the vires of Sub- f
xRule (IV) of Rule 9 of the Promotion Policy, 2010 and decision of Provincial Selection Board thh respect
;to the deferment of the petitioner for promotion as same being Un-Islamic, Un-Constitutional, RN
criminatory and against the fundamental rights of the petitioner.
' 2. The question of law to be determined by this Court is reproduced is under: =~ - -/~
L " "Whether promotion of the civil servant could be deferred which he otherwise entitled to, on a
AT sole ground that a case or inquiry is pending against him in which he is yet to be proven guilty? ;.
s 3. Brief facts of the case are that the petitioner was appointed on 07.04.1984 as Assxstant o
“Registrar (BS-16) through Punjab Public Service Commission. .
& 4. The promotion of the petxtxoner in BS-19 has been due since 04.12.2011 on the retxrement o -
one Fayyaz-ul-Hassan Farooqi senior to him. However, he has not been promoted since that date.
i S. On 1.3.2012, vide Notification No."SO(E)7-3/96(P-11I), a final seniority list was issued by the .
“Secretary Co-Operatives whereby, the petitioner was placed at Senal No. 1 and Respondents No. 4 to7
were placed at Serial Nos. 2, 3, 4 and S respectively. ,
6. On 24.07.2012, meeting of the Provincial Selection Board-I was held whereby, Respondents
No. 4 to 7 were promoted to BS-19 and the promotion of the petitioner was deferred.
7. Leaned counsel for the petitioner contends that the promotion of the petitioner was deferred
‘which he otherwise is entitled to, as per the impugned rule. Further submits that the petitioner has a
~ spotless carcer and is at verge of his retirement. Till today, not an FIR as well as not a single inquiry
lghas been registered and initiated against him; hence his deferment is raising questions on his
credltab:lnty and unblemished career, that requires kind interference by this Hon'ble Court. Reliance is’
‘placed on Captain Sarfraz Ahmdd Mufti vs. Government of the Punjab and others (1991 SCMR 163}, Ma
., Ziaul Hassan, Home Secretary and-others vs. Mrs. Naseem Chaudhry (2000 SCMR 645), Sh. Muhamma
s Riaz vs. Government of Punjab [(2003 PLC (CS) 1496) and Muhammad Afzal Khan vs. Government of
mm Punjab through Secretary to Government of the Punjab, C&W Department and another [(2009 PLC (CS)
“'40}).
8. Report and parawise comments were filed by. the respondents. One of the preliminary
objcctions was that the matter relates with the terms and conditions of promotion and the petitioner
... has not availed his remedy by way of filing appeal before the Punjab Service Tribunal, hence
. Constilutional petition is not maintainable,
9. On facts, Respondents No. 1 & 2 alsc controverted the prayer made by thg,petitioner by i
. contending that the promotion case of the petitioner was placed before the Punjab Selection Board, bu
"thc Board deferred the same due,to the reason that an FIR No. 18/2010 Police Station Anti-Corruptior
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outcast for the purpose of consideration of his case for

respondent is not a sufficient ground to disregard the
clarify that promotion as DSP will not deb
against the respondent il any, justly,

Jenuary 2015 ‘ 17 S
@hblishmunt, Multan is pending against the petitioner, and the petition is hit by thé Promotion Policy |
f2/010. However, a post in BS-19 has been reserved for the petitioner, subject to his exoneration from
-h¢ above said case and will be dranted promotion from the date when his juniors were promoted.

> 10. 1 have given anxious eonsideration to the arguments advance by learned couns

petitioner and the learned AAG, Punjab. ’5(4 :
‘ clusion that the Policy under challenge is sustainable

the law
or not, it will be proper to understand spirit of Article 8 of the Constitution of Pakistan 1973; which is
re-produced herein under:-- )

11, Belore arriving at a conzl

8. Laws inconsistent with or in derogation of Funda

law, or any custom or usage having the force of law, ins
conferred by this Chapte

mental Rights to be void.--{1) Any

ofar as it is inconsistent with the rights
r, shall, to the extent of such inconsistency, be void. '

(2] The State shall not niqks any law which takes away or abridges the rights so conferred and

any law madc in contraven*ion of this clause shall, to the extent of such contravention, be void." -

12. Adinittedly 1n the cons
any law is inconsistent with the ri
Cotton Mills Ltd. and another us. Joint Registrar, Joint Sto
is held that 1he Sue i prohibited to make any law whi
Right and any luw so made shall to the extent of

principal of law has been enunciated in Sharaf Faridi ys. The Federation of Islamic Republic of Pakistan
throvgh Pronec Ay af Pakestan wnd another (PLD 1989 Kuarachi 404), it was held that limitation has
been placed on the Legislature not to curtail the Fundamental Rights or abridge them by any law.

13. Question of law raised by the petitioner is answered in following terms:--

titution, the Superior Courts have been ma

ndated to ascertain either
ghts conferred by the Constitutio

n i.e. Fundamental Rights. In Tarig
ck Companies and another {1989 CLC 2013), it
ch curtails or take away any Fundamental

(i) Any judgment passed by the Hon'ble Supreme Court of Pal'kistari. in which a o

question of law has been determined, is binding on all the Courts subordinate to the Apex

Court, as contemplated in Article 189 of the Constitution of Islamic Republic of Pakistan,
1973.

{in) The petition in hand has been filed on the touch stone ofabé,vc quoted judgments
ol the Hon'ble Supreme Court of Pakistan. '

{in) In the case of Maj Zail-ul-Hassan, Home Secretary vs. Mrs. Naseem Ch, {2000 SC‘MR
6435), the Hon'ble Supreme Court has held that: ‘

A\
disciplinary proceedings are pending against the"
Order passed by this Court, However, we may
ar the petitioner to continue with the disciplinary proceedings ..
fairly dnd in accordance with law."

{iv) In casc titled as Ca
((sic) SCMR 1637) the Hon'ble Supreme Court up?
which the High Court had directed department
placed before Promotion Board, The Hi

Government under which respondert civil servant's case for promotion merited
consideration, but he was illegally ignored.

(vl In the same manner, in case of Sh. Muhammad Riaz, vs. Gout, of Punjab through
Secretary Communication and Works and another [(2003 PLC (C.S) 1496)] it was held' that
“withholding of promotion is a penalty and therefore refused to issue a formal notification
of the promotion of the petitioner, after he had been recommended by the Provincial
Sclection Board, which was duly approved by the Competent Authority, was illegal and
arbitrary in as much as that it was withheld on the ground of an anticipated departmental
inquiry. . :
14, A p?inc?,ple of law has been enunciated by the Superior Courts. The nutsheli of_the. same is
hat a civil servant against whom a departmental inquiry or criminal proceedings are pending is not an

-
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.o * [Multan Bench Multan]

e Preseid: Soan Kuawar, J,

SHAMA KHAN ZAFAR--Petitioner

VEersus

! . DISTRICT COORDINATION GFFICER, LODHRAN etc.--Respondents - ' . b

W.P. No. 15606 of 2012, decided on 14.4.2014,

Consutution of Pakistan, *373-- . ' b

»=-+Art. 199--Constitutional petition--Promotion to next higher grade--Appointment against leave
vacancy--Scniority list of vmployees--Juniors were promoted--Inquiry was pending:-Disciplinary
proccedings pending against civil servant was not sufficient ground to disregard:lawful right of
four consideration for prommotion--Validity--Mere pendency of departmental inquiry or in .
presence of mlnor penalty, a civil servant cannot be denied of his fundamental rights to be
considered for promotion where his batch mates and even juniors are considered and promoted--
Petitioncr, who is a teacher by profession, must have gone through frustration and mental stress
clue to denial of his legal right--Concept of administration of justice has been defined and
interpreted by a number of judicial pronouncements. [P.49)A & B

Mr. Noor Ahmad Khn Meo, Advocate for Petitioner,

Mr. Aurangzeb Khar., Assistant Advocate General, Punjab for Respondents.
Date of hearing: 14.04.2014 '

. ORpER :
Through instant writ petition, the petitioner has called in question his non-consideration by the

Departmental Promotion Committee for promotion to next higher grade i.e. BS-16 under uplift and
"upward mobility {Pay Package w.e.f, 1.12.2009). ‘ :

3365/Admn dated 10.08.1986 by the competent authority. On query regarding .
verification/confirmation of posting of the petitioner as EST by the Deputy District Education Officer,
Kehror Pacca as well as the incharge Head Master, Govt. High School, Bahawal Garh, Tehsil Kehror
Pacca, District ‘Ladhran vide letters dated 27.09.2010 and 16.08.1986 respectively, the District -
; Education Officer informed that the services of the petitioner as EST had already been S
. conflirmcd/verified vide Letter No. 3365 dated 16.08.1986 on permanent basis. ;
< 3. Subsequently, the Chief Minister of the Punjab vide notification dated 06.1 1.2009 approved
the structure for uplift and upward mobility of ’rimary and Elementary School Teachers {Male and‘. ;

Female) of all categories in Punjab w.e.f. 01.12.2009 as per ratio given below:-- - . " :
Category of Initial Level Lével | Level 1 -
Teacher , o
Pay Ratio Pay Ratio of Pay Ratio of
Scale of Post Scaie Post Scale Post
PSTs (Male & 135-9 S0% BS-12 35% BS-14 15%
Female) ' .
ESTs(Malc &. B8S-14 50% BS-15 35% BS-16 - 15% v
F‘cmnluhlv .
hup/www pljlawsitn.comMmiiPLIZ0 15045 i 1
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" benefit of nex hipgh

- Lodhran, he was intormed that his name was not considered by the Departmental Promotion

-Government o the Punjab Health Department Lahore and others {2008 PLC (C.S) 1019) and Muhan_%mad
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Mefs{linviniy | 138774 % BS-15 35% BS-16 15%
n/’ 3 i‘? . .
. ﬂ-:»r-\:,:uni thir semontylist o ESts (General), District Lodhran was prepared in which the petitioner

as placed ar SeNo, J70 T

ne meling of Departmental Promotion Committee, Lodhran was convened on
11.08.2011 but the

petinoner, vohose seniority was rated at Sr. No. 17, was not considered for the
er grade BS-16 and his juniors, who were assigned seniority at Serial No. 18 to 6
were awarded 5-10. When the petitioner approached the Executive District Officer {Education),

Committee due 1o the reason that his inquiry was pending on the basis of an Audit Para‘in respect
his irregular appomtmnent against the post as EST.

4. The peutioner prayed nat a direction may be issued to the respondents to place his case
bcl‘orc the Departmental Promotion Committee for fair consideration to award grade BS-16 under the
structure of uphft and upward mobility at par with his batch mates.

5. Notiee was issued to the respondents who filed report and para-wise comments wherein, it is
mentioned that in the year 2006-09, the audit scrutiny was conducted by the Audit Department of
office of the Deputy District Education Officer (M) Tehsil Kahror Pacca. The Audit Officer raised the
objection reparding appointment uf the petitioner as EST at Government Middle School Mohammad
Saced Tehsil Kahror Pacca in the shape of Advance Audit Para No. 02 that the appointment of the .
petitioner ik epulio aid needs on inguiry into the matter and an inquiry officer was deputed to look
into the matter. ,

6. Learnced counsel for the petitioner has argued that the pendency of inquiry on the basis of
Audit Para couid not have been made basis for rnon-consideration of the petitioner in the next higher
grade BS-16. He contended that it is a well estatlished law laid down by the Hon'ble Superior Courts
that the pendency of inquiry and cven minor penalty cannot come in the way of promotion. Reliance
has been placed on Maj. Ziaul Hossan, Home Secretary and others versus Mrs. Naseem Chaudhry {2000
'SCMR 645}, Mrs. Sanjida Irshad, Assistant Director Nursing, Bahawalpur versus Secretary to

Afzal Khan vzrsus Government of Punjab through Secretary to Government of the Punjab C&W
Department and another {2009 PLC (C.S.) 40). The Hon'ble Supreme Court of Pakistan in its judgment
has held thut some disciplinary proceedings pending against the civil servant is not a sufficient ground
to disregard his lawlul right of fair consideration for promotion. Moreover, the Hon'ble High Court in
the above cited judgment has held that the civil servant cannot claim promotion as a matter of right,
but it is an inalienable right to every civil servant that he be considered for promotion along with his
batch mates, if he fulfills eligibility criteria.

7. During the course of arguments, learned Assistant Advocate General Punjab has fairly
commented that a civil servant cannot be disregarded for promotion if one is not otherwise ineligible.
He has fully apreed with the judgments passed by the Hon'ble Superior Courts on this issue. .

8. I'have given my anxious consideration to the arguments advanced by learned counsel for the
petitioner as well as learned Assistant Advocate General and have perused the record with their able
assistance. - : )

9. This is an admitted position that the Chief Minister of the Punjab approved the structure of a
uplift and upwiod mobility of Pritnary and Elementary School Teachers of all categories vide
notification dited 06.11.2009. In pursuance of the said notification, EST and other cadres were to be
awarded next lapher grade BS-15 & BS-16 on the basis of date of their regular appointments and
lens“xof seivice on the recommendafions of District Sclection Committee, Lodhran. Conscquently, the
District Educntion Oflicer, Lodhran notilied seniority list for such promotion and petitioner's seniorify
was reckoned it Sr.No. 17 4 the said list. The Departmental Promotion Committee was convencd on
11.08.201 1 but the pefitioner's niune was not placced before the same, as a result of which the juniors
to the petitioner, who were assigned seniority against Sr. Nos. 18 to 65 were awarded BS-16. From the
parawisc comuents filed by the respondents, it is made clear that the name of the petitioner was not
placed belore the Departinental Promotion Committee due to the reason that an inquiry on the basis of
advance Audit Para was pending against him., :

10, As held by the Hon'ble Superior Courts of the country that the pendency of inquiry and one
minor penalty cannot come in the way of promotion of a civil servant. Further that civil servant cannot
clubin promotion as aomatter of vight but itis also undisputed fact that it is an inalicnable right of every
civil servant that he be considered for promotion alongwith his batch mates.

3
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R Surprisngly.in the instant case, the petitioner was deprived to be considered for promotion
ac next higher puade BS-10 before epartumental Promotion Committee, Lodhran on the sole reason
at his inquiry regarding Audit Para 'vas pending. _—

A Article 1 of the Constitution of Islamic Republic of Pakistan, 1973 speaks about the right o
msii’vfduals to be dealt with 1y accorduai.ce with law, Lo enjoy the protection of luw and to be treated in
accordance.with Lnw 15 the inalienable cight of every citizen, wherever he may be, and of every other
person for the tinne being within Pakis'an. In the samc manner, Article 25 of the Constitution of Islamic,
~ Republic of Pakistaui, 1973 ensures ¢juality of citizens by mandating that all citizens are equal before 3('1

law and arc cntitled to cqual prolection of law. : - !<
| 13. Chapter-1of the Constitubon of islamic Rcpublic of Pakistan, 1973 is an integral part of the
| Constitution and ol State functionar.2s are duty bound to extend these rights across the board to the
aitizen. 1t is not necessary for State functionarics to have performed their Constitutional obligations .
alter intervention of the Hon'ble Supe ior Courts. Under Article 199 of the Constitution of Islamic - :
Republic of Pakistan,. 1973 this Courd has the jurisdiction to protect and enforce the fundamental
crights of the citizens which have been d=nied. According to Article S of the Constitution of Islamic.
Republic of Pakistan, 1973, loyalty to State and obedicnce to Constitution and law is the inviolable
obligation of every citizen wherever he may be and of zvery other person for the time being within
* Pakistan. The word “citizen” does not confine to the ordinary citizen of the country but also covers .
“person’s function: i connection with the alfairs of the Federation, Province or a legal authority. All'the
. State functionarcs are duty bound to strictly adhere to the Constitution and. specially Articles 4, 5 and
: 25 of the Constitution of Islamic Rept.blic of Pakistan, 1973 while dealing with their day to day . : i

business. They should not wait for intzrvention of the Hon'ble Superior Courts but to extend equal

treatment and protection of law whencever they are seized of the matters of the aggrieved persons.

14. In the present case, the respondents were mindful of the fact that there are number of

judgmcents passed by the Hon'ble Superior Courts having decided question of law that mere pendency -

of departmental inquuy or m the presence ol minor pcnalty, a civil servant cannot be denied of his

fundamental rights to be considered for promotion wi.ere his batch mates and even juniors are
" ‘considered and promoted. The department sat over the case of the petitioner for a long time waiting for
. the decision of this Court. The name of the petitioner could have been placed in the next scheduled

meeting of Departrnental Promotion Committee but tite needful was not done in complete determent.

The petitioner, who is a teacher by profession, must have gone. through frustration and mental stress

due to denial of his legal right. The concept of administration of justice has been defined and

interpreted by a number of judicial pronouncements. Reference could be placed on.the judgment i

passed by the Hon'ble Supreme Court of Pakistan in case titled Samiullah Khan Marwat

versus Government of Pakistan and another reported in {2003 SCMR 11401, in which concept of .
administration of justice has been iuterpreted, the relevant portion of the judgment is reproduced as \‘-4
under:
“The exercisc ol powers by the public [unctionaries in derogation to thc direction of law would i
‘amount fo disobey the command of law and the Constitution. The concept of administration of -
justige is not confined only tu the judicial system rather every person discharging the functions
in relation to the rights of peonle is bound to act {airly, justly and in accordance with law." : !
. 15. In the aforementioned circumstances, | have no other option except to allow the.instant :
writ petition. The respondents are directed to place petitioner's promotion case before the Departmental
Promotion Commiittee, Lodhran within a period of two months from the receipt of this order-and the :
\\Departmental Promotion Committee shall consider the promotion case of the petitioner in highly rair; .
*"and just manner. The result of the Departmental Promotion Committee shall be conveyed to this Court
through the Deputy Registrar (Judiciad). The instant writ petition is allowed in the above terms, i
(R.A)  Petition adiowed
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promotion within a period of 30 days.
"t {(R.A))  Pectition allowed
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TV pe.
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<L Bhitesa)h Comm:ss:op

I, Bubhion Sher, Judye, Special Ehtesals Court-I1 Khyber f’mkhtunﬂil’x&vu,’
~ hereby charee You accused namely; ; '

Riiwe
8747}

S f g
a0
LTRSS

I’ T

Cnn e

» 4

. rMuhammad Riaz, ageq about S0/51 years, Assistant Dircctor
. . " . . . ’
, Minerzl Dcvclopment, Mines g, Minera} Department Khyber
g i".:l.:.')tur;khwa, presently posted as Assistant Director (Royalty)
[ Meadguarter office, Peshawar, | '
_ ‘ - . | .
: ; EENEH Yiolisin Al Khan, aged about 32 years, Assistant DII’GCIQT’ Mineral
P t . c . ‘ ol
-E;'ﬁm ‘ ' f.'cvclopnu:n L, Minces & Mineral Department Khyber Pakl'1tunl~:h\-va,
- 2_“‘,, * .
LA : .
S . }: . iesently vosted as Assistant Director Mineralg Development, Swat,
SR R TeL) ' : ' : N
O M
PR OGS 3 Noor-ul-Islam aged
kt RA &

about A6/47 year
1.'3::\';*.lopmc:1t, Mines & Minera] Department Khyber
’

Pakhtunkhiyg ,
posted as Assistant Dire

presently

Mardan.,

S Assistant Dirdetor Mineral:

ector  Minerals Development,

SR I ?gahooi'-ud-Din aged about 49 /S0 ye

Developmei t,

o v e g ¢

LELCTRRGY,

%
T

- .

Mines & Minera] Dep
Fresently posted ag

S e oy -
: o o e

Assistant Directg; Miner
Hcadquarters office, Peshawar,

S. Nazir Ahmed, aged about 613 years, s/o A
Sheesha, Shauh Kot, District Mansehrz, _

Ashral Ali ageq about 41 years s/0 A

i Zaman r/o Sh
I\‘Innschra, as follow:- .

Firatiy.. That yoyu accused No.l Muhammad R,

Development Officer during the

> periqcf from
06.11.2008, as Dpo from 23.0

Assistunt Dircet

or, Mincry|
07.05.201% o

Departmen c,

21.10.2015, during your these

Ahove mentioned canacivien, in connivanege
CETAsCd At seria) No. 20 6 and in arthe
dge .
't_‘g a -~ o
e Y JOT T -
S A’rlol'.\"'-"" ‘
| BN pa

- anmingr Copying ls'r".lu}ch,
- Ehtugab Courts, KK,
* A" Peshawan

!

Al ar.NDbe

1}
[N

.

[

ars, Assistant Dir

bdul Hagy, r/o At

Manschrg,

akhtunkhwa! )

als Developmerj L -

ctar -

ah Kot, District

-

i
Riaz posted as Mincral

10.07.2006 to

92010 to 31.10.9011 4nq

froin
fenures L fhe
With ' your ae-

ey

rance of your

cclor Mineral
artment Khybhe) p;
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mining which Was continued til) 12.10.2015 and

thua you
willfully failed to fuinn your .

duties and ICSpOﬂSlblllLILb unclu

the law, 1|lcoal‘ytbenefted \ouz co accuscd No.5 by

BUDDIessing the aooh\,atxon in your office and allowing the

/ Co subletee your co- accx..sed No.6 for unauthorized and illegal
‘ vrcavation end you accused causced to suffer public exchequer P
- - huge monetary loss to the tune of Rs. 64 ,204,000/- and '

theredy committed offences as defined u/s 23 of the I\hybcr

F . Pakhtunkhwa Lhtesab Commission Act 2014 (as amcnded

;o
: .{ ] , unto da te) punishable under section 24 read with schcdulc . Il :
O l thereto of the said Act and within the cognizance of this Court, HE
! Thircdly:- oy you accused No.3 Noor- ul-Islam while posted s g
S | - Assistant Director Mineral Devclor*n"cat Mansehra w.c.[, .
I 02.04.2C13 10 29.07.2013 and 18.11.2014 (0 06.05.2015, the f

H » N
1 ~. 1) g, " .
. .upplu,quon filed by your co-accu sedd No.5 on 14,06, ’701') mn ;

' i
\ﬁ the ofucc lenure of your co-accused No. 2 for the renewal of Co

the mining lease, deliberately it was kept pendmﬂ from

14.06. 2012 to 10.04.2015 whereas you accused vcre cluty
bound to prepare and: submit the working papers to Lhe

competent authority for cancellatlon of mmmg lease but you
with malafide intentions did not fulf 11l the same. Similarly, m

your second office-tenure you accused xllcrrcllly and unlawfl ullv

5 o cid not prepare the working papers for the ¢ cancellation of. - I '
f’ﬂj“ mining lease. r‘urthermore you accused illegally issued 200 '
ff?-’ T challans in your second tenurc from Serial No.1701 to 1900 ,
??? v ! . of the Challan hook on 17, 02.2015 to unauthorized and Jllwrml .
}E»s ' subletee your co-accused No.& inspite of the fact that the \ ’
; ?ii - mining lease had been expired on 19.08. 9019 S0 you accused _ '. :
%%*352 - ‘named  above williully failed to fulfii] your duties and ;
%*,?* ' 1..5pons;bxl1txcs and illegally benefited the unauthorized , E‘
f%‘."\ subletee your co-nceused No.G aned you nccused caused to !
3::1: . suffer public exchequer huge monetary loss to the tune of Rg. ] ,
E:’” o 64,204,000/ - and thcreby commitied offences as defined'u/s :
h ' 23 of the Khyber Pakhtunkhwa Ehtesab Commission Act ‘
‘ é{: L 2011 (a5 amended upto date) punishable under section 24 "
;;; L ressowith schedule there lo ol the said Act and within the [
;&ﬁc‘.\% cornizance ol this Zaurt, i
g

] v
..;,m( . “

Copying Branct
«3h Coulits, (R
7, Povh‘“‘“r

s
- ‘%‘ g h:.._-. -..\\“b
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That you accused No.4 Zahir-ud- Din, whijle posted  as
/'"“I.)ldnl. Dircctor Dcvclopmcnt Manbehra w.e. [ from

3.04. ’30141 to 14 11.2014, your . co-

Ahmac!) had alrcady filed an’

I

accused N05 (Namr

aDDIIC'IL'O‘n {for renewal of mining I |

. |

: 1‘ }' lcase on 14.06. 2012 This appncauon under the law was time- % . ’ |
o i baurred, s0 you accused were required to prepare and submit L f
. ‘ .  the working papers to the competent authority for cancellation : [
% : ol mining lcase but m:>p11.c of clomﬂ this, you accused illegally ' ! :

C . and fraudu.cntly issued 200 challans from 1501 to 1700 on
. : |

02.056.2014 10 your co-accused. You accused willfully failed to

Aht s e

fulfill your duties and r responsibilities anci 111u7a113 benefited

the unauthorized and 1llcﬂal ,ub‘x.tet. your co-accused No.6

and you accused caused to suffer public exchequer huge
monetary loss to the tune of Rs. 64 ,204 OOO/— and thereby
3 committed offences as defined u/s 23 of the Khyber
Pakhtunkhwa Ehtesab Commission Act 2014 (as amend(.cl _ .
upto date) punishable under section 24 rvad with schcdulc ‘ : Ly
. thereto of the said Act and thhm the cognizance of this Court. -
Fifthly: That you accused No.5 Nagip Ahmad were g_,mnlul mining
no lease vide No. MDW/MA/ML -Feldspar(100)/2007 over an “ ,]:'-' -
L ! arca ol 299,163 acres near Village Shahkot, rhstnct Mansechra ;
% ' ! cn 20.08.2007 for the period of 5 years valid upto 19.08. 2012 ‘ §
i ' but you accused did not work in the said lease arca since - 11
".’}\ ' : June, 2008 to May, 2010, but even then you were rccewmo - P
f“ '. transit challans from your co- accusccl No.1 since 28.06.2008
I . Lo 28.06.20! 1 and yYou accusced received 1500 challans during -
; the period and utilized it whereas, this area was ile sine
2008 to May, 210. Inspite of directions issued by the Assistant .:'
3 Direator Mirera) 1')<:vc'h>prm-nl' Metnschra you willfully dicl riot, :
W . submit the monthly Droductlon report showing raising and |
‘!‘_l dizpatches of eldspar since June, 2008 to Feb, 2011 and did
f‘ ' not deposit the deed rent and annual rent as well. You ,
a i o accused also sublet the mining area to your co- raccused No.6 .
4 f:' o illegally and without the permission of the licensing authority | B
i ﬁ: thxour*h authority letter dated 23.10.2013. You accused in »
' ,‘ ‘ conr..\.'.'*.ncc with accused No.1, 2, 3, 4 and & remained ;

?Q{V "~ dnvelved in unauthorized mining of fldspar and due to thi
II.'-’ N =) .

yh
0“[‘%3 .
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\ L ¥ '
common inteniion and common obiect of\'ou all, fraudulently

and illegally 1ssued 1500 Transit Chalia

-

iy, # ike

ns to your co-accused
., No.5, Mazir Ahmad from 28.06.2C08 to 28.06.2011 lor

;( Feldspar mining area, but in fact no practical excavation/.
o work was executed in the said area during the above
\‘ " mentioned period and thus you failed to exercise your
Dl :
. f "f:,;:; o authority required under the law as you were bound to inspect
i i

practically the area at the timé of issuance of challans

mentioned above. Similarly, you did not prepare the working
i.;. N } " papers for the cancellation of the lease to licensing authority
5‘\\: i and willfully failed to fulfill your duties; and y'oﬁ accused
; :\:'* a [ caused to suffer public exchequer huge mom.tqry loss to thp
bty

tune of Rs. 64,204,000/~ and thereby commeLcd offences as

; § dehned a/s 23 of the l{hybcr P.,lkhtunkhwa Lhtcsab

Commission Act 2014 (as amended upio date) pumbhablu
under section 24 read with schedule thereto of the said Act
and within the cognizance of this Court.

.\

. \. .
That you accused No.2 Mohsin All while posted as Assistant

1.

Director Mineral Department, Mansc,hra w.e f' 31.10.2011,

*.;,* " during this tenure, your co-accused No. 5 Na/u' Ahmad filed
: {f*'i; . an applicaticn for renewal of the mining lease on 14.06. ”012
;%':r‘ aftcr 9 months and 25 days of the expiry of the period f[or fxlmg
?ey apphcatnon for renewal of mining lease, you accused No.2 was

requircd under the law to prepare and submit the working
papers for cancellation of mining lease; but you illegally,
fraudulently kept the said application in your ollice and had

not acted upon. Similarly, 'you accused named above posted

.

1s Assistant Director '\/Imcral D.,partmcnt Manschra w.c.1.
25.07.2013 10 14.04.2014 but during this tenure too, you did
" not prepare and submit the working papers to competent
authority for cancellation of mining lease. During{ your above

mentioned tenures, your co- -accused No.S. tl*rou<7h authority

Licensing Authorit bublet the leased arca to your co-accused
- . B

vou ancused did not talie any aeiion """"'hl. akove named co~

rozuscd NoS and has been failed to stop the unanthorized

\l ',\“C,\.

s ¥ v , AT

letier dated 23.10.2013 without the pcrn’ussmn of the

No.6 (Ashral All), who involved in unauthorized mining but

PRI S SUL SUUL S SRR
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you accused caused to sufler public exchéquer hug ge monctary
loss to the tune of Rs. 64,204,000/- and thercby cornrniléte‘d
offences as defined u/s 23 of the Khyber Pﬁkhtuﬁkﬁw:a
Ehtesab Commission Act 2014 (as amended upto clatc]

punishable under scctxon 24 1‘cad wuh schcdule Lhereto of Lhe

| | |
Lly:  That you accused No.6, Ashral Ali remained involved in

2015 underthe cover of authority letter dated 23.10.2018 aﬂd
in connivance with your co-accused No 2,3, 4 and 5, you

accused illegally obtauned the transit. Challans from your. co-

il accused No. 3 and 4 and utilized them -and due to tlns

. . p'ractxcg you accused caused to suffer public e» chc.quu' hum;

mom.tary loss to the tune.of Rs. 64,204,000/~ and Lhercby
g co*nmxtted offences as dchned u/ s= 23 of . the Khyber
Pakhtunkhwa Ehtesab Commission AJCt 2014 (atsilam‘ucn.dc-:cl
upto date) punishable under section 24 read with schedule

thereto of ‘the said Acl. and within the cugmaar\cc of this Couxt

i . : x

) : ' )
‘Seventhlyi-That you all accused at serial No. 1 to 6 during posting in

PR and in connivance ol you all illegally assisted and facilitated

* e o this Court.

Ly misusing your authority and due to your above mentioned

illcgal acts, you all six accused caused ‘to suffer public

Khyber quchtx1151<hwa Eh‘tesab.‘ Commission Act 2014 (as
amended upto date) punishable under section 24 read with

schcduh, thereto of the said Act and within Lhc conm/anca of

i
. 1
: t

arees.

!‘ i"J" o~ i C\\ PR < “ e » 7
o = A.-n;.( : Iudze Toecial,,
. u?“““ﬁ"ﬂ; AR Ehtesab Court- 11, K PIx~
Yo [ESRVIRN 4
B s ab Pzshawar
N
%/Og" :

{
i
. i
1
!

i

said Act and within the co"nuance of this Court o !'- S

. unauthorized mining of feldspar from _23.1’0.-20 13 to Octob'ér; T

different categories, working in official and private capacities -

one another in excavating mincs.in Ntter violation of the Jaws -
»

exchequer huge monctary loss to the tune of Rs. 64 ,..04 000/-

and thereby committed offences as dcf_med u/s 23 of ;the

~And | h(.rc.by direct that you be tried’ by me on Lhc aid,
Qe ‘

|
_—.—-—-7//’""'” .&//Vf K "’/J

SN ——
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Mote: - The charges ha.)e been read over

to' the accused and |
- explained in their own language.. : ’

A Mo

]

. !

. ' i
"Q: Have you heard and understood the same? L !
i

t

|

- Q: Do you plead guilty to the charges?
CAL JVO

St
' g} ‘1. Muh.unm..ld Riaz @

{ / a éaho’or-ﬁd-Din | N\/‘\gfﬁq(e—rx

2. Mohsin Al Khan o H EMZ ;

&, Ashraf Al

S e e e e e v——— s c—

Judge Special
Ehtesab Court-II, KPK
Peshawar
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Love, Muham_mad Ria

“Z et

My, Farooq Shaly, ADDPG
accused  jn. person
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02.06.2016.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA = %

L]

PESHAWAR i

Service Appeal No. 672/2018 -

Zahoor Uddin ....ooiiiiiiii e e e e e Petitioner !

VERSUS

Government of Khyber Pakhtunkhwa ..............cocoooiiiiiii e, Respondent
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BEFORE THE KHYBI:?R PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Service Appeal No. 672/2018

ZAhOT A DN .o e Appellant

Versus

Government of Khyber Pakhtunkhwa ete...............ooo Respondents

Respectively Sheweth

Parawise comments on the behalf of respondent No. 1 to 4

Preliminary Objections

1.

That tﬁe appellant has not come to this tribunal with clean hands nor the appeal is

based upon legal footingigfand is therefore liable to be dismissed.

That the appellant has 1o cause of action or locus standai to file the instant appeal,

hence this appeal is not maintainable in its present form.

- That the appellant is not entitle to any relief and this appeal is filed just to waste the

precious time of this court.

4. That the appellant has no case in his support.

Reply on facts %/;

1. . Para lof the service appeal is correct. ‘

Ee

2. Para 2 of the service appeal is correct to the extent that, currently no any R
complaint exists against the Appellant. "

3. Para 3 of the service appeal is correct.

4. ‘Para 4 of the service appeal is correct to the extent that, the meeting of Provincial
Selection board was heldA on 28-12-2017. The Provincial Scléclion board deferred
the case of Appellant for promotion due to pending of an enquiry and the Ehtesab
Court case.

5. Para 5 of the service appeal is correct to the extent that, the- appellant filed
departmental appeal dated 18/01/2018 through proper channel which was
forwarded to the Appellate Authority for decision, Vi(i?i letter dated04/04/2018
(Annexure-A)

6. Para 6 of the service appeal is correct.

7. Para 7 of the service appeal is incorrect. The case was processc;& iﬁ accordance w'ith

Rules/Policy and inlight of Judgments of Peshawar High Court Peshéwar. The

- Appellate Authority rejected the appeal of the appellant with reason “rejected the

subject appeal as it merits no consideration” (Annexure B).

e =




’/

) . Tovim

L j )

) ' 8. In reply to para. 8 of the service appeal it is submitted that, the appeal of the

appellant is liable for dismissal on the following grounds.

GROUNDS
N

A.

Development Depar
Respondent No.01

Para “A” of grounds of service appeal is incorrect. The decision takén by the
Provincial Selection Board Khyber Pakhtunkhwa is clear and covered under
the relevant law.

Para “B” of grounds of service éppeal is incorrect. Detail reply is mentioned
in the above paras.

Para “C” of grounds of service appeal is legal. The decision of Provincial
Selection Board is lawful and covered under the law.

Para “D” of grounds of service appeal is incorrect. Detail reply has

mentioned in the above paras.

Para “E” of grounds of service appeal is correct to the extent thét, inquiry -
initiated against the appellant was concluded with the imposition of Minor
penalty i.e. stoppage of one incrementi without cumulative effect” on the
apioellant (Annexurc C)

Para “F” of grounds of service appeal is correct to the extent that a case of
Ehtesab Commission is pending against the appellant in the special Ehtesab
Court Khyber Pakhtunkhwa. Hence the order of respondents for deferment of
promotion is lawful and covered under the law (Annexure-D).

Para “G” of grounds ol service appeal is incorrect. Reply has mentioned in

the above para F.

Para “H” of grounds of service appeal is legal. The order of respondents is

lawful and covered under the relevant law.

Khyber Pakhtinkhwa
Respondent No.0
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

Service Appeal No. é72/2018

) (e To 0L T § ) AR Petitioner

Government of Khyber PaKR{UNKAWA «.......eovoveeeeeeeeer e, Respondent

AFFIDAVIT

I, Said Muhafnmad, Supérintendent (Litigation), Directorate General Mines and Mineral
do hereby solemnly affirm and declar¢ that the contents of the accompanying para-wise
comments are true and correct to the best of my knowledge and belief and that nothing has been

concealed from this Honorable Court.

Identified by [1]7]2]0[1 [-[8][5]3]1]4a[5]4a][-]3]
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~ Government of =Y
Khyber Pakhtunkhwa
Minerals Development Department

No. SO (E)/MDD/2-4/2018/KC
Peshawar, 4™ April, 2018

7

To

The Secretary to Govt. of Khyber Pakhtunkhwa, R
Establishment Department

~ Subject; APPEALS OF ASSISTANT DIRECTORS (BS-17) OF MINERAL

DEVELOPMENT DIRECTORATE, KHYBER PAKHTUNKHWA
Dear Sir, ‘ o

i am directed to refer to this department's letter of even number

dated 07.03.2018 on the above captioned subject and to. state that the officers, whose:

appeals have already been sent to Establishment Department through the above quoted
letter, have filed a Writ Petition No.1284-P of 2018 in the Peshawar High Court, Peshawar
(copy enclosed); with the plea that their appeals are pending before the
Worthy  Secretary, Minerals Development Department, Khyber . Pakhtunkhwa,
Peshawar/respondent No.1, which requires to be decided. The Peshawar High Court,
in its judgment dated 22-03-2018 (copy enclosed), passed the following orders:-

“The petitioners. are, directed to appear before the worthy Secretary,
Minerals Development Department on 29-03-2018 at 10:00 AM. Surely, the
petitioners should be provided sufficient opportunity to piead their case.
Thereafter, the worthy Secretary is to decide the matter within thirty days. In
case, the relief sought by the petitioners cannot be granted then reason in
writing be recorded for the same, and copy thereof be transmitted to the
worthy Director, Human Rights Cell of this Court.” ‘

o]

2 it majs’z"be add.ggg@taathin compliance to Peshawar High Court's above

;u‘dgment, the petitioner came/calied for-personal hearing on 29-03-2018 at 10:00 AM and

during hearing, both the petitioners were of the view that they have nothing to add new

and ‘their stance is the same which already " explained/expressed in- their appeals
submitted earlier. -

3 However, it may also be added that the Secretary, Minerals Development

Department, is not the Appellate Authority in the case to decide appeals of the ,officers
(petitioners). ‘ , o v,

4 In view -of the above, it is, therefore, requested that decision of the

A‘ppellate Authority, on the appeals already sent to Establishment Department, may
please be communicated to this Department so that case could be processed further,

~accordingly.

Yours faithfully,

-

. (Muhammad Javed)
.- " Section Officer (Estt;)
Encls: as Above: e -

Endst: No & Date Even: : e

Copy is forwarded for information to:-

Mr. Wagar Ahmad, Additional Advocate General, Khyber Pakhtunkhwa, Peshawar.
Director, Human Rights Cell of Peshawar High Court, Peshawar.

The Director General, Mines & Minerals, Khyber Pakhtunkhwa.
P.S to Secretary Minerals Development Department.

- )
p\\\ne}\ ("\)

belleTER

0.‘)
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~° GOVT.OF KHYBER PAKHTUNKHWA
o ESTABLISHMENT&ADMN DEPARTMENT
| ~ (REGULATION WING)

'No. Kc. SO(O&M)E&AD/10-4/2014
Dated Peshawar, the 8th May, 2018

. .,.‘

| ':;The Sccretary to Govt. of Khyber Pakhtunkhwa.
Minerals Development Depart:ment.' S

g,uthany rejected the subject appeal as it merits no consideration.

I
ours faighfully,
(Dr.Irum Shaheen)
- SECTION OFFICER (O&M)
Copy to:- :

PA ta Deputy Scerctary (Reg-111), Establishment Department

SECTION OFFICER (O&M
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Min,era.lsi Development Department

r . t

No. SO (E)/MDD/2-4/2018/'[ 37} <~
Dated Peshawar, May 22. 2018 o

To ~

The Directorate General,

4
Mines & Minerals, oo
Khyber Pakhtunkhwa
‘ , » ' MINERALS
B , SUBJECT: APPEAL OF ASSISTANT DIRECTORS (BS-17) OF _‘
| . ~ - DEVELOPMENT DIRECTORATE, KHYBER PAKHTUNKHWA S
: . ‘ . . . . ”eac . q ..,

-t am directed o refer o this Department's letter No SO(EMDO/
2-4/20181KC/20,;73/7‘5 dated 07-03-2018 on the above captioned subject! and .
to'inform that the Competent Authority has been pleased to reject the subject appeal !
as it merits no.consideration.

P

sl Section Officer (Estt)
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Governmént of
Khyber Pakhiunkhwa
Minerals Development Department

Dated Peshawar, August 03, 2018 J

- NOTIFICATION

No.SO(EMMDD/4-1/Vol-1112018: WHEREAS, Mr. Zahoor-ud-Din, Assistant Director
Mineral (BPS-17) was proceeded againsi under the Khyber Pakhtunkhwa Government
Servants (Efficiency & Discipline) Rules, 2011, for the charges as mentioned in the
Charge Shee* and Statement of Allegatinons deted 15-09-2017, e=rved upon the said
officer; _

2. AND WHEREAS, Mr. Israar;ul--Haq, Director General Monitering &
Evaation, Planning & Development Department was appoiited as Enquiry Officer to
conduct ha inguiry against the said accused officer;

30 AND-WHREREAS, the Enquiry Officer, after having examined the charges,
evidence on record and explanation of the accused officer, submitted its report, wherein
the charges against the officer being of serious nature have been established beyond
reascnable doubt;

4. AND WHEREAS, the Competent Autho.ity, afier considering the
Inquiry Report and cther related documents of the case, served a Show Cause Notice
upon the said officer to which he replied, and provided him opportunity of personal
hearing;

5., NOW THEREFORE, the Comnetent Aut~~rity, after having considered
the charges, evidence on record, flndlngg of the Enquiry Officer, u.2 explanation of the
dccused officer, and exercising his powers under Rule-14(5)(ii) of the
Khyber Pakhtinkhwa Government Servants (Efficiency & Discipline) Rules, 2011 read
with Ruie 4(1)(b) of (APT) Rules, 1989, has been pleased to impos: a minor-penalty
of #& M*‘paqn of one increment without cumulativ~ effect™; upen Nir. Zahorr-ud-Din,
Assistart 'Director Mineral (PPS-17), Directorate General, I\/Imes & Minerais Khyber
Pakhtunkhwa, with immediate effect.

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

Endst: No. SO(E)IMDDI4-1IVoI-IIIZO1E/3/6'CW,/ Dated Pesh: August 03, 2018

Copy is forwarded to:-
1. Accountant General, Khyber Pakhtiinkiwa
PSO to Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
PS to Secretary Minerais Deve!opr“en:%' Department, Khyber Pakhtunkhwa.

W N

R

Directorate General, Mines & Minerals Khyber Pathtunkhwa.
" Officer cancerned C/0 Tirectorate General, Minas & ineral, Peshawar.

Master file. | : T {\)(\\

Dniice arder file. . : ,

’N =i
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(MUHARMMAD JAVED)

SECTION OFFICER (Estt)
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Noor- ul-Islam

' E_“u;v;tlor)munl
i):CbLW 'y post

Mardan,

T ) Zuhoor-ud-Din age

e

: = : elopmeit, Mines & Mi

e F:!l.ub[ltiy
F >

Nazir Ahmud,

Achral Aliage

Manschra

: Firsily.. That you

Assistune
07.05.20 15

3 mminor Capving H.r'm}ch, '
| Ehtus&o Courdn, Ki'K,
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Sher, Jad- ae, Special Bhtes
charge you accused n

Riag,
Dcvcl '\“ment

nkhwa, presently .posted
w q“quqn ter office, Peshawar,

Molisin A Khan,

ed as A

Postedd

| Headquartery office, p

Sheesha, Shuh Xot, Distriet Mansehrg,

about 41 years
Loas follow:-

Dcvclopmcnt Officer durmg
06.11. 200s,.

e ey
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Rm”cn:ncc No. 0172016 ‘
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izsion Vu Nfuua*arwd Riaz &

~"\

sl C.,uuxl I I\hylx r I’Lxlthnl T 1,

.zmcly; .

: B} i
aged about 50/51 ye._lrs

Mines &, Mmcxal Department I\hybu'

as Assistant Dn'cctor (R’oyalty)

aged about 32 years, Ass tant Director Mineral

artment Khyber pg
ssistant Dir ectox Mine

Mincs & Mineral Dup dxmunl\hw
rals Dcvelopment, Swat.
aged

about 46/47 years, ;

.} Q

ssistant Du\,CLO’
nt Khyber
<.Lor~ Mmeral

Mineral-
Mines & Miney: al Departme Pakhtunl»:hw;.m,
ed as Assistant Dire 5 Development,

d about 49/50 years, Ag blbtant Director Miner

meral Department Khybe)

Palkhtiunk hwa,
A5 Assistant Directgy

Minerals Devclopraent,
cshaway,

aged about 62 years, s/o /‘;dell;.l"f::l(], r/o Artar

/0 Ali Zamari r/o Shah Kot, District

amnmcl Riaz posted as. Mirzu al
the perioc from 10 07 °OOu to
.DDO from 23 .09.2010 Lo 31. 10 2011

Dive clor, l.)cp rlnent,
‘31.10.2013, during
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| Page 2 of 6

common intention and comumon object of vou all, fraudulently
and ilicgally 1ssued 1500 Transit Challans to your co-accused
No.5, Mazir Ahmad from 28.06.2008 to 28.06.2011 lor
Feldspar mining area, but in fact no practical excavationy/
work was executed in the said area during’ the above

mentioned period and thus you lailed to exercise your

'{: _ authority required under the law as you were bound to inspcct

' pracucally the arca at the time of issuance of challans
o menbioned above. Similurly, you did not prepare the working
i‘é} }?\ papers for the cancellation of the lease to licensing author 1Ly
;fl?'v <

and wmfully failed to fulfill your cuties, and you accused
causcd to sufler public exchequer | nuge monet"u'y loss to Llu.

tune of Rs. 634,204,000/- and thereby committed offences as
defined u/s 23 of the Khyber Pal\'htx.mkl'lw;-l Ehtésab

Commission Act 2014 (as amended upto date) pun"iﬂ:‘;hablu
under section 24 read with schedule Lhcrcto of the said AcL |
and within the cognizance of this Cour

\'\v.

Mohsin Ali while posted as Assistant

That you accused I\‘o.?.
Director Mineral: Department, Mansghra w.e.f 31.10.2011,

. » .
during this tenure, your co-accused No.5 Nazir Ahmad filed

~

an applicaticn for renewal of the mining lease on 14.06.2012

af ter 9 months and 23 c.ays of the expiry of the period for ﬁlmnr

dpplxcauon for rencwal ofmmmrv lease, you aceused No... w"ns

required under the law to prepare and submit the working

papers for cancellation of mining lease, but you 111c,gally,

fraudulently kept the said application in your olfice and hacl
not acted upon. Similarly, you accused named above posted

as Assistant Dircctor "Mineral Department, Mansehra w.e.l.

25.07.2013 10 14.04.2014 but durinrT this tenure too, you did

not prepare and submit the working papers to competent

authority for cancellation of mining lease. During your above

mentioned tenures, your co-accused No.S. tl"rough authority
letier

dated 23.10.2013 without the pcrnussxon of the

Licensing Aumoruy sublet the leased cuc,a to your co- Lu,cukc.d

N6 (Ashral All), who mvolvu‘l in una‘nLl'xon'/.n.d mining 1;'&.1t 2

VOLL BRCNSE ¢ (tl\. not "-«71:“ ane i Tonlolh) ﬁﬁ"in'lg‘L '\?’\O\]e named CO"

femascd NooS and has been failed o *'0'1 the unanihorized

- fhebe SR
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mning which was commucc' tll 12.10.2015 and thus 'you

willfully failed to fulfill your duties and responsibilities under

the. lw,.ﬂlcgal!y benefited your co-accused No.S by

suppresying the application in your office and allowuw the

:;L:blctcc yo‘u:' co-accused’ No.6 for unauthorized and illegal

-----

hugc monetary loss to the tune of Rs. 64 204 OOO/ and
ticredy committed offences as defined u/s 23 of the I{hybcr
Pakhtunkhwa Ehtesab Commission Act 2014 (as 'amendc:d
upto date} punishable under section 24 read with sche-c“li.1l'é

thereto of the said Act and within the cognizance of this Court.

That you accused No.3 Noot-ul-Islam while posted “as
Assistant Director Mineral Devclopment, Manschra w.c.l.
072.04.2C13"0 29.07. 2013 and 18.11.2014 to 06.05.201 5, thie

:nppliz:atxon filed by your co-accu sedd No.5 on 14.06.20172 in

the of.xcc lenure of your co-accused No.2 for the renewal of
the mining lease, deliberately it was 1~:<3];31:—----p¢31'1dinf7 from
14.06. 2012 to 10.04.2015 whereas you accused wwe duty
- bound to prepare and submit the working papers to Lhe
competent authority for cancellauon of mmmg lease but you
with malafide intentions d1d not ful ill the same. Similarly, m

your second office tenure you accused 1llcgcdly and unlawfullv
did not prepare the working papers for the cancellation of .

mining leasc. Furthermore, you accused illegally issued 200

challans im your second tenure from Serial No.1701 to 1900 R
of the Challan book on 17.02. 2015 to unauthoerized and illegal |
subletee your co-accused No.6 inspite of the fact that; the ,4
lmining lease had been expired on 19.08.2012. So you acéq’sed | =

‘named  above willlully failed to fulfifil your clu'ties zincl

responsibilitics and  illegally benefited the unauthorized
subletee your co-nceuserl No.6G and you accused caused to
suffer public cxchequer huge monetary loss to the tune of Rs.
()4-,1204-,000/-‘ancl thereby commitied offences as clcfincd‘l.l/s
23 of the Khyber Pakhtunkhwa Ehtesab Commisgsion Act £
2011 (s semended LIP[O cdate) punishuble under

rectowith schedule thereto of the saicl Act and within (e

coetzanes ol thin Cuurt,

mection 24
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you accuscdd No.4 Zahir -ud-Din,

while posted ag
/‘mbxst.mt Dircctor

Dcvelopment Mansehra. w.e.f from
23.04 2014 o 14 11.2014, your

Ahmac) hacl alreacly filed an

,“lcase on 14,06, 2012. This appl.catzon under the law was time-
barred, so you accused were re
the working

quired to prepare ¢ and submit

papers to the compctan nuthonty for cancellation

ol mining lease but mspxle of clomg this, you accuaccl illegally

and fraudulently issued 200 challans from 1501 to 1700.0n
02.06.2014 1o your co- accused. You accused wxllfully failed to
fulfiil your duties and responsibi lxtns and 1lleg'ally benefitec
the unauthorized and illegal subl

and you accused caused to suffer public exchequer huge

monetary less to the tune of Rs, 64,204 000/ and thereby

committed offcnces as defined u/s 23 of the Khyber:

Pakhtunkhwa Ehtesal Commission Act 2014 (as amendec

upto date) punishable under sectlon 24 r

and within'the cognizance of this Couxjt.
\-

That you accused No. S Nazir Ahmad were ﬂranu.cl rmnmﬂ
lease vide No. MDW/MA/ML- Puldsnar(lOO)/QOO/ over an.
area 0f299.163 acres near Village Shahliot, d,lst.rlct Manschta
cn '70 08.2007 for the period of 5 years valid upto 19.08. 2012,

but you accused did not work in the s
June,

aid lease area since
2008 to May, '7010 “but even then you were 1cce1vuw

from your co- accwccl No.1 since 28.06. ?OO
to 28.06.20!1 und you

the period and utilized it; wherens, thi
2008 to May, 210. Inspite of directio:
Direetor Mirey

Soaren was idle since

ns issued by the Assistant

submit the monthly production report showing raising
dispatehes of feld:

accused also sublet the mining arc

illegally-and without the permission of the hccnsmrv

through authority letter dated 23.10.2013

....... with acensed No.l, 2, 3, 4 and & remained

involv: ‘rf n unauthorized ;‘,‘.....“'! ol §

Adspar and due (o this,

T et <n o
'C/?) l'(.lyb 4 0f |

co-accused No. S (Na./xr .

aoohcat'on for rencwal of mining -

«,te«. your co-accused No.6

and !
spar since June, 2008 to I“cl) 2011 and did °
Nnot deposit the deed r
ca to your co- raccused No.6 K
authority

3. You accused in.

cad with schedule .

accused racet vgcl ISOO chaltans during -

- .

al NDeve lopment, Manschrn you willluilly dicl o

ent 'mcl annual rent as well. You

1 e
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vou accu sced caused to suller
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public c\chcqucr huge mom*Lr.u'y

lo 53 to the tune of Rs. 64 ,204% 000/~ and thereby <.oxmmuc,cl

ofﬁ.ncc.s as defined u/s 23 of the Khyber Pakht.unl\hwa

Dhtcsab Commission Act 2014 (as amended upto daL(.J

pumshable under scctxon 24 wad with schedule Lhereto of Lhe
said Acs

and within thc corrnwance of ths Court g S :

|

i oL

That you accused. No. 6, Ashrafl Al remained mvolved m
unaythorized mining of feldspar from 23.10.2013 to Od.ober IR
’>01:> under the cover of authomy letter dated 23.10.2013 and
in connivance with your co-accused No 2,3, 4 and 5, you

accused illegally obtained the transit Challans from your. co- C

accubed ‘No. 3 and ¢4 and utilized them 'and due to ths

practice, you accused caused to suffer public ex ch(.quu' huge
rnom.tary loss to the tune.of Rs. 64,204,000/- and’ Lhercby
committed offences as defined u/s 23 of. the Khyber
Pakhtunkhwa Eltesab Commission Af:t. 2014

(as amended
upto date) punishable under section 24 read ‘with sohcduk

thereto of the said Act and qwnhm the cogmzancc* of this Court o
, ) .

. o e |

Seventhly: -That you all accused at serial No. 1 to 6 during posting in

different categories, worlung in ofhcml -and private capacities

e and in connivance of you all illegally assisted and Ictcduatccl

one another in exenvating mines in VikLe . violation of lhc. Jaws;

by misusing your authority and-due to your above
illegal - acts, you all six

mentioned

accused caused to suffer public‘ , i

<.>;chcqucr huge monctary loss to the tune of Rs. 6 .,..04 OOO/- |

Y and thereby committed offences as delined u/s 23 of, the

' Khyber Palxhtvnl\hwa E‘htesab Commlsslon Act 2014 (
amended upto date) punishable under section 24 re

schedule thereto of the said Act and within the cognizarnice of
this Court. : | _ ' S

e ' . And | hereby direct that you be tried by me on the  said
\charqes.
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POWER OF ATTORNEY

In the Court of

Dnboor— tiet-L At/ Lo choyiior

) ‘ ' , YPlaintiff
) e ;L A 2. M’Wl s }Appellant
7 ) : } Petitioner

'Complainant

VERSUS
(:7(0/7’ (5 Wk — - / o /A ', }Defendant

}Respondent
}Accused -

},'

A’ppéul/Rcvision/Suit/Application/Pctition/Casc No. ol
Fixed for

[/W, the undersigned, do hercby niominate and appoint

ZARTAJ ANWAR ADVOCATE, my true and lawful attorney, for me in-my same and
on my behalf to appear at _ to appear, plead, act and answer in the
above Court or any Court to which the business is transferred in the above matter and is
agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or
other documents whatsoever, in connection with the said matter or any matier arising there
from and also to apply for and receive all documents or copies of documents, depositions
etc, and to apply for and issue summons and orher writs or sub-poena and to apply for and
get issued and arrest, attachment or other exceutions, warrants or order and to conduct any
proceeding that may ~rise there out; and tc apply for and receive payment of any or all
sums or submit for the above matter to arbitrition, and to cmployee any other Legal
Practitioner authorizing him to exercise the power and authorizes hereby conferred on the
Advocate wherever he may think fit to do so, any other lawyer may be appointcd by my
said counsel to conduct the case who shall have the same powers. :

AND to all acts legally nccessary to manage and conduct the said case in all
respects, whether herein specified or not, as may he proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts donc on my/our behalf
under or by virtue of this power or of the usual practice in such matler, a

. PROVIDED always, that I/we undertake at timc. of calling of the case by the-
Courl/my authorized agent stall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be

‘held responsible for the same. All costs awarded in favour shall be the right of the counsel
-or his nominee, and if awarded against shall be payable by me/us : '

IN WITNESS whercof [/we have huicio signed at

- ithe ) __dayto_ ihe year_
.+ Exccutant/Executants : -W\_ ™5 ng >
= T

Accepted subject to the terms regarding fee__

Zartaj Anwar
Advocate High Courts

ADVOCATLS, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3- 4, Fourth Floor, Bilour Plaza, Saddar Road. Peshawar Cantt”
h.091-5272154 Mobilc-0331-9389185 :




BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 672/2019

Zaﬁoor-Ud—Din, Assistant  Director Minerals, Khyber
Pakhtunkhwa, Peshawar.

(Appellant)
'VERSUS

Secretary Minéral, Khyber Pakhtunkhwa Peshawar and Others
(Respondents)

REJOINDER ON BEHALF OF THE APPELLANT |

Respectfully Submitted:

The appellant submit his rejoinder as under:

Preliminary 0b[ecti0ns:

1. That the appellant has cause of action against the
respondents.

[\

. That the appellant has Jocus standi and got cause of action to

file the instant appeal and is maintainable in its present form.

3. That all the necessary parties are included in the appeal.
4. That the appellant has come to this court with clean hands.

5. That the appellant has not concealed anything from this
honourable Tribunal. '

ON FACTS:

1. Need no reply.

2. Countents of Para 2 of the Appeal is correct, furthermore,
mere pendency of any proceeding pending before any
Commission or Court of law does not de-bar the civil servant
from his right of promotion.

t
N



. Para 3 of Apiﬁéél is correct as admitted by the respondent as
well, as the case of the Appellant was placed before the
Provincial Selection Board and the meeting held on
28.12.2017, but illegally against the settled rule and law on -
the subject deferred the present Appellant from promotion.

. Contents of Para 4 of the Appeal is correct. The detail reply
is given in the above para.

. Contents of Para 5 as admitted by the respondent on
submission of the departmental appeal by the Appellant
which was dismissed on 08.05.2018, without following the
due course of law on the subject matter.

. Contents of Para 6 needs no reply.

. Contents of Para 7 where the departmental appeal of the
Appellant was dismissed by the respondent department on
08.05.2018, conveyed later on but without due course of law,
hence need no reply. .

GROUNDS

A. Incorrect. According to the lay down law &
procedure mere pendency of any proceeding does
not de-bar any civil servant from his right of
promotion.

B. Contents of Para B of Appeal are correct and the
reply so submitted is incorrect and misleading.

C. Para C of the appeal is correct and the reply so
submitted in incorrect and misleading.

D. Para D of the appeal is correct and the reply so
submitted in incorrect and misleading.

E. Contents of the appeal is correct and the reply so
submitted in incorrect and misleading.

F. Contents of the appeal is correct and the reply so
submitted in incorrect and misleading,




»

G. Contents of the appeal is correct and the reply so
submitted in incorrect and misleading.

H. Need no comments.

It 1s, therefore, prayed that on acceptance of this
Service Appeal, may please be accepted as prayed for.

Appellant

Through L

T ZARTAJANWAR
Advocate Peshawar

Affidavit

I do hereby solemnly affirm and declare that the
contents of the above Rejoinder are true and correct and
that nothing has been kept back or concealed from this
Honourable Court.

WAL o0

Deponent




Government of Khyber Pakhtunkhwa
~ Minerals Development Department

No. SO(Lit)/MDD/2-1/2019
Dated Peshawar, the 22.8.2019 /6) o3

To

\’ﬁecto'rate General,

Mineral Development Department,
Khyber Pakhtunkhwa Peshawar.

Subject:  PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. 1,2

| AND 4 IN AMENDED SERVICE APPEAL NO. 672/2019 TITLED

AS ZAHOOR-UD-DIN VS SECRETARY, MINERAL DEVELOPMENT
DEPARTMENT KHYBER PAKHTUNKHWA AND OTHERS

Deaf Sir,

| I am directed to the subject noted above and to return herewith
‘joint pafawise comments (in original) duly signed by Secretary, Mineral
| Development Department, for further necessary action.

Encl: as above:

Your’s faithfully
A

47 QLA; 0(,\,4 . ,;i | T
Seﬁﬂi;n Officer{Litigation) ' =

Mineral Dev: Department

.G

1. PS to the Secretary Minerals Development Department
~ 2. Master file.
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Before the Khyber Pakhtunkhwa Service Tribunal Peshawar.

Amended Service Appeal No. 672/2019

Zahoor-ud-din, Assistant Director Mineral, Appellant
Khyber Pakhtunkhwa Peshawar

Versus
The Secretary, Mineral
Development Department : L
Khyber Pakhtunkhwa, Peshawar & Others. . Respondents

PARAWISE REPLY ON BEHALF OF RESPONDENT NO. 1,2 AND 4 IN
AMENDED SERVICE APPEAL NO. 672/2019 TITLED AS ZAHOOR UD
DIN VS SECRETARY, MINERAL DEVELOPMENT DEPARTMENT
KHYTBER PAKHTUNKHWA AND OTHERS.

“ Respectfully Shewith.
PRELIMAINARY OBJECTION
33;5? ¥ G
. That the appellant has got no cause of action and locus standi to file they ¥ .

instant service appeal.
That the instant appeal is not maintainable in its present form.

. That the instant appeal is bad due to non joinder and miss-joinder of

necessary party. ‘
The appellant has not come to this Tribunal with clean hands.
That the appellant is estoped by his own conduct to file this appeal.

FACTS

. Pertain to record hence no comments.

. Incorrect. A case in the Ehtisab Commission is pending adjudication

against the appellant. Moreover, he was found guilty in the

Departmental inquiry, and his one increment was stopped. Annex-I.

. Correct to the extent that working paper for promotion from BPS-17 to

BPS-18 were processed and sent to Establishment Department for
placing before the Provincial Selection Board (PSB) Meeting, which was
held on 28.12.2017. The Department did not recommend him for
promotion due the reasons recorded against his name in the working
paper (Annex-B of appea}).

Correct to the extent that PSB deferred the case of promotion of the
appellant due to pending Ehtisab Court’s case agéinst him and

Departmental inquiry as well ( Annex-C of the appeal). , Q’,




5. Correct to the extent that the appellant filed Departmental appeal which
was dismissed on 08.05.2018.

6. No Comments.

7. The‘ Departmental Appeal of the appellant was rejectéd by the
Competent Authority on 08.05.2018 and conveyed to his on 22.05.2018
(Annex-II). |

8. No comments. e

GROUNDS:

A. His promotion was deferred by the Competeﬁt Authority for his pending

case in Ehtisab Court which was criminal in nature, as well as pending
“inquiry. (Para V (a) (I} of promotion policy 2009 (Annex-III).

B. The plea taken by the appellant is not correct as he has quoted Para-04
and 05 of “Instruction on Performang:'e Evaluation Report” which is a
separaté guideline for filling of Performance Evaluation Report.

- C. His promotion was not only deferred due to the Departmental Inquiry'
but a case was also pending adjudication against him in Ehtisab Court.

. As explained in Para-C of the grounds.

lnduiry report was sufficient to prove him guilty.

No comments as it related to Ehtisab Court.

As explained in Para-C. 2

T O mom O

As explained in Para-C.

No Comments.

I
-

Foregoing in view, there is no solid or legal ground to maintain the
~ present Appeal of the appellant for the reason that the appellant has got
promotion to BPS-18 in the Provincial Selection Board Meeting held on

19.04.2019 (Annex-IV & V) hence the same may very graciously be

dismissed with cost.

ari )¢
Mineral Development Department
Respondent No.2 &4 Respondents No. 1




