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i-Court of

672/2018Case NOi

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Zahoor-ud-Din prefeni^ today by Mr. 

Amjid Ali Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for oroper order please.

i

16/05/2018^ ' -1

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing 

to be put up there on jc>sj —■
\g o5 )•€.

2-

j

CHAIRMAN

5

Counsel for the appellant present and seeks adjournment.31.05:2018
18Adiourned. To come up .for preliminary hearing on 13.07.2C

before S.B. {\ .

(Ahmeild Hassan) 
Member
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13.07.2018 Appellant in person present and requested for 

adjournment. Adjourned. To 

hearing on 30.08.2018 before S.B.

/

up for preliminarycome

A
(Muhdmmad Amin Kundi) 

Member

Neither appellant nor his counsel present. Adjourned. 

To come up for preliminary hearing on 11.10.2018 before

/

30,08.2018

S.B,

(Ahmad Hassanj 
Member;

, II.,10.2018 Gounsei lor the appellant Mr. Amjad AH. 
Advocate present and heard in limine.

Contends that the appellant is senior but dropped 

the allegation of enquiry which is utter 

violation of, the judgment passed by the august Superior 

Courts.

from promotion on ■;r''
■ i

Points raised need consideration. The appeal is
admitted to regular hearing. The appellant is directed to

deposit security and process fee within 10 days. Thereafter, 

notices be issued to the respondents for submission of
written reply/comments on 27.11.2018 before S.B. Counsel 

for the appellant submitted an application for interim relief. 

Notice ol application be also given to the respondents for the 

date fixed.

. • ^Ch^nnan
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28.06.2019 Clerk of counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG for the respondents present. Written reply on behalf of 

respondents not submitted: Learned Additional AG requested for 

further adjournment. Adjourned to 23.08.2019 for written 

reply/comments on amended appeal before S.B.

{MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

V

23.08.2019 Nemo for appellant. Addl. AG alongwith Sajid Anwar, 

Superintendent for the respondents present.

Representative of respondents subrhitted Parawise 

comments which are placed on file. The appeal is assigned to 

D.B for arguments on 15.11.2019. The appellant may submit 

rejoinder, within a fortnight, if so advised.

Chairman

'

v''

Learned counsel for the appellant present. Mr. Usman 

Ghani learned Deputy District Attorney for the respondent 

present. Learned counsel for the appellant submitted rejoinder 

which is placed on file and seeks adjournment. Adjourn. To 

come up for arguments on 16.12.2019 before D.B.

15.11.2019

Member

■ ■.•W'

y
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Appellant absent. Learned counsel for the appellant absent. 

K4r. Muhammad Jan learned Deputy District Attorney alongwith 

Muhammad Iqbal Superintendent present. Case called but neither 

the appellant nor his counsel turned up. Consequently the present 

service appeal is hereby dismissed in default. No order as to costs. 

File be consigneeKo the^re^ord room.

2.20.19

c.*

(Muhammad Hamid Mughal) 
Member

■Mmad Hassan) 
Member

ANNOUNCED.
16.12.2019

V
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■/ r mAppellant with counsel and Mr. Mr. Kabir Ullah 

Khattak'learned AAG alongwith Mr: Said Muhammad 

■Superintendent present. :Representative of the
7

respondents submitted reply on behalf of respondent 
No.l & 2. Learned A.A.G stated that the respondent 
No.3 & 4 also relies on the same. Adjourn. To come up 

for rejoinder if any and arguments on 16.01.2019 

before D.B.

27.11:2018 1-

1

I
V

Member

.;p>ansel for the appellant present. Mr. M. Jan, DDA for the 

res|piiaents present.

At the time of institution of service appeal, the departmental

16.01.2019

/]

j

^ ^appeal of the appellant was not decided, however, after institution of ’, 

service appeal the same was decided on 08.05.2018 and the

t

/
respondents have also annexed the departmental authority order with 

the comments. Therefore, counsel for the appellant is directed to - 

challenge the same departmental authority order through amended

i

/ >
4

■;

appeal. To come up for amended appeal/arguments on 12.03.2019/ ''I

before D.B.

(M. Amin Khan Kundi) 
Member

(Ahma'^^iSassan) }I

Member

/ i
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Appellant alongwith his counsel present. Mr. Muhammad Jan, DeputyM 

District Attorney -for the respondents present. Learned counsel for the 

appellant seeks adjournment. Adjourn. To come up for further proceeding as 

per preceding order sheet on 10.04.2019 before D.B.

. ,^12:03.2019

V

(M. HAMID MUGHAL) 
MEMBER

(M. AMIN KHAN KUNDI.) 
MEMBER

•;

09.04.2019 Appellant in person present. Addl: AG for respondents 

present. Appellant submitted amended appeal with spare sets which 

is placed on file. Notices be issued for submission, of written 

reply/comments on amended appeal. Case to come up for written 

reply/comments on 13.05.2019 before S.B.

(Ahmid Hassan) 
Member

(U: iin Khan Kundi) 
Member

.

\
!

Appellant in person present. Notice of the amended appeal 

be issued to the respondents for 28.06.2019. Adjourn. To

for farther proceedings/reply to the amended appeal onsthe 

date fixed before S.B.

13.05,2019
come

up

Member

- i
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKIIWA PESHAWAR

Prr^
Service Appeal No. ^^^/2Q19

Zahoor ud Din Appellant

VERSUS

Cjovt. of Khyber Pakhtunkhwa through Secretary Mineral, Civil
RespondentsSecretariat, Peshawar & others • i-'

INDEX

S.No _______Description of Documents_____
Service Appeal & Affidavit

foi~ suspension & Affidavit 
Copies of working paper 

Copies of minutes of the meeting 
Copy of departmental appeal along with 
both covering letter
Copy of grounds of writ petition and order
dated 22.03.2018 ____
Copy of legal advice / opinion of Law, 
Debarment
Copy of the Para 4 & 5 of instructions
Copy of the judgment
Copy FIR, charge sheet in Reference
No.4/2016 and order

Wakalatnama

Annex Paf^cs
1
I. •

9 6 - 7
“A”j.

4.
5. “C”

6. D"
•I i

7.
'T

8. 5^-53^ ■i9.
10.

y-
n-li'11.

12.

>

Appellant
Through

/

9 "ZARTAJ ANWAR
Advocate High Court

/

i.
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V-'*BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR

Amended Service Appeal No. /2019

Zahoor ud Din, Assistant Director Mineral, 
Khyber Pakhtunkhwa, Peshawar............. Appellant

VERS U S

Govt, of Khyber Pakhtunkhwa through Secretary Mineral, Civil 
Secretariat, Peshawar

Chief Secretary (CS), Secretariat, Khyber Pakhtunkhwa, 
Peshawar

Chief Minster’s KP Khyber Pakhtunlchwa in the capacity of 
Appellate Authority under KP Departmental Appeal Rules, 
1986, Chief Minister’s Secretariat, Khyber Pakhtunldiwa, 
Peshawar

^2)

3)

4) Provincial Selection Board for promotion of Mineral 
Development Officer/Assistant Director (BPS-17) to Director 
(BPS-18) through Chief Secretary, CS Secretariat, Khyber 
Pakhtunkhwa, Peshawar

y

Respondents

AMENDED SERVICE APPEAL US 4 OF SERVICE 

IRIBUNAL ACT 1974, ACiAlNST THE ORDER 

DATED 28.12.2017 WHERE BY THE APPELLANT 

WAS ILLEGALLY AND UNLAWFULLY DEFERRED 

/ DROPPED FROM PROMOTION TO THE POST OF 

DEPUTY DIRECTOR MINERALS (BPS 18), 
AGAINST WHICH THE DEPARTMENTAL APPEAL 

DATED 18.01.2018 WAS DISMISSED ON 08.05.2018 

COMMUNICATED ON 22.05.2019.

FAaved in Appeal:

ON ACCEPT AN CE OF THIS APPEAL TEIE 

RESPONDENTS MAY KINDLY BE DIRECTED TO 

CONSIDERED
PROMOTION TO THE POST OF DEPUTY 

DlREC rOR MINERALS BPS 18 FROM ITIE POST 

OF ASSISTANT DIRECTOR BPS 17 FROM THE

THE APPELLANT FOR

' ■

*
-f:

r
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DATE WHEN HE WAS DEFERRED, THE 

RELUCTANCE ON THE PART OF THE 

RESPONDENTS BY NOT CONSIDERING / 
l>ROMOTING THE APPELLANT TO THE POST OF 

DEPUTY DIRECTOR MINERALS IS ILLEGAL 

UNLAWFUL AND WITHOUT LAWFUL 

AUTHORITY, AND BE PROMOTED FROM THE 

DATE OF DEFERMENT WITH ALL ARREARS AND 

BENEFITS.

Respectfully Shevveth:-

Brief facts of the instant appeal are as under:

1. d'hat appellant was initially appointed as Royalty Inspector on 

16.01.1999 on regular basis in the department and was later 

promoted to the post of Assistant Director on 12.04'.2012, 
serving and posted as such in Mineral Development 
Department at Peshawar.

9 That throughout appellant’s service, appellant worked 

eliiciently with no complaint what so ever by any person exists 

against the appellant.

That working paper of Provincial Selection Board was prepared 

for promotion to the post of Deputy Director (BPS-18), 
whereby the name of the appellant was included in the working 

paper. It is pertinent to mention that as per the working paper,

3.

the
appellant along with other officers have been recommended to 

be promoted on regular basis. (Copies of working paper are 

Annexure “A”).

4. I'hat the meeting of the Provincial Selection Board for the 

promotion of Assistant Director to the post of Deputy Director 

Mineral (BPS-18) was held on 28.12.2017, whereby without 
lawful justification, the Provincial Selection Board deferred the 

case of the appellant for promotion due to pendency of the 

Ehtisab Court case. (Copies of minutes of the meeting 

Annex “B”).
are
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appellant along with his other batch mates have been 

recommended lor promotion on regular basis.

I. Because the amended service appeal is filed on the directions of 

this Hon;able Tribunal when the departmental appeal of the 

appellant DATED 18.01.2018 WAS DISMISSED ON 

08.05.2018 COMMUNICATED ON 22.05.2019 after the 

lapse of 90 days.

It is, therefore humbly prayed that, the service appeal 
may kindly be accepted as prayed for.

Appellant
I’hroLigh

TAUTAJ ANWAR
Advocate, High Court

AFFIDAVIT

[, do hereby solemnly affirm and declare on oath that the 

contents of the accompanying Amended Service Appeal are true and 

correct to the best of my knowledge and belief and nothing has been 

concealed from this Hon’ble Court.

D E P O N E N 'J'at
^5

■v
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ft is, therefore, respectfully prayed that on acceptance 

of this application, the respondents may graciously be 

directed not to fill the post of Deputy Director 

(BPS'18) till the final decision of the titled petition.

Mineral

Appellant
Through

^RTA,] ANWAR
Advocate High Court

A F F I DAVIT

I, do hereby solemnly alfirm and declare on oath that the 

contents of the accompanying Application are true and correct to the 

best of my knowledge and belief and nothing has been concealed from 

this Hon’ble Court. A
/

5a
\ Q

D E P O N E N T'=’to

'^^^PuaUi;'VC-r.
nr
d
#

high

hift’-
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKIIWA PESHAWAR

C.M. No. /2019
In

Amended Service Appeal No. /2019

Zahoor ud Din Appellant

V E R S IJ S

Govt. oflChyber Pakhtunkhwa through Secretary Mineral, 
Civil Secretariat, Peshawar & others Respondents

Application for interim relief to the effect 

that, till the final decision of the final decision 

of titled appeal, the respondents may 

graciously be restrained from filling the post 

of Deputy Director Mineral (BPS-18)

Respectfully Sheweth:

1. ihal the above tilted service appeal is being filed before this 

T-Ion’bie I'ribunal, along with instant application.

2. That the facts and ground of main appeal may kindly also be 

considered as part and parcel of this application.

3. That the applicant/ appellant has got a good prima facie and 

arguable case and is sanguine about its success.

I'hat the balance of convenience also lies in favour of the 

applicant/ appellant.

4.

5. That if the relief as prayed of in the heading of the 

application is not granted, the 

accompanying appeal will became infructuos and the 

appellant would irreparable loss.

very purpose of



That the appellant filed departmental appeal dated 18.01.2018, 
which is dispatched through proper channel through covering 

letter dated 19.01.2018 & 23.02.2018 to the respondent No.l, 
but no action was taken. (Copy of departmental appeal along 

with both covering letter are Anncxure “C”).

5.

6. That being aggrieved, the appellant filed W.P.No.l287-P/2018 

before the Hon’ble Peshawar High Court, Peshawar, which was 

disposed-olT with the direction to the appellant to appear before 

respondent No.l, as his departmental appeal is still pending, 
and after providing opportunity to the appellant, the respondent 
No.l will decide the appeal of appellant within thirty days. 
(Copy of grounds of writ petition and order dated 22.03.2018 

are Annex “D")

That thereafter, appellant appeared before respondent No.l and 

in the light of the direction of the Hon’ble High Court the 

departmental appeal of the appellant dated 18.01.2018 was 

dismissed on 08.05.2018 communicated on 22.05.2019 after the 

lapse of 90 days.

7.

8. fhat the appellant, having no other efficacious remedy, 
approach this Hon’ble Tribunal on the following grounds:

G R O U N 1) S:-

A. Because as per legal advice/ opinion of the Khyber 

Pakhtunkhwa Law Department dated 21.07.2016, promotion of 

a Civil Servant cannot be deferred due to pending disciplinary 

proceedings, hence, deferment Of the appellant ifom promotion 

to BPS-18 is illegal and is against the opinion/ legal advice of 

the Law Department. (Copy of legal advice / opinion of I 

Debarment is Annexure “E”)
mw

B. Because as per Para-4 & 5 Of the Instructions of the 

Establishment Department dated 2006, promotion of a Civil 
Servant cannot be deferred on account of pending departmental 
proceedings, hence deferment of the appellant from promotion 

BPS-18 is illegal and against instructions of the 

Establishment Department. (Copy of the Para 4 & 5 of 

instructions are Annexure “F")

to

C. Because as per 2000 SCMR 645, PL] 2015 Lahore 24 (DB), 
PL] 2015 Lahore 45 and 2009 PLC (CS) 40, promotion of a

h- -
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Civil Servant cannot be deferred due to pending departmental 
proceedings against the Civil Servant, hence deferment Of the 

appellant from the promotion to BPS-18 is against the 

judgments of the Superior Courts. (Copy of the judgment is 

attached as Annexure “G”).

Because there is no bar for stoppage/ deferment of promotion of 

the appellant on ground of pending inquiry as appellant are to 

be presumed as innocent unless proved guilty.

D.

Because the alleged so-called inquiry as initiated on 15.09.2017 

against thirteen persons including the appellant. According to 

notification, the said enquiry was to be completed within 30 

days, the inquiry has been concluded and minor penally of 

stoppage of one increment without cumulative effect was 

imposed vide order dated 03.08.2018. (Copy FIR, charge sheet 
in Reference No.4/2016 and order are Annexure ‘TI,I & J”)

F. Because Ehtisab case is pending in the Court against the 

appellant including others. Formal charge was framed by the 

Court on 26.05.2016, and so far the statement of only one 

witness has been completed. In reference fourteen witnesses 

have been mentioned by the prosecution, which also indicates 

that conclusion of the case will consume sufficient time. The 

appellant will be debarred from benefits of promotion for such a 

long time without proof of any guilt.

G. Because a person is presumed to be innocent until proved to be 

guilty by a competent Court of law. So far nothing has been 

proved by the department against the appellant. Till today the 

appellant is innocent in the eyes of law. Departmental 
Promotion Board fell into error by not recommending the 

appellant for promotion merely due to the pendency of a 

criminal case enquiry, hence the valuable rights of the appellant 
has been infringed.

H. Because the august Supreme Court of Pakistan as well as 

different High Courts have clearly given the verdict in the 

subject matter that the pendency of an inquiry or even a
presence of a minor penalty cannot come in the way of 

promotion of a civil servant as it is the right of every civil 
servant that he be considered for promotion along with his 

batch mates. It is pertinent to mention that in working paper, the
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WORKING PAPER POR PROVINCIAL SELECTION BOARD.

Department: DIRECTORATE GENERAL MINES AND MINERALS KHYBER PAKHTUNKHWA
(GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT
DEPARTMENT).

Noinonclnlure of Iho Posl/ll.isic 5c;ile
S(?rvicc» Grottp/Cndor_____ ________
Srmction slren{5th of cnder

Deputy Director Tcchnicnl (1JS-;1}{) 
Mines nnci Minerals 
y posls,
.Qicca

7.
3

Promotion
:l6o%__
y i)osis.

TransferA
i) I’etcctUace of share 

Nos of po>l5 ailucaled
To each calot’.oty _____________

Present orcii[)ancy postion 
No of v.ir anciiv: in r>.u:h cali'i'.oiy 
1 low (litl the vacancy (ies) iindet 
Promotion quota accrue and since 
When?

ii)

iii) I post 
y jKisi'i.

Ih<! rinanct.' Di^pditnieni Ii.e. cuMled
Two posts of Deputy Director ‘I'eclmical {US-18) Durinjj the 
financial year ?f} Ir» 17 anil due lo i (‘iireMienl of (he incutnI 
tiii(.l launioliuii, these posts have heioiiie with elleci lioni 
0i/Ul/201S,0'1/U4/?.0J.S.2G/UK/2O:l.S, 01/UP/2()J G and

/^inoxiiro-MMIIJV.VJ'-. VI). . _ , _
I3y Po.niolion on the basis of scniorily cutn-lilncs.s, from 
anion''.sl the Assistant Dirrclnt s (Te'Jmical){Minitui 
Cncinccr)/Ceolopisl/Assislanl Directors (Royally) v;ilh at 
leasl five years service as such.
(Annexure-VII),___  _ _ _ _ ___
:j-ye.irs service____ __ _ __ ___  _____________
The officers in "Panel of officers for consideration" at 
S.No. 01 lo OG having the requisite leneth of service may 
be [trotnoted on regular basis. Wfiile llic officer at S.No. 
07 of the same panel having short length of scivice about 
(M monlhs tnay be promoted on aclitig charge basis as 
per Rulc-Oy of paiT-II of appointment, promotion &
tratTsfer Kules-20ri.((:STA CODI. revised nddition-2011)___
Not applicable_______ ______ _____________

Iv) ^
V)

Hc'Ci uilmcnl Pules.vi)

Per|iiired lenglli_of service 
Whether to be promoted uii 
Regular basis or appointed on 
Acting charges basis.

vh)
viii)

I

Mandatory training. If any.ix)
X) Minimum required Score on Gl 60

Signature

Drfsignalion

Dalen:

y
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PANEL OF OFFICERS FOR CONSIDERATION.

• Cijf i:: >
!r. crjr; 
o: L;:v.

} 32r'-.i:r::’i

r.C'f.iri.5? ‘■•.‘c- : S';rr;t :f 
; Of;:ci* 
i \v''h

! I OunttfcJ Missina j Disci*!;:’.jr\-
• ruliisr-e Sccijs ?ERs ' | Trair.inj 

fv'r prc-n.--:;'':;

} D2;co:
I Si-h

Dsic of
1" cj'.:s:jr»2 
into

Gcvl ss:\ ic;

Dale Cf . Di;! o:'
.App:irt:i:n; P.:r.:.r 
Prorr-Liiioii ■ r--j

; Lc‘.i:i':f 
I S;r. ::r

; par::; ■

! To3?S-i: r-r: I Itc I
ll-? r:c.;=':’- Ii

i (
I

131 ; n i: : H 153 S 9 104 5 (,

s\\• Nil AiJi5l3n( i 
' Dirccior 
I O'cchiiicsi- 

iBPS-ITi 
I ll'QOffic; I

KH^iblrI Nil Nil ! .vil18.'1M';94 M i: :-V.A t Vcs. •:c.:5i lSu4 H"0 :o.-T2.:ocsi Mr.
.\hn’.9'j
B.$2-
Mi:::::
Enjtnfrnn;

I
I1 ;

t I
I

I
I1 I

I I

I!

Nil Nil sdO“•> Mr. Sh(fr 
A\sx

1. The .Minor Penally **\'i{h holdiii 
of l«o Increments r^r one year 
«'as imposed vide notification N' 
SOE(MDD)'4-8/2014 
04'DS':016. -

1. The Minor Pcnaln 
“with holding of r"0 
increments for one vear" 
was imposed vide 
notification No. 
SOE(MDD)M-8/':014 
dated 04DS-2016.

2. The name of the ofTiccr 
has been included in 
embezzlement of rcy.-.U% 
ease in office of the 
.Asstslaot Director 
Mineral Mardan \idc 
Notification No. 
SOE(MDD)/4-I.Vol- 
n/2017d3ted I5’09.T01T 
and the enquiry' is 
pending with the 
Enquiry Officer.

:O-05-196l 13-09-:OOS. :0.|2-;0us Ves Nil20-12-2008 77,50 I

1
B.5c dntc
L.LB

I
•1 The name of the officer has bci 

included in embezzlement 
royalty case hi of the .Assista 
Director Mineral Mardan 
Notification No. SOE(MDI)) 
nol-llCOlTdatcd 15.'09/2017 ai 
the enquiry is pending witli t 
Enquiry Officer.I

I

to
f\'

*
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Nil Ni!19-I2-2Q09 19-12-2009 \cs 78^7 Nil Nil3 - I .Muhammad
^ulWf2l.
rChan
B^c ^finin* 
Eit^inccrin^

19-01498^ 19-12-2009 Nil Eligible-
t-

i 3

(J
;

Mr. Mohsin 
All Khaii 
B.Sc 
iNfiming 
Engineering

Reference No. 4.2U16 in the 
Court of Special Ehtesab 
Court-M Khjbcr 
Patlitup.khwa. Peshanar 
against the officer regarUirg 
Felilspnrc case nntJer file 
No. MO\V/M\ TL- 
Fcldsparc (100)2007 is 
under process.

• .v.l15-05-
2I9S4

19-12-2009 i 19-12-2009 I l9-i:i-200'> : Ves 7S.5“ Nil .Vil Reference No. 4 2016 ic the Court of Special 
• Ehte.'iab Courl-ll Khj Scr r.ikhteitkls".'!.

Pcsh-iuaraiair.^; the {':T:ccr regarding 
' Fcldsparc case under file N;t. MD"M.V PL- 
■ Fcldsparc (l0.1|'20(iT is ar.dvr procc*s.

‘hers4
!J

■

i

!
I

I

I
Mr. Ishfaq
.Mimad
S.ileem

io.i:-:oo') ; ves I Nil06-0-(>I9S6 19-12-2009 I 19-i:-;009 72.86 The minor penalty of 
‘•Censure** has been Imposed 
in the Departmental enquiry 
on the officer, vide letter 
No.9638-j9.'DC.M M.'Adinn/ 
2/942. dated 28/09/2015.

I Mil • HQ Office The minor pctialty of “Censure" has been
imposed in the Departmental ciiquirv-on i!;c 

! officer,'idc letter Nc.PtuS- 
• 39'DGMM’Adn:R'2.'«42.dated :S'C92015.

5. i Ccrlificaic 
j r.ti.aciied

-.Mr. Z-ahoor 
UUd Din

j 1; Q office ; 1. Reference No. 4 2016 in the Court of 
Special Ehtesab Court-II Khyber 
Pakhtunkliwa, PcishaHar against the 
officer regarding Feldsparc case under fi 
No. MDW/M.ATL-Fcldspare (100)'2007 
tinder process.

2. The name of the cfficer has been include 
in embezilemcnt of royalt>' case in office 
(he .\^ssistan! Director Mineral 
Mardan.vidc Norlficaiion No. SOE(MDL 
4-lA*o!.Ih20l7dated 15.'39,2017 and the 
enquir) is pending v.lth the Enquirv' 
Officer.

78.00 Nil Nil01-04-1967 16-01-1991 12-04-2012 12-04-2012 1. Reference .No. 4.-2016 in 
(he Court of Special 
Ehtesab Court-U 
Khyber Pakhtunkliwa, 
Pesh.awar against the 
officer r^arding 
Feldsparc case under 
file.No.MD\V/>U/PL- 
Fcldspare (100)2007 is 
under process.
The name of the officer 
has been included in 
embezzlement of 
royalt}' case in office of 
(he .Assistant Director 
Mineral Mardan .vide 
Notification No. 
SOE(.MDDV4-lAol- 
IL2017datcd 
IS'092017 and the 
enquiry *is pending with 
the Enquiry Onicer.

NilVes

B.A

I

I

:
■!
i

!
I..

I

'

n i
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iVlINERALS DEVELO'MVIENT UiOPARTlVlENT 
(MucLingofPSB li Id on 28.12.2017]

SUiiJEC'I':- PROMOTION OF ASSISTANT DIRECTOR BS-17 TO THE TOST OF 
DEPUTY DIRECTOR MINERAT. BS-IS.

.4/
8ccrcUiry Mines iy. Minerals DcvclopmenL apprised Die Board IhaL duo to 

ertraliun. retircmcnL and promotion, seven (07) posts of Deputy Director Technical BS- 
18 arc lying vacanl.

2. A'.eui I lit 11* iij t.civii c rules ilie posi is r(rciuire(l !(} Ijc filled as micU*r:-

“By proniolion, on the basis of seniority cum filness, from amongst the 
Assi.slant Directors (Technical) (Mining Enginccr)/CcoIogisl/Assistant 
Dircciui s (Royalty) with at least five years service as such.”

n. 'Pile service record of the ofriccr included in the panel was discussed as
follows: -

S.NO OF RECOMMENDATIONS OF THE BOARDNAME
OFFICER
Mr. Siraj Ahmad His date of birtli is 18.04.1970. He'joined government 

service on 13.12.1994 and was promoted to BS-17 on 
20.12.2008. No cntiuiry is pending against him. Ills sciwicc 
record upto 2016 is generally good.

'The Board recommended the Officer foi' prf)molion to the 
post of Deputy Director BS-18 on regular basis. He will be 
on probation for a period of one year.
i-iis date of bijth is 20.05. 19GI. lie joined government 

i:j.0y.l982 and was promoted to BS-17 on 
The Secretary Mines was directed to inform

Mr. SI ter Ay;iz1

i scrvtcc on
20.12.2008.
the enquiry Officer to speed up the instant enquiry and
submit report at the earliest.

'Phe Board recommended to defer his promotion. ____
His ciliLe” ol' birth is 19.01.1986. Me joined government 
service on 19.12.2009 in BS-17. No enquiry is pending 
against him. Mis service record upto 2016 is generally good.

Ml'. Muhammad 
ZulUifal Khan

:i.

i
I.

'PIjc Board rcconimciided the Officer for ja'oinfjUon to the 
pcjsl of Dcpuiy Director BS-18 (m regular basis, lie will be 
on probatioi i foifa period of one year.
His date of I;irCb Is J5.05.1984. Me joined gavei'ninenL 
service on 19.12^^^09 in ..^Accordii'g to Mineral

iMr. Mohsin
I

iKluin
Ali

I.
. /

7^-
k

■ ■. L/"
\. •
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To,

'I'hc Director General,
Mines and Minerals, Khyber Pakhtunkliwa, 
Pcsliawnr.

Through:- Proper Channel

Subject: APPEAL OF ‘ZAHOOR-UD-DIN BEFORK THE HON^AHI K CfURF 
MINtSTEK KlIVItER l>AKM'ri7i^<nWA. PESHAWAR. ’

Kindly referred to the subject above and to stale that the undersigned filed appcn!| 

against the order No. SO(B)/MDD/2-4/20I7 dated 05-01-2018, whereby the appellant has beeni 

deferred for promotion due to pendirtg of crim-nal case and inquiry on 18-01-2018, but since, 

then ho decision or any information has been communicated to the appellant.

It is therefore requested to kindly forward my application / reminder to the 

Competent Authority for further necessary action please.

ZAHOOR-UD-DIN
A.ssistant Director ('rcch), 

M/Q Office, Peshawar.

'■vf»
>:•:

' .
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only one witness has been compIctecT. In 

reference fourteen witnesses have been 

mentioned by the prosecution which also
i

. indicates that conclusion of the case will 

consume sufficient time. The appellant will 

be debarred from benefits of promotion for 

such a long time witliout proof of any guilt.

C) That a person is presumed to be innocent 

until proved to be guilty by a competent 

court of law. So far nothing has been
proved by the department against the 

appellant. Till today the appellant is
innocent in the eyes of law. Departmental 

Promotion Board fell into error by not 

recommending the appellant for promotion
merely due to the pendency of a criminal 

enquiry, hence the valuable rights of 

the appellant have been infringed.

case

O) That August Supreme Court of Pakistan as 

well as different High Courts have clearly 

given the verdict in the subject matter that 

the pendency of an inquiry or even a 

presence of a minor penalty cannot 

in the way of promotion of a civil sci*vant 

as it is the right of every civil servant that 

he be considered for promotion, along witli 

his batch mates. It is pertinent to mention 

that in worldng paper “Annex”B”), 
appellant along with his other batch 

have been recommended for promotion 

regular basis. (Annexed as “D” to “G”).

come

tire
mates

on
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IN VIEW OF THE ABOVE, IT IS HUMBLY 

PRAYED THAT ON ACCEPTANCE OF THE 

INSTANT APPEAL, DIRECTIONS BE GIVEN TO
THE CONCERNED AUTHORITY TO CONSIDER 

THE APPELLANT FOR PROMOTION ON 

REGULAR BASIS TO THE POST OF DEPUTY
DIRECTOR (BPS-18) MINERAL W.E.F 5/01/2018. 

(MARKED "A").

Peshawar dated: 18/01/2018

APPELLANT
(



HON'BLE CHIEF MINISTER
PESHAWAR.

THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE

ORDER NO. SO(E}/MDD/2'4/2017 DATED

PESHAWAR JANUARY 05. 2018 WHEREBY

THE APPELLANT HAS BEEN DEFERRED FOR

PROMOTION DUE TO PENDENCY OF A

CRIMINAL CASE AND INQUIRY.

PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND

DIRECTING THE COMPETENT AUTHORITY

TO CONSIDER THE NAME OF THE

APPELLANT FOR PROMOTION TO THE POST

fBPS-18)DIRECTORDEPUTYOF
DIRECTORATE GENERAL. MINES AND

PAKHTUNKHWAKHYBERMINERALS,

PESHAWAR ON REGULAR BASIS, W.E.F

FROM 05/01/2018, IRRESPECTIVE OF

PENDENCY OF CRIMINAL CASE AND

INQUIRY.
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justification, the PSB deferred the case

the appellant for promotion due to 

pendency of an Ehtisab Court case 

(Minutes of meeting marked “C”)

That . feeling aggrieved against the 

impugned order, the instant appeal is filed 

before your honour for favorable 

consideration inter-alia on following 

grounds:- (Impugned order Annex; “A”)

5.«

GROUNDS:-
That the alleged so called inquiry was 

initiated on 15/09/2017 against thirteen 

persons including the appellant. According 

tO' notification, the said enquiry was to be 

completed within 30 days, the inquiry has 

not been concluded and is still in progress 

for more than four months with no

A)

completion in sight to ascertain the truth.
' It is also pertinent to mention that against

F.I.R’ has beenthe same charges, an 

■ lodged against forty five persons excluding
the appellant. Appellant is not charged in 

the FIR, which also shows the innocence 

of the appellant with regal'd to the charges. 

(Annexed Mark."H”) -

That Ehtisab case is.pending in the court 

again appellant including others. Formal 

charge was framed by - the court on 

26/.05/2016, and so far the statement of

B)
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-'W‘ DcvciopmcnL cluparLineiiL a caye is under process’against 

liim in Ehtisah Court.

'l*lic Board recommended to defer his promotion. \V5. Mr. Islifaci Almiad I'lis date of birth is 06.04.1986. He joined government 
Saleeni service on 19.12.2009 in BS-17. He has been imposed a 

minor pcnalt)' of censure on 28.09.2015. No enquiry is 
pending agaijist him. His service record uplo 2016 is 
generally good.

1\

'Die Board recommended the CJfficer foi‘ promotion to the 
()or;l nf Dfpiily f)ii-cc(f>r HS I .S on I'o/'iilar basis. lie* will be 
I>11 pi ohaliun i'or a perriod of one yirai'.
ili.s dale of birtli is 01.0^1.1962. He Joined government 
sci-vice on 16.01.1991 and was pronujlcd to (38-17 on 
12.0^1.2012. According to Mineral Devclopmenl department 
lie is included in Bhtisab C<;ui't case ruid an enquiry is 
pending againc.i. him.

I
1

I

Mr. /Cahooi ud i.)iii

«
I

Tlie Board recommended to defer his promotion.
His date of birth is 27.02.1987. He Joined government 
service on 21.02.2013 in BS-17. He has not yet completed 
prescribed length of service fur promotion. No enquiry is 
piMiding agair-.sl him. His scrvici* rec'ord nplo 2016 is 
gencrall)' good.

Mr. Maya I 
Rehman

ur

I
II I

'file Board recommended the Officer for appointment to the 
pt.JsL of 1 )epu ly DirectoUS- I H on ai:t ing cl larj.y basis.

■

! . -I''

.1



Nol eligible due 10 no»-ccmplf tioo of IcnSih of 
senice

U-QOmccNilNilNil
NilNil7750No . i:i-o2-:oi3 2i-02*:oi3'

27-flM5S' II Mr.Hayai 
^ ur Rehmaa 

3.Sc 
Mioin? 
Engineering

.c6n:plcnynofic»;tU ofI ■j Not eligible due loiuu 
I service

I Mardant
; N-i1Ntl1

:oi3. - Ml 
:oi4No26-05-2013:6-OS-20l3;6-os-:oi319-0S-19S: :Mr. Ihsae I 

VdOin 
B.Sc 
Mining 
Engines ing

12015
20161 I

n ofleuglb of
Not cligi^il"'^ to r.on-complc;to 
service

Mniishcra; Nil,I Nil
2014 NilNo07-02-20140:-02-2uI4 07-02-2014 2015 IOl-OC-lSS'Mr. Qasira

Jninal
M.SC
Mineral
Resource
Management

I9 2016 !
!

service
U.I.KiianNilN:tNil fNil2014No07-03-201407-03-2014 201507-03-2014014)7-1555Mr. Asmat10

Ali
B.Sc
Mining
Engineering

Not eligible due to non-c 
service

I AbbottabadNilI N2Nil
Nil2015No23-09-2015 I23-09-:015 201611-02-1996 I02-02-1566Mr.U

Muhammad
Rial
M.A

1.
i
I

Signature:_lIIII— 
Designation:,
Date:____ _

eligible for promotion in all respects^
months may be ^ ,, . Certified that the officer at S.Iio 1 to 6 ^  ̂Je^ng^^ of semce about four

, While the officer at S.No. 7 of me same pon. appointment of promotion rules 2
Promoted on ^ing charge basis as per rule 9 of the part app
(ESTA CODE Revised addition 2011)

c
i---

i I
: #r

'I
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RESPECTFULLY SHEWETH;

Appellant submits as under:-

FACTS OF THE CASE:-

That the appellant Zahooruddin Assistant 

Director was initially appointed as royalty 

inspector on 16/01/1999 on regular basis 

in the department and was later promoted 

to the post of assistant director on 

12/04/2012, serving and posted as such 

in mineral development department at 

Peshawar.

1.

2. rhat throughout appellant service, 

appellant worked efficiently. No complaint 

by any person exists against the appellant.

That working paper of Provincial Selection 

Board was prepared for promotion to the 

post of Deputy Director (BPS-18), whereby 

the naime of the appellant , is included in 

the worldng paper. It is . pertinent to 

mention that as per the working paper, the 

appellant along with other officers have 

been recommended to be promoted on 

regulai’ basis (working paper marked as 

Annexure “B”).

3.

That meeting of the PSB for the promotion 

of Assistant Director to the post of Deputy
4.

Director Mineral (BPS-18) was held on 

2H/1.2/20 17, wluMX‘l)y wil hou( lawful
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BEFORE THE HONOURABLE PESHAWAR HIGH •
COURT PESHAWAR

W.P.NO. 72018

1.2ahoor-ud-Din, Assistant Director Mineral, KP 
Peshawar. - '

■ I
t

2. Mohsin All Khan, Assistant Director Mineral, KP 
Peshawar.

Petitioners
VERSUS

1. Govt, of Khyber Pakiitunkhwa Secretary Mineral, 
Civil Secretariat, Pesltawar.

2. Chief Secretary (C5), Secretariat, Khyber 
Pakhtunkhwa, Peshawar.:

3. Chief Minister's KP in the capacity of Appellate 
Authority under KP Departmental Appeal Rules; 
1986, Chief Minister's Secretariat, Khyber 
Pakhtunkhwa Peshawar.

1

4. Provincial Selection lioard for promotion of Mineral 
Development Officer,-' Assistant Director (BPS-17) 
to Director (BPS-18) through Chief Secretary, CS 
Secretariat, Khyber Pakhtunkhwa, Peshawar.

..... Respondents

I

I ..

-IWRIT_PETITION UNDER ARTICLE
1£9__O-^ the constitution np
ISLAMIC_REPUBl.IC OF PAKISTAN.
1973

resTED
Pofih

^liTi TT MAR 2018’
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I
ImRESPECTFULLY SHBWETH:-

l.That petitioner No.l was initially appointed as 

Royalty Inspector bn 16'.01.199i on regular basis 

in the department and was later promoted to the 

post of Assistant Director on' 12.04,2012, serving 

and posted as such In Mineral Development 
Department at Peshawar.

r
I

;•
■J

1

*

t

2. That petitioner No.2 was appointed as 'Assistant 
Director through Public Service Commission on 

l'?.12.2009 . on -regular basis in the Mineraj 
Department.A'

i

:

3. That throughout petitioners' service, petitioners 

worked efficiently. No complaint by any person . 
exists against the petitioners.

4. That working paper of Provincial Selection Board 

prepared for promotion to the post of Deputy
Director (BPS-18), whereby the name of the 

petitioners was Included in the working paper. It Is 

pertinent to mention that as per the working 

paper, the- petitioners alongwlth other officers ■ 
have been recommended to be promoted on 

regular basis (Copies of working ^ paper are 

Annex "B")

A

«
V

I*

was
1

. :
• I

I .*

I
j ••

j

J
5. That the meeting of the Provincial Selection Board' 

for the promotion of Assistant Director to the post • 
of Deputy Director Mineral (BPS-18) was held on 

28.12.2017, whereby without lawful justification, 
the Provincial Selection Board deferred; the case of

I

,• ■

\
I

•r^
I

TTnn{

I
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<
?the petitioners for pronio’tlon' due to pendency of 

the Ehtlsab Court casei (Copies of minutes of
' Ih 'the meeting are Annex "C") \ _ ,()

1

I

" il
. I6. That the petitioners filed departmental appeal-

dated 18.01:2018, which Is dispatched through 

channel through covering letter dated
i

proper
19.01.2018 &. 23.02.2018 to the respondent No.l,

]

I

but not responded so far. (Copy of both 

departmental appeals alongwith 

covering letters are Annex "D")

1

both I

\
I

7. That finding no other efficacious remedy, the
hon'ble Court for

I\ %* ✓ ;
petitioners approach this 

following grounds:-

• t
I

(%
I

iGROUNDS . X

k

A. Because as per legal advice/ opinion of the Khyber 

PakVitunkhwa Law Department dated 21.07.2016, 
promotion;of a Civil Servant cannot be deferred 

due to pending' disciplinary proceedings; hence, 
deferment of the petitioners from promotion to 

BPS-18 Is Illegal and is against the opinion/ legal 
advice of the Law Department. (Copy of legal 
advice / opinion of Law Debarment is 

Annex"E")

I

I
I
I
i:
:

1

./■.I

B. Because as per Para-4'& 5 of the Instructions of 

the Establishment Department dated 2006; 
promotion of a Civil Servant cannot be deferred on 

account of pending ' departmental proceedings, 
hence deferment of the petitioners from promotion 

to BPS-18 is Illegal and against Instructions of the

;

t

xI

I

-Jill' ll '

I-:*'.'

^.'.AR?.018

\
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\
1

,;
' /Establishment Department. (Copy of the Para 4 

8c 5 of instructions are Annex "F") 4

-tL 4, V-
1C. Because as per 2000 SCMR 645, PUI 2015 

Lahore 24 (DB), PU 2015 Lahore 45 and 
2009 PLC (CS) 40, promotion of a Civil Servant 
cannot be deferred duo to ponding departmental 
proceedings against the Civil Servant, hence 
deferment of the petitioners from the promotion to 

BPS-18 Is against the judgments of the .Superior 

Courts. (Copies of the judgments ibid are 

Annex "G")

1

1

.
I!•

4^' i

i

\

I
1

D. Because there Is no bar for stoppage/ deferment 
of promotion of the petitioners on- ground of 
pending Inquiry as petitioners are to be presumed 

as Innocent unless proved guilty.

t i

:

\

E. Because the alleged so-called Inquiry as [Initiated 

on\15.09.2017 against thirteen persons Including 

the petitioners. According to notification, the said 

enquiry was to be completed within 30 days, the 

inquiry has not been concluded and Is still In 

progress for more than four months -with no 

completion In sight to ascertain the truth. It Is also 

pertinent to mention that' against the same 

charges, an FIR has been lodged against forty five 

persons excluding the petitioners. Petitioners are 
not charged In the FIR, which also shows the 

Innocence of the petitioners with regard to the 
charges. (Copy FIR, charge sheet in Reference 

No,4/2016 is Annex "H 8t.I")

I

;

■

•!

:
•• ;

:!
I

I

i:•
I

. F. Because Ehtlsab case Is pending In the Court 
against the petitioners Including others. Formal ‘

4:

k

p^esTEP. i 

2018

li TT :
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i

charge was framed by the Court on 26.05.2016; ^
and so far the statement of only one witness has 

been completed. In reference fourteen witnesses ' ■ vi
have been mentioned by the 

also Indicates that conclusion

:■ i
! !

prosecution, which
of the case will

consume sufficient time. The petitioners 
debarred from benefits of

will be I

promotion for such a
long time without proof of any guilt. t

G. Because a person Is presumed to be Innocent 
proved to be guilty by a competent Court of law; 
So far nothing has been proved by the department 

against the petitioners. Till today the petitioners 

are Innocent In the eyes of law. Departmental 
Promotion Board fell Into error by 

recommending the petitioners for promotion 

merely due to the pendency of a criminal case 

enquiry, hence the valuable rights ; of , the 

petitioners have been Infringed.

until

•••I•!(

I

not
I

I i :
II I
I

I

H. Because the august Supreme Court of Pakistan as
clearly given 

matter that the 

or even a presence of a’

well as different High Courts have 

the verdict In the subject 

pendency of an Inquiry 

minor penalty cannot

I

i

come In the 'way of I

promotion of a civil servant as It Is the‘right of
every civil servant that he be considered for, 

mates. It ispromotion alongwith his batch 

pertinent to mention that In working paper (Annex 

"B"), the petitioners alongwith 
mates have been

I

his other- batch- 

recommended for. promotion on:
I

j

regular basis.
I

:• i
I trrTBSTBD

/pochawap^ lM'J f
—■ !

I

' It I I
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It Is, therefore humbly prayed that, 
acceptance of this Writ-petition, the respondent^ 

may kindly be directed to consider petitioners for, 
promotion to BPS~18 (Deputy Director Mlnral)-. 
from BPS-17 (Assistant Director) by ^xlecidlng. 
departmental appeals strictly In accordance with 

Law Department opinion dated 21.07.2016, Para- ■ 
4.5 of the Instructions of the Establishment 
Department, Superior Courts judgrnents 2000 

SCMR 645, PU 2015 Lahore 24 (DB), PU 

20X5 Lahore 45 and 2009 PLC (CS) 40, Civil 
Servant Act, 1973 and PMS Rules, 2007 within 

shortest possible time please.

I

■!

-!

I
I

I

INTERIM RELIEF
‘ I

By way of interim relief, It Is, prayed that, the 

respondents may graciously be directed not to fill the 

post s of Deputy Director Mineral (BPS-18}- til! the final 
decision of titled petition.

I
I

1*. I

I I
I
t
(

I t

. Petitioners I - ; ! fI

Through

'ocate^
ardan)Am

Adv
Supreme Court of-Pakistan-

I

CERTIFICATE
It Is certify that, .no such like writ petjtlon has 

earlier been filed by the petitioner before this Hon'ble 
Court.

1
I j

T--i
. j

Adyocate; f

LIST OF BOOKS
1. Constitution of Pakistan, 1973 

Other case laws as per need.2. 1
I
I

I J*

.mi. II 5
mar 2018

ir

;

J

r
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]

ta
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT

Writ Petition No.l284-P of 2018 

With Interim Relief

JUDGMENT

Date of hearing ,22-03-2018

Petitioners: (ZAhoor-ud-Din and another) by Mr.Amjad Ali 
(Mardon), Advocate.

Rcspondcnts:(Govcmmcnl of Khybcr Pakhtunkhwa and 
others) by Mr.Waqar Ahmad Khan, AAG.

YAHYA AFRIDT, CJ.- Zahoor-ud-Din and

anoUicr, petitioners, seek the constitutional .

jurisdiction of this Court, praying tliat;

**lt is, therefore, humbly prayed 
that, on acceptance of this writ 
petition, the respondents may 
kindly be directed to consider 
petitioners for promotion to BPS^ 
18 (Deputy Director Mineral) from 
BPS-17 (Assistant Director) by 
deciding departmental appeals 
strictly in accordance with Law 
Department
21,07,2016, para4,5 of the 
Instructions of the Establishment 
Department, Superior Courts 
Judgments 2000 SCMR 645, PLJ 
2015 Lahore 24(DB), PU 20X5 
Lahore 45 and 2009 PLC (CS) 40, 
Civil Servant Act, 1973 and PMS 
Rules, 2007 within shortest 
possible time please, ”

datedopinion
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i<3i\
It ISf therefore humbly prayed that, on 

acceptance , of this writ’petition, the respondents
I

may kindly be directed to consider petitioners for 

promotion to BPS-18 (Deputy Director Minral} 

from BPS~17 (Assistant Director) by [deciding 

departmental appeals strictly in accordance with 

Law Department opinion dated 21.07.2016, Para- ■ 
4.5 of the Instructions of the Establishment 
Department, Superior Courts judgments 2000 

SCMR 64S, PU 2015 Lahore 24 (DB), PU 

2015 Lahore 45 and 2009 PLC (CS) 40, Civil 
Servant Act, 1973 and PMS Rules, 2007 within 

shortest possible time please.

•i
I

' .!.!
I

I

I

.!

INTERIM RELIEF
I : IBy way of interim relief, it is, prayed that, the 

respondents may graciously be directed not to fill the 

post s of Deputy Director Mineral (BPS-18)- tilithe final 
decision of titled petition.

I
I

X'*'. . ii

I
1
I

Petitioners ! • I t

:Through3

Am;
Adv
Supreme Court of^Pakistan:

ardan)
I
t

ICERTIFICATE
It Is certify that, .no such like writ petition has 

earlier been filed by the petitioner before ;thls Hon'ble 
Court.

I
1•I

■i
. ii

Advocate; f

LIST OF BOOKS
1. Constitution of Pakistan, 1973
2. Other case laws as per need.

I;

\; \
I

f

v=s“rfcO I

I.ilil. 11 on**’"

mar 2018
r ;

r

f
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JXJDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT

Writ Petition No.l284-P of 2018 
With Interim Relief •

i

JUDGMENT

22-03-2018Date of hearing...:

Petitioners: (2^hoor-ud-Diri and another) by Mr.Amjad.Ali 
(Mardan),, Advocate.

Respondcnts:(Govcrnmcnl of Khyber Pakhlunkhwa. and 
others) by Mr.Waqar Ahmad Khan, AAG. '

YAHYA AFRIDT CJ.- Zahoor-ud-Din and

another, petitioners, seek the constitutional.

jurisdiction of this Court, praying tliat:

"// is, therefore, humbly prayed 
that, on acceptance of this writ 
petition, the respondents may 
kindly be directed to consider 
petitioners for promotion to BPS~ 

^ 18 (Deputy Director Mineral) from 
" BPS^l? (Assistant_ Director) by 

deciding departmental appeals 
strictly in accordance with Law 
Department . opinion 
21.07.2016, para4.S of the 
Instructions of the Establishment 
Department, Superior Courts 
judgments 2000 SCMR 645, PLJ 
2015 Lahore 24(DB), PU 2015 
Lahore 45 and 2009 PLC (CS) 40,

. Civil Servant Act, 1973 and PMS 
2007 within shortest

datedr.*'

\

Rules, 
possible time please, ”

1

!■

I



t. 1

2

in essence^ the grievance of the1 2.

^ -*pclitioncr is that the departmental appeal of the

petitioners is pending adjudication before the

respondents.

The appeal of the petitioners is stated to3.

be pending before the worthy Secretary Mineral,

Government of Khyber Pakhtunkliwa, Peshawar/

respondent No.l which requires to be decided. The

petitioners are directed to appear before the worthy i

I
i

I

Secretary Mineral on 29.03.2018 at 10.00 AM..

Surely, the petitioners should be provided sufficient 

opportunity to plead tlieir case. Thereafter, the 

worthy Secretary is to decide the matter within thirty 

days. In case, the relief sought by the petitioners 

cannot be granted then reason in writing be recorded 

for the same, and copy thereof be transmitted to the

I

:

:
I

;
i
I

»{' 1

'i
■4'
ft-
i

I

worthy Director, Human Rights Cell of this Court. 

The worthy AAG also undertook to ensure that the
1
1.

I

Ej
A':p: w

f- rr.nc.tf.rfiPr*

'AR 7018'll f I

r. »•>
l:’

fJ
; 1
'J-.
.4' \
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appeal of ihc petitioners pending before respondent V'

No. ] is dccided within the given time. fep!■

\

This writ petition is disposed of, 0

accordingly.

Announce^!;
' nt.22>03-2018.

j u r;G E

. - No,
bole ofPrcsvr.:
No of Page*;.-
Copying^ - ■

'J ui-.:'..- -

i'.it: c: - ■ .

“.••re/ ; ‘ \........

... '.t •«

I

ZJiaC.
inaiHM'Mc MrJuitlct Yakya ATHdl, Chief Juitlct

MrJuUcc Muhamoud Ayah Khaa, Judge.!

i

I
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KhYUtU l>AKHTUNKMW/£»j;v,.-;;;i/.-„7.';3(li'i 

akliamf.ntary AffAms &
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To

The Secretary to Govt of Khyber Pakhtunkhwa.
Public Health Enginooring Dcpart'nent.

REGARDING

^i^iSslvIS^SHmESNayiBv.
OFIMP! EMENTATION

ADVICESubjecl; hepartmental

Dear Sir. Deparlmeol's letterlo refer to your
dulod 15-07-2010 on Iho aubiocl

with poro-V of Promotion .

directocl1 am
No CO(IIdU)/RHI-.O/1-W2010/I.R Kurak

slato that in accordancenoiod ubovo and to
v.'lll be doforrod In addilion toPolicy 2009 promotion of a civil servant

' ol oa.U policy ii dlcciplinury or DopurlmonlDl procoodingo
Court, 0/ Pakistan in its

ore
pura-lV

him Whereas, the Supreme
Judgonwn,. 2000 SCMR 645. declared Ihe, ■ Here tec, ,He, sec. dlcclplle.r, 
preeeeJiess «ere pentag egelnsi ih, respeeierd «es eel e seWeleel greued te step Ihe

would not dof’-'r the AuthorlUos lo conllnua wHh

pending against

promotion of Civii servant. Howovar. It
diselplleer, preeeeding egeies! the CM! serrent. H eey- JesUy. »// end eecerdeeee

cited, onofl PLC fCS1 551. 2007 P,L^

with

hw” Similarly in other decisions as
716. 0007 PI r. (f-.si P-4, which allows the promotion of civil servant

pending against the civil servant.
be deferred

some disciplinary proceedings
promotion case/ notification of civil servant cannot

inquiry which is tantamount to punishment in

areeven
Hence, iho 
due to an anticipated formal

advanco.
Court it seems thatSo. in light of Judgement of the Supremo c

the point and needs lo be updated in
2.

..•ilie Promotion Policy is doficienl on
the decision of the superior 

sub-ordinate legislation and
itno with the Supremo Court Judgement as 

have over-riding effect onCourt always 
policies

Faithfully.mr
Section Officer (Opinion-ll)

Endst: of oven No. & date.
Copy forwarded for information to

The P S lo Secretary Lav/, Department.
Z yT'he P.S to Secretary Establishment Department for information.1.
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fcrfonnance LvaJuation Report plays ah importaht role '

career pl^ng of a Government servant.: It -is the most frequently us^ ' '
KJument in Ae service record of.an empld^'ee. The Government servants ■ '
tf nSki^ai^ PErT^ responsible to initiate, complete '

m^tain PERs of their subordinates in accordance with-the prescribed ' ' 
procedure and m stipulated period’ of time. For completion of
they need approved gindeJines and instructions. '.

• compendium of Instruction on .Performance'-Evaluation
• last compiled and published in the year.2000. However' on 

mtroduction of the Loqal Gpvenimeht, : Ordinance 2001 
governments were established arid powers'bf aippointment. promotion and ' 
defers m respect of Governmenf. seivants:,in ,BS-1 to'.BS-15 were ' ' ''
CoSle^a^° officers. .Gonsecjuchtly the Reporting OfEcers and ' 
Co^tersignmg OiEcers m respect ; of many, employees were changed ■

aipendments in the .instruchons. The -instructions ^so 

pSliStio?^^™^^ “fi . '^Pfiahori. wWbh :ne«^^ their fresh

.. ' A committee loaded.by Nfr. . Muhammad Hamayun Khan. Special ■ 
S^pret^ Relation. Mr, AKbar Khan,; Depmy Secretary-(Regmation-m) 

Tr Muhammad Jamil Section.Officer (Secret) Establishment 
Adn^stotion Department . rendered. i appreciable sa-vices and . 
contribution to update tthese; mstimjtions.;,their efforts, 
compilation of Uus compendium of. instructions: .would have not been 
possible. The new edition of inst^tlons .will ^eatly help and. facilitate the 

Rc^rtmg Officers as well as.the Countersigning Qfllccrs'to evnliiAt^ the 

performance and conduct of .their’ subordinates.objectively and in a 
realistic manner.

&

Suggestions, if any* for improvement, in this compendium of 
mst^ctions would bc.welcomed and appreciated which may be addressed 
to the Secretary Establishment Government of NWFP. Civil Secretarial 
reshawar or faxed on 091-9210447.

SccreiiW of NWFP
EsUiblw^cntMarch, 9^^- 2006.

/ •
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be considered as adverse in the case of an officer who fulfills the 
condition of lencjth of service for promotion to the next higher^^,?.. ^^.^-
grade'and should be communicated to him. . \Or'

It has beendecided that, if-.an-officer is, adjudged.. :. ;\(iii)
unfit for continued retention in service-such an entry should ■■ j '

adverse and should be comimunicated to the . . ' y.be treated as 
officer concerned.
4.4 Un-finalized Departmental: Proceedings:-ln the case 
of .an officer against: whom: .departmental-proceedings are in 

■ progress, no mention whatsoever sy.ould be made about it in his , 
Performance Evaluation ftepoii;;, Only whie.n such proceedings ■ ; • 
have been finalized, and. the ' punishment, if any, has been 
awarded/exonerated should . be. .mentioned in his Evaluation 
Report. In such a case compiete copy of-the final order may be.' ■: 
plajted, as is usually done-, on his.'.Chiaracter Roll.

/7 4^ /According to the-ins.truGtions-(vide-Para 4.4)' no mention.
' should be made in the iEvaluatioh- '.Report, of a Government- 

Servant of the' departm'enta'l ..p.ro'ce.eding's'.-which, may be in .
■proq'ress against him',--unless:..su.chproceedings, have been ^ .
finalized, and the punish'merit7rif-any,-.h.as been-awarded.'-There- ' '

xis no bar to a Governmeht-'-servant-fbeing considered for-, 'i-
promotion during the-TpehdehCy-r'of departmental proceedings ,1 

: against him. However, in' such cases, a copy each of the-charge 
sheet and the statement of allegations should be placed before ^ 
the Provincial Selection .Board, or the. Departmental . Promotion 

Committee, as the-case ‘ may. be vide' Establishment Divisions j 
O M. No. 2/20/67-D.I.r dated Che 13'^. November, 1967 (printed j: 
ar S No. 118 .of chapte’r .'V of ■ the . .Establishment Manual, j 
Volume-I, Reprint, l'96B;and-pag^ 61*5^df, ESTACODE)..

^ fi Accordino to . the ■. -.instrtictlohs contained -.E^^bli^S^visionV.letter No. .^(D/SS.SE.III, dat^ the 8- .
Mav 1958 (Para4.4) .no 'mention whatsoever can be made 
about a idepartmental-inquiry .pending-against-ap officer in tpe- -, 
Evaluation Report.-However, the'r|.shopld

• as mention about a crirriinal .'cas^ pending against an officer, in-.

a

In ■ the s

■?
. • his C.R. •I■■?h^ Ev^h?it!o?°Repo%‘':'^pr’£.a^^^^^^ a.nd Administrative .

-I-« V.*• :•
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MnJ.XlAU' 
and otlici s-

Cou
ar Ahmed

,HO^>'^-SECUETARV
,,n^ss^N
.-pclilipncvs

/versus C11AUDHRV-R^^P0’"''‘'‘

-; 999^ decided on

dated

, ls/99.

of the Lahore

.NASLLM 

; CruW.valP>:'i'''°"’^°

20ih October" Mrs Lahore in
High Court.. 510-Loi

27-9-1999
ihc juden-ent.

of 1999)., (On apppi‘'
I Cr.Org.No.2 led by superseding

vvdh Ihc discipl.nn^y P

any
there
proc
passed by 
continue
;,cCO»dauce w

and others C-Chaudhry
V. Mrs. Naseemand others

Punjab. Lahore Yusuf.jv4uhainmad
General. Punjab and Rao

Advocate-
Al^^azali, Addilional

rd rorPunuonu''^-HaiderGhuiam
Advocate

ndent in person.Respo
V999.rncarmS^OrhOevobev.

Date o
d 27-9-1999 passed

.dateinst the judgn^ent
judgment ^ -n,ispetWon is directed aga

2.TIK dispute herein relalcs'o

of Police.xy Superintendent
motion of ihe respondent as Depu entitled Ue '

the pro

j 1/25/2016
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i ,„o appeal or >l,e Inspcc.or-Gcoenl of Police against the order of the Punjab Serviee Tribunal. Lahore
in ApM No.3097 of 1997, made the followingobscrvation.-

Wc have heard the learned counsel for the petitioner Df- 
eounscl for the responnont/caveator ^
•,Vi„„„al was right in t from the date her A juniors were
omccr senior to her. She was ° P promotion as DSP as above.
promoted. Tlicrc was no valid ro^on n i l Hoblc. Mr. Ghuman was unable to
•llie impugned order appears to b J . illegality. Be that as it may. no
substantiate his plea th.ai is i„./olved to warrant interference in these
substantial question of public importance is i./oiveu

, proceedings."

rollowingclTccl:-

"5.

U'i

t

'sendee and as such the question of her P™™°‘ passed by the Punjab Serviee
petitioner has, however, placed on record a ^ petitioner has been suspended.

^:arbi°e »■'rjbfdo^witoon^wrefftTrl^mry?Iilbg
wfeh eCefve plo'essTall be'issued against the respondents. “

I •
I t
• t

S. The learned Additional Advocate-General. Punjab submiU^^^^^ ^^^i ,,,
not considering in true perspeet.ve ^^‘“’fjrdle in Ure way of petitioner to promote her in 

Stee «eme Court as well as the High Court.

6 We are afraid that the mere fact that f'f'P^spasCd'bf thb Court‘d

respondent is not a suffieicnt ground ^"^r p ppt debar the petitioner to continue with the

7. With Ihc above observation, the petition 

petition dismissed.

is dismissed and leave to appeal declined.

M.B.AyZ-33/S

r\€i^niA 1/3. irt **I •

Mi
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(Lahore High Court]

Before llnrizTariq Nasim, J

MUIIAMMD AFZAL KHAN

Vcr.iu*

GOVERNMENT OF PUNJAB through Secretary to Government of the Punjab, C&W 
Department and another

Writ Petition No.5857 of 2008, decided on 20th June, 2008.

(a) Civil service—

—Promotion cannot be claimed as matter of right—Principles.

The civil servant cannot claim promotion as a matter of right, but it is an inalienable right to every 
civil servant that he be considered for promotion along with his batch mates, if he fulfills eligibility
criteria.

(b) Civil Service—

__Promotion, consideration for—Meaning—Consideration for promotion means a just and fair
consideration and not as a matter of routine.

(c) Punjab Civil Servants Act (VIII of 1974)—

....S. 8—Constitution of Pakistan (1973), Art. 199—Constitutional petition—Promotion— 
Non-consideration of petitioner's ease for promotion by Selection Board repeatedly on ground of 
pendency of enquiry against him—Validity—Pendency of enquiry and minor penalties could not 
come in way of promotion—Enquiry must be concluded within a specific period—Enquiry

indefinite period smacked of arbitrariness and malaproceedings pending against petitioner for
fide__Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only
to deprive him of his lawful right of promotion—Treatment meted out to petitioner could not 
sustain in eye of law—Consideration for promotion would mean a just and fair consideration and 
not as a matter of routine—High Court directed authority to place petitioner's ease before 
Selection Board within specified time, which would consider his ease fairly, justly and independent 
of pendency of enquiry, if not finalized on day of consideration of his case forpromotion.

an

Zarar Khan v. Government of Sindh and others PLD 1980 SC 310; Captain Sarfraz Ahmad Mufti 
v. Government of the Punjab and others 1991 SCMR 1637; Maj. Ziaul Hassan, Home Secretary 
and others v. Mrs. Nasecm Chaudhry 2000 SCMR 645; Ch. Yar Muhammad Durraina v. 
Government of the Punjab and another 1992 PLC (C.S.) 95; Sh. Muhammad Riaz v. Government 
of.thc Punjab 2003 PLC (C.S.) 1496 and Writ Petition No.2573 of 2000 ref.

3/9/2018 9:39 AMof4
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v:-(d) Civil Service— J
\'c\

-—Promotion—Pendency of enquiry and minor penalties against civil servant not a hurdle in way 
of his promotion., ----- ------------ ^--------------------

Masood Ahmad Riaz for Petitioner.

Naccm Ma.sood, As.stt. A.-G. Punjab with llumnyun Akhtar Sabi, Deputy Director Legal for 
Respondents.

01U)EU

HAFIZ TAUIQ NASIM, J.—The backdrop of this writ petition is that the petitioner being senior 
most Executive Engineer BS-I8 of the Communication Works Department, Government of Punjab 
was expecting his promotion as Superintending Engineer in BS-19 in the year 2003 but he was 
deferred. In spite of his deferment he remained* in the field for five long years when again on 
23-5-2008 the petitioner's case of promotion was taken up by respondent N6.1 who prepared 
working paper and placed it before the Provincial Selection Board, who recommended for 
deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously 
pervaded for the redressal of his grievance since 2003 but with no result and finally filed this writ 
petition with the following prayer:—

. i

1
' f

"(1) Petition may kindly be accepted with costs.

(II) Respondents may kindly be directed to place the petitioner's case of promotion as 
Superintending Engineer in BS-19 before the Provincial Selection Board within a period of 
one month positively.

(Ill) Rc.spondenl No.2 who is the Chairman of Provincial Selection Board may very kindly 
be directed to consider Petitioner's promotion case fairly, justly and without being 
influenced by the pendency of any inquiry.

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as 
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was eligible for 
such promotion and when his case was first placed before the Provincial ‘Selection Board.

(V) Impugned show-cause notice dated 8-1-2004 and order of inquiry dated 5-9-2007 may 
kindly be set aside.

(VI) Petitioner may also kindly be granted such other relief/reliefs to which he is found 
entitled."

2. Learned counsel for the petitioner submits that so far prayer No. V in respect of selling aside of 
show-cause notice and order of enquiry is coneemed, he does not press the same and it be treated, 
deleted from the prayer clause. However, the learned counsel argued the case in respect of other 
prayers with vehemence and contends that the petitioner is being victimized with no fault of him, 
rather on extraneous consideration, with ulterior motive and malice and it is well-settled law that 
any action, which is based on mala fide cannot be termed as a legal action in the eye of law.

}

i

or4 3/9/2018 9:39 AM
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Further submits that mere pendency of enquiry cannot deprive the petitioner from his lawful right ^
of fair consideration for further promotion. Learned counsel referred Zarar Khan v. Government 
of Sindh and others i'LD 1980 SC 310, Captain Sarfra/. Ahmad Mufti v. Government of the Punjab 
and others 1991 SCMR 1637. Maj. Ziaul Hassan, Home Secretary and others v. Mrs. Naseem 
Chaudhry 2000 SCMR 645, Ch. Yar Muhammad Durraiana v. Government of the Punjab and 
another 1992 PLC (C.S.) 95, Sh. Muhammad Riaz v. Government of the Punjab 2003 PLC (C.S.)
1496 and a recent judgment in Writ Petition No.2573 of 2008 titled as Sanjida Irshad v. Secretary 
Health and others, in support of this contentions.

3. bn.lhc other hand learned Assistant Advocate-General submits that consideration for promotion 
of course is right of a civil servant but no civil servant can ask for promotion as a matter of right.

was repeatedly placed before the PunjabFurther submits that the petitioner's promotion ease 
Selection Board but due to some cogent reasons the petitioner could not be promoted. However, 
being a deferred case the petitioner's ease shall be reconsidered in the forthcoming PSB's meeting.

!'
1.4. Arguments heard. Record perused.

5. There is no cavil from the proposition that the civil servant cannot claim promotion as a matter
inalienable right of every civil servant that he

criteria and it
or right but it is also undisputed fact A that it is an
be considered for promotion along with his batch mates when he fulfills eligibility 
must be noted that consideration for promotion means a just and fair consideration and not as a
matter of routine.

6. It is well-established law laid down by the apex Court that pendency of enquiry and 
penalties cannot come in the way of promotion. In the present case the departmental 
rcprcscnlotivc, who produced the record did not disclose any penally available in the petitioner's 
record except pendency of enquiry. However, when confronted with the sole question that how 
much time it should take to finalize the enquiry, no satisfactory reply could be given by the 
departmental representative.

7. Surprisingly keeping the civil servant continuously for a long period in facing certain enquiries 
and without concluding the proceedings for an indefinite period smacks arbitrariness and smells 
mala fides when now a days there is a specific provision that enquiry must be concluded in a 
specific time. Hanging sword on the heads of certain civil servants in the form of pendency of 
enquiry reflects only to deprive from their further lawful right of promotion, which can be termed 
an exploitation and nothing else because there is no bar on the part of administration to reach on 
logical conclusion and then impose penally on that very civil servant if he is found guilty, wlicn 
this part of the administration is unfettered then such like treatment, which is meted out to the 
petitioner cannot sustain in.the eye of law.

8. In the attending circumstances, I have no other option except to allow the writ petition. Hie 
respondents arc directed to place the petitioner's promotion ease before the Provincial Selection 
Boud within a period of two months positively from today and the PSB shall consider the 
petitioner's promotion case fairly, justly and particularly independent of pendency of enquiry if the 
same is not finalized on the day of consideration for promotion. The exercise must be concluded 
within two months and result thereof be conveyed to the Deputy Registrar. (J.) of this Court. The 
writ petition is accepted in the above terms.

S.A.K./M-245/L

even minor

Petition accepted.

3/9/2018 9:39 AMor4
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[Multan Bench Multan]

Pfsi.-ent: Shahid Wahked and Shah khawar, JJ. 
MUHAMMAD SALEEM-Petitioner 

versus
COVERN:/.0NT of Punjab through its chief secretary 

and 6 others—Respondents 
W.l*. No. 14949 or2012, decided on 15.7.2014.

n.
^ • ••■fiI'

m
irV.

. \ 
■ 1

'Conilllulion of Pakistan. 1973-

4HP.
.^^•Art. X99..1*romotlon Policy Rules, 2010, R. 9(lv)-.PromotIon-Dcfcrmcnt was raising on 
^AcrodltablUty and unblemished career—Policy;wus challenged—Validity-Superior Courts-Civil. 
I^laorvant against whom a departmental inquiry or criminal proceedings wore pending was not an
^outoait for purpose of consideration of his ■
^caae for promotion and there was no bar on his promotion—Any policy-of government including^ 
^Promotion Policy 2002 of Government of Punjab cannot come in its way and has become 

redundant. (P. 27] A fit B
. Mr. Mu/iommad Ail Siddiqui. Advocate for Petitioner. ...

Mr. M. Aurongzeb Khan, A.A.G. along with Saleem Akhtar Qureshi, District Officer Co-Opefajive 
<£M.ullan for Respondents No. I, 2 and 3.

Dale cif hearing: 25.6.2014.
OaoER

■ In the instant writ petition, the pctitionci being a civil servant has challenged the vires of Sub- 
feRulcJIV) of Rule 9 of the Promotion Policy. 2010 and decision of Provincial Selection Board with respect .. . 
ftp the deferment of the petitioner for promotion as same being Un-lslamic, Un-Constitutional, 
i^discriminatory and against the fundamental rights of the petitioner.
5^»j 2. .The question of law to be determined by this Court is reproduced is under.
to/,v -v/hclher promotion of the civil servant could be deferred which he otherwise entitled to,

sole ground that a ease or inquiry is pending against him in which he is yet to be proven guilty? . 
3. Brief facts of the case arc that the petitioner was appointed on 07.04.1984 as Assistant

^Rcaislrar (BS-16) through Punjab Public Service Commission.
i 4. The promotion of the petitioner'in BS-19 has bee.n due since 04 rinir

•lone Fnyynz-ul-Hassan Farooqi senior to him. However, he has not been promoted since ■
[htj'; ■ 5. On 1.3.2012, wide Notification No.'SO(E)7-3/96{P-ni). a final seniority list was iss /f_7'
Hsccrclary Co-Operatives whereby, the petitioner was placed at Serial No. 1 and Respondents No. to 

placed nl Serial Nos. 2. 3. 4 and 5 respectively.
6. On 24.07.2012. meeting of the Provincial Selection Board-l

lift'' ' No. 4 to 7 were promoted to BS-19 and the promotion of the petitioner was deferred.
7 Loaned counsel for the petitioner contends that the promotion of the petitioner 

Which he otherwise is entitled to. as per the impugned rule. Further submits that the 
• aootless career and is at verge of his retirement. Till today, not an FIR as well as not a single Inquiry 

-S been registered and initialed against him; hence his deferment li^ ig-
J^'^credUability and unblemished career, that requires kindH^yn\art^r\ e%n Cnolaxn Sarfraz Ahmdd Mufti vs. Gouemment of the Punjab and others [\991 SCMH ).
I' aad otLrs ... Mr., tlasecm Chaudhry (2000 SCMR 64S) Sh. Muhamma.

w. Coucmmcnl of Punjab 1(2003 PLC (CS) 1496) and Muhammad Afzal 
^ab through Secretary to Couemment of the Punjab. C&W Department and another 1(2009 PLC (CS)

^•140)1.

mA 

Mmz'PW'Bf

rv

ii'$tiSB
\ ■ I..

m
••V

.12.2011 on the retirement oi?'!

were held whereby. Respondentswas

was deferred

:■ 8. Report ond parawisc comments were filed by. the respondents. One of
Obiccllona was that the mailer relates with the terms and conditions of promotion Qiid the petitioner 

■ hai not availed his remedy by way of filing appeal before the Punjab Service Tribunal, hence
Constitutional petition is not maintainable. . ^ u.

'■ 9 On fads. Respondcnls No. 1 & 2 also controverted the prayer made by th5,petitioner by ,

<i

[£'? ' can/)ttml/PU70ISL24.lilmi
I" ;
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•2010, II 

he obovc saiil 
10 I 1>.

'V. , , , ir pct.t.oncr, nncl the petition i,; hit by thWromotlon Policy
■ ■ nd w 1 he . ''>= pciuioner. subject to hie exoneration fromnncl w.ll be jrnntcd promotion from the date when his juniors 

iM j;iven an.xjouj consideration to the 
petitioner .111,1 ilic learned AAC. f>unjab.

I»• V I *

- '0 ■ were promoted, 
arguments advance by learned counscUbrthc.

c
8^ Laws inconsistent w:th or in derogation of Fundamental Rights to be void...(l) Any

con.^,;;;Mh^:c:a;te^th^a^^o^L‘;^^^^^^ - -hts .

(2) Til-' .Slate sliull not n.akc 
any la\^• made in conlravcn'io any law which takes away or abridges the rights so conferred and 

ion of this clause shall, to the extent of such contravention, be void.- •
■ :
' •

, ''■‘"■'■h-'diy ,n tl,c constitution, the Superior Courts have been mandated to ascertain either '
ToulTmisn'ranT' '“',1!' by the Constitution i.e. Fundamental Rights'. In TaX

is held n af li Sh '^dgtstrar, Joint Stock Companies and another (1989 CLC 2013), it
Kiph a d n -'i ' "■ 'd n..akc any law which curtails or laKc away any Fundamental
o^in^.1 n r inconsistency with such right, is to be void. The same

law ha.s l.rcn rnunc.tlcd .n Shara/ Faridi us. The Federation of Islamic Republic o/Pakistan
(/i.ni.,;/i -a........ A,,n/.niher |I>LD 1989 Kuruclii <I04), it was held that lirnimiion has
been placed the la.x,slaturc not to curtail the Fundamental Rights or abridge them by any llw.

13. Qiirstion of law raised by the petitioner is answered in following terms;-

; 3

1
: (■

Any judgment passed by the Hon'ble Supreme Court of Pakistan, in which a 
iincsuon of law has been determined, is binding on all the Courts subordinate to the Apex 
Court, as contemplated in Article 189 of the Constitution of Islamic Republic of Pakist^,

{>)• •

i

The petition ir. hand has been filed on the touch stone of above quoted judements 
oi ilic Hon’ble Supreme Court of Pakistan.
(mj

(•»

In the ease ol Mnj iJail-ul-A/asi'an,//ome Secretary os. AYrs. yVoseem Ch. (2000 SC'mr 
I the Hon’ble Suprerne Court has held that:
I • We aic afraid that the more fact that some disciplinary proceedings are pending against the' 

respondent is noi a sufficient ground to disregard the Order passed by this Court. However, we may 
clarify that promotion as DSP will not debar the petitioner to continue.with the disciplinary proceedings .• 
against the resjMincIcni if any, justly, fairly ind In accordance with law."

(ivl In case iiilcd as Captain Sarfraz Ahmad Mu/Ci us. Gouerhment of Puryah & others 
(Ime) SCM R 1637) the Hon’ble Supreme Court upheld judgment of the High Court in 
winch the High Court had directed departmental authorities that case of civil servant be 
placed before Promotion Board. The High Court had referred to certain Policy letters of the 
Government under which respondent civil servant's case for promotion merited 
consideration, but he was illegally ignored. ,
|v) In the same manner, in case of Sh. Muhammad Riaz. us. Gout, of Punjab throuSh 

.. . Sccrclanj Commurucaiion and Works and another \{2003 PLC (C.S) 1496)) it was held'that
withholding of promotion is a penalty and therefore refused to issue a formal notification | 

of the promotion of the petitioner, after he had been recommended by the Provincial ‘ j
Selection Board, which was duly approved by the Competent Authority, was illegal and 
arbitrary in as much as that it was withheld on the ground of an anticipated departmental 
inquiiy. • •

H. A principle of lawhas been enunciated by the Superior Courts. The nutshell of the same is 
that a civil servant against whom a departmental inquiry or criminal proceedings are pending is not an 
outcast for the purpose of consideration of his ease for promotion and there is no bar on his promotion.

15. The above quoted judgments, in which question of law has been settled, have attained 
finality and force of law. Any policy of the Government including the Promotion Policy 2002 of the 
Government of llic Punjab cannot come in its way and has become redundant.
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iMultaa Bench Multan]

SlIAII Kiiawak, J,

SH/\MA KMAN ZAFAR-Petitioner 
versus

C—

iU’ .

-a'N f /
11

nisTRjf: COORDINATION OFFICER. LODHRAN

••V.P. No. 15606 of 2012. decided

:etc.--Respondents ' 
on 14.4.2014.

u- :

Cuiisuuition of P.ikisian. ’ -^73..).

v.c.ncy-Scnlority list oi ■•mployccs-.Juniors were proLoted 7 <
proceedines pending against civil servant was not sum^ent v ’“aT P'=“'““g7-DiscipUnary ■ 
four consideration for promotion-Validitv Mem ^ ground to disregard lawful right of
presence of minor penalty, a civU servant -
considcrod for promotion where his batch mates fundamental rights to be
Petitioner, who is a teacher by profession must have w* considered and promoted-
cluc to denial of liis legal riyht-Conccnt of admlniot frustration and mental stressinterpreted Cy a yudieXrenel™^:"" (P^

Mr Nnor Ahtniul Kh -.-i Mcu. Advocate for Petitioner.
Mr riurunpaeir Ki.ar, Asaislani Advocate GencraJ, Punjab for Reapondents 
Dulc of heunng: l^l 04.2014
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' Dcpartmcnta?Promotron“commm« for prCodorto his non-consideration by the . :
upward mobility (Pay Package w.e.f. 1.12.2009]. «t higher grade i.e. BS-16 under uplift and

appointed as ^c"iidTLefterNo"ri079^d\ud3??2'l9r4“^d'""'''rh'°ri“"'-^“‘^'’''''““°™''"'“ "
School. Dora Mehro Markaz Karor Pacca LodhraA I =irr J®'""* his dutics at Government Primary 
against the leave vacancy of Mr H^oor fcit w ?' ‘'-"Porarily adjusted as EST j

I'!. with iHc condition that appointment against tea«^vaca‘'ntt "i 28.10.1985
|v’ 'the said date he was to report back at his 0^pLu 7TtTa'?^^*;°8;>986 and after

l"hial Level Uvel 1 ----------------- Uvel n' '-------- '
' Tnmrhcr ^ “iS :: .

•I--,"' • V
V-V
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m
1

I
I

Pay
Scale

Ratio
of Post
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Scale

Ratio of
Post
35%

Pay
ScaJe ,

Ratio of 
Post 
15%PSTs (Mah: ft.

Female)
ESTsSMalc ft-
FctnnJr)

n.s-y 50% BS-12 BS-14

BS-l'l 50% 8S-15 35% BS-J6 • 15%
17V*.
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v% BS-15 35% BS-I6 15%

iVIll ■' III->1 iivh.ii I liSts (General), Districl Lodhran was prepared in which the petitioner 
. puicril .1- >: Ni. ]V flu-nr- ung of Departmental Promotion Committee, Lodhran was convened on 
_Tl.O8.20l 1 5!u' i«riitiniuT. vhosc seniority was rated at Sr. No. 17. was not considered for the

benefit of no.\5 ,;r.ulc DS-j 6 and his juniors, who were assigned seniority at Serial No. 18 to 65.^
were uwi,inle«; 1 ;s- lu v/hen the I'cluioncr approached the Executive District Officer (Education).

' . Lodhrun. he wo;. miunm-U that hi;: name was not considered by the Departmental Promotion -1 iJ
Committee ilnr lo the reason that his inquiry was pending on the basis of an Audit Parain respecVbf^ 
hitt irrcgulai ..jipuimnunii again: *, the post as EST.

*1. The pciitifiner prayed nal a direction may be issued to the respondents to place his case 
before Ihc Lh-iMiiincniMl Promo:.on Committee for fair consideration to award grade BS-16 under the 
ninictuic uf uplift .uul vipwnrd mobility at par with his batch mates.

5 Null, c was i;;siicd to ‘he respondents who filed report and para-wise comments wherein, it is 
• mentioned ih.ii m the year 200o*-./9, the audit scrutiny was conducted by the Audit Department of 

office of tl)c Deputy District Education Officer (M) Tehsil Kahror Pacca. The Audit Officer raised the 
objection rui'.iiilmi*. .ipinmUnieni of the petitioner as EST at Government Middle School Mohammad 
Saced TcJisil Kahror Paced in the shape of Advance Audit Para No. 02 that the appointment of the .

inciuiry into the matter and an inquiry officer was deputed to lookpetitioner is iiM')'ui:ii ami uccil:. -la 
into the niniu-i.

6. Learned counsel for ih.. petitioner has argued that the pendency of inquiry on the basis of 
Audit Paru couid not have been made basis for non-consideration of the petitioner in the .next higher 
grade BS* lO. He contended that .1 is a well established law laid down by the Hon'ble Superior Courts 
thot the pendc’ncy of inquiiy and even minor penally cannot come in the way of promotion. Reliance 
ho8 been placed on Mu; Ziaul //ossan, Home Secretary and others versus Mrs. Naseem Chaudhry (2000 
SCMR 645). Mu.. Sdnjula Irshad, /•tssislarit Director Nursing, Bahau/alpur versus Secretary to
.CoucrMriu*/i/ •■/ .’ho I'unjuit licutih Department Lahore and others [2008 PLC (C.S) 1019) and Muhammad 
Afzal Khan vnots Government oj Punjab through Secretary to Government of the Punjab C&,W 
Department tmtl n/iu//icr |2009 PLC (C.S.) 40). The Hon’ble Supreme Court of Pakistan in its judgment 
has licld Dial mhiic di.sciplinary proceedings pending against the civil servant is not a sufficient ground 
to disregard his lawful right of fajr consideration for promotion. Moreover, the Hon'ble High Court in 
the above citeil jtu.lgmcnl has held that the civil servant cannot claim promotion-as a matter of right, 
but it is an in.dicnablc right to every civil servant that he be considered for promotion along with his 
batch males, if he fulfills cligibiliy criteria.

7. During the course of arguments, learned Assistant Advocate General Punjab has fairly 
commented that a civil servant cannot be disregarded for promotion if one is not otherwise ineligible.
He has fully agreed with the judgments passed by the.Hon'ble Superior Courts bn this issue.

8. I ii.ivi; given my anxious consideration to the arguments advanced by learned counsel for the 
petitioner at. well as learned Assistant Advocate General and have perused the record with their able 
assistance.

1'

V .

adiniUed position that the Chief Ministerx3^the Punjab approved the structure of 
uplift and upw.ird mobility of Primary and Elementary School Teachers of all categories vide 
noUficaiion dated Ou. 1 1.2009. hi pursuance of the said notification, EST and other cadres were to be 
awarded next higher grade BS-1 S tV. BS- J 6 on the basis of date of their regular appointments and

Sei Victf cm Hiie recommCAd^xiionS of Dirdnol Selection Committee, Lodhi’an. Consequently, the 
District Ecluf.iiiun Ulliecr. Lodliran notified seniority list for such promotion and petitioner’s seniority . 
wiiii rcckon(‘il .ii Si Ni» 17 in llu; :;;iid lir.i. The Di:partmcnlal Promotion Committee was convened op 
1 i.t)M.2Ui I but \)\i petilioiier's rt.mie was not placed before the same, as u result of which the juniors 
to D\c pclilioiifi. who were assigned seniority against Sr. Nos. 18 to 65 were awarded BS-16. From the 
paiawiac coinmcnis filed by the respondents, it is made clear that the name of the petitioner was not 
placed before the Departmental f-’romotinn Committee due to the reason that an inquiry on the basis of 
advance Aiuhi I'.ira w:ix pending against him.

lU. A:; held l>y the 1 lon'hle Superior Courts of the countiy that the pendency of inquiry and one 
minor pci^ahv r.innm i nine in the way of promotion of u civil scivant. Further that civil servant cannot 
clliim ]jruiii«>ti>'n a:, .i in
civil servant ih.it he be considered for promotion alpngwith his batch mates.

9. The; is an

allei ul I igJil but it is also undisputed fact that it is an inalienable right of every

2/3inp//www piji.Mw^iiu Li>>.'Uiiii;eLjjoiu.-i:> lum
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Uj;
■. in ihf instant case, the petitioner was deprived to be considetM for promotion. . ^ ^ • Suj pi im;.;.:!

....■Jc.ncxl luj;l»i-i .-i.mIi' Iss In l.n-foir .cparimental Promotion Committee. Lodhran on the sole reason /
- , inquir)' i ci:.n dinj^ Audit Para vas pending.

'ii' • of Islamic Republic of Pakistan, 1973 speaks about the right of\^
^individuals to be lU-.ilt with m iiccord.n.cc with law, to enjoy the protection of law and to be treated in 
' ftccordaacc.wit h i?. tin* inalienable .'ight of every citizen, wherever he may be, and of every other 

person for the Unif in.-mg within Palti'.'an. In the same manner. Article 25 of the Constitution of Islamic/^ 
Republic of Pakista/i. 1973 ensures t yaaiity of citizens by mandating that all citizens are.equal before .s'^, f
law and ore cniilh*tl III ei|u.il protect; .m of law. vj”

13. Chapin 1 III the ConsLilul.mi of Islamic Republic of Pakistan. 1973 is an integral part of the 
Constitution anrl ..II .Siair funclionar!are duty bound to extend these rights across the board to the 
citizen, ll is noi nn essary for Slate functionaries to have performed their Constitutional obligations 
after intervention nf ilic Hon'blc Supc lor Courts. Under Article 199 of the Constitution of Islamic 
Republic of Pakir.i.tn, 1973 this Cour i has the jurisdiction to protect and enforce the fundamental 

(rights of the ciU/.<-ns which have beei’ denied. According to Article 5 of the Constitution of Islamic- 
■ Repulilic of Pakistan. 1973, loyally to Ctalc and obedience to Constitution and law is the inviolable 

obligation of every « iitzcn wherever h-: may be and of every other person for the time being within 
•' Pakistan. The word "ciiizcn" docs not confine to .the ordinaiy citizen of the country but also covers .

connection wiili the affairs of the Federation, Province or a legal authority. All thc 
o r duly bound U’ r.lrictly adhere to the Constitution and.specially Articles 4, 5 and

/

' person's function:, m 
• State functional u

; * 25 of the Conslilulion of Islamic Rcpi.blic of Pakistan. 1973 while dealing, with their day to day 
business. They .slmuld not wail for in: .-.rvention of the Hon’blc Superior Courts but to extend equal 

i treatment and prnimion of l.iw whenever they are seized of the matters of the aggrieved persons.
14. In ihr present ease, the icspondcnts were mindful of the fact that there arc number of 

judgn^entr. par.r.rd by Hir 1 lon'Iilc Superior Courts having decided question of law that mere pendency 
of dcpurlmciiLal iiii)uiiy oi in the pre: ence of minor penally, a civil scivanl cannot be denied of his 
fundamental rights to be considered for promotion where his batch mates and even juniors are 

' ’considered and promoted. The department sat over the ease of the petitioner for a long time waiting for 
i the decision of this Court. The name of the petitioner could have been placed in the next scheduled 
[ meeting of Dcparimcntal Promotion Committee but the needful was not done in complete determent.

The petitioner, win. is a icachcr by profession, must have gone, through frustration and mental stress 
I due to denial of his legal right. The concept of administration of justice has been'.defmed and 

Interpreted by a number of judicial pronouncements. Reference could be placed on.the judgment 
^ ■ passed, by the Hdii'blc Supreme Court of Pakistan in case titled Samiullah Khan Mariuat
i; ' •

I

I

l/er5us Coycmmcni of Pakistan and another reported in (2003 SCMR 11401, in which concept of 
t ' administration of.iuslicc has been iutci-prctcd, the relevant portion of the judgment is reproduced as

under;

1

\

The exercise of powers by the public functionaries in derogation to the direction of law would .
' amovint in disobey the command of law and the Constitution. The concept of administration of 
juslipc IS not confined only U> the judicial system rather every person discharging the functions 
in relation to the rights orpco'-»lc is bound to act fairly, justly and in accordance with law.
15. In the aforementioned circumstances, I have no other option except to allow the instant 

‘‘ writ petition. The respondents arc directed to place petitioner’s promotion ease before the Departmental 
Promotion Comnnllcc. Lodhran within a period of two months from the receipt of this order-and the 

\\pcparlmcntal Promotion Committee .shall consider the promotion ease of the petitioner m highly ^Ir/ - 
'"'and just manner The result of the Departmental Promotion Committee shall be conveyed to this Court 

through the Dep.iiy Kcgisiiiu (Juclit i;il). The instant writ petition is allowed in the above terms.
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!:

IChtcc I.
vib Co^imf3^4(^^ ...VS. j t

• ^-uhammac! Hias & others .^'■
C H A iv n.

■Special Sluesab C 

namely;

: :

I. Siolir." She:- 

hereby charge

-• ^'--luha.Timad Ric^z, 
.^iincral 

I’'.■‘Jviuiink}

VS‘ I :

. dllcP-C, 
you accused ovu-t-Il Khybfr Pakluunkl-,;wa, I

i-H !^Sed about 50/51'- 

Mines 6s Mineral

fi‘s? years. Assistant Director 'H- Development,
Department Khyber•nwa, piesentl}'’ posted 

^■i^uquarler oJTice, Peshawa
as Assistant Director (Royalt}')I i

r.

-'‘‘diein Aii Jvlian, 

-■‘c'.viopine/U, Mines

4*. aged about 32 3'cars
„ Director Mineral

--enliy .os-cl a Pakhtunkh^va, '
. i-o.-.d a. A.ss>stant Director iMinerals Devclopnnent.

t'**

, ?

,n* K\

; =■ Swat.i\’i-.or-u!-ij;|.; oi aged about 46/47 

-^velopmcnt. Mines & MinerM
y'iars, Assistant Director Mineral- ' 

Department Khyber Pakhtunkhwa, 
as Assistant Director Minerals Development’

C - f'
i '- pre-scivdy posted 

Mardan.

• 4. /^t:hoor-ud-Din aged about 49/50 3 

Development, Mines & Mineral
'ears, Assistant Director Mineral ' ’ !

Department Khyber Pakhtunkhwa; ' 
as Assistant Director Minerals Development,’'

I *

?. presently posted
J-!cadquarters ofnee,, Pcsh.'.wnr.

f ■

5. Na;^ir Ahmed, aged about 63 

Shcesh

<■ ■

years, s/o Abdul 1-Iaq,i ■. r/o Actar-» *. a, Shah Kot, District ManseJ
tf'r ■ •
K- ■

t '
.w-s*'-'RU y- .*

ira.
. 6. Asnral Ali aged about 41 \ 

Mnnsehra, as follow;-
years s/o Ali Zamart r/o Siiah Kot, District

FiisCivr:- 'I'lTOl 3^ou accused No. 1 Muhammad Ria;i I
posted as Mineral 

the period from 10.07.'2006 to

I

Development Officer during 

06.11.2008, DDO from 23.09.2010
;V-*‘ '•

i

to 31.10.2011 and 
Du-ector, Mineral Department, Manschra Irim. 

>0 P-1.10.201b, durinjvyour the'se

A.ssisLiint

07.05.201.5
fv!

tcraire.s in j.l'ic 

wil h

I !

• ^VL- mcniioncd

• t;er;a! No. 2
enpnein'e;;, in connivance

la 6 and in lurther:

I
your eo- 

ince of your
\ I;.1a'*r:use.:ry

ATTi
4nnilrtgr Copyim: iw.'nci-.. 
eKio^*J> Coun*...K.‘K. 

pcr.nr.v.-jf ^
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cojunion inicntion arid coniir.on objcci; ofyou all, fraudulently
anr/ iJlrryjJly jssucc! ] 500Transit Challans to your co-accused 
Nodi,

Ndtispar minin" area, but in fact 

woj'lc was executed in 

mentioned 

auiboriiy

/

37
Nadr Ahmad from 2S.06.2003 Vto 2S.06.2011 for 

no. practical excavation/ 

said area during the above 

pciioci and thus you lailcd to exercise your 

required under the law as you were bound to inspect ■ 
pracLically the area tvt the time of issuance of challans

7-(. -. 
.» the

I
t V

rnenlioned above. Similarly, you did not prepare the working 

]3aper:-. lor iht: ear.celkiLion of the lease to licensing authority 

and willfully lailed to fulliU your duties, and you accused 

lo suffer public exchequer huge monetary loss .to the

I

t

;
caur.ed

tune of Rs. 64,204,000/- and thereby committed offences as 

cU.-J’ineil u/s
I

23 of tlic Khybcr Pakhtunkhwa Ehtesab 

Commission Act 2014 (as amended upto date) punishabler4'
i -

under section 24 read with schedule thereto of the said Act

and wiihiii the cognix.ancc of this Court. i'

>,)
ic.coadly:- That you accused No.2 Mohsin AU while posted as Assistant 

.. Director Mineral Department, Mansehra w.e.f 31.10.2011, 

during this tenure, your co-accused No.5 Nazir Ahmad filed 

an applicaticn for renewal of the mining lease on 14.06:2012 

after 9 months and 25 days of the expiry of the period for filing 

application for renewal of mining lease, you accused No.2 was 

required under the law to prepare and submit the working 

papers for cancellation of mining lease; but you illegally, 
fraudulently kept the said apiDlication in your office aiicl had 

not acted upon. Similarly, you accused named above posted 

as Assistant Director Mineral Department, Mansehra w.e.f. 

25.07.2013 to 14.04.2014 but during this tenure too, you did 

not prepare and submit the working ptipcn; to comi^ctent
I .

nuihority foi* cancellation of mining lease. During your above 

mentioned tenures, your co-accused No.5-through authority 

letter dated 23.10.2013 without the permission of the' 
Licensing Authority sublet the leased area to your co-accused 

y.n.Q> (Ashraf AU), who involved iji unauthoj*izcd minij-ig but ■’

i
I• f;v*.>..
I

! t •

t

I

K'
■ • 

L te.-7
I :

f
I;r !

>
■flk: k-

I
I

I
I

jlS' ^
'■ r"’;:

. I

;

you accAised did not take any action ag.ainst above named co- 

r-c-iused No.C and has been fa
I
r.
i; to stop the tir.aul!-..arizefl(•;

i
I'

y



yo-.V •;
which 

v/hlfully faiJccl 

I .he

cvonLinucd till 12.10.2015 and i:huJ3^ : /,■' ' ^
f / •lo fulhll your duties and

: I'icsponsibilities under
lav/, >!!c2ai:y benefited 'siyour co-accuscd No.5 by 

your ofnee and allowinr^ the
you::- co-accused- No.6 fdr unauthoritted and’

the
-uhleici

appJiv-aticn in
/ ?

- iJlcfial , ^
r-c. you accused caused to suffer public exchequer 

lugc monetary loss to the tune of Rs.
/' V-f -f

, , 64,204,000/- and
l->c-:-coy commuted offences as defined u/s 23 of the Khyber 

l^:Khtunkluva Rhtesab Commission Act 2014 (as amended 

upio dale) punishable under , 

ine]-oio of tl-.c said Act and within the

. ! I

I

.section 24 read with schedule 

- cognizance of this Court. '

1

I1

:

Tlairdly:- ••■1 ::ial y->u accused No.3 Noor-ul-Islam 

ant L^ircctor
while posted 'liis 

w.c.r.
()..!.04.2C]3 to 29.07.2013 and IS.l 1.2014 to 06.05.201S, the

• s s •Mineral Development, Mansehra i
.• VO- »»% ^

aj'jplieation filed by your 

the office Lenur
co-accused No.5 on 14.06.2012 in 

c of your co-accused No.2 Cpr the renewal of 

lease, deliberately it was kept pending from '

J

*» the mining 

14.06.2012 to 10.04.2015 whereas
I

• !you accused v/ete duty
* \ '

papers to the
!

bound to? prepare and' submit the working

^ competent authority for cancellation of mining lease but you 

with malafidc intentions did not fulfill the

. I
. t

\ •
same. Similarly, in 

your second office tenure you accused illegally and unlawfully 

did not prepare the working papers for the c.ancellation of. ' 

mining lease. Furthermore,

I

t

you accused illegally issued 200b
•r

challans m your second tenure from Serial No. 1701 to 1900 

of the Challan book
.»■'

I
17.02.2015 to imaulhorized and ill(;galon i

. !
subletee your co-accused No.6 inspite of the fact that the 

mining lease had been expired oh 19.08.2012. So you eiccused 

'named above willfully failed

«

V •
to fulfill your duties and 

unauthorizedicsponsibilities and illegally benefited the 

:a.ibli:i.c:i! yiuii* aecuscrl No.6 .and you ;i.cc;usecl cau.scci to 
suffer public exchequer huge monetai-y loss to the tune of R.s. 

6-1.20^,000/-.and thereby committed offences
n.s defined u/s 

Commission Act 
vipto date) puni.shablo under .section 24 

or the .s.Mid Ac:(: and \vU:h\n the

23 of the Khyber Pakhtvmkhwa .Ehtesab 

20}‘1 (as amended
I- •I

th■ ^:(:hedLll^; tliereton.*:*:^ :
sane*; of thisc;.-. Court.

3f copyi‘'‘> 
^abCoudsi

..r‘

Drancl'..

I

. I
i •

• I



J. « j'cige oj 6 .
yauf'hJy:’ 'Hun you accused No.4 2ahii-ucl-Din,

Development, Manschra
■ while po.'-jted

w.e.f from

/

-A''i.04.20l4
"/ur-OirccLor% »

i •/ /to 14.11.2014^ 

Ahmac!) had already filed
your co-accused No.5 (Nazir 

an appheation for renewal of minin 
on M.C6.2012. This application under the law was time'-

so you accused were required to

//
SleaeeI ,•

I barred,

Ihe worldn^; papers Lo the
prepare and subniitI

t t' competent authorit^^ for cancellatiod 

inspite of doing this, 3/0U accused illegally 
fraudu.'cnily ir.sued 200 chnllans from 1301

02.05.201‘=1 to your co-accused.

I
I

*'1 mining li:a:ic bul i 
and;

to 1700
ou accused willfully failed to 

your duties and responsibilities and'illegally benefited 

ib.e unauthorized and illegal subletce

. •
i

. ' • • (1 ruirii!

3'our CO-accused No.6
i

and you accused caused I

to suffer public exchequer huge 

monetary loss to the tune of Ks. 6-1,204,000/- and thereby 

committed offences

I
I

'i • ih •I!
as defined u/s 23 of the :

: Khyber
Pakhiunkhwa Ehtesab Commission Act 2014 (as amended

section 24 read with schedule 

cognizance of this Court.

vipto date) punishable under 

thereto of the said Act and within the
I

I
\

Fifthly; I lial you accused Mo.5 Nazir Ahmad 

lease vide No.
were granted mining

MDW/MA/ML-Feldspar(100)/2007 over an
area of 299.163 acres near Village Shahkot, r^istrict Mansehra 

on 20.0S.2C07 for the period of 5 3^ears valid upto 19.08.2012, ■ 

hut 3TAI acctised did .not work in the said lease 

June, 2008 to May, 2010, but

f.t.
r

. (

J‘ I
! .; \ I IV area since

even,then j'qu were receiving 
transit challans from your co-accused No.l since 28.06.2008 

Lu 23.06.20 11

• 5; ;•:
I
I

untlycni uccused received 1500 ehallan.s durijig

this area wm; idle .siiiiit;
/•*

I In: periofl ;.uid lUilizccl it; whercre;,
2003 to May, 210. Inspite of directions issued by the Assistant ■ 
I')i|-et:lur Minfral Dtrvrloprnant, Mansehivi yini willfully did

report showing raising and :
2011 and did

:nr;l
submit the monihh'- productiont,

(.lisjjaLches of rulcispai- .since June, 2008 to Feb,
not deposit the deed rent and annual rent as well. You 
accused also sublet the mining area to your coracc.used No.6 

iMccally and without the permission of the licensing authority 

through authority letter dated 23.10.2013. You accused in 

connivance with accused No.l, 2, 3, 4 and 6 remained' 

involved in tmauthor;ved mining of fi;!dspar and due

1
r*
i '
J. I

■f

7* Ir i

to this, ■ t*
I

!
■lf
:■

I!• . I

y
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; /•
yov. accused cau.scd to 

loss to the Uinc u; Rs. 
offences

sulfcr public exchequer hxifje rnoneCary 

6'1,20-1,000/- and thereby committed 

clcnnod u/s 23 ol' rhe Khyber PcikhtunkHwa 

hlucsiib Commission Act 2014 

punishable under

'
[

/ ^■•33,: 1;fr*.' •
(as amended upto date) \ 

section 24 read with schedule thereto of .tlie 

said Ac: and within the cognizance of this Court.

I.(- :

RbV'/’- I ■
• i

"ItfiV Sbcthly: Thai you accused No.6, Ashraf Ali remained involved in 

unauthorized mining of feldspar from'23.1'0.2013 to OctobeV, ’ ‘ ■

2015 under the cover of authority letter dated 23.10.2013 arid

4 and 5, you

i
•;M. '

ft-" in connivance with your co-accused No. .2, 3, 
accused illegally obtained the transit Chailans from your cp- ■ 

accused No. 3 and 4 and utilized them’and’ due I

to this
p'ractice, you accused caused to suffer public exbhcquer huge 

monetary loss to the tunc,of Rs. 64,204,000/- anef thereby ’ 
committed offences as

1 •
Ir*.. I

defined u/s 23 of. the Khyber 

Pakhtunkhwa Ehtesab Commission Act 2014 (as. amended

i*

SliVv;.
II*. f

upto date) punishable under section 24 read with schedule 

thereto oi the Sciid Act and within the
if

u. ■ Icognizance of this Court.
I

II

Scvcnthly:-That you all accused at serial No. 1 to 6 during posting in 

different categories, working in officiaiand private capacities 

and in connivance ol you ali illegally assisted and facilitated 

ojii: anoLher in e.'ieav.Mting mines.in utter violation of the Jaws

gy :•
K’f.’ 1.
H-*

I

by misusing your uulhority imd due to your above mentioned 

illegal acts,

I

i.'
m. ■ ■

you all six accused caused to suffer public 

exchequer huge moiictai^' loss to the tune of Ra. 64,204^000/- 

and thereby committed offences as defined u/s 23 of: the

i

I

Khybo- Pnkhtunl<hwa Rhtcsnb Commission Act 2014: (as 

amended upto date) punishable under section 24 read'with
I

schedule thereto of the said Act and within the cognizance of 

this Court.

: •s .•

1^'' !
I

And I hereby direct that you be tried’ by me on the said:■* . •
charges.• f i

f.'it I
j

Il*.' : C-.: -S';'

f.; •IP

I 'II c
Jixcl^Ci 3pcc:a.l,,

Ehtesab Court-II, KPK 
Peshawar »

i’.

I

I I
!

1 •

-'1. D

B
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V

I>t'

;'. ' 1
<••■:/ ; •\ -

explained in r
: a«: - The charges have been 

heir own language.. ■
read over to - the accused arid "i

S-..$y

jl Ml
t-»

Q: Have you heard and understood the same? I! ;:ii; ;A: .
■ .

I I

II

_ Q: Do you plead [guilty to the charges? 

A: ) V C .
Is r*

%{ . *
:

• I\ • I

•>!; :
'*■* '

I»jr 1, Muhiunmad I\iaz

1
I

i
I .

(pV 2. Mohsin Ali Ivlian
I

Ali; ..k' • • •

I
1-S. Noor-ul-Islam

-V***

4. 2ahoor-ud-Di;i :
‘

t

• 6, Nazir Ahnicd 6.AyhrafAli

K

(fcertinncl i(/A;fi4 n^p n t

S'ft*' '■ Kji \7
£?U3 ' !:!■Jl— i". yv/0-"T/e

~>’b ■
j>'V5V .

* * PuU»a«.*f

!Judge Special, 
E^itesab Court-II, KPK j 

Peshawar
•.:
I

\
IS...,

I-^1

J
-■* I;,-

ii.'

,• ’ 'i
I

l<

i • I

ir-**.'

iV'.
■ !i-

£.J
, J

I I
II I

W-if' ;■
1 I

I

I.;

/ : !I
• I
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g 0)C.* I-■ Muhammad etc

‘*^'b.U.‘, '/ C‘ J ti■r~!'m r^Tt j-V/

Mr. /I-'; Sh.ih, Anpc; for\
Uic tiLaLu uiicl all

their
theaec:u-icci i 

prc^;cnL. 

^■Jussaiji and 

accLiiicd. v.-hich

person alongwith 

^Vesh I'cspcctive counsela

Munir 

0^1 behalf of four

wa ka i a t n a ni a 

Hafecz ul Asad

f s
submitted

Advocates
3rc placed on file, 

ai'air.st the
I

CJiargc framed
accused which they denied 

to 2 alongvvith
^itd claimed trial. PWa at serial No. l
i^'any, be record,summoned for 02.06.2016. 

Since the accused fucinc trial have 

case and ii/’tcj'
I i U’y

I not beenin ilic 

tin';;
Jiri.-seni

•submitting tlie 

•'UinnKjrujf),
K’t.:f(;j-t;n«,:t.; |;o 

tlu;y fill
‘:nuj I, wherj Were 

to make
this court invoices 

section <Jl of Cr.P.c, ^11 the
bail boncl.s in sum of Rs. 0.

^ etios each in the like amount to the 

court on or before the date fixed.

nj^j^earanci*, 
during the trial.

pul.
o CLttcndance

- -‘lueh,• e
stire their futur

’ ;

the power provided under 
accused are directed to furnish, 

two
satisfaction of, this

Lac (100,000/.)v.withA.

n;-.n.

covv

: , 'J^udge,
Special Ehtesab Cour

I W.'.U’••

!•

I

• •
'i: •

1]

I

I:• „•.:•
I ■

I

I
l-l;

I if
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V.
Vli ,

Appellant with counsel and Mr. Mr. Kabir Ulla2.7.11.201S !
Khattak learned AAG alongwith Mr. Said Muhammac||,

of' Superintendent present. Representative 

respondents submitted reply on behalf of respondent '
No.l & 2. Learned A.A.G stated that the respondent 
No.3 & 4 also relies on the same. Adjourn. To come up 

for rejoinder if any and arguments on 16.01.2019 

before D.B.

• I

\

Member '

T7>ansel for the appellant present. Mr. M. Jan, DDA for the 

resjlibidentS present. . ... .

• 16.01.2019

At the time of institution of service appeal, the. departmental

appeal of the appellant was not .decided, however, after institution of

service appeal the same was decided bn 08.05.2018 and the

respondents have also annexed the departmental authority order with 

the comments. Therefore, counsel for the appellant is directed to

challenge the same departmental authority order through amended

appeal. To come up for amended appeal/arguments on 12.03.2019

before D.B.

(M. Amiri^hanKundi) 
Member

(Ahmap Hassan) 
Member



Ir-

•I

;

ter i

4.I Appellant alongwith his counsel present. Mr. Muhammad Jan, Depv 

District Attorney for the. respondents present. Learned counsel for , the 

appellant seeks adjournment. Adjourn. To come up for further proceeding as

i 12.03.20,19.v
' :i.. :

J.

;
r

per precfeding ctrder sheet on 10.04.20i9ihefore D.B.
*1

• >
(M. HAMID MUGHAL) 

MEMBER
. (M. AMIN MIAN KUNDI) 

MEMBER

/ ■

r:

ILi6-■ ■, Dsate Prc'sentati-nn ^

-------

■ Teo---------------- '

IJigeut—---- "1----------------

Dale of Comij!ecU:>a of Copy

K
I;

3^Date of Delivery of Copy,

/ /
. ■ f

'i

■
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BEFORE THE KNYBiR BAKHTUNKHWA SERVICE •>*. •

TRIBlMAiSPESHAi^R i
s

.*' .

/72-72018Service Appeal No.
if- Jl,s

/.AppellantZahoor-ud-Din

VERSUS

Govt, of Khyber Pakhtunkhwa through 

Secretary Mineral and others............. Respondents

INDEX

S# Description of documents. Annexure Pages. s
1. Memo of appeal 1-6
2. Interim application with affidavit 7-8
3. Addresses of the parties. 9
4. Copies of working paper________

Copies of minutes of the meeting
Copy of departmental appeal 
alongwith both covering letter
Copy of grounds of writ petition 

and judgment dated 22.03.2018

B 10-13
5. C 14-15
6. 16-21D

7. E 22-30

8. Copy of legal advice / opinion of 
Law Debarment 21.07^2016

F 31

9. Copy of the Para 4 & 5 of 

instructions
G 32-34

10. Copies of the judgments H 34/A-34/K
11. Copy FIR 35-36I
12. Copy of charge J 37-43
13. Wakalantama 44 :

Appella

Through
A m j IM a r d a n )
Advocate
Supreme Court of Pakistan-

Clerk of Counsel 
Imran
Ceil No.0321-9870175
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR

If^ybcr Paicbti«khw3 
Stjrvicc TrJbianalService Appeal No. i^7-2- /2Q18

0S.. E>iary No-,

I0ateci>

Zahoor-ud-Din, Assistant Director Mineral, 

Khyber Pakhtunkhwa, Peshawar,'I>•

Appellant.

VERSUS
1. Govt, of Khyber Pakhtunkhwa through Secretary 

Mineral, Civil Secretariat, Peshawar.

2. Chief Secretary (CS), 
Pakhtunkhwa, Peshawar.

Secretariat, Khyber

3. Chief Minister's KP in the capacity of Appellate 

Authority under KP Departmental Appeal Rules, 
1986, Chief Minister's Secretariat, Khyber 

Pakhtunkhwa Peshawar.
'V

4. Provincial Selection Board for promotion of Mineral 
Development Officer/ Assistant Director (BPS-17) 

to Director (BPS-18) through Chief Secretary, CS 

Secretariat, Khyber Pakhtunkhwa, Peshawar.

Respondents

SERVICE APPEAL U/S 4 OF SERVICE
TRIBUNAL ACT. 1974 FOR DIRECTING
THE RESPONDENTS TO CONSIDER
PETITIONER FOR PROMOTION TO BPS-
18 (DEPUTY DIRECTOR MIN RAD FROM

I ,____ ^ Y BPS-17 MSSISTANT DIRECTOR) TN
ACCORDANCE WITH LAW DEPARTMENT
OPINION DATED 21.07.2016. PARA-4.5
OF THE INSTRUCTIONS OF THE



I

c.
OESTABLISHMENT DEPARTMENT.

SUPERIOR COURTS JUDGMENTS 2000
SCMR 645. PU 2015 LAHORE 24 IDB).
PU 2015 LAHORE 45 AND 2009 PLC
rCS) 40. CIVIL SERVANT ACT. 1973
AND PMS RULES. 2007.

RESPECTFULLY SHEWETH:-

1. That appellant was initially appointed as Royalty
Inspector on 16.01.1999 on regular basis in the 

department and was later promoted to the post of 

Assistant Director on 12.04.2012, serving and 

posted as such in Mineral Development
Department at Peshawar.

2. That throughout appellant's service, appellant 

worked efficiently. No complaint by any person 

exists against the appellant.

3. That working paper of Provincial Selection Board 

was prepared for promotion to the post of Deputy 

Director (BPS-18), whereby the name of the 

appellant was included in the working paper. It is 

pertinent to mention that as per the working 

paper, the appellant alongwith other officers have 

been recommended to be promoted on regular 

basis (Copies of working paper are Annex
"B")

4. That the meeting of the Provincial Selection Board 

for the promotion of Assistant Director to the post 

of Deputy Director Mineral (BPS-18) was held oh 

28.12.2017, whereby without lawful justification,,



the Provincial Selection Board deferred the case of ^ 3 

the appellant for promotion due to pendency of 

the Ehtisab Court case. (Copies of minutes of 

the meeting are Annex "C")

5. That the appellant filed departmental appeal dated 

18.01.2018, which is dispatched through proper 

channel through covering letter dated 19.01.2018 

& 23.02.2018 to the respondent No.l, but no 

action was taken. (Copy of departmental 

appeal alongwith both covering letter are 

Annex "D")

6. That being aggrieved, the appellant filed 

W.P.NO.1287-P/2018 before the Hon'ble Peshawar 

High Court, Peshawar, which was disposed-off 

with the direction to the appellant to appear 

before respondent No.l, as his departmental 
appeal is still pending, and after providing 

opportunity to the appellant, the respondent No.l 
will decide the appeal of appellant within thirty 

days. (Copy of grounds of writ petition and 

order dated 22.03.2018 are Annex "E")

7. That thereafter, appellant appeared before 

respondent No.l and despite the clear direction of 

the hon'ble High Court the departmental appeal of 

the appellant has not been decided till date.

8. That as the statutory period as described in law 

has already been lapse, therefore, finding no other 

efficacious remedy, the appellant approach this 

hon'ble Tribunal Court for following grounds:-

GROUNDS

A. Because as per legal advice/ opinion of the Khyber 

Pakhtunkhwa Law Department dated 21.07.2016,



•v'.

promotion of a Civil Servant cannot be deferred / ^ 

due to' pending disciplinary proceedings, hence, 
deferment of the appellant from promotion to 

BPS-18 is illegal and is against the opinion/ legal 
advice of the Law Department. (Copy of legal 

advice / opinion of Law Debarment is 

Annex"F")

B. Because as per Para-4 & 5 of the Instructions of 

the Establishment Department dated 2006, 
promotion of a Civil Servant cannot be deferred on 

account of pending departmental proceedings, 

hence deferment of the appellant from promotion 

to BPS-18 is illegal and against instructions of the 

Establishment Department. (Copy of the Para 4 

& 5 of instructions are Annex "G")

C. Because as per 2000 SCMR 645, PL3 2015 

Lahore 24 (DB), PLJ 2015 Lahore 45 and 

2009 PLC (CS) 40, promotion of a Civil Servant 

cannot be deferred due to pending departmental 
proceedings against the Civil Servant, hence 

deferment of the appellant from the promotion to 

BPS-18 is against the judgments of the Superior 

Courts.

D.-Because there is no bar for stoppage/ deferment 

of promotion of the appellant on ground of 

pending inquiry as appellant are to be presumed 

as innocent unless proved guilty.

E. Because the alleged so-called inquiry as initiated 

bn 15.09.2017 against thirteen persons including 

the appellant. According to notification, the said 

enquiry was to be completed within 30 days, the



inquiry has not been concluded and is still in 

progress for more than four months with no 

completion in sight to ascertain the truth. It is also 

pertinent to mention that against the same 

charges, an FIR has been lodged against forty five 

persons excluding the appellant . Appellant are 

not charged in the FIR, which also shows the 

innocence of the appellant with regard to the 

charges. (Copy FIR, charge sheet in Reference 

No.4/2016 is Annex "I & J")

y

F. Because Ehtisab case is pending in the Court 

against the appellant Including others. Formal 
charge was framed by the Court on 26.05.2016, 

and so far the statement of only one witness has 

been completed. In reference fourteen witnesses 

have been mentioned by the prosecution, which 

also indicates that conclusion of the case will 
consume sufficient time. The appellant will be 

debarred from benefits of promotion for such a 

long time without proof of any guilt.

G. Because a person is presumed to be innocent until 
proved to be guilty by a competent Court of law; 
So far nothing has been proved by the department 

against the appellant. Till today the appellant Is 

innocent in the eyes of law. Departmental 
Promotion Board fell into error by not 

recommending the appellant for promotion merely 

due to the pendency of a criminal case enquiry/ 

hence the valuable rights of the appellant has 

been infringed. •

H. Because the august Suprfeme'Court of Pakistan as 

well as different High Courts have cleariy given 

the verdict in the subject matter that the



7 * »1W

<<
pendency of an inquiry or even a presence of a 

minor penalty cannot come in the way of 

promotion of a civil servant as it is the right of 

every civil servant that he be considered for 

promotion alongwith his batch mates. It is 

pertinent to mention that in working paper (Annex 

"B"), the appellant alongwith his other batch 

mates have been recommended for promotion on 

regular basis. ■

It is, therefore humbly prayed that, on 

acceptance of this appeal, the respondents may 

kindly be directed to consider appellant for 

promotion to BPS-18 (Deputy Director Minral) 

from BPS-17 (Assistant Director) in accordance 

with Law Department opinion dated 21.07.2016, 

Para-4.5 of the Instructions of the Establishment 
Department, Superior Courts judgments 2000 

SCMR 645, PLJ 2015 Lahore 24 (DB), PLJ 

2015 Lahore 45 and 2009 PLC (CS) 40, Civil 

Servant Act, 1973 and PMS Rules, 2007 within 

shortest possible time please. >

Appellan

Through

A m j a a r d a n )
Advocate 
Supreme Court of Pakistan f

j

■j

AFFIDAVIT
I, do hereby affirm and declare on oath that the 

contents of the appeal are true and correct to the best 

of my knowledge and belief and nothing material has 
been concealed from this hon'ble Xdb^nal.

Deponent
V
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BEFORE THE KHYBER PAKHfUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No. /2018

Zahoor-ud-Din Appellant

VERSUS

Govt, of Khyber Pakhtunkhwa through 

Secretary Mineral and others................. Respondents

APPLICATION FOR INTERIM RELIEF 

TO THE EFFECT THAT, TILL THE 

FINAL DECISION OF TITLED 

APPEAL, THE RESPONDENTS MAY 

GRACIOUSLY BE RESTRAINED FROM 

FILLING THE POST OF DEPUTY 

DIRECTOR MINERAL (BPS-18)

Respectfully Sheweth:

1. That the above titled appeal is being filed before 

this hon'ble Tribunal alongwith instant application.

2. That the grounds of main appeal may kindly also 

be considered as part and parcel of this 

application.

3. That the appellant is having a good prima-facie 

case in his favour and is also sanguine about its 

success.

4. That balance of convenience also lies in faovur of 

appellant.

5. That if the relief as prayed for in the heading of 

this application is not granted, the very purpose of 

accompanying appeal will become ihfructuous.
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if
It, is therefore, prayed that, on acceptance of 

this application, the respondents may graciously 

be directed not to fill the post s of Deputy Director 

Mineral (BPS-18) till the final decision of titled 

petition.
I'

«'f

;
Appellan

Through
I

Am j a d WKM a rd a n )
Advocate.
Supreme Court of Pakistan

•• >

AFFIDAVIT

I, do hereby affirm and declare on oath that the 

contents of the Application are true and correct to the 

best of my knowledge and belief and nothing material 
has been concealed from this hon'ble Tribunal.

^AH/w.Q^^eponent

/
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR V

Service Appeal No. /2018

Zahoor-ud-Din Appellant

VERSUS

Govt, of Khyber Pakhtunkhwa through 

Secretary Mineral and others................ Respondents

MEMO OF ADDRESSES

APPELLANT

Zahoor-ud-Din, Assistant Director Mineral, KP 
Peshawar.

RESPONDENTS

1. Govt, of Khyber Pakhtunkhwa through Secretary 

Mineral, Civil Secretariat, Peshawar.
2. Chief Secretary (CS), Secretariat, Khyber

Pakhtunkhwa, Peshawar.
3. Chief Minister's KP in the capacity of Appellate

Authority under KP Departmental Appeal Rules, 
1986, Chief Minister's Secretariat, Khyber
Pakhtunkhwa Peshawar.

4. Provincial Selection Board for promotion of Mineral 
Development Officer/ Assistant Director (BPS-17) 

to Director (BPS-18) through Chief Secretary, CS 

Secretariat, Khyber Pakhtunkhwa, Peshawar.

Appellant

Through
AmWi^
Advocate 
Supreme Court of Pakistan

i (Mardan)



PSB-I

WORKING PAPER f OR PROVINCIAL SIELKCTION BOARD.
)■

, (
Department: DIRECTORATE GENERAL MINES AMD MINERALS KHYBER PAKHTUNKHWA .

(GOVERNMENT OF KHYBER PAKHTUNKHWA MINERAL DEVELOPMENT
DEPARTMENT).

ll Nomenclature of the Post/Basic Scale Deputy Director Technical (BS-ilB)
Service Group/Cader Mines and Minerals

3. Sanction strength of cader 8 posts.
4. Direct Promotion Translor

i) Percentage of share 100%
8 posts.ii) Nos of posts allocated

To each category ____
PresentjKCMpancy postion 
N<,) orvacnncii?;: in (nicIi c.'Hc’i’.nry 
I low did tlie vacancy (ies) under 
Promotion quota accrue and since 
Wlu?n?

\.

iii) -- _ _:i post
7 post-;. ......

I he riii.'ince Dep.liTment li.e; cii'ated 
Two posts of Deputy Director Technical (US-:I8) During the 
linanci.il yiNir 7f)ITi 17 and du*) to i(diuMiKaU of Mk? incumi 
and promotion, these' posts have hecume vvilh idled lium 
01/0l/201S,0^/04/20JT.,2b/08/20 LS, 0;i/0P/2-0lG and

20/0G,/20:l.7( Annexute-1.11,111,IV,V }■< VI). _ ^ __________
By Premotion on the basis ofscniorily-cum-litncss, from 
amongst the Assistant Directors (TechnicahIMining 
l:ngi!iecr)/Geologist/Assistant Directors (Boyalty) v;ilh at 
least five years service as such.
(Annexure- VII).
!)-years service __ _______ ___________
The officers in “Panel of officers for cunsideralion'' at 
S.No. 01 to 06 having the requisite length of service may 
be |)romoted on regular basis. While the olficer at S.No. 
07 0*" the same panel having short length of service about 

iTiontlts may be promoted on acting cliarge basis as 
per Rule-09 of parl-ll of appointment, promotion & 
transfer Hules-20il.([iSTA CODI: revised nddilion-2011) 
Not applicable_______________________________________

iv)

Vi) Recruitment Rules.

vii) Required length of service 
Whether to be promoted on 
Regular basis or appointed on 
Acting charges basis.

•viii)

ix) Mandatory training, if any.
x). Minimum required Score on fl 60

SignaUiie

D(;si(',nation

Oairii; V-.
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PAMFI OF OFFICERS FOR CnNSlDERATION,
\

rvriVii:':::'

j Traini'.ig 
, fc:

Caii u:'a:',},' 
In ^r.y 
of L:;''- 
i;i:l'jiin-z 
>JA3.?ira 
Barronr.'.!'." 
wilii Na3

iDisciplii'.an' 
?f0cce.iir.z 
(if an'-,!

p2?;.”5Missing
PERs 
(if ai'y)

Quantified
Scores

0^-: D«c)- lyyp",.
Appcinmcnl R:E-n:
Prnniplion Appoi::iiH;n; 1 pr=s;;ip;u 
To 3^5-1" pron’.o'.ion Lcns-.i o.

Service.

Date of
I" entering '' 
into
GovL service

Date of
Birth

S.Nc: 'j ' Nentc of
1 Officer 

u'i'.h
Qjaiifrcation to

tire p:c.;.-*iv
scale. 15i i-*13i:u10987{.5 Eligible4 . I3 i Assistant 

i Director 
I ^^cchuic^.i’ 

(3PS-I7) 
irQ OfHce

Nil1 NilNili NilNil7C.;5\ cs20.1 2.';0'jS20/T2.'200SI8.'12/199418.'’04'!970Mr. Sirnj
Ahmad
B.Sc.
Milling
Engineering

1

i

The .Minor Penalty,‘N'ith holding
j increments for one year 

imposed vide notification No.
dated

1.-do-NilNil of t>vo 
was !
SOE(MDD)4-8/2014
04/08/201(3.

1. The Minor Penalty 
“w ith holding of t^vo 
increments for one year” 
was imposed ^■tde 
notification No. 
SOE(MDD).M-8/20I4 
dated 04.’08/2010.

2. The name of the officer
has been included in
cnibczzlemeiii of royany 

in office of the

Nil77.50\cs20-I2-200S20-12-2008134)9-200820-05-1961Mr.'Sher
Ay.az

2

of tlic officer has been 
embezzlement of

The name 
included in 
royalty case iiv of the .Assistant 
Director Mineral Martian v.oe 
Notification No. SOE(MDI))/4- 
lAo!-IL'2017datcd 15./09/2017 and 
the enquiry is pending with the 
Enquiry Officer.

B.Sc
:L.L'B

d
ease
Assistant Director 
Mineral Mardan vide 
Notification No. 
SOE(MDD)/4-lAo!- 
II/2017dated IS/W.TIOIT 
and the enquiry is 
pending with the 
Enquiry Officer.

An

b™
<

A
♦

*>.



Eligible - . . -*dO=NilNilNilNilNil78^7Ves19-12-200919-12-200919-12-200919-01-19863 - I .Muhammad
• r^uiti&r.-■

■ rChan'
B^c Minin® 
Engineering I

VjxsciuTs ; Reference No. -J.'IOlO in tlic Court of Special 
I Ehtesab Court-ll Kliybcr Paklitui:l;ii'va,
' Pcs!in'v.tr agaiast thc officer regarding 
i Fcldsparc ease under file No. MD\\'/M.-\/PL- 
; Fdcsparc(l00).'2007 is under process.

NilNilReference No. 4/2016 in the 
Court of Spcci.al Ehtesab 
Court-Il Khyber 
Paklitunkhwa. Peshawar 
against the oiriccr regarding 
Feldsparc ease under file 
No. MDW/,VUTL- 
Fcldspare (100)'2007 is 
tinder process.

Nil7S.5719-121-2009 i \>si9-i:-:oo919-12-200915-05-
219S4

Mr. Mohsin 
.A.li Khan 
B.Sc 
Miming 
Engineering

4

i

!
I

i iiO Office ; The minor penalty of “Censure" has been
Mniposcd in the Departmental enquiry on the 

i ! officer, vide letter No.96JS-
' ; 39,.'DGM.MMdn:n.'2/942. dated 28/09/2015.

MilCcrtificalc
attached

The minor penalty of
“Censure" iias been imposed 
in the Departmental enquii-y 
on the officer, vide letter 
.No.9638-j9/DG.M M/.\dtnn/ 
2/942, dated 28/09/2015.

Nil72.8619-12-2009 1 Ves19-12-200919-12-200906-04-19S6Mr. Islifaq
.\liniad
S.alcem

5

1

Reference No. 4/2016 in the Court of
Special Ehtesab Court-II Khyber 
Pakhtunkhwa, Peshawar against the 
officer regarding Feidsparc case undci- file 
No. Mn\V/M.\/PL-Fcldsparc (•100)/2007 is 
ttndcr process.

2. The name of the officer lias been iiicindcd 
in embezzlement of royaltj- case in office of 
the .Assistant Director Mineral 
Mardan,vidc Notification No. SOE(MDD)/ 
4-lA'ol-IL2017datcd 15/09,COl? and the 
enquiry is pending with (he Enquiry 
Officer.

1.[{O efficcNil •Nil1. Reference .No. 4/2016 in
(he Court of Special 
Ehtesab Court-ll 
Khyber Pakhtunkhwa, 
Peshawar against the 
officer regarding 
Feldspare case under 
file No. MD\V/M4/PL- 
Fcldsparc (100)/2007 is 
under process.

2. The name of the officer 
has been included in 
embezzlement of 
royalty case in office of 
the .A.ssistant Director 
Mineral Mardan .vide 
Notification No. 
SOE(MDD)/4-lAol- 
IL2017dated 
15/09/2017 and (he 
enquiry is pending with 
the Enquiry Officer.

Nil78.00Ves12-04-201212-04-201216-01-199101-04-1967Mr. Zahoor 
UdDin

6

B..A

1

Q
W



r-:

'.3«S-i:^ak.iiiiilt

eligible due to noii-ccmpictiosi of Iciigin ^
NotU;Q OfficeNi!-•■:i • I Nil seniceNilNilNil77.50No21^:001321^2-201321-02-:01327-02-1587I Mr. Hayai

^ ur Rehman
3;sc • ■ .
Mining
Engineenog

>

to con'.plciion of Iciigtli ofNot eligible due to non- 
service

M.irdani NilN-.i iNilNil t;oi3No26-08-2013.26-05-2013 201426-05-201319-08-1987Mr. Itisan 
Vd Din 
B.Sc 
Mining 
Engineering

20153 I
2016

•completion of length ofNot eligible due to nonManshci"'Nil sciviccNilNil2014No07-02-201407-02-2014 201507-02-201401-06-19S7•Mr. Qasim
J.nmal 
M.Sc 
Mineral 
Resource - 
Management

9 2016

Not eligible due to non-compleiioii oflcngtii of
U.I.KhanNilNil serviceNilNil2014No07-03-201407-03-2014 201507-03-201401-07-1955Mr. Asmat10 !

Ali
B.Sc
Mining
Engineering

-contplction of length ofNot eligible due to non 
service

AbbottabadNilNiiNilNil2015No23-09-201523-09-2015 201611-02-199602-02-1966^^r,11
Muhammad
Riaz
M.A \

Q Signature:^ZZ 
Designation:. 
Date:_■. wh.. ,1.. .ff«.. s*. >“«.t p»™.» =»»

. Promoted on acting charge basis as p^r
(ESTA CODE Revised addition 2011}

I

;
r
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, fEM NO (16)
M1N151^VLS_DEVELP’V!VIEOT J-

(MeeUng of PSB held on 28.12.20 17) ̂’

OF ARRTSTANT DIRECTOR BS-17 TO THE POST OF-------------- —---- --------------- — ^ ^
DEPUTY DIRECTOR MINERAL DS-18. / . . ^

SUBJECT:- PROMOTION

/(4V3
Secretary Mines & Minerals Development apprised tlie Board that due to 

creation, retirement and promotion, seven (07) posts of Deputy Dircctoi lechnical BS- 

.18 are lying vacant.

to service rules the p(jsi is required to be filled as under:-

“By promotion, on the basis of seniority cum fitness, from amongst the 

Assistant
Directors (Royalty) with at least five 3'ears service as such."

Accor{2.

Directors (Technical) (Mining Engineerj/Ceologist/Assistant

record of the officer included in the panel was discussed as'Phe sci'vice3. •
follows; -

OF RECOMMENDATIONS OF THE BOARDS.NO NAME
OFFICER

1. Mr. SiraJ Ahmad hTs date of birth is 18.04.1970. He joined government 
IS. 12.1.994 and was promoted to BS-17 on 

20.12.2008. No enquiry is pending against him. His service 
record upto 2016 is generally good.

service on

The Board recommended the Officer for promotion to the
on regular l;asis. He will bepost of Deputy Director BS-18

probation for a period of one year._______________________
l-iTs'TlaTe” (rridrt^^ 2”6.06.196 1. He joined government 

! 3.09.1982 and was promoted to BS-17 on 
The Secretary Mines was directed to inform 

the enquiry Officer to speed up the instant enquiry and 

submit report at the earliest.

on
M)-. Shcr Ayaz■)

) service on
20.12.2008.

I ATOSTED
'Phe Board recommended to deter his promotion.___________

l\^uhammad His‘^^^ i-Ie joiued government
19.12.2009 in BS-17. No enquiry is pending 

against him. His service record upto 2016 is generally good.

Mr,3.
Zulkifal Khan service on

'Phe Board recommended the Olliccr lor promotion to the 
post of Depuyv Director BS-18 on regular basis. He will be 
on probation !oi(^a period of one year.
His date of Ijii'th is 15.05.1983.

19.12^i^09, in P-isSj:',l7..,..-,Accordir.g
lie juineu governmentAliMohsin3. iMr.Vi

iKhan service on

(



■ V,’'

Development department a caye is under process against 
him'in Ehtisab Court.

/

'I'he Board recommended to defer his promotion.
His date of birth is 06.04.1986. He joined government 
service on 19,1.2.2009 in BS-17. He has been imposed a 
minor penalty of censure on 28.09.2015. No enquiry is 
pending against him. His service record upto 2016 is 
generally good.

Mr, Ishlaq Ahmad 
Sa teem

5.

I
5

'I'he Board recommended the OlTicer foi' promotion to the 
pnsl of Deputy Dirciclor RS-bS on regular basis. He will be 
on probation for a period of one yccir. 

I
I

■!

His date of birth is 01.04.1962. He joined government 
16.01.1991 and was promoted to BS-17 on 

12.04.2012. According to Mineral Development department 
he is included in Ehtisab Court case and an enquiry is

Mr. Zahoor ud Din6.I

service on
I

pending againci; him. I

i

The Board recommended to defer his promotion.
His date of birth is 27.02.1987. He joined government 
service on 21.02:2013 in BS-17. He has not yet completed 
prescribed ierigth of service .for promotion. No enquiry is 
pending^ against liim. His service record upto, 2016 is 
generally good.

Hay atMr.; ur/.
Rehman

i
I

The Board recommended the Officer for appointment to the 
post of Deputy Direcloi BS-1 8 on acting cliarge basis.

. ^

\
fc..V "V- /

I.

a'-'
;

I
1 . /

L
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HOW’BLE CHIEF MINISTER XHYBER PAKHTUNKHWA,
peshAwar.

THROUGH PROPER CHANNEL

DEPARTMENTAL APPEAL AGAINST THE

ORDER NO. SOIE)/MDD/2-4/2017 DATED

PESHAWAR JANUARY 05. 2018 WHEREBY

THE APPELLANT HAS BEEN DEFERRED FOR

PROMOTION DUE TO PENDENCY OF A

CRIMINAL CASE AND INQUIRY.

PRAYER IN APPEAL:-

BY ALLOWING THE INSTANT APPEAL AND

ESTEP DIRECTING THE COMPETENT AUTHORITY 

TO CONSIDER THE NAME OF THE
h

APPELLANT FOR PROMOTION TO THE POST

OF DEPUTY DIRECTOR fBPS-18)

DIRECTORATE GENERAL, MINES AND

MINERALS, KHYBER PAKHTUNKHWA 

PESHAWAR ON REGULAR BASIS, W.E.F 

FROM 05/01/2018, IRRESPECTIVE OF

PENDENCY OF CRIMINAL CASE AND

INQUIRY,

t.



'<4^-

3

justification; the PSB deferred the case of 

the appellant for promotion due to 

pendency of an Ehtisab Court case 

(Minutes of meeting marked “C”)

5. That feeling aggrieved against the 

impugned order, the instant appeal is filed 

before your honour for favorable

consideration inter-alia on following 

grounds:- (Impugned order Annex; “A”)

GROUNDS:-

That the alleged so called inquiry was 

initiated on 15/09/2017 against thirteen 

persons including the appellant. According 

to notification, the said enquiiy was to be 

completed within 30 days, the inquiiy has 

not been concluded and is still in progress 

for more than four months with no 

completion in sight to ascertain the truth. 

It is also pertinent to mention that against 

the same charges, an F.LR has been 

lodged against forty five persons excluding 

the appellant. Appellant is not charged in 

the FIR, which also shows the innocence 

of the appellant with regard to the charges. 

(Annexed Mark “H”)

A)

That Ehtisab case is. pending in the court 

again appellant including others. Formal 

charge was framed by the court on 

26/05/2016, and so fai* the statement of

B)



H
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RESPECTFULLY SHEWETH;

Appellant submits as under:-

FACTS OF THE CASE:-

. 1. That the appellant Zahoorucldin Assistant 

Director was initially appointed as royalty 

inspector on 16/01/1999 on regular basis 

in the department and was later promoted 

to the post of assistant director on - 

12/04/2012, serving and posted as such 

in mineral development department at 

Peshawar.

2. That throughout appellant service, 

appellant worked efficiently. No complaint 

by any person exists against the appellant.

3. That working paper of Provincial Selection 

Board was prepared for promotion to the 

post of Deputy Director (BPS-18), whereby 

the name of the appellant is included in 

the working paper. It is pertinent to 

mention that as per the working paper, the 

appellant along with other officers have 

been recommended to be promoted on 

regulai' basis (working paper marked as 

Annexure ‘"B”).

4. That meeting of the PSB for the promotion 

of Assistant Director to the post of Deputy

Director Mineral (BPS-18) was held on 

28/12/20!7, wlici'eby withonl lawful



il
I i C. V1;

4
■■ •:>

only one witness has been completed. Iti 
reference fourteen witnesses have been 

mentioned by the prosecution which also 

indicates that conclusion of the case wiil 

consume sufficient time. The appellant will 

be debarred from benefits of promotion for 

such a long time without proof of any guilt.

C) That a person is presumed to be innocent 

until proved to be guilty by

court of law. So far nothing has been 

proved by the department against the 

appellant. Till today the appellant is 

innocent in the eyes of law. Departmental 

Promotion Board fell into error by not 

recommending the appellant for promotion 

merely due to the pendency of a criminal 

enquiry, hence the valuable rights of 

the appellant have been infringed.

a competent

case

D) That August Supreme Court of Pakistan as 

well as different High Courts have clearly 

given the verdict in the subject matter that 

the pendency of

-i i;

an inquiry or even a
presence of a minor penalty cannot 

in the way of promotion of
come 

a civil servant
as it is the right of every civil servant that 

he be considered for promotion along with 

his batch mates. It is pertinent to mention
that im worldng paper “Annex”B”) the
appellant along with his other batch mates 

have been recommended for promotion 

re^lar basis. (Annexed
on

as “D” to “G”).
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IN VIEW OF THE ABOVE, IT IS HUMBLY 

PRAYED THAT ON ACCEPTANCE OF THE 

INSTANT APPEAL, DIRECTIONS BE GIVEN TO 

THE CONCERNED AUTHORITY TO CONSIDER 

THE APPELLANT FOR PROMOTION ON 

REGULAR BASIS TO THE POST OF DEPUTY 

DIRECTOR (BPS-18) MINERAL W.E.F 5/01/2018. 

(MARKED “A”).

Peshawar dated: 18/01/2018

APPELLANT

- . .

I



To.

The Director General,
Mines and Minerals, Khyber Pakhtunkhwa, 
Peshawar.

Through:- Proper Channel

Subject: APPEAL OF ZAHOOR-UD-DIN BEFORE THE HON*ABLE CHIEF 
MINISTER KHYBER PAKHTUNKHWA. PESHAWAR.

Kindly referred to the subject above and to state that the undersigned filed appeal 

against the order No. SO(E)/MDD/2-4/20I7 dated 05-01-2018, whereby the appellant has been 

deferred for promotion due to pendiitg of criminal case and inquiry on 18-01-2018, but since 

then no decision or any information has been communicated to the appellant.

It is therefore requested to kindly forward my application / reminder to the 

Competent Authority for further necessary action please.

ZAHOOR-UD-DIN
Assistant Director ('I'cch), 

H/Q Office, Peshawar.

B
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before the honourable PESHAWAR high 
COURT PESHAWAR ;

I

'
;

W.P.No. /2018

;
■V

1. Zahoor-ud-Din,
Peshawar.

2. Mohsin Ali Khan, Assistant Director Mineral, KP 
Peshawar.

Assistant Director Mineral, KP
I

I
1

.Petitioners
VERSUS

1. Govt, of Khyber Paklitunkhwa Secretary Mineral; 
Civil Secretariat, Pesiiawar.

2. Chief Secretary (CS),
Pakhtunkhwa, Peshawar.

*:
Secretariat, ; Khyber

r
I

V

3. Chief Minister's KP in the capacity of Appellate 
Authority under KP Departmental Appeal Rules; 
1986, Chief Minister's Secretariat, ^ Khyber 
Pakhtunkhwa Peshawar.

V

4. Provincial Selection Lioard for promotion of Mineral 
Development Offlcei/ Assistant Director (BPS-17) 
to Director (BPS-18) through Chief,Secretary, CS 
Secretariat, Khyber Pakhtunkhwa, Peshawar.

Respondents

i

r
I

:

■ ■ ■ ■ ■

AT’S

WRIT__PETITION UNDER ARTiri F

199__OF THE CONSTITIlTTniM
ISLAMIC REPUBLIC OF PAKISTAN

i

OF .r: '

1973 (
I

1

^fESTED
r-

■

i ;
II MAR 2018; :

‘SS-
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rbspbctfull Y SHEWETH^

l.That petitioner No.l was Initially appointed as 

Royalty Inspector on 16.01,1991

'I'

on regular basis 
in the department and was later prorhoted to the 

post of Assistant Director on 12.04.2012, serving 

and posted as such in Mineral
J ; ;

DevelopmentV ■'

• I
Department at Peshawar.;

i

s i .

2. That petitioner No.2
Director through Public Service Commission oh 

ig.12.2009 

Department.

I

was appointed as Assistant

on regular basis in the- Mineral

i

!
3. That throughout petitioners' service; petitioners 

worked efficiently. No complaint by 

. exlsts agalnst the petitioners.

I :

I!
any person

5

;
r

4. That working paper of Provincial Selfectlon'Board 

was prepared for promotion to the post of Deputy 

Director (BPS-18), whereby the name of the 

petitioners was Included in the working paper. It is 

pertinent to mention that

. * .

as per the; working 

paper, the petitioners alongwith otherj officers 

have been recommended to be promoted on
regular basis (Copies of working' paper are 

Annex "B")

i

• f

aItB^ted 5. That the meeting of the Provincial Selection 

for the promotion of Assistant Director toj the post 
of Deputy Director Mineral (BPS-18) vyasl held on 

28.12.2017, whereby without lawful justification, 
the Provincial Selection Board deferred the case of

Board ’
■ i

V

t

I

;

^ Uyilil II : !

i a

■ 2a^R 2018

j
jf
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the petitioners for pronriotion due to pendency 

the Ehtisab Court case; (Copies of minutes of 

the meeting are Annex "C")

of ,
I:

■I

• .1

• r.

6. That the petitioners filed departmental appeal! 
dated 18.01.2018, which is dispatched through 

proper channel through covering letter dated 

19.01.2018 & 23.02.2018 to the 

but not responded 

departmental

I

! If
■:respondent No.l/ 

so far. (Copy pf both
;;
;

appeals alongwith' both 
covering letters are Annex "D") :

I:
7. That finding

petitioners approach this 

following grounds:-

I

no: other efficacious remedy, the 

hon'ble : Court for

;;;
;r

i
I

1 !
t

I i

ground.^
• I ?i

V '

A. Because as I

per legal advice/ opinion of the Khyber 
PakVitunkhwa Law Department dated

I

1

21.07.2016,
promotion of a Civil Servant cannot be deferred 

due to pending disciplinary proceedings; hence, 
deferment of the petitioners from

;

iproniotion to' 
BPS-18 is iliegal and is against the opinion/ legal- 

advice of the Law Department. (Copy of legal 
advice / opinion of Law

i

Debarment is i

Annex"E")
T

T!ATTESXED !
B. Because as per Para-4-& 5 of the Instrubtions of^ 

the Establishment Department dated 2006; 
promotion of a Civil Servant cannot be deferred 

account of pending departmental proceedings, 
hence deferment of the petitioners from promotion 

to BPS-18 is Illegal and against instructions of the

.:ig
r

on
;

i

I-!

•V..D' )« J.«iII- n ' I
>,.W.

MAR 2018
’ :

•r
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. ••.I) i

Establishment Department. (Copy of thd Para 4 

& 5 of instructions are Annex "F")

C. Because as per 2000 SCMR 645, PU 2015i 
Lahore 24 (DB), PU 2015 Lahore 45 and 

2009 PLC (CS) 40, promotion of a Civil Servant 
cannot be deferred due to pending departmental 
proceedings against the Civil Servant, hence 
deferment of the petitioners from the promotion to 

BPS-18 is against the judgments of the iSuperiof 
Courts. (Copies of the judgments ibid are 

Annex "G")

)
i
i

ii
1 ■;!

r ;
;

;
;

I

i

1

D. Because there Is bar for stoppage/ deferment
on ground of 

pending Inquiry as petitioners are to be presumed 

as Innocent unless proved guilty.

no
of promotion of the petitioners I

I!
i .1

E. Because the alleged so-called inquiry: as I initiated 

on-15.09.2017 against thirteen

i

:
I

persons including 
the petitioners. According to notification, i the said 

enquiry was to be completed within 30 days, the 

Inquiry has not been concluded and is still In 

iWith no

’

progress for more than four months 

completion in sight to ascertain the truth, kt is also 

pertinent to mention that

1

against; the same 
charges, an FIR has been lodged against forty five 

persons excluding the petitioners. Petitioners 

not charged in the FIR, which also: shows 

innocence of the petitioners with

;;

are
the

regard to the 
charges. (Copy FIR, charge sheet In Reference 

No,4/2016 is Annex "H &. I")

1^

:

’
1

F. Because Ehtisab case Is pending in the' Court 
against the petitioners including others: Formal

I!! ;
THilTif Ti T"■V ;

I

if

;



:
;

;
i'

charge was framed by the Court on 26.05.2016^ ^ 

and so far the statement of only 

been completed. In

:I
; J

I

one witness has 
'■^''^'■ence fourteen witnesses

ndicates that conclusion of the

■f

I' \
.. '

: •
. f

.b.rred of pro™ao„: for oooh a
long time without proof of any guilt.

i

I

;
• i f\

i
I;■

i

G. Because a person is 

proved to be guilty by a 

So far nothing has been 

against the petitioners.

r

presumed to be Innocent until 
competent Court of law; 

proved by theidepartment 
Till today the petitioner^ 

eyes of law. Departmental

j

.1

;

are Innocent In the 

Promotion

f

Board fell Into error by
recommending the petitioners for
merely due to the

■; not
i

promotion
enouln, K a criminal cas^
enqulrv, hence the veluable rights I of the 

petitioners have been infringed.

!
I

•i

I

i\vS

\
I! !H. Because the 

well as 

the verdict in

august Supreme Court of: Pakistan as 
different High Courts have

;
\
ii Icleanly given! 

matter that the!

(
the subject 

pendency of an Inquiry or even 

minor

i
!(
t

a presence of ai
penalty cannot 

promotion of a civil

I

'icome In the i1

iway of
servant as it is thelriqht of 

civil sen/ant that he be considered foH 

promotion alongwith his batch mates^ 

pertinent to

I

I
I
i

ATT
in working papei-(Annex:

)f he petitioners alongwith his other batch| 

recommended for prombtlon oni

J
i

mates have been 

regular basis.
I
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I
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It Is, therefore humbly prayed that, 
acceptance of this writ .petition, the respondents 

may kindly be directed to consider petitioners for: 
promotion to BPS-18 (Deputy Director MInralj. 
from BPS-17 (Assistant Director) by 

departmental appeals strictly In accordance 

Law Department opinion dated 21.07.2016,
4.5 of the Instructions of the 

Department, Superior Courts judgments 2000 

SCMR 64S, PU 2015 Lahore 

2015 Lahore 45 and 2009 PLC (CS)
Servant Act, 1973 and PMS Rules, 2007 wlthlr^ 

shortest possible time please.

interim rfi rnp

1

V

si.

;
[deciding,

:
with 

Para^, 
Establishment

!
'i

24 (DB), PU 

40, Civil I

■ !
i

k

By way of Interim relief. It Is, prayed that, the 

respondents
;

t •N

may graciously be directed not to fllkthe 

post s of Deputy Director l-llneral (BPS-18). tukthe final 
decision of titled petition.

■k

.*
:

f

!
Petitioners\

Through <(
Amjp/A|i 

■ Advdirftir'
Supreme Court of!Pakistani

ardan)
i ! I

•I

CERTIFICATF
It Is certify that, .no such like writ hpHHnn eariler been filed by the petitioner before thii HonSl

I-i■V-
I I;

ATTIIjTED
1 **..

'J

A^ocate iLLSTOF BQQt^g
1- Constitution of Pakistan, 1973 
2. Other case laws as per need.

;
i

/’T'.
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:•i
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT

Writ Petition No.l284-P of 2018 

With Interim Relief> ■ ■

> •
JUDGMENT

Date of hearing .22-03-2018

Petitioners: (ZAhoor-ud-Din and another) by MnAmjad Ali 
(Mardan). Advocate.

Rcspondents:(Govemmcht of Khybcr Pakhtunkhwa 
others) by Mr.Waqar Ahmad Khan, AAG.

and
|.

•1

YAHYA AFRIDL r..T.- Zahoor-ud-Din and

another, petitioners, seek the constitutional V

jurisdiction of this Court, praying tiiat;

"// is, therefore, humbly prayed 
that, on acceptance of this writ 
petition, the respondents may 
kindly be directed to consider 
petitioners for promotion to BPS~ 
18 (Deputy Director Mineral) from 
BPS-17 (Assistant Director) by 
deciding departmental appeals 
strictly in accordance with Law 
Department 
21.07,2016,

■ \

•I

1; opinion
parad.S of the 

Instructions of the Establishment 
Department, Superior Courts 
judgments 2000 SCMR 645, PLJ 
2015 Lahore 24(DB), PU 2015 
Lahore 45 and 2009 PLC (CS) 40, 
Civil Servant Act, 1973 and PMS 
Rules, 2007 within shortest 
possible time please, ”

dated

i

i.--.

£STEDAT
fc>w-
1^“

2018
1.' ■

!,
i •

.-J

j
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In essence, the grievance of the2.

petitioner is that the departmental. appeal of the

petitioners is pending adjudication before the

respondents.

The appeal of the petitioners is stated to3.

be pending before the worthy Secretary Mineral,

Government of Khybcr Pakhtunkhwa, Peshawar/

respondent No.l which requires to be decided. The
•p

petitioners are directed tc appear before the worthy
i-

Secretary Mineral on 29.03.2018 at 10.00 AM.; :

Surely, the petitioners should be provided sufficienti- ■ *.

t ■ opportunity to plead their case. Thereafter, the

worthy Secretary is to decide the matter within thirty
iV.-r.-,- days. In case, the relief sought by the petitioners

A
ATTESiED-

fe-
cannot be granted then reason in writing be recorded

m for the same, and copy thereof be transmitted to the

worthy Director, Human Rights Cell of this Court.
*

'!
The worthy AAG also undertook to ensure that their:

,51

r

ft"
1 ■ m:
hrr I
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appeal of the petitioners pending before respondent

No. 1 is decided within the given time.

This writ petition is disposed of,

accordingly.
f '

Announced;
Pt.22-03-2018.

■I"

j ur.GEI
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YCERTIFIED TO p

j- •

pr>«i4 •
r

f01828 M;•• •No, 7,I Dale orrrc-s'jnl: 
NoofPaiics,^.^/

. .. •.< .. '•Copylnr.l - ' •
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...../v?/ •
•i ..
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EJiaC
tPB^ Hon’Mc MrJunicc Yakya AMdi. Chief Justice 

HMi'bie MrJusUcc Muhammad Ayob Khan, Judge.
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„ Dl«rv.
NT OT KHYDUK PAKHTUNKHW/tii,.i,,;;^/-.7.-^(tt^ 
ftKLlAMF.NTARY AFFAIRS &
tkN RiGHts Department

No7sO(OP-lt)/LD/5-6/2012-VOL-ll 
Dated: Pcsk; th". JULY, 2016

\

To \

The Secretary to Govt of Khyber Pakhtunkhwa. 
Public Health Engineering Depart>nent.

Subject; ADVICE REGARDING IMPLEMENTATION OF
RECOMMENDATIONS OF THE DEPARTMENTAL 1
PROMOTION COMMITTEE IN VIEW OF PENDING INQUIRY.

Dear Sir.
I am directed to , refer tc your Department’s letter 

No,GO(£3tt)/PHED/1-1/2016/i.R Karak dated 18-07-2016 on the subject
[ noted above and to state that in accordance with para-V of Promotion 

Policy. 2009 promotion of a civil servant will be deferred In addition to 
para-IV of the said policy if disciplinary or Departmental proceedings are 
pending against him. Whereas, the Sufjreme Court of Pakistan in its 
Judgement. 2000 SCMR 645, declared that " Mere fact that soma disciplinary 

■ proceedings were pending against the respondent was not a sufficient ground to stop the 
, promalion of Civil servant. However, it would not deh^r the Authorities to continue with 

disciplinary pracceding against the CivH servant, if any- Justly, fairly and accordance with 
hw." Similarly in other decisions as cited, 2008 PLC fCSI 551. 2007 PLC 
(^5) 7_16, 2007 PLC ICS) P-4, which allows the promotion of civil servant 
even some disciplinary proceedings are pending against the civil servant. 
Hence, the promotion case/ notification of civil servant cannot be deferred 
due to an anticipated formal inquiry which is tantamount to punishment in 
advance.

!

2. , So, in light of Judgement of the Supremo Court it seems that 
■tire Promotion Policy is deficient on the point and needs to be updated in 
tine with the Supreme Court Judgement as the decision of the superior 
Court always have over-riding effect on sub-ordinate legislation and

. •
•’.0

■j
.ij i^Yours Faithfully.

9

Section Officer (Opinlon-I!)
Endst: of even No. & date.
Copy forwarded for information to

1- The P.S to Secretary Law, Depanment.
l.yfhe P,S to Secretary Establishrr^ent Department for information.

AT
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ISlSS#"”" « i-PO^ole ' 

KJOitiem m the service i^rd oraJSptoyM^ae Go
^wrting and Countersigning officers ar» resnoSKt^r^"^®"^ senrants, 
a complete A'

^ocedure and “ witlvthe prescribed.^y ~rSeSS
A compendium;.,, of. ‘o _* ,, . IiistructibnReports was last compiled and published i 

mtroduePon of the Local 
Governments

on Performance -Evaluation 
in the year 2000. However,' on

. we„ es.abIita MrS.tf

Countersigning Officers in resoec^f ^ e Reporting Officers and

promotion and
; ,.

needed 

publication.

=3a=iSI?iiiS
performance and conduct of thWrrealistic mamrer. ^ subordinates ..objectively and in a

&

- .Ta=.2
Govemmerst of NWFP Pivil Q^rotnw^* Feshawar or faxed on 091-9210447 * 1 becretanat.

*..

^darch, 9^^- 2006. nt of NWFP 

irtHeat.EsUb ineBt
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be considered as’adverse i'n thei'case of an officer who fulfills the 

condition of length of service for pronnotion to the next higherj 
grade and should be com'muni.cated to, him.

-

\

(iii) It has ;beem'decided tha.tjif .^'n..;gfficer is, adjudged ;■ ;. jj ■
• ■ iiunfit for continued reteritiori in service such an entry should 

be treated as adverse- ahd, should he cbmi’municated to the-. 
officer concerned. ,

I. .
4.4 Un-finalized Departmental Prdceedings:-‘lr\ the case j 
of an officer against 'Whorh: .:depa,rtrnental■ proceedings are in '! 
progress, no mention whatsoever should be made about It in his , 
Performance Evaluation ^f^eport.,; Only when such proceedings ;, ■ 
have been finalized, and. the ' punishmeht, Of any, has been '' 

awarded/exonerated shbUl.d be. .mentioned in his Evaluation 

Report. In such a case complete copy, of the final order may be, 
plaited, as is usually done, on his,ebaracter Roll.

4.5., According to the ins.tfUGtiphs .(vide Para 4.4) no mention 

should, be made in the Evaluation Report, of a Government- 

Servant, of the departmental . prDceedings. which may be in 

prQgress against him, 'unless . such proceedings have been: 
Rnalized, and the punishmeht-juf any, has been awarded.. There- 
1s no bar to a Gdvernrheht ' servant being Cbhsidered for. ' ‘ ^ 

promotion during thehpehdenhy-iof departmental proceedings 

against him. However, in such cases, a copy each of the charge 

sheet and the statement'.of a.|legations sjaeuld be placed before 
the Provincial Selection .Board, or the Departmental . Promotion 

Committee, as the case' rhay. be v/de Establishment Division's 
O.M. No. 2/20/67-D.I.,, dated the 13''' November, 1967 (printed ■, 
at S,. No, 118 .of chapter . V of the .Establishment Manual, \ 
Volume-I, Reprint, 1'968-and page STS^df, ESTACODE).. ■ c. . . 'j

4.6. According to . the .. instructions contained in the 

Establishment Division's letter No. 9(l)/58-SE.Ill, dated the S'"
May, 1958 (Para .4.4) .ho 'mehtion whatsoever can be made 

about a departmental-inquiry pending against an officer in the- 
Evaluation Report,-However, thete'.should bemo-harm.in making 

■ as mention about a crimlhal. casq pending against an officer , in, 3 

his C,R.

4.7 ' Eva/uat/on /^epprf.'-If there are any adverse remarks fri .' 
the Evaluation Reports prepared by NIPA and Administrative .

;>
■■A

1 .x-

i
■ .

•t ;

•1
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2000 S C M R 645

Court of Pakist'"’'\S»prcn'C
Khan, .ViM» 

(lAriL
Jvshad Hasanpresent: 

and Ch. Mnhainnia
SECRETARY

\ ZIAEEHASSAN
PetitionersMnj

iuul others—

versus
/CIlAUDHRV-Raspond'^"t

:999, decided on
20lh October, 19^9.

of the Lahore

Mrs.NASV:i‘M
Court. Lahore inCriminal Petition No. 510-Lo.

the juden.ent. dated 27-9-1999

oted by superseding

Nvith iaw.

Civil service-

pas i'and others C.continue 
L^ccordanee ChaudhryMrs. Nascemand others v.

,f Police, Punjab, Lahore 

C of 1997 ref.
General o Yusuf.MuhanimadInspector-

P.L.A. Nn. I6w- andGeneral, Punjab

Ghulam
A.dvocatC' TEDATn
Respondent in person.

Inti- 20th October, 1999.
Date of hearing.

1999 passedainstthejudgment. dated 27-9-
jDDGMLNT

,41-7 I of 1997 entitled The 
,, 5 4 1999 passed m C.P.L.A. No^ _ .hUe drsmissmg

Inspector General u

fihe responin relates'0 the promotion 0
2^ The dispute here

11/25/2016 I0;l
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order of the Punjab Service Tribunal, Lahore

Wo 1V.VC 'rcard Ihc loarnccl counsel for the petitioner Dr. A.Basit learned senior
eounsel fer the res^onoent/eaveator and -
•n ihunal was right in holding that the respotident had not been protnoteo y P ^
orncer senior to her. She - "
promoted. Tiicre was no /alid reason pauiiable Mr Ghuman was unable to
Vhe intputpted order appears to
substantiate his plea that i -^..Jved to wai^ant interference in these
substantial question of public importance ts i ./oiveu
proceedings."

approached die High Court for 'P^tMa ° _ ,^3 rhat the reaponrlerrl could

•’5.

no

not be promoted as some 
repelled by the learned Judge i 
following effect:-

tearued Advocatc-Gcocl sapa that »= S.d’“c»S"rc
aoch the d““" “ Jf a,a order, p.sacd b, the Punjab Service

ion of the petitioner has been suspended.

"Tlic
service and as
petitioner has, however, placed
Tribunal on 30-8-1999, whereby the order ^ent for implementation
S:,“Se?b;*Co:.“illU:o.bed.ua^^^^

which Lercive process sb-all be issued against the respondents.

1

5. The learned Additional Advocate-General. Puruab submiUed^*^Uh^^^^^ against, the
not considering in true perspective that P’^ ^ay^of petitioner to promote her m ,

=re :h1; « p^d rylhfsuVeme Court as well as the High Court.
the

6. We arc afraid that the mere fact that some may
respondent is not a sufficient ground to ^J^regar P petitioner to continue with the

is dismissed and leave to appeal declined.
7. With the above observation, the petition 

Petition dismissed.M.B.A./Z-33/S

AT’ ol'ED■
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2009 P L C (C.S.) 40

[Lahore High Court]

Before lianz Tariq Nasini) J

MUHAMMD AFZAL KHAN

Versus

GOVERNMENT OF PUNJAB through Secretary to Government of the Punjab, C4&W 
Department and another

Writ Petition No.5857 of 2008, decided on 20th June, 2008.

(a) Civil service—

—Promotion cannot be claimed as matter of right—Principles.

The civil servant cannot claim promotion as a matter of right, but it is an inalienable right to every 
civil servant that he be considered for promotion along with his batch mates, if he fulfills eligibility 
criteria.

(b) Civil Service—

—Promotion, consideration for—Meaning—Consideration for promotion means a just and fair 
consideration and not as a matter of routine.

(c) Punjab Civil Servants Act (VIH of 1974)—

-—S. 8—Constitution of Pakistan (1973), Art.199—Constitutional petition—Promotion— 
Non-consideration of petitioner's case for promotion by Selection Board repeatedly on ground of 
pendency of enquiry against him—Validity—Pendency of enquiry and minor penalties could not 
come in way of promotion-—Enquiry must be concluded within a specific period—Enquiry 
proceedings pending against petitioner for an indefinite period smacked of arbitrariness and mala 
fide—Hanging sword on head of a civil servant in form of pendency of enquiry would reflect only 
to deprive him of his lawful right of promotion—Treatment meted out to petitioner could not 
sustain in eye of law—Consideration for promotion would mean a just and fair consideration and 
not as a matter of routine—High Court directed authority to place petitioner's case before 
Selection Board within specified time, which would consider his case fairly, justly and independent 
of pendency of enquiry, if not finalized on day of consideration of his case for promotion.

Zarar Khan v. Government of Sindh and others PLD 1980 SC 310; Captain Sarfraz Ahmad Mufti 
V. Government of the Punjab and others 1991 SCMR 1637; Maj. Ziaul Hassan, Home Secretary 
and others v. Mrs, Naseem Chaudhry 2000 SCMR 645; Ch. Yar Muhammad Durraina v. 
Government of the Punjab and another 1992 PLC (C.S.) 95; Sh. Muhammad Riaz v. Government 
of the Punjab 2003 PLC (C.S.) 1496 and Writ Petition No.2573 of 2000 ref.

ATfEMSTED
of4 3/9/2018 9:39 AM .

i
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MM(d) Civil Service—

-—Promotion—Pendency of enquiry and minor penalties against civil servant not a hurdle in way 
of his promotion. ■—^^

Masood Ahmad Riaz for Petitioner.

Naeem Masood, Asstt. A.-G. Punjab with Humayun Akhtar Sabi, Deputy Director Legal for 
Respondents.

ORDER

HAFIZ TARIQ NASIM, J.—The backdrop of this writ petition is that the petitioner being senior 
most Executive Engineer BS-18 of the Communication Works Department, Government of Punjab 
was expecting his promotion as Superintending Engineer in BS-19 in the year 2003 but he was 
deferred. In spite of his deferment he remained in the field for five long years when again on 
23-5-2008 the petitioner's case of promotion was taken up by respondent No.l who prepared 
working paper and placed it before the Provincial Selection Board, who recommended for 
deferment of the petitioner on the plea of pendency of some inquiry. The petitioner continuously 
persuaded for the redressal of his grievance since 2003 but with no result and finally filed this writ 
petition with the following prayer:—

"(I) Petition may kindly be accepted with costs.

(II) Respondents may kindly be directed to place the petitioner's case of promotion as 
Superintending Engineer in BS-19 before the Provincial Selection Board within a period of 
one month positively.

(Ill) Respondent No.2 who is the Chairman of Provincial Selection Board may very kindly 
be directed to consider Petitioner's promotion case fairly, justly and without being 
influenced by the pendency of any inquiry.

(IV) Respondents may kindly be further directed to consider the petitioner for promotion as 
Superintending Engineering in BS-19 from 9-7-2003 when the petitioner was eligible for 
such promotion and when his case was first placed before the Provincial 'Selection Board.

(V) Impugned show-cause notice dated 8-1-2004 and order of inquiry dated 5-9-2007 may 
kindly be set aside.

(VI) Petitioner may also kindly be granted such other relief/reliefs to which he is found 
entitled."

2. Learned counsel for the petitioner submits that so far prayer No. V in respect of setting aside of 
show-cause notice and order of enquiry is concerned, he does not press the same and it be treated, 
deleted from the prayer clause. However, the learned counsel argued the case in respect of other 
prayers with vehemence and contends that the petitioner is being victimized with no fault of him, 
rather on extraneous consideration, with ulterior motive and malice and it is well-settled law that 
any action, which is based on mala fide cannot be termed as a legal action in the eye of law.

attested
of 4 3/9/2018 9:39 AM
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Further submits that mere pendency of enquiry cannot deprive the petitioner from his lawful right 
of fair consideration for further promotion. Learned counsel referred Zarar Khan v. Government 
of Sindh and others PLD 1980 SC 310, Captain Sarfrax Ahmad Mufti v. Government of the Punjab 
and others 1991 SCMR 1637, Maj. Ziaul Hassan, Home Secretary and others v. Mrs. Naseem 
Chaudhry 2000 SCMR 645, Ch. Yar Muhammad Durraiana v. Government of the Punjab and 
another 1992 PLC (C.S.) 95, Sh. Muhammad Riaz v. Government of the Punjab 2003 PLC (C.S.) 
1496 and a recent judgment in Writ Petition No.2573 of 2008 titled as Sanjida Irshad v. Secretary 
Health and others, in support of this contentions.

3. On the other hand learned Assistant Advocate-General submits that consideration for promotion 
of course is right of a civil servant but no civil servant can ask for promotion as a matter of right. 
Further submits that the petitioner’s promotion case was repeatedly placed before the Punjab 
Selection Board but due to some cogent reasons the petitioner could not be promoted. However, 
being a deferred case the petitioner's case shall be reconsidered in the forthcoming PSB's meeting.

t

4. Arguments heard. Record perused. i

5. There is no cavil from the proposition that the civil servant cannot claim promotion as a matter 
or right but it is also undisputed fact A that it is an inalienable right of every civil servant that he 
be considered for promotion along with his batch mates when he fulfills eligibility criteria and it 
must be noted that consideration for promotion means a just and fair consideration and not as a 
matter of routine.

6. It is well-established law laid down by the apex Court that pendency of enquiry and even minor 
penalties cannot come in the way of promotion. In the present case the departmental 
representative, who produced the record did not disclose any penalty available in the petitioner’s 
record except pendency of enquiry. However, when confronted with the sole question that how 
much time it should take to finalize the enquiry, no satisfactory reply could be given by the 
departmental representative.

7. Surprisingly keeping the civil servant continuously for a long period in facing certain enquiries 
and without concluding the proceedings for an indefinite period smacks arbitrariness and smells 
mala fides when now a days there is a specific provision that enquiry must be concluded in a 
specific time. Hanging sword on the heads of certain civil servants in the form of pendency of 
enquiry reflects only to deprive from their further lav^ul right of promotion, which can be termed 
an exploitation and nothing else because there is no bar on the part of administration to reach on 
logical conclusion and then impose penalty on that very civil servant if he is found guilty, when 
this part of the administration is unfettered then such like treatment, which is meted out to the 
petitioner cannot sustain in the eye of law.

8. In the attending circumstances, 1 have no other option except to allow the writ petition. The 
respondents are directed to place the petitioner's promotion case before the Provincial Selection 
Board within a period of two months positively from today and the PSB shall consider the 
petitioner's promotion case fairly, justly and particularly independent of pendency of enquiry if the 

is not finalized on the day of consideration for promotion. The exercise must be concluded 
within two months and result thereof be conveyed to the Deputy Registrar. (J.) of this Court. The 
writ petition is accepted in the above terms.

same

S.A.K./M-245/L Petition accepted.

of 4
3/9/2018 9:39 AM
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PLJ 2015 L;ihore 24 (DB)
[Multan Bench Multan]

Pr,^sent: Shahid Waheed and Shah Khawar, JJ. 
MUHAMMAD SALEEM-Petitioner 

versus
GOVERNMENT OF PUNJAB through its Chief Secretary 

and 6 others—Respondents 
W.P. No. 14949 of 2012, decided on 15.7.2014.

r V-

fesfe'-'x0

S ;
1mv. ' - ; 'j

Constitution of Pakistan, 1973-
■im

V.

..4-Art. 199—Promotion Policy Rules, 2010, R. 9(iv)—Promotion—Deferment was raising on ^
^cijoditability und unblemished career—Policy;was challenged—Validity—Superior Courts—Civil,

___ servant against whom a departmental inquiry or criminal proceedings were pending was not an
■m^outcast for purpose of consideration of his >
^^l^case for promotion and there was no bar on his promotion—Any policy of government including/ 
j^^^^Promotion Policy 2002 of Government of Punjab cannot come in its way and has become ^
^^^gredundant. [P. 27] A & B

Mr. Muhammad Ali Siddiqui, Advocate for Petitioner. i.\
Mr. M. Aurangzeh Khan, A.A.G. along with Saleem Akhtar Qureshi, District Officer Co-Operative 

^^^gMuUan for Respondents No. 1,2 and 3.
Dale of hearing: 25.6.2014.

' t\
■> <

\ , \
\Order

-3

^ In the instant writ petition, the petitions being a civil servant has challenged the vires of Sub- , 
|Rule (IV) of Rule 9 of the Promotion Policy, 2010 and decision of Provincial Selection Board with rppect—^ 
po* the deferment of the petitioner for promotion as same being Un-Islamic, Un-Constitutional, '■ --M''' ■ 
k'discriminatory and against the fundamental rights of the petitioner.
^^4 r The question of law to be determined by this Court is reproduced is under:
S^\.. "Whether promotion of the civil servant could be deferred which he otherwise entitled to, on a

sole ground that a case or inquiry is pending against him in which he is yet to be proven guilty? ;
3. Brief facts of the case are that the petitioner was appointed on 07.04.1984 as Assistant 

Registrar {BS-16) through Punjab FTiblic Service Commission.
4. The promotion of the petitioner in BS-19 has been due since 04.12.2011 on the retirement o 

si one Fayyaz-ul-Hassan Farooqi senior to him. However, he has not been promoted since that date.'
5. On 1.3.2012, utde Notification No. SO(E)7-3/96(P-III), a final seniority list was issued by the ,

‘Secretary Co-Operatives whereby, the petitioner was placed at Serial No. 1 and Respondents No. 4 to 7 
were placed at Serial Nos. 2, 3, 4 and 5 respectively. .

6. On 24.07.2012, meeting of the Provincial Selection Board-l was held whereby. Respondents 
' No. 4 to 7 were promoted to BS-19 and the promotion of the petitioner was deferred.

7. Leaned counsel for the petitioner contends that the promotion of the petitioner was deferred
i\ which he otherwise is entitled to, as per the impugned rule. Further submits that the petitioner has a 
^ spotless career and is at verge of his retirement. Till today, not an FIR as well as not a single inquiry
Hfe _has been registered and initiated against him; hence his deferment is raising questions on his

creditability and unblemished career, that requires kind interference by this Hon'ble Court. Reliance is 
^^ '^''placed on Captain Sar/roz Ahmdd Mufti ws. Government of the Punjab and others (1991 SCMR 163), Mq 

,ZiauI Hassan, Home Secretary and others us. Mrs. Naseem Chaudhry (2000 SCMR 645), Sh. Muhamma>

#1"

r;'‘<m-
F- ■

*1*0
^Otv.Rioz us. Couemment of Punjab ((2003 PLC (CS) 1496) and Muhammad Afzal Khan us. Government of 

, Punjab through Secretary to Government of the Punjab, C&W Department arid another [(2009 PLC (CS)
'■AM

us* 40)1.
8. Report and parawise comments were filed by. the respondents. One of the preliminaiy

; objections was tViat the matter relates with the terms and conditions of promotion and the petitioner 
has not availed his remedy by way of filing appeal before the Punjab Service Tribunal, hence 
Conslilutional petition is not maintainable.

9. On facts. Respondents No. 1 & 2 also controverted the prayer made by th^petitioner by 
contending lhat the promotion case of the petitioner was placed before the Punjab Selection Board, bu 
the Board deferred the same due, to the reason that an FIR No. 18/2010 Police Station Anti-Corruptlor

h

4m

^ Nlp://www.pljlaw8tlo,coin/lUml/PU2015L2*J.lUm
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(5?January 2015
a post in BS-19 his* beln^rese]^ed"for the petition is hit by th^romotion Slicy 

pctitionci aiui the learned AAG, Punjab.

iT:blishmi:ii!, Multan i 
‘2010. lluw

were promoted, 
tne arguments advance by learned counseUer-fee.^

1 1. Before arriving at.aor not, i, wi„ bo proper to underS^Trit ofArtic.et o"f - suatainableWfhe law
re-produced herein undtr:- ^ of the Constitution of Pakistan 1973; which is

' V
8. Laws inconsistent 

law. or any custom or ur^e^'in/Sree off Any
conferred by this Chapter, shall, to the extent of "“L"ten

|2| Tlir .Slate shall not m^kc any law which takes 
any law made i away or abridges the rights so conferred and 

. to the extent of such contravention, be void " '

Cotton Mils Ucl. and another us. ReS^Ir^join^l^Tr ^“"^amental Rights. In Tang
is held Ih.-U ih. Siau. i,.. nrnhibiled io niX , , ^ompames and another |1989 CLC 2013), it
Kight and any l.iw so made shall to the extent ofXrnnX t away any [•'undamental
principal of l.-.w h.is hecn enunciated in Sharaf Faridi us^Thel'edlrat^^'^ rf*?''
lhn,„,,h I'inn. |■„K,,sl„„ und another IP< D 19H0 ir ^ f o/Pakistan
been placed „„ the t.eg.siature not to curtail thi FundamX“ghr<l; iTd^^Xem by“^

is answered in following terms:—

m contravenhon of this clause shall.

to ascertain either

\\
13. Question of law raised by the petitioner i

(ij
, in \vhich a

(11)

• We arc afraid that the 
respondent is nol a

ol ihc

(nil

^n,, ,ta i, 'sz" "" '
(III SCMl'l637fthllXn-lf'\^“''-^'“X'"“‘' of Punjab & others
which dre Hilh ? ? Xa a Court upheld judgment of the High Court in
Olared he to” 1 ^ \ departmental authorities that case of civil
placed before Promotion Board, The High Court had referred
Government under which respondent civil 
consideration, but he was illegally ignored.

liur^r;; iXas mlh asXt

inquii-y. of an anticipated departmental
that a civii scream a'llnilrhom a Xp:ftXenmMnXlJ;%3'’"‘"
outcast for the purpose of consideratio'^ of his cas^f^/XX 7 ‘s not an

rtnality and force of law^. Any policXof the attained .i^,n,.b?.ssri?'Z:r"s ;Z£.zzrs“

servant be
to certain Policy letters of the 

servant's case for promotion merited
/• ■

hllp7/ww|rw.pljlaw8lio.cofn/iiHul/PLJ201^4.hlm
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-2015 Lahore 45 
(Multan Bench Multan]

Prciic/tl; SnAii Kmawak, J.

SHAMA KMAN ZAFAR--Petitioner

versus
•COORDINATION OFFICER. LODHRAN etc.-Respondents 

vV.P, No. 15606 ol 2012, decided on 14.4.2014.

C—•

I . •

DISTRIC".
\

Consuiulion of Pakistan, ' 473-i:
i:'-' '

'.•f

Erade-Appoiutnxent against leave proceedings ^cndfng agai^sTSe^^n^rs n^ pendlng.-DlcipUnary

four consideration for promotion-Validity More nend " f '‘‘=^ee“>-d lawful right of
presence of minor nonaltv a cTvn pendency of departmental Inquiry or in
Unsidered for "omotrol’^^Lre hisTatch ZZl f—iamental rigrts to be

Petitioner, who is a teacher by profession must even juniors are considered and promoted- 
clue to denial of his legal riglU-Conccpt of admin frustration and mental stress
interpreted by a number offudicial prTnVunt"^^^^

Meo. Advocate for Petitioner.
Mr. Aurangzeb Khar, Assistant Advocate General, Punjab for Respondents 
Dale of hearing: 14.04.2014

1
t.i..r-
i-

i1

Mr. /^oor Ahtnad Kh -i.-i
r..

Deparlmcntafpromotron Committee for promoPorton^ non-consideration by the
upward mobility (Pay Package w.e.f. 1.12!2009)!

t: 1 ;'
,. '“"'■rmcd/venncdo.deLetterNo, 3365 dated 16.08.1986 on permanent basis. ' "

i.! Category of | InTtia! Level i L^vel I ~\----------- uvet 11 '-------- '

>■

iP-'. Ill’"-' ■

fc

‘-1''

i

i

S' !

.,.-s

M-
P-VV'^'V I'cachcr

Pay
Scale

Ratio 
of Post

•i Pay
Scale

Ratio of
Post

Pay
Scale

Ratio of 
Post1^.;.

PSTs (Male t*t.
Female)

□S-O 50% BS-t2■. t 35% BS-14 15%1

ESTs(Maic &.
Female)

13S-M 50%,4, ^ . BS-15 35% BS-16 15%!
V^*

- hllpyAvww.pl|l;»wr.ilo.con»niiml/PU20ia.‘15.htir.
1/54 •
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A'5
. BS-15 35% BS-16 15%

;in: s> ni.)i uyiisl i ' liSls (General), District Lodhran was prepared in which the petitioner 
was placcii ai .m No. IV. The me ling of Departmental,Promotion Committee. Lodhran was convened 
^ 1.08.201 1 bvii ilur petiiiuncr

on
. v.hose seniority was rated at Sr. No. 17. was not considered for the 

bcnefil of no.M inghcr grade BS-i6 and his juniors, who were assigned seniority at Serial No. 18 to ^ 
awarded LiS- Uj. Wlien the petitioner approached the Executive District Officer (Education). /

- Lodhran, he was iiilornied that his name was not considered by the Departmental Promotion i- 
Commiltcc dm- to the reason that his inquiry was pending on the basis of an Audit Para in respect 
his irregular .ii)i)oiiUiiuatl againri the post as EST.

, d. llu' polilioncr prayed nat a direction may be issued to the respondents to place his 
before the DeparlmciUal Promolion Committee for fair consideration to award grade BS-16 under the 
slruclurc of ujilifi and upward mobility at par with his batch mates.

a. Noth e was issued to *l'ie respondents who filed report and para-wise comments wherein, it is 
■ mentioned iliat in the year 2006-09, the audit scrutiny was conducted by the Audit Department of 

office of the Deiaity Dislricl Education Officer (M) Tehsil Kahror Pacca. The Audit Officer raised the 
, objection re|-arding appuiiUineni uf the petitioner as EST at Government Middle School Mohammad 

Saecd Tclisil Kahror Pacca in the shape of Advance Audit Para No. 02 that the appointment of the 
petitioner i:; in egulaj anil needs :.n inquiry into the matter and an inquiry officer was deputed to look 
into the mailer.

were

case

; i.

I 6. Learned counsel for the petitioner has argued that the pendency of inquiry on the basis of 
Audit Para could not have been made basis for non-consideration of the petitioner in the.next higher 
grade BS-1 6. Me contended that U is a well established law laid down by the Hon'ble Superior Courts 
that the pendency of inquiry and even minor penalty cannot come in the way of promotion. Reliance 
has been placed on MaJ. Ziaul Ho.ssan, Home Secretary and others uersus Mrs. Naseem Chaudhry (2000 
SCMR 645), Mrr,. Sanjuia irshad, Assistant Director Nursing, Bahau/alpur versus Secretary to 

.Covernmciil i-fihc Ihinjab Health Department Lahore and others [2008 PLC (C.S) 1019) and Muhammad 
Afzal Khan vjr:ms Government of Punjab through Secretary to Government of the Punjab C&W 
Department and another |2009 PLC (C.S.) 40). The Hon'ble Supreme Court of Pakistan in its judgment 
has held tliat some disciplinary proceedings pending against the civil servant is not a sufficient ground 
to disregard his lawful right of fair consideration for promotion. Moreover, the Hon’ble High Court in 
the above cilei.i jiulgmcnl has held that the civil servant cannot claim promotion'as a matter of right, 
but it is an inalienable right to every civil servant that he be considered for promotion along with his 
batch males, if he fulfills eligibility' criteria.

7. During the course of arguments, learned Assistant Advocate General Punjab has fairly 
commented that a civil seiwanl cannot be disregarded for promotion if one is not otherwise ineligible.
He has fully agreed with the judgments passed by the Hon'ble Superior Courts bn this issue.

8. 1 iiav(; given my anxious consideration to the arguments advanced by learned counsel for the 
petitioner as. well as learned Ass:stant Advocate General and have perused the record with their able 
assistance.

r

9. This is an admitted position that the Chief Minister of the Punjab approved the structure of 
uplift and upward mobility of Primaiy and Elementary School Teachers of all categories vide 
notification dated 06.1 1.2009. In pursuance of the said notification, EST and other cadres were to be 
awarded ne.\t lii/’hcr grade BS-1 5 & BS-16 on the basis of date of their regular appointments and 
lera^Hiof Seii/iCi? cm recomvinendGMvnS of Dislnet Selection Committee, l.odhran. Consequently, the 
Distiicl Educaiion Olficcr, Lodhrcin notified seniority list for such promotion and petitioner's seniority 
wms lockoiual ,ii Si .No. 1 / in l.ht! a;»id linl. The Departmental Promotion Committee was convened on 

1 1.08.20 1 1 buL iKc pelHiouer's name was not placed before the same as a result of which the juniors 
to the petitioner, who were assigned seniority against Sr. Nos. 18 to 65 were awarded BS-16. From the 
paiawisc comments filed by the respondents, it is made clear that the name of the petitioner was not 
placed before the Departmental Promotion Committee due to the reason that an inquiry on the basis of 
advance AlkIiI l^ira was pending against him.

10, A:: field by llie Hon'ble Superior Courts of the countiy that the pendency of inquiry and 
minor penalty e.-iiiniit come in tlic way ol promotion of a civil servant. Further that civil sci*vant cannot 
claim prumuh.Mi as a mallei’ of right but it is also undisputed fact that it is an inalienable right of every 
civil servant ih.ai he be considered for promotion alpngwith his batch mates.

one

Ulp7/www.pljl.iwsUf,cutii/tilml/PLJi!015L'ei.tUfii 2/3
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consicler^ for promotion11. Surpn.'-in.^lv.'in ihe instant case, the petitioner was deprived to be
lie hS- M) bofotr ;cpariincntal Promotion Committee, Lodhran on the sole reasonnc.noxl hij’.lici r,i

At his inquiry regarding Audit Para vas pending. . • u
^^i|^\riir!i- ■' nt the Constiiiitinn of Islamic Republic of Pakistan, 1973 speaks about the nght o 

indivfduais to be drait with in accordance with law, to enjoy the protection of law and to be treated in 
accordance.with law ir. inalienable right of every citizen, wherever he may be. and of every other

manner, Article 25 of the' Constitution of Islamicperson for the time being within Pakis’an. In the same 
Republic of Pakistan. 1973 ensures equality of citizens by mandating that all citizens are.equal before I
law and arc cntillial lo equal protect! ji'i of law. . , r ----- ^

13. Chaptei -I uf the CousLiluL.nn of Islamic Republic of Pakistan, 1973 is an integral part of the 
Constitution and all Slate hinctionar;’.s are duty bound to extend these rights across the board to the 
ciUzen. U is not necessary for Slate fu-.-Uonarics to have performed their Constitutional obligations 
after intervention uf the Hon'ble Supe ior Courts. Under Article 199 of the Constitution of Islamic 
Republic of Pakistan,. 1973 this Coun has the jurisdiction to protect and enforce the fundamental 
triEhts of the citizens which have been denied. According to Article 5 of the Constitution of Islamic .
Republic of Pakisi.in, 1973. loyalty to State and obedience to Constitution and law is the inviolable 
obligation of every i.iiizcn wherever he may be and of every other person for the time being within 

- Pakistan. The word "citizen" does not confine to.the ordinary citizen of the country but also covers , 
person's function:, u. connection with the affairs of the Federation. Province or a legal authority. All the 

■ Slate functionaries an: duly bound u- strictly adhere to the Constitution and..spccially Articles 4. 5 and 
^ 25 of the ConstiluUon of Islamic Repi..blic of Pakistan, 1973 while dealing with their day to day 

business. They should not wait for in', ^rvention of the Hon'ble Superior Courts but to extend equal 
treatment and pmicclion of law whenever they are seized of the matters of the aggrieved persons.

mindful of the fact that there are number of14. in the present case, the respondents were
judgrnents passed by the Hon’ble Superior Courts having decided question of law that mere pendency • 
of departmental inquii-y ui m the prci.encc of minor penalty, a civil sciwanl cannot be denied of his 
fundamental rights to be considered for promotion-where his batch mates and even juniors 

■ ’considered and promoted. The department sat over the case of the petitioner for a long time waiting for 
the decision of this Court. The name of the petitioner could have been placed m the next scheduled 
meeting of Departmental Promotion Committee but the needful was not done in complete determent. 
The petitioner, wlio is a teacher by profession, must have gone, through frustration and mental stress 
due to denial of his legal right. The concept of administration of justice has been defined and 
interpreted by a number of judicial pronouncements. Reference could be placed on^the judgment

Coi-iTt of Pakistan in case titled Samiullah Khan Mariuat

are

passed by the Hon'ble Supreme

versus Covemmenl of Pakistan and another reported in [2003 SCMR 11401, m which concept of 
administration Dl juslicc has been iiiierpreted, the relevant portion of the judgment isTcprOduced as

The cxerci-.e of powers by the public functionaries in derogation to the direction of law would 
'amount m disobey the command of law and the Constitution. The concept of administration of^ 
justice is not confined only tu the judicial system rather every person discharging the functions 
in relation to the rights of people is bound to act fairly, justly and in accordance wUh law.
15 In the aforementioned circumstances. I have no other option except to allow the mstant 

writ petition. The respondents are directed to place petitioner's promotion case before the Departmental 
Promotion Committee. Lodhran within a period of two months from the receipt of this '

' i^JDepartmental Promotion Committee shall consider the promotion case of the petitioner m highly fair. ■ 
and just manner. The result of the Departmental Promotion Committee shall be conveyed to this Cou t 
through the Dcpuiv Kegisu-;.!' (JudU i;..!). The instant writ petition is allowed in the above terms.

|1?.A.) PcUlion allowed

\

under:

212
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/j5 .J . (3i\W
^ -Rule y ol 11k: Proniolion Polkv 2002 oTthe'oov’ >eXitioi^is allowed. Sub Rule (iv) of

^ . Constilut.nnal agaiusl Ibnui -irof Arf H « r Un- -
by Ibt Hotbl;%^^;eL:^/c;utlfpl^sUn te? ■

"I the petitioner to the Provincial Promotion Board and^hi^t^" Department is directed to place 
promotion within a period of 30 days. ^oard and his case may be considered for
(R.A.) Petition allowed , •

H t.
f

. Vi' enuncialeii 
the case

k *'

I.
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r.
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5

i.o/I I'l
vi:?>2CZ;-'*

^ U 'IT.%'• ^-?B5A3 CCTiPyr-VL- i:;x, J U 23 G ^ 
H2!2£5i^''Ssr-i/\vi;-ARi '

•>'
i'^t^iuroncc No.■ '‘‘V-:-.;■*■ ^

^ll-AP'" ■ m -
:imfy‘

04/2016
liih I:

■i^osab Commiss- I.

=S'oxi ...V3... Muhan. i^i^aacl Hiasi & others I.

A • Kl n- r-:'. : :

'■ She:-, Jud^e, :

charge you accused

I :
J^pccial Khtesab Coy 

namely;

^Sed about 

Mines & 

presentl^^ posted 

i^eshawar.

i't-II Khybei- Paklitujitd-iwa, .1

Muhammad
Mineral r

Riaz, !50/51 years. Assistant Dh-ector 
: Mineral Department Khyber 

Assistant Director (Royalty)

Development,
I’akhtunklnva,J

‘‘-■adquai'iei- olTice,

2. Mohvin Ali Khan, 

->‘^velo])mt:nL,

P' csenfly posted

^iged about 32
Mines os Mhieral

"■' H 3"ears, Assistant Dire 

department Khybe: '

iMinerals Development,

ctpr Mineral 
i- ^''akhtunkhwa, 

Swat.

■ ■

'S. as Assistant DirectoI
* vt 3.r

i^''^'’r-u>-Islam aged about 46/47 

Development, Mines &
I

Mineral'J f : t
' ■ ■ ■I ti*"---iM

X,

J>i'esent!y posted 

Mardan.
•

t

4. ^-w.hoor-ud-Din aged about 49/50 

diwelopment, Mines Q, Mineral 

Pi-osently posted 

Headquarters office,

Hazir Ahmed,

Sl'cesha, Shah Kot, District M 

AsiirafAli 
Mansehra,

,:■

V.;
r.r^A ’ 3'ears, Assistant Dijt. Hector Mineiml 

Pakhtunkhwa, 

development, .

Department Khybei-ri-
as Assistant Directoi-' Mineralsr

Pesha\\^ar.;■

5.
about 63 years, a/o Abdul Haq, 

- tansehr^L.

years s/o Ali Zaman

b / A-ttar ■r

l-i- ■ 
»■ ■

i: m ■

/

6.
aged about 4i 

*-1^ follow;- i*/o Shah Kot, District
!

lA'' Firstly:. 'I'JiatDevcCrr”"
06.ll.200S, 

A.ssistant DirecK 

07.05.201.5 

al'cvc

WiP'-+
posted as Mineral 

as DDO f o- ^°'°^^-2006 to
ao UDO from 23.09.2010

m Officer during thei -••I# i
!

bm- ■ ' to 31.10.3011 and
Marrschra, from

Mineral Department, 
'■0-1.10.20,15,

!,

:i:;> /\

„.,. wrieir
xnmiopr Copylju: i.Uaucl-., 
Ehluwp Coiiii-...Kl*K.

. ' pcnr.nvrijf
«♦ *»r..

during your these
t-'cnures in /he 

wiliv your Wj- 

your

men (ionerd
iH connivance

serial No o r-; r. , •- Lo b ,.nd j,., furtherance
[ • •Hcsused

I

«-S

.. i
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mining which v/ar. continued til! 12.10.2015 
"•'ilirully failed to ruini! your duties and 

i-Iie Jaw,

one! -thus you 

1 esponsibilities under

I

illegally 'benefited 

^nppressing the application in
your co-accused No.5 by ,
your office and allowin'^ ihc-' 

your co-accused- No.6 for unauthorized 

and you accused caused to

stihletee
and illegale:-:cavation

suffer public exchequerhuge monetary loss to the tune of Rs. 64,204,000/- and
„ , , defined u/s 23 of the Khyber
I akhtunkhwa Ehtesab Commission

hereby committed offencesl

Act 2014 (as amended
upto date) punishable under . 
Lhci-cto of the said Act and within the

section 24 read with schedule
1

cognizance of this Court.
Thirdly:- "'M you

Assistant Director
accused No.3 Noor-ul-Islam while posted 'iiis 

Mineral Development, Mansehra W.o.f.
I 18.11.201.4 to 06.05.2015, the 

co-accused No.5 on 14.06.2012 in

i

02.04.2013 to 29.07.2013 and

‘'Ppbeation filed by your
the office tenure of your 

the mining lease,
co-accused No.2 i;or the renewal of 

deliberately it* was kept pending from
14.06.2012 to 10.04.2015 whereas you accused wei-e duty 
bound to prepare and- submit the working

competent authority for cancellation of mining lease but you 

wrch malafide intentions did not fulfill the same. Similarly, in 

your second office tenurc you accused illegally and unlawfully

d.d not prepare the wcrldiig papers Ibr the caneenaticri of. 

mining lease. Furthermore,

papers to the
:■

!

ym.i accused illegally issued 200 
challans in your second tenure from Serial No. 1701

of the Challan book on 17.02.2015 to unauthorized 

subletee

m- .b to 1900
■M

and illegal
your coraccused No.6 inspite of the . fact that the 

mining lease had been expired on 19.0S.2012..So you accused 

named above willfully failed

si .

iiil; ; -PI C--W

■

.r
to fulfill

responsibilities and illegally benefited 

::uldel;ec y.uir eo-aeeused No.6 nncl

V-l. ■ your duties and I

the unauthorized
:i.ccusc:d c.Mu.sed to 

suf.er public exchequer huge monetai^ lo-ss to the tune of Rs.' 
64,204,000/- .and thereby

I

* I
committed offences as defined u/s ' 

-3 of the Khyber Pakhtunkhwa .Ehtesab -Commission 

201-1 (a.s aincnded
mI?::-' ■

- -■

fc;
.... b

Act
section 24 

the s.Mid Act and within the

"Lipto date) punishable i.mdcr
.1 th'schedule thereto ofri;:*:

coyuzance of this Court.

pciii ATTl
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■r
I . I; - !*wy;- Ti-iat you accused No.4 Zahir-ud-Din, 

Ai.vsistcint Oircctor
while posted

w.e.f from
as

Development, Mansehra / !23.04.2014A*
to 14.11.2014, 

Ahmad) had already filed
i:your co-accused No.5 (Nazir 

on application for
i

renewal of mining 

was time- 

prepare and submit

lease on 14.06.2012. 
barred.

I
This application under the law

you accused were required to
the wo'-l-:ino1 .

papers to the competent authority for cancellation 
ol mining lease but inspite of doing this, 
and fraudu-enUy issued 200

you accused illegally 

to 1700
1

challans from. 1501, ♦I ons 02.06.2014 to your 

lulhli your duties and
co-accused. You accused willfully lailed

responsibilities and illegally benefited 
the unauthorized and illegal subletee j'our 

and you accused

a
tor->i

%
t

co-accused No.6i

■I caused to suffer public exchequer huge
h' monetary loss to the tune of/JRs. J ,

64,204,000/- and thereby 

as defined u/s 23 of the
i

committed offences 

Pakhtunkhwa Ehtesab Commission 

upto date) punishable under ; 
d-icreto of the said Act and within' the

Kh3^ber 

Act 2014 (as amended
I

section 24 read with schedule 

cognizance of this Court.
Fifthly: That you licensed No.5 Nazir Ahmad 

lease vide No.
were granted mining

MDW/MA/ML-Feldspar( 100)/2007 over an'V

circa of 209.163 acres near Village Shahkot, restrict Mansehra
20.OS.2007 for the period of 5 3'ears valid upto 19.08.2012 

hut 3'(Hi accused did

June, 2008 to May, 2010, but

j.

1 on
It- )i ,

.not work in the said lease :area since 

even then 3^QU were receiving&
transit challans from your co-accused No.l since 2S.06.200SI

■}

to 23.06.20 11 and you accused received ] .500 ol'it.illans during’ 
this area waj; itllc siiuii;llic p(;n(xl and utilized it; where:

2008 to May, 210, Inspite of directions i
1 hfec'.Uir Mil'll'

a:-;

issued 133'’the Afisi.stant •i

'•nl rkivelapment, Mansehra .you willfully did nol, 
m.onthly production report showing raising and 

patches of fold;;pur since June, 200S to Fd^, 20U and did 

not deposit the deed

iV submit the
die

C •[

• • .
■V. ,

rent and annual rent as well. You
^ ■

V itr- accused also sublet the mining area to your co.^accused No.6 

illegally and without the permission of the licensi 

through authority letter dated 23.
A

-ing authority 

10.2013. You accused in
I

conr. ivancc with accused No.l, 2 

'.nvolver! in unauthorized mi
3, 4 and 6 remained 

mining of feldspar and due

■ I

to this,;
I

I
?

f atjenfed '1
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conimon inLoniion :ind co:ijiir.on object: of you all, fraudulently 

and iJlcgally issued 1500 1'ransit Chilians to your co-accused 

No.5, Hazir Ahmad from 2.S.06.200S to 2S.06.2011 for 

Feldspar mining area, but in fact no practical excavation/, 

work was executed in the said area during the above 

mentioned period and thus you failed to exercise your 

authority required under the law as you were bound to inspect 

' practically the area at the time of issuance of challans 

mentioned above. Similarly, you did not prepare the .working 

papers for the canceliation of the lease to licensing authority 

and willfully failed to fulfill your duties, and you accused 

caused to sviffer public exchequer huge monetai-y loss to the 

tunc of Rs. 64,204,000/- and thereby committed offences as 

defined u/s 23 of the Khybcr Pakhtunkhwa Ehtesab 

Commission Act 2014 (as amended upto date) punishable 

under section 2^ read with schedule thereto of the said Act 

and within the cognizance of this Court.
, , , ■ 'v '•

. 4 s- ' ' I- - \ '

iecoadly:- That you accused No.2 Mohsin Ali while posted a.s Assistant 

Director Mineral Department, Mansehra w.e.f 31.10.2011, 

during this tenure, your co-accused No.5 Nazir Ahmad filed 

an applicaticn for renewal of the mining lease on 14.06:2012 

after 9 months and 23 days of the expiry of the period for filing 

application for renewal of mining lease, you accused No.2 was 

required under the law to prepare and submit the working 

papers for cancellation of mining lease, but you illegally, 
fraudulently kept the said application in your office and had 

not acted upon. Similarly, you accused named above posted 

as Assistant Director Mineral Department, Mansehra w.e.f. 

25.07.2013 to 14.04.2014 but during this tenure too, you did 

not prepare and submit the working papers to competent 

authority for cancellation of mining lease. During your above 

mentioned tenures, your co-accused No.5 through authority 

letter dated 23.10.2013 without the permission of the 

Licensing Authority sublet the leased area to your.co-accusod
• i

Mo.6 (Ashraf Ali), who involved in unauthorized mining but ^ 
you accAised did not tal;e any act’bn against a.bove named go- 
aecv.sed. No.6 and has been failed to stop the tinau'J.;orizec.l

is
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you accused caused to sulfcr public cxchciciucr huge monetary 

Icjss to the tune Rs. 64i204,000/- and thereby corninitted 

offences as defined u/s 23 of the Khyber Pakhtunkhwa 

Ehtesab Commission Act 2014 (as amended upto date) 

punishable under section 24 read with schedule thereto of tire 

said Act and within the cognizance of this Court.

I*-.

Iff" .
■

fefc V:
PIf

• I

That you accused No.6, Ashraf Ali remained involved in

unauthorized mining of feldspar from'23.10.2013 to October,'

2015 under the cover of authority letter dated 23.10.2013 arid

in connivance with your co-accused No.,2, 3, 4 and 5, you

accused illegally obtained the transit, Challans from your co-
i

accused No. 3 and 4 and utilized them and due to this 

• p'i^ctice, you accused caused to suffer public exchcefuer huge 

monetary loss to the tune.of Rs. 64,204,000/- and thereby 

committed offences as defined u/s, 23 of • the Khyber 

Pakhtunkhwa Ehtesab Commission Act 2014 (as> amended 

upto date) punishable under section 24 read with schedule 

tlrcrcto of the s£ud Act and\within the cognizance of this Court.
■; . ' i • . ■ . '

life'mki^.
4' • i
V.^ I
t •

If-P- • ■

Mi '
ilP ' 0-1-.

t

\

I •

■V

I
.1’ ' ;

Scvcnthly:-That you all accused at serial No. 1 to 6 during posting in
^ different categories, working in official,and private capacities

and in connivance of you all illegally assisted and facilitated 

ojie .'.inol-her in e.'ic.MV.Mting mines.in utter violation of the laws .
p

by misusing your authority and due to,your afjove mentioned 

illegal acts, 3'ou all six* accused caused to suffer public 

exchequer huge monetary loss to the tune of Rs. 64,204^000/- 

and thereby committed offences as defined u/s 23 of; the 

Khyber Pakhtunkhwa Ehtesab Commission Act 2014; (as 

amended upto .date) puriishable under section 24 read with 

schedule thereto of the said Act and withiri the cognizance of . 
this Court. i '

■

p.,-. •
i

i
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' P'v ■p'.m

I
i
I

I

; •

t

m■ -V ; .
■ ffe-' ^
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And I hereby direct that you be tried by me on the said \ •

charges. j

lii ■ui ~hiS'’’.- t

. Ehtesab Court-II, KPK 
Peshawar '

J ;
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'(Kot'i: Tf~i3 charges have been read. 
GXpt.a\r\.ecl in their own language..

\
over to the accused and ' \

Y
• hi ■

fe: ■
li .

■

m . ■

Q. Have you heard and understood the same? I.;
,A= . . 1I . 1I !

Q: Do you plead sviilty to the charges? 

A: iVo .
I I
I

m

\t't
i

A I

MuhiUT.mud I^ozlife". ^ hY'YY'2. Molisin All Ivliaii
Ki’-:: / !W' •;3. Noor-ul-lslam

S'
■' .■

6, Nazir Ahmed

r

IWi 4. Zahoor-ud-Din . !
N

.•7-« ■

6. Ashraf Ali

P-
. ■

A-^..Certirind u/f; hG4 C.^P CWy \J ^
in-'- ■ ~A‘
ilsS»?sr”^>V. Unlosuti cow i:.. .

■ Ife}:'* Poiiwwot

te-:'p.«"v .fe7

Quj ' I

i-v/C.Iv
>b ' ^

Judge Special,
Ehtesab Gourt-II, KPK | ,/7

Peshawar
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ai'e placed on file, 

against the 

serial No.

Charge framed f

accused which 

^ 1^0 2 along with
arid claimed they denied 

record,

trial. PWs
if any, be

summoned for
Since the

02.06.2016.

accused facing trial 

case and after
have 

••■nibmittins ciu;
in the 

thi::
not been 

h'cfcre
they all

pre.scnt
<'Ouri, 

mere
, during die 

section 91 

hail bond.s in 
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arrested
nco to 
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No. 672/2018

Zahoor ud Din Appellant

Versus

Government of Khyber Pakhtunkhwa etc Respondents

Respectively Sheweth

Parawisc comments on the behalf of respondent No. 1 to 4

Preliminary Objections

1. That the appellant has not come to this tribunal with clean hands nor the appeal is 

based upon legal rooting|and is therefore liable to be dismissed.

2. That the appellant has no cause of action or locus slandai to file the instant appeal, 

hence this appeal is not maintainable in its present form.

3. That the appellant is not entitle to any relief and this appeal is filed just to waste the 

precious time of this court.

4. That the appellant has no case in his support.
Renlv on facts

1. Para lof the service appeal is correct.

2. Para 2 of the service appeal is correct to the extent that, currently no any 

complaint exists against the Appellant.

Para 3 of the service appeal is correct.3.

4. Para 4 of the service appeal is correct to the extent that, the meeting of Provincial 

Selection board was held on 28-12-2017. The Provincial Selection board deferred

the case of Appellant for promotion due to pending of an enquiry and the Ehtesab

Court case.

5. Para 5 of the service appeal is correct to the extent that, the appellant filed 

departmental appeal dated 18/01/2018 through proper channel which 

forwarded to the Appellate Authority for decision, vides letter dated't)4/04/2018 

(Annexure-A)

Para 6 of the service appeal is correct.

Para 7 of the service appeal is incorrect. The case was processed in accordance with 

Rules/Policy and h^ht of Judgments of Peshawar High Court Peshawar. The 

Appellate Authority rejected the appeal of the appellant with reason “rejected the 

subject appeal as it merits no consideration” (Annexure B).

was

6.

7.
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8. In reply to para. 8 of the service appeal it is submitted that, the appeal of the 

appellant is liable for dismissal on the following grounds.

GROUNDS

A. Para “A” of grounds of service appeal is incorrect. The decision taken by the 

Provincial Selection Board Khyber Pakhtunkhwa is clear and covered under

the relevant law.

B. Para “B” of grounds of service appeal is incorrect. Detail reply is mentioned 

in the above paras.

C. Para “C” of grounds of service appeal is legal. The decision of Provincial

Selection Board is lawful and covered under the law.

D. Para “D” of grounds of service appeal is incorrect. Detail reply has 

mentioned in the above paras.

E. Para “E” of grounds of service appeal is correct to the extent that, inquiry 

initiated against the appellant was concluded with the imposition of Minor 

penalty i.e. stoppage of one increment without cumulative effect” on the 

appellant (Annexure C)

F. Para “F” of grounds of service appeal is correct to the extent that a case of 

Ehtesab Commission is pending against the appellant in the special Ehtesab 

Court Khyber Pakhtunkhwa. Hence the order of respondents for deferment of 

promotion is lawful and covered under the law (Annexure-D).

G. Para “G” of grounds ol service appeal is incorrect. Reply has mentioned in 

the above para F.

H. Para “H” of grounds ol service appeal is legal. The order of respondents is 

lawful and covered under the relevant law. /

In v^w of thejibpvdTacts it i^uijibly pr^ed that, the appeal^pfthe appellai

is untenable o\law please.may b^dismissed with dost as\tj4 sai

Secretary to GoVcrriment oP
Khyber PakhlunlmW Mineral 
Development Depam^nt / 
Respondent No.01

Chief Secre^aiy^^'^
Khyber Pakhm^hW 

Respondent No.02\j
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

Service Appeal No. (^72/2018

Zahoor Uddin Petitioner

Government of Khyber Pakhtunkhwa Respondent

AFFIDAVIT

I, Said Muhammad, Superintendent (Litigation), Directorate General Mines and Mineral

do hereby solemnly affirm and declare that the contents of the accompanying para-wise 

comments are true and correct to the best of my knowledge and belief and that nothing has been

concealed from this Honorable Court.

/]

DEPONENT

Identified by 17 10 1 8 5 3 1 4 5 4 3



fto r<-
Government of 

Khyber Pakhtunkhwa 

Minerals Development Department

"f>AeA
r ' \,V-'~

-!•■'

.‘isr

i- •

No. SO (E)/MDD/2-4/2018/KC 
Peshawar. 4^^ April. 2018/j^/(^r4'g ;l

To

The Secretary to Govt, of Khyber Pakhtunkhwa,
Establishment Department

APPEALS OF ASSISTANT DIRECTORS fBS-17) I
DEVELOPMENT DIRECTORATE. KHYBER PAKHTI IMk^MWA

Subject: i'
OF MINERAL

j

Dear Sir

am directed to refer to this department’s letter of even number 
the above captioned subject and to. state that the officers, whose 

appeals have already been sent to Establishment Department through the above quoted 
etter, have filed a Writ Petition No.1284-P of 2018 in the Peshawar High Court, Peshawar 

^f^closed); with the plea that their appeals are pending before the 
Worthy Secretary, Minerals Development Department, Khyber Pakhtunkhwa 
Peshawar/respondent No.1. which requires to be decided. The Peshawar High Court 

Its judgment dated 22-03-2018 (copy enciosed), passed the foilowing orders:-

The petitioners are, directed to appear before the worthy Secretary, 
Minerals Development Department on 29-03-2018 at 10:00 AM. Surely, the 
petitioners should be provided sufficient opportunity to plead their case. 
Thereafter, the worthy Secretary is to decide the matter within thirty days. In 
case, the relief sought by the petitioners cannot be granted then reason in 
writing be recorded for the same, and copy thereof be transmitted to the 
worthy Director, Human Rights Cell of this Court.”

dated 07.03.2018 on

in

• ^

2
inHo . adcl.aife#i»tjn compliance to Peshawar High Court's above
judgment, the petitioner came/called for personal hearing on 29-03-2018 at 10:00 AM and 

unng hearing, both the petitioners were of the view that they have nothing to add new 

SLibm tted already explained/expressed in their appeals

3 However, itH . ■ . u *hat the Secretary, Minerals Development
(petitime^rS’ ^ Appellate Authority in the case to decide appeals of the^pfficers

ADoeliatP Anlhnril!'" requested that decision of the
nio=! h Authority, on the appeals already sent to Establishment Department may
according1y“'^'^^^"^^‘®^ could be processed further^

Yours faithfully,

4.

(Muhammad Javed)
; Section Officer (Estt:)Ends: as Above:

Endst: No & Date Even:

Copy is forwarded for information to:-

Srp^nr''Advocate General, Khyber Pakhtunkhwa 
Director, Hurran Rights Cell of Peshawar High Court, Peshawar.
The Director General, Mines & Minerals, Khyber Pakhtunkhwa.
H.b to Secretary Minerals Development Department.

1< Peshawar.2.
•3, n4,

Section Q stt;)

u.
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GOVT. OF KHYBER PAKHTUNKHWA 

ESTABLISHMENT & ADMN: DEPARTMKN r 
(REGULATION WING)

No. Kc SOCO&M)E&AD/10-4/2014 

Dated Peshawar, the 8^*' May, 2018

vThe Sccretaiy to Govt of Khyber pakh^nkhwa,
; / , : Miners Development Department.

KSubjcet;^; APPEAL OF ASSISTANT — 
M|?gi|i:iiiPEVELPPMENT.DlRECTQRAI£
“^feBcariSir,:

piRErTORS rR.s-17^ OE—MINERALS
ifHVRPR PAKHTUNKHWA.

I I am directed to refer to your department letter No.SO (E)/MDD/2 

the subject cited above and to state that the competent

authority rejected the subject appeal as it merits no consideration.

m
||^2018/KC dated 04.04.2018

iat on11iim
S.;',
U-,

ft

1?-
f'V'
0

(Dr. Irum Shaheen)
SECTION OFFICER

Copy to:-
PA to DepMiy y><:t:rv.\Mry I’/.laVilishiurnV \')c\varvn\enV

I *
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ivlinerals Development Department

No. SO (E)/MDD/2-4/2018/Wn -' T 
Doted Peshowor, Mov 22. 2010 j

)
■r '•V'r-

To iifl
f

A

The Directorate General. 
Mines & Minerals, 
Khyber Pakhtunkhwa

1;■i'--

'-•■it

SUBJECT: APPEAL OF ASSISTANT DIRECTORS fBS-171 OF MINERALS 
development DIRECTORATE. KHYBER PAKHTUNKHWA

I am directed to reJeT^ this Department’s letter No SO(£)/MOO^ 

2-4/2018/KC/2073/75 dated 07-03-2018 on the above captioned subject and 

to inform that the Competent Authority has been pleased to reject the subicu;* appeal 
as it merits no consideration.

^ lip ? ^*
;

f
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1

f ■ nil/ c Section 6ffK:er (Estf)
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Dated Peshawar, August 03, 2018

NOTIFICATION

No.SO(El/MDD/4-1AAol-ai/2018: WHEREAS, Mr. Zahoor-ud-Din, Assistant Director 
Mineral (BPS-17) was proceeded against under the Khyber Pakhtunkhwa Governnnent 
Servants (Efficiency & Discipline) Rules, 2011, for the charges as mentioned in the 
Charge Shee* and Statement of Allegations dated 15-09-2017, s-o/ed upon the said 
officer;

AND WHEREAS, Mr. Israar-ut-Haq, Ditector Genera! Monitoring & 
PvaiLiation, Planning & Development Department was appoii'ited as Enquiry Officer to 
conduct the inquiry against the said accused officer;

X..

AND WHEREAS, the Enquiry Officer, after having examined the charges, 
evidence on record and explanation of the accused officer, submitted its report, wherein 
the charges against the officer being of serious nature have been established beyond 
reasonable doubt:

3.

AND WHEREAS, the Competent Authouty, after considering the 
Inquiry Report and other related documents of the case, served a Show Cause Notice 
upon the said officer to which he replied, and provided him opportunity of personal 
hearing:

4.

NOW, THEREFORE, the Competent Auth^ritv, after having considered 
the charges, evidence on record, findings of th^ Enquii7 Officer, ti.e explanation of the 
accused officer, and exercising his powers 
Khyber Pakhtunkhwa Governrrient Servants (Efficiency a Discipline) Rules, 2011 read 
with Rule 4(1 )(b) of (APT) Rules, 1989, has been pleased to impose a minor penalty 

febpage of one increment without'cumuiativ'^ effect'"; upon Mr. Zahorr-ud-Din, 
AcGistact’'Director Mineral (PPS-17), Directorate General, Mines & Minerals Khyber 
Pakhtunkhwa, with immediate effect.

5.

under Rule-14(5)(ii) of the

of

CHIEF SECRETARY 
KHYBER PAKHTUNKHWA

Dated Pesh: August 03, 2018Endst: No. SQfEyMDD/4-1/Vol-ll/2Qia T-7
Copy is forwarded to:-
Accountant General, Khyber Pakhtunkhwa
PSO to Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
PS to Secretary Minerals Development Department, Khyber Paklitunkhwa. 

Directorate General, Mines 8c Minerals Khyber Pakhtunkhwa:

Officer concerned C/0 Directorate General, Minas be Mineral, Peshawar. 

MaS'.erfile.

Oti;ce order file.

1.
2.

3.
4

A.c
1

"7
\

----I'ii

JAVED)
SECTION OFFICER (Estt:)
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• MuharaiP.ad Hia^ e^ dtKefS

»:7
h"

^HA-KG B : !
VS ^ She:-

liLTuby cl'.
r • 'Jud-c, ; 

you accused
. ;■^^‘d:>eeial ];:hLesab Cop 

namely;
WS.: ‘;t-n lOiyl.c;,- l\ikl-u;uni;:l-,wa

)

f (:■n
Muhammad

^'lineral r
Riaz, ^ged about 50/51 ' 

Mines & Mineral
years. Assistant Director 'I^cvclopment,

Department Khyber 

ss Assistant Director
RakJitunkliwa,

present^ posted 
“-■adquarler olTicc. Peshawar.

■' ■b
?■•

(Royalty)

ri;. Mol-.si 

■''CVclo 

I'i.'csc;'. I ly

Noor- ul-isla

Khan, aged about 32 years, Assistant Dire 

Mines Mineral 

j-ostod as Assistant Di

i'
7:etpr Mineral 

Department Khyber Pakhtunklw^a, 

h-ector Minerals Development, Swat.’

Pnie.'U,

r*

aged
''elopment, Mines

1

''“isiam Director Mineral 
Itnc-ral Dcp„.rec„. Khyber l=aleht„.„,h„a

■■ «i»«ralo De,elop„,e„,

l;i1
- ■ Vi.-'C

d:.
.Diescnvl}' 

Marc! an.
posted

;
4. ^Mhoor-ud-Din ag 

Di-vclopment 

pi'cseruly 

Rf-adquarter

ed about 49/50 years, 
Mines & Mineral

Assistant Director Mineral '
Department Khybe.-Pakhtunkhwa, '

Minerals Development’
i^osLccl -■’S Assistant Directo 

H office, PcrShawa

a
i.,■ r

■ V

J”,I 5.• t Ra^ir Ahmi;d, 

'Slices
about 6d 

Shah :vot, District M
i.- yeans, s/o. Abdul

iansehra. 

yiiiars s/o Ali Zaman r/o Si

<• ■ ; ^ k'riq, r/o /-Vrtar •oa,

6. AMiraf Ali aged about 41 

Manschra, as follow:-
.i’

hah Kot, District
'«r

t- ' Pirsflyn i'hai \/ou accused No. 1 Muhammad
b>cvclopmcnt Officer Riajcr”'' posted as A/llneral 

period from 10.07.2006 to 

3.09.2010 to 31.

during the 

as DDO from 2306.11.2008,ih‘
!

10.2011 and

07.05.2015 i;o gy
DirecLor, A'linercd 

10.20,15
Dtq^ari.rncnt, 

during yqur these
A'lan schra!

frean
>

t'- •P'BVC ‘•hrrures iii l,he,h;y; > imci'ilirimrd ':ie;;
£cr;;d No. 2

\t !.n oonruvcnce wiih‘■•■■•t'used ‘ you I- Co-
6 and ihi lurtherance•A. of your.« i .

/nn^uof Copyl'M' 
Ehlu5x»u Couir...K;‘K, 

Pcnr.nvi'Bj'
r\ t .*r.- >...>d



Page 2 of 6

common inLcnuon aiicl common objeci: of you all. fraudulently 

and illcrjaily issued 1500 Transit Challans to 3^our co-accused 

No.5, Nazir Ahmad from. 23.06.2003 to 2S.06.2011 lor
Feldspar mining area, but in fact no practical excavation/ 

work was executed in the said area during the above 

mentioned period and thus you failed to exercise your
aulhoriiy required under the law as you were bound to inspect 

practically the area at the time of issuance of challans
11 _i

rneuUoned above. 3iinilaiiy, you did not prepare the,workini;i 
papers for the cancellation of the lease to licensing authority
and willfully failed to fulfill your duties, and you accused 

cavtsed
*

to suffer public exchequer huge monetai’y loss to the 

tune of Rs. 64,204,000/- and thereby committed offences 

dehned u/s 23 of the Khybcr Pakhtunkhwa 

Commission Act 2014 (as amended upto date) punishable 

vmder section 24 read with schedule thereto of the said Act 
and within the cognizance of this Court.

liv-
as

ii-' Ehtesab

. i4
Id *

y .

■ '•e.coadly:- That you accused No.2 Mohsin Ali while posted as Assistant 

Director Mineral Department, Mansehra w.e.f 31.10.2011 

duiing this tenure, your co-accused No,5 Nazir Ahmad filed
>

b/i ■■ I

■ an application for renewal of the mining lease on 14.06.2012 

after 9 months and 25 days of the expir3^ of the period for filing 

application for renewal of mining lease, you accused No.2 was 

requii cd under the law to prepare and submit the working 

papers for cancellation of mining lease, but you illegally 

Iraudulently kept the said application in your office and had

, ;: I •

I

I r
■:

I

not acted upon. Similarly, you accused named abdve posted 

as Assistant Director'Mineral Department, Mansehra 

25.07.2013 :

;
W.e.f.

o 14.04.2014 but during this tenure too, you did 

not piepare and submit the working papers to competent

'r>'

I

I

.•luUiority for cancellation of mining lease. During your above 

mentioned tenures,
I

• : T-:
I

your co-accused No.5. through authority .■
. i

permission of the !
-g Authority sublet the leased area to your co-accuscd 

No.6 (Ashraf Ali), who involved in unauthorized mining but

. - ;

- : 
:5r.' !

, 1

letucr dated 23.10.2013 without the
Licensing

you accused did not take

No.C and has been failediv any act’o;-; anainst above named go- 

to stop the unaulltorizcdr*r:
«

0^
VV.'Vm

b

!:.d

1
■‘3



ii'iining which war> continued till 12.10.2015 and thus you ; 

under :willfully failed to fulfill your duties and responsibilities 

the. law, illegally benefited your co-accused No.5 by 

suppressing the application in your office and allowing the . 
subletee your co-accused' No.6 for unauthorijied and illegal ] 

nd you accused caused to suffer public exchequer 

huge monetary loss to the tune of Rs. 64,204,000/- and 

thereby committed offences as defined u/s 23 of the Khyber

cxccivation c. \

V '
■' Wi

1*:. • iPakhtunkhwa Rhtesab Commission Act 2014 (as amended 

uplo date) punishable under section 24 read with schedule 

thereto of il .c said Act and witViin the cognizance of this Court.
Vt

TlUrdly:- 'I'hat you accused No.3 Noor-ul-Islarn while posted 'as 

•Assistant Director Mineral Development 

Ofl.O-l/dOl.TU) 29.07.2013 and 18.11.201,4 to OG.05.2015, tlu;

»

Mansehra w.c.f.

\ 1 application filed by your co-accused No.5 on 14,06.2012 in 

the office tenure of your co-accuscd No.2 i;or the renewal of 

the mining lease, deliberately it was kept'-pending from 

14.06.2012 to 10.04.2015 whereas you accused werq duty 

bound to prepare and' submit the working papers to the

i .■

SO

A* t

'v.,

m
I-m
I'll ■

competent authority for cancellatiori of mining lease but you 

with malafide intentions did not fulfill the same. Similarly, in 

your second office tenure you accused illegally and unlawfully
did not prepare the working papers for the cancellation of- 

mining lease. Furthermore, 3^o'a accused illegally issued 200 

challai-is in your second tenure from Serial No.1701 to 1900 

of the Challan book on 17.02.2015 to vniautliorizcd and illegal 

subletee your co-accused No.6 inspite of the fact that the 

mining lease had been expired on 19.08.2012. So you accused 

named above willfully failed to fulfill

;
\
I

.Vs.a'-
Iif' . <

3 ■ ?

mf-:.. : ;
' !'■••your duties and

r.
responsibilities and illegally benefited the unauthorized 

sable
h ■

3'oiir CO-aecaiscd No.6 and you accused cau.secl to•. %
suffer public exchequer huge monetao^ loss to the tune of Rs. 
6-1,204,000/-.and thereby committed offences

■i

as defined u/s
23 of the Khyber Pakhtunkhwa .Ehtesab Commission my-. Act •

onended vipto date) punisliatjlo under ::t:cl;ion 24 

th scheduh; ihereU) of the said Act and
ca-c-.y.ejnc*,: of Uiis C

I
P»:y.,. 20 M (as ■ i
Hv

■K--/ G witliin. I.lu.:
I\ urt.
K-

I.mfl;'n
.. •

¥ ■ |!
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jjy--. That you accused No.4 Zahir-ud-Din, while 

Assistant Director Development, Mansehra 

23.04.2014

r'

posted as 

• w.e.f from//■ V .

to 14.11.2014, 
Ahmad) had already filed

your co-accused No.5 (Nazir
application for renewal of minin" ■ 

/ lease on 14.06.2012. This application 

barred,

(f a’:k5^3-

\f.W :\ Mk • ^
1 *

under the law was time- r;■

^>0 you accused were required to 

the woi’king papers to the
•i prepare and submit ii.i*. (

competent authority for cancellation 
01 mining lease but inspite of cloing this,
and fraudulently issued 200

pfei-'Tfek'-'

3'ou accused' illegally 

challans from. l.GOl to 1700

.
!i:f

!on
accused. You accused willfully failed to

i02.06.2014 to your co-

lulfiil your duties and responsibilities and illegally benefited 

the unauthorised and illegal subletee your 

nnd you accused

o \il;•SJ<^ ■ •

JOco-accused No.6 . iU
caused to suffer public exchequer huge 

monetary loss to the tune of Tls.

Z.'. ' .

64,204,000/- and thereby 

as defined u/s 23 of thecommitted offences 

Pakhtunkhwa E.htesab Commission
Khyber 

Act 2014 (as amended|g'V

te;-•^Fifthly:
fey ■■ 
ft A -■

upto date) punishable under 

thereto of the said Act and wi

I
section 24 read with schedule 

within the cognizance of this Court.

•f

; r
!

\' .rThat you accused No.5 Na^ir Ahmad were granted mining 

lease vide No. MDW/MA/ML-Feldspar(100)/2007 over an 

area of 299.163 acres near Village Shahkot, district Mansehra
20.0S.2C07 for the period of 5 3'ears valid upto 19.08.2012, • 

I'JUt yoli accused did
June, 2008 to May, 2010, but 

transit challans from

3.S.06.20 1 1 und y.K, accused rc^ccivcd :i 500 challan.s durii„< ■ 

and utilixed it; whereas, this area was idle since

cn»■: 

a-:
t

.not work in the said lease area since 

even .then 3^qu were receiving 

your co-accused No,l since 28.06,2008
i •• I

fe-5- tp;
2008 to May, 210. Inspite of directions i

issued by the Assistant • 
I ncvclopmcnt, Manschra you wiliadly did nr,l. ' 

monthly producti.on

nircr.Cor Minej-.j

submit the 

di:;
report showing raising and ! 

patches of feldspar since Ji.me, 200S to Feb, 201.1 

not deposit the deed
;.^V.-f and did

rent and annvial rent 
■accused also sublet the mining area
illcoaliy and without the permissio

through authority letter dated 2

as well. You
to i^our co,-accused No.6 ■ '

n of the licensing authority 

23.10.2013. You accused in
a()nr.:v.?nce with 

i"vo!v;-:rI in
accused No.], 2,u.- 4 and .h remained 

J<'2 ro'ldypRr
'■"i-

tinau!:hor:;'ec:l mir;;c.rfiO to this,'
I •

f ,

•4

i .'^d-

»■ ■ V T
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.you accu:>cd caLu:(jer to suffer public 

loss to the tune oX Rs. 
offences

exchequer huge monetary vSI 

64,20-h000/- and thereby committed 

as defined u/s 23 ol' t:he Khyber Palehtunkliwa 

v Ehtesab Commission Act 2014 (as amended upto date) 

punishable under
4-'

section 24 read with schedule thereto of'tlie 

said Act and within the cognizance of this Court. i

That you accused No.6, Ashraf Ali remained involved inr ■ •»

•i, unauthorized mining of feldspar from 23.10.2013 to October,

, “0^5^riderthecoverofauthorityleti;erdated23.10.2013 arid

■ in connivance with your

i V 
.'

li
'■ ■a co-accused No. 2, 3, 4 and 5,iil'' youk

accused illegally obtained the transit Challans from your cp- ■ 
accused No. 3 and 4 and utilized them and' due to this 

- • p'ractice, you accused caused to suffer public eMchoefuer huge

monetary loss to the tune.of Rs. 64,204,000/- and thereby 

committed offences as

• K

> •

m ■■

defined u/s 23 of the Khyber 

Pakhtunkhwa Ehtesab 'Commission A:t 2014 (as amended 

upto date) punishable under 

thereto of the said Act and ijvithin the

i:
mi section 24 read 'with schedule 

cognizance of this Court.

m Soventhly:-That you all accused
ii-i

at serial No. 1 to 6 during posting in 
different categories, working in official,and private capacities

and in connivance of you all illegally assisted and facilitated•V.i.w- one anoi.hci* in o.':cuv.Mting nVuics in ul.I.er violation of the laws 

by misusing your authority andxlue 

illegal acts, you all six accused caused
to your atiovc mentioned

■

!to suffer public

I exchequer huge monetary loss to the tune of Rs. 64,204,000/-
and thereby committed offences defined u/s 23 of; theasm Khyber Pakhtunkhwa Ehtesab, Commission Act 2014:(as 

section 24 read withles amended upto ,date) punishable under
schedule thereto of the said Act and within the 

this Court.
cognizance of

34 I
i

And I hereby direct that you be tried by me on the said \'
icharges.m

i

1 ''H—.
;i\) Coe

. j •<r’'
Judge

Ehtesab Court-II, KPK 
.Peshawar >

. . t-p'
.1'

I'C-v.'
I

'.'it
■

.1
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POWER OF ATTORNEY

In the Courl of

} Plaintiff 
} Appellant 
Petitioner 
Complainant

/ /

VERSUS
/C ^herV/' ^ jDcfcndant 

} Respondent 
I-Accused
}

. Appeul/Rcvision/Suit/Application/Pctition/Casc No._

I/W, the undersigned, do hereby nominate and appoint

____df_
Fixed for

ZARTAJ ANWAR ADVOCATE, my true and lawful attorney, for me in iny same and ,
to appear, plead, act and answer in theon my behalf to appear at ____________

above Court or any Court to wh:;ch the business is transferred in the above matter and is 
agreed to sign and file petitions. An appeal, sta-ements, accounts, exhibits. Compromise or 
other documents whatsoever, in connection with the said matter or any matter arising there 
from and also to apply for and receive all documents or copies of documents, depositions 
etc, and to apply for and issue summons and other writs or sub-poena and to apply for and 
get issued and arrest, attachment or other exccuBons, v'arranls or order and to conduct any 
proceeding that may ^'I’ise there out; and to apply for and receive payment of any oi all 
sums or submit for the above matter to arbi'-ttion, and to employee .any other Legal 
Practitioner authorizing him to exercise the powei' and authorizes hereby confeiied on the 
Advocate wherever he may think fit to do so, any other lawyer may be appointed by my 
said counsel to conduct the case who shall have the same powers.

and conduct the said case in allAND to all acts legally necessary to manage 
respects, whether herein specified or not, as may l)c proper and cxpcdicnl.

AND 1/we hereby agree to ratify and confirm all lawful acts done on my/our behalf 
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time, of, calling of the case by dhe 
Court/my authorized agent shall inform the Advocate and make him appear in Court, it the 
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be 
held responsible for the same. All costs awarded in favour shall be the right of the counsel

‘ or his nominee, and if awarded against shall be pa)'able by me/us

IN WITNESS whereof I/we have h ncto signed at 
_________ ___ day to the year•: the

Execulant/Executants 
Accepted subject to the terms regarding fee_. _

Zartaj Anwar
Advocate High Courts

ADVOCATI-.J, LEGAL ADVISOKS. SERVICE .'i LAIJOUR LAW CONSULTANT 
4, FoiirJi Floor. Uiloiir Piazn, Sacldar Rond. Pasliawar CanU 

■.•h.091-5272! 54 Mobile-0331-93991S5
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BEFORE THE KHYBER PAKHTUNKWA 

SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 672/2019

Zahoor-lJd“Din, Assistant Director Minerals, Khyber 

Paldrtunkhwa, Peshawar.
(Appellant)

VERSUS

Secretary Mineral, Khyber Pakhtunkhwa Peshawar and Others

(Respondents)

REJOINDER ON BEHALF OF THE APPELLANT

i
Respectfully Submitted:

The appellant submit his rejoinder as under:

Preliminary Objections:

1. That the appellant has cause of action against the 

respondents.

2. That the appellant has locus standi and got cause of action to 

file the instant appeal and is maintainable in its present form.

3. That all the necessary parties are included in the appeal.

4. That the appellant has come to this court with clean hands.

5. That the appellant has not concealed anything from this 

honourable Tribunal.

ON FACTS:

1. Need no reply.

2. Contents of Para 2 of the Appeal is correct, furthermore, 
mere pendency of any proceeding pending before any 

Commission or Court of law does not de-bar the civil servant 
from his right of promotion.



2

3. Para 3 of Appeal is coiTect as admitted by the respondent as 

well, as the case of the Appellant was placed before the 

Provincial Selection Board and the meeting held on 

28.12.2017, but illegally against the settled rule and law on 

the subject deferred the present Appellant from promotion.

4. Contents of Para 4 of the Appeal is correct. The detail reply 

is given in the above para.

5. Contents of Para 5 as admitted by the respondent on 

submission of the departmental appeal by the Appellant 
which was dismissed on 08.05.2018, without following the 

due course of law on the subject matter.

6. Contents of Para 6 needs no reply.

7. Contents of Para 7 where the departmental appeal of the 

Appellant was dismissed by the respondent department on 

08.05.2018, conveyed later on but without due course of law, 
hence need no reply.

GROUNDS

A. Incorrect. According to the lay down law & 

procedure mere pendency of any proceeding does 

not de-bar any civil servant from his right of 

promotion.

15. Contents of Para B of Appeal are correct and the 

reply so submitted is incorrect and misleading.
•• -

C. Para C of the appeal is correct and the reply so 

submitted in incorrect and misleading.

D. Para D of the appeal is correct and the reply so 

submitted in incorrect and misleading.

E. Contents of the appeal is correct and the reply so 

submitted in incorrect and misleading.

F. Contents of the appeal is correct and the reply 

submitted in incorrect and misleading.
so



G. Contents of the appeal is correct and the reply so 

submitted in incorrect and misleading.

H. Need no comments.

It is, therefore, prayed that on acceptance of this 

Service Appeal, may please be accepted as prayed for.

Appellant

Through I

ZARTAJANWAR 

Advocate Peshawar

Affidavit

I do hereby solemnly affirm and declare that the 

contents of the above Rejoinder are true and correct and 

that nothing has been kept back or concealed from this 

Honourable Court.

C
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Government of Khyber Pakhtunkhwa 

Minerals Development Department>2

' No.SO[Lit)/MDD/2-l/2019 i 
Dated Peshawar, the 22.8.2019 /^

To

^'^^iTectorate General,

Mineral Development Department, 
Khyber Pakhtunkhwa Peshawar.

i

Subject: PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. 1.2
AND 4 IN AMENDED SERVICE APPEAL NO. 672/2019 TITLED
AS ZAHOOR-UD-DIN VS SECRETARY. MINERAL DEVELOPMENT
DEPARTMENT KHYBER PAKHTUNKHWA AND OTHERS

ft Dear Sir,

1 am directed to the subject noted above and to return herewith 

joint parawise comments (in original) duly signed by Secretary, Mineral 

Development Department, for further necessary action.

Enel: as above:

Your's faithfully

Set5fion Officer-fLitigation) 
Mineral Dev: Department

CC:
1. PS to the Secretary Minerals Development Department
2. Master file.

i-
/
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Before the Khvber Pakhtunkhwa Service Tribunal Peshawar.

Amended Service Appeal No. 67212019
\

Zahoor-ud-din, Assistant Director Mineral, 
Khyber Pakhtunkhwa Peshawar

Appellant

Versus

The Secretary, Mineral
Development Department
Khyber Pakhtunkhwa, Peshawar & Others. Respondents

PARAWISE REPLY ON BEHALF OF RESPONDENT NO. 1.2 AND 4 IN
AMENDED SERVICE APPEAL NO. 672/2019 TITLED AS ZAHOOR UP
DIN VS SECRETARY. MINERAL DEVELOPMENT DEPARTMENT
KHYTBER PAKHTUNKHWA AND OTHERS.

Respectfully Shewith.

PRELIMAINARY OBIECTIQN

1. That the appellant has got no cause of action and locus standi to file thef; 
instant service appeal.

2. That the instant appeal is not maintainable in its present form.
3. That the instant appeal is bad due to non joinder and miss-joinder of 

necessary party.
4. The appellant has not come to this Tribunal with clean hands.
5. That the appellant is estoped by his own conduct to file this appeal.

■r

FACTS

1. Pertain to record hence no comments.

2. Incorrect. A case in the Ehtisab Commission is pending adjudication 

against the appellant. Moreover, he was found guilty in the 

Departmental inquiry, and his one increment was stopped. Annex-I.

3. Correct to the extent that working paper for promotion from BPS-17 to

BPS-18 were processed and sent to Establishment Department for 

placing before the Provincial Selection Board (PSB] Meeting, which was 

held on 28.12.2017. The Department did not recommend him for 

promotion due the reasons recorded against his name in the working 

paper [Annex-B of appeal). (

4. Correct to the extent that PSB deferred the case of promotion of the 

appellant due to pending Ehtisab Court's case against him and 

Departmental inquiry as well (Annex-C of the appeal).
fWQ./
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5. Correct to the extent that the appellant filed Departmental appeal which 

was dismissed on 08.05.2018.
6. No Comments.
7. The Departmental Appeal of the appellant was rejected by the 

Competent Authority on 08.05.2018 and conveyed to his on 22.05.2018
[Annex-Il].

8. No comments. f
GROUNDS:

A. His promotion was deferred by the Competent Authority for his pending 

case in Ehtisab Court which was criminal in nature^ as well as pending 

inquiry. [Para V [a) [II} of promotion policy 2009 [Annex-Ill).
B. The plea taken by the appellant is not correct as he has quoted Para-04 

and 05 of "Instruction on Performance Evaluation Report” which is a 

separate guideline for filling of Performance Evaluation Report.
C. His promotion was not only deferred due to the Departmental Inquiry 

but a case was also pending adjudication against him in Ehtisab Court.
D. As explained in Para-C of the grounds.
E. Inquiry report was sufficient to prove him guilty.
F. No comments as it related to Ehtisab Court.
G. As explained in Para-C.
H. As explained in Para-C.
I. No Comments.

Foregoing in view, there is no solid or legal ground to maintain the 

present Appeal of the appellant for the reason that the appellant has got 
promotion to BPS-18 in the Provincial Selection Board Meeting held on 

19.04.2019 [Annex-IV & V) hence the same may very graciously be 

dismissed with cost.

Ch'
Govt: Khym^Pakhtunkhwa 

Respondent No. 2 & 4
Mineral Development Department 

Respondents No. 1


