"B'_E:FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.PESHAWAR.
| Appeal No. 249/2018
Date of Institution ... 22.02.2018 -
Date of Decision ... 09.04.2019

" Hairs Igbal S/o Igbal Javed, R/o Link Dura Road, Shaifabad, Peshawar.
: (Appellant)

VERSUS

The Secretary Communication & Works Department Civil Secretariat, Peshawar and four
others. - (Respondents)

MR. TAIMUR ALI KHAN, .
Advocate - --- . For appellant.

" MR. USMAN GHANI
District Attorney. --- For respondents.

 MR. AHMAD HASSAN, - MEMBER(Executive)
' MR. MUHAMMAD AMIN KHANKUNDI - MEMBER(Judicial)

-JUDGMENT

AHMAD HASSAN, MEMBER:- Arguments of the learned counsel for

the parties heard and record perused.

ARGUMENTS

2. Learned counsél for the appellant argued that after observance of codal
formalities, he was appointed as Road Inspector (BPS-6) vide prder dated
13.05.2013. That he cémpleted the probation period and .ly‘]is performance was up
to the mark. Vide impﬁgned order dated 16.10.2017, order of his appointment
referred to ‘above was withdrawn without any justiﬁcation/explanatioh. He was

relieved of his duty on 23.10.2017. Feeling aggrieved, he filed departmental

appeal on 02.11.2017, which remained unanswered, hence, the present service

¥




appeal. He further argued that a fact finding enquify was also condﬁcted into the
matter, wherein it was held that olrder of Withdrawal of his appointmént was
“arbitrary, unlawful énd illegal. The appellant being a civil servant was not treated
according to the prescribed procedure. Respondenfs were guilty of violating
Article 4 and 10-A of the Constitution. Learned counsel for the appellant also
provided seniority list of Road Inspector~ of the C&W Department notified on
02.10.2017 which indicated that Jamshaid Alam and Inamullah whose names were
appearing at sefial no. 23 and 24 were appointed on 01.10.2014 and 09.10.2014
respectively and were still in service. It amounts to discrimination, as enshrined in -

Article25 of the Constitution.

3. On the other hand learned District Attorney argued that post of Road
InspAector was declared as dying cadre by the Finance Department vide letter dated
25.07.1998. After conducting fact finding enquiry, the case was referred to the
Establishment Department for advice which was still awaited. Thereafter his
appointment order was withdrawn. The appellant was treated according to law and

rules.

-CONCLUSION
4. We have gone through the available record which revealed that
appomtment of the appellant as Road Inspector (BPS- 06) was made in the
prescribed manner and after fulfiliment of required formahtles vide order dated
13.05.2013. He successfully completed the probation period. All of a sudden his.

appointment order was withdrawn vide order dated 16.10.2017 without any cogent

reason/ justification.
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5. It would not be out of place to mention here that fact finding enquiry was
ordered by the respondents which term the withdrawal of the appointment order of
the appellant as illegal and unlawful. For the ends of justice, we would like to
reproduce some pertinent questions raised by the enquiry officer in his report:-
i.  List of the employees with their names, designation and place of posting
working against the dying cadre posts, under your control.
1i.  List of the inquiries already conducted presently pending against the
recruitment/ promotion against the dying cadre posts.
iti.  Disciplinary action initiated against officer/ officials of C&WD

responsible for illegal appointment/promotion against the dying cadre -
posts. '

tv.  List of the dying cadre employees, who have been terminated/removed
r from the service.

6. It is also quite strange that a post of Road Inspector had been declared as
dying cadre in 1998 so what was the necessity/compulsion on the respondents to
make appointment of the appellant against the said post? Entire comments
submitted by the- respondents were silent on this account, which gave rise to
doubts that something has been concealed from this Tribunal. Being a civil
= .

7 servant, he was required to be dealt with according to the procedure laid down in

the invogue rules. In the present circumstances, the appellant was condemned

unheard in violation of Article 4 and 10-A of the Constitution. Respondents were
required to serve show cause notice on the appellant and provide him full

opportunity of defense and personal hearing and thereafter they could pass- orders

as deemed appropriate.

7. As a sequel to above, the appeal is accepted and impugned order dated
16.10.2017 and 23.10.2017 are set aside. The respondents are advice to serve

show cause notice on the appellant and provide him full opportunity of defense




and personal hearing and thereafter they could pass orders as deemed appropriate.
However, the reinstatement order of the appellant would be subject to the outcome

of proceedings to be conducted by the respondents. Parties are left to bear their St

‘'own costs. File be consigned to the record room.

(AHMAD HASSAN)

//M/Zﬁ » M M S MEMBER

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
ANNOUNCED '

09.04.2019




o 16.08.2018 2 Clerk to counsel for the appellant present. Mr Igbal - %
"‘, B | ‘ ‘ lShah XEN alongwith Mr. Kabirullah Khattak -Addl: o
s ' AG for respondents  present. Written reply not
submitted. The above named"representative Sought some

time to submit the same. Granted. Case to come up for

written reply/comments on 21 .09.2018 before S.B.
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2.11.2018 Dué to rétirement of I-Ion’l)le Chairman, the‘
| Tribunal is defunct. Therefore, tlle case is adjourned:

‘ J;_sz-" / 1'o come up on 28.12.2018. Written reply on .behalf of
. ‘respondents submitted by Mr. Abdur Rasheed ‘Tareen

Administrative officer and placed on file.
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q

Rerd™ |

(pfe U8




4

A
[t g

Order

NPT

09.042019

v perused; .

be Bench 18 mca%é/’/&/lfgl

Appellant with counsel present. Mr. Usman Ghani, District

~ Attorney alongwith Mr. Abdur Rasheed Té‘féeﬁf‘-’Ad}llfniétfative

Officer for respondents present. Arguments heard and record
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Vide our detailed judgment of today of this Tribunal placed

PR

- ‘onfile, the aﬁpeal is abcepted and impugned order dated 16.10.2017

\
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-“and 23.10.2017 are set aside. The respondents are advice to serve:

show cause notice on the appellant and provide him full opportunity

¢

i '63f4déférise and pérsonal hearing and thereafter they could pass orders

as deemed appropriate. However, the reinstatement order of the
appellant would be subject to the outcome of proceedings to be
conducted by the respondents. Parties are left to bear their own cost.

File be consigned to thé record room.

Announced:
09.04.2019

(Ahmad Hassan)

%%ﬂ MWMWM Member

(Muhammad Amin Khan Kundi)
Member




L 1 learned counsel for the appellant present.
’:‘;-‘.4.;:., L - Preliminary arguments heard. _ ' "

‘ The appellant has filed the present service g
appcal against the order dated 16.10.2017 whereby the g

“appointment order dated 13.05.2013 of the appellant as '
Road Inspector was set aside and against the order dated
23.10.2017 whereby the appellant was relieved from the
post of Sub Engineer (OPS). The departmental appeal of
the appellant was not responded. - ‘

Points raised need. consideratiori. The - appeal : is
admitted for regular hearing subject to all just/legal
objections. The appellant is directed to deposit security
and process fee within 10 days, thereafter, notices be
issued Jto respondents for written reply/comments. To
come jup for written reply/comments on 30.04.2018

R R =

before S.B , - |

30.04.2018 Counsel for the appellant and Addl: AG for the respondents
present. ‘The Tribunal 1s non (unctional due to retirement of the
Honorable Chairman. Therefore, the casc is adjourned. To come up 1;()1' o
the same on 27.06.2018 before S.1. | : R
- 9L

Reader

17.06.2018 Junior counsel for the appellant and Addl. AG for
respondents  present. Security and process fee not deposited.

Appellant is directed to deposit security and process lec within

seven(7) days, thereafter notices be issued to the respondents for : ' g;

written reply/comments on 16.08.2018 before S.13.° . T w
Meod
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
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THﬁOUGH:- ng%

(M.ASIF YOUSAFZALI)

ADVOCATE SUPR%OURT, L

(TAIMUR ALI KHAN)
ADVOCATE HIGH COURT,

&
(S. NOMAN ALI BUKHARI)
ADVOCATE PESHAWAR
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

 APPEALNO._ 249 o018

iKhyber Pakhtukhwa

Service Teilyunal

Mr. Haris Igbal S/o Igbal Javed, . Diary ‘\0

R/o Link Dura Road, Sharif Abad, Peshawar. Dated 22 }& ’&0

(Appellant)

VERSUS

1. Jhe Secretary Communication & Works Department Civil
Secretariat, Peshawar.
i

2. The Chief Engineer Communication & Works Department
(North), Peshawar.

3. The Chief Engineer Communication & Works Department
(Centre), Peshawar. '

4. The Superintendenting Engineer Communication & Works
Circle Dir Lower.

5. The XEN, Communication and Works Division, Dir lower.

(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED
23.10.2017 & 16.10.2017 WHEREBY THE APPELLANT’S
APPOINTMENT ORDER WAS SET ASIDE AND
AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT
DATED 02.11.2017 WITHIN THE STATUTORY PERIOD
"OF 90 DAYS.




PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 23.10.2017 & 16.10.2017 MAY BE SET
ASIDE AND THE APPELANT MAY BE RE-INSTATED
INTO SERVICE WITH ALL BACK AND
CONSEQUENTAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
APPOPRIATE THAT MAY ALSO BE AWARADED IN
FAVOUR OF APPELLANT.

' RESPECTFULLY SHEWETH:
FACTS:

1. That the appellant being qualified Associate Diploma Engineer

(Civil) was appointed as Road Inspector (BPS-06), after proper
recommendation of the Departmental Selection Committee as
evident from the appointment order dated 13.05.2013. It is also
worth to mention here that the appellant has completed his
probation period successfully as per condition No. 4 of the
appointment order. (Copy of appointment order is attached
as Annexure-A).

. That the appellant had worked up to the entire satisfaction of

his superior officers and there were no complaints against the
performance of appellant.

. That on 16.10.2017, the respondent No. 2 issued a letter to the

respondent No. 4 wherein it was written, “The appointment
order of appellant is hereby set-aside as desired by the
competent authority.” The subject of that letter was stated
appeal. (Copy of the letter is attached as Annexure-B).

. That in pursuant to the above mentioned letter, the respondent

No. 5 relieved the appellant straightaway from the duty vide
order dated 23.10.2017. On this order the letter dated
16.10.2017 was mentioned under which the relieving order was
passed. Copy of the order is attached as Annexure-C.




5. That the. appellant filed departmental appeal on 02.11.2017
against the said orders wherein, he clearly stated that he never
filed an appeal before as mentioned in the subject of letter dated
16.10.2017 nor he was aware of any appeal of some one.
however, the said departmental appeal was not responded
within statutory the period of 90 days. Copy of departmental
appeal is attached as Annexure-D.

6. That now the appellant comes to this august Tribunal, on the
- following grounds amongst the other.

GROUNDS:

A) That the order dated 16.10.2017 & 23.10.2017 and not taking
any action on the departmental appeal of appellant within the
statutory period of 90 days is against the law, facts, norms of
justice and material on record. Therefore not tenable and liable
to be set-aside.

B) That after taking over charge of the post the appellant became
Civil Servant, but the respondents have not treated the
petitioner under the law meant for Civil Servants.

C) That the appellant was condemned unheard throughout as
neither charge sheet/show cause was issued to him nor any
chance of personal hearing was given to him before passing the
impugned orders. Thus the impugned orders are liable to be set-
aside. '

D) That the impugned order dated 16.10.2017 was passed with the
wordings “as desired” but such desire can not be exercised
under Law unbridled. More-over the subject “Appeal” in the
said order also is suspicious because in such like situation, the
appellant is to be accepted or rejected, whereas without any
such specification, especially, when the appellant had not filed
any appeal, the impugned orders became not only illegal but
also a nullity in the eyes of law.

E) That he appellant was a permanent regular Civil Servant as he
successfully completed the probation period, but despite that,
service rights of the appellant have been affected in an arbitrary




and fanciful manner. Thereforé, the impugned orders are liable
‘to be set-aside.

F) That on the appeal of appellant a fact finding inquiry was also |
conducted through Engineer Shahid Hussain, who clearly |
concluded the inquiry and opined that the Admin Officer of the : |
Chief Engineer Office (North), issued the relieving order on its |

b own without clear orders from the competent authority, as such
5 his action is invalid and got no legal standing. (Copy of the

inquiry report is attached as Annexure-E).

|

|

\

| , |

G) That the fundamental right of fair trial was violated by the _
respondent which is guaranteed under Article-10-A of the S l
Constitution, therefore, the impugned orders are liable to be set- '
aside on the score alone.

|
| H) That the appellant was not treated in accordance with the Law
& Rules and was deprived from service right in an illegal

manner.

I) That the appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of
the appellant may be accepted as prayed for. .
7.
APPELLANT
Haris Igb
THROUGH: o !

(NS
ADVOCﬁ%?’;l/GH COURT,
(S. NOMAN ALI BUKHARI)

ADVOCATE PESHAWAR

(TAIMUR ALI'¥F




COMMUNICAT!ON & WORKS DEPARTMENT(NORTH WING)

KHYBER PAKHTUNKHWA PESHAWAR
Block-C 3:Tiloor Attached Department Complex Near Khyber Road Peshawar

3 091.9210456 FAX 091.3210478 E-mail: cenorthcnw(@yahoo.com -

[ESII

No: 1017 nse . . Dated | 3 /05 12013

'OFFER OF APPOINTMENT.

As recommended by the Departmental Selection Committee, in its meeting held on 06-05-2013 -

You Mr.Haris Igbal 8/0 lgbat Javed havrng Diplorna of Associate Engmeermg(Cwll)zmo -Annual |

Resident of H/No. 2646 Street # 3 Sharif Abad Dora Road Kohat Road Peshawar, are hereby offered a

Post of Road Inspector against the existing.vacancy in C&W Circle Lower Dir in ‘

(BPS-06) Viz 5600- 290 14300 plus usu31 allowances as admissible under the rules on the fotlowing

lerms and condilions:- . : '

1. You will get pay at the minimum of BPS-06(Rs.5600-290-14300) plus usual a!low'anges as
admissible under the Rules. You will also be entitled to the annual increment as per
existing policy. ' 4

2. You shall, be governed by the Khyber Pakhtunkhwa Civil Servants Act 1973 and the Laws
applicable to the Civil Servants and Rules made there under.

"3, Your Empioymenl in the Communicalion & Works Department is purely lermporary and yqur ’
services are llable to be termmated without assigning any reasons at fdurteen days prior
‘notice or:on the payment of 14 days salary in lieu of the notlce in case you desire to
resign, 14-days prlor natice wm be necessary or in lieu thereof 14+ days pay will be
forfeited. o

_ You will, initially be on Probation for a period of ONE YEAR exjendgble up.to 2-years.
5. To produce 2 Medical Certificate of Fitness from the Medical Superintendent Dir Lowet:

before reporting for duty as required under the rules.

6. - You should join duty at your own expenses.
" 7. You will have to serve any where in Khyber Pakhtunkhwa Province.

if you accepl Iha Posl on ‘Ihe nbove lerms and conditions, you should report 1o
Superintcnding Engineer CAW Circle Dir Lower al Timergara within 14-days of the receipt of this
offer and produce Original CV in support of your quahhcatlons d

certificate etc.

/

¢ - :
. ' . (Engr.Abdul Saboor Usmani) .
' Chief Engineer. (North)

Copy forwarded to the :- . . ‘
Secretary to Govt of Khyber Pakhtunkhwa C&W Department Peshawar, :
Accountant General Khyber Pakhtunkhwa Peshawar, -

Chicl Engincer (Centre)C&W Deparlmenl Peshawar. o
Superintending Engineer C&W Circle Lower Dir. i
Executive Engineer C&W Division Lower Dir.

District Accounts QOfficer Lower Dir.

S N o s N

Road Peshawar.
8. Personal file of the official.

chicfentircer.{North

omicile, CNIC, Health & age

Mr.Haris lgbal $/O Igbal Javed Residént of H/N0.2646 Street # 3°Sharif Abad Dora Road Kohat -
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OFFICE OF THE CHIEF ENGINEER (NORTH)
Communication & Works Department,
Khyber Pakhtunkhwa Peshawar,

No.F4 125  dated 44 .10.2017

The Superintending Enginee:,
Communication & Warks Cirgie,
Dir Lower.

Subject: APPEAL

| am dlrecled to-the subject noted above and 1o state that the appountmenl

Sy Order No. 101 7/25 E dated 13/05/2013 of Mr. Haris tqbal {Road Inspector) presently working as

Sub-Engineer (OPS) In the office of the Executive Engineer, Communication & Works DIVISIOI‘I

(Dir Lower) is hereby set aside as desired by tne Competent Authority.

!' . (Zahi/ Habib)

%« Admlmslranve Officer

COPY FORWARDED TO THE: o -7 L
1- Section Officer (Establishment) C&W Department Peshawar with reference fo his Ietler

No. SOE/C&W/11-270/2017 dated Seplember 29, 2017 for information.

2- Executive Engineer, C&W Division Dif Lower with the direction fo religve the official and submlt

the report to the office of the Secretaiy to Government of Khyber Pakhtunkhwa, Communtcalzon
& Works Department Peshawar.

3 PA to Chief Engineer (North) C&W Department Peshawar for information.

. Administrative Officer

. g o r g -
v, ") i & oonan St ST "0 cadd Pt




R OFFICEOFTHE/MM /

EXECUTIVE ENGINEER | gﬁ
C&W DIVISION DIR LOWER

NO. &,

- PHONE NO. 09¢l5-9250?19 FAX, 0945.92

DATED V23 17012017
50078, Emai), xengnwglrl@gmaii com

Mr, Haris lqbal {Road Inspector)

~ Working as a Sub Engineer (OPS) ‘ 1 el
i C&W Division Dir Lower, : ) : . ' .

~

RELIEVE FROM GOVT; SERVICE,

Subject:-

As desired by the Competent Authority, vide Chief Engineer (North) C&W-
Deparment Peshawar No: 34/25E dated 16-10-2017, that you are hereby reileve frorn the Post of

Road Inspector Vide Appomtment Office Order No: 1017/25-E dated 13-05- 201 3 wuth |mmed|ate

effect in the interest of the Public,

: . EXECUT
Copy to; o

1- The Chief Engineer (North) C&W Department Peshawar.

|
|
|
|
|
2- The Superentinding Engineer C&W Circle Dir Lower.
3- The Section Officer (Establishement) C&W Department Peshawax
A ~ 4- Divisional Account Officer Local

For information with reft ence to above please.

EXECUTIVE ENGINEER

-

C
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: who preferred Appeal In case any other person filed appeal then the said Appeal should

. or inducted as Road Inspectors' “to which might the Appellant has given reference but'their cases

“ have not been given any touch. At same time | pointed out under the procedural requnrement f' TSt

G,

IS fomyie S R
5 (g 00 2417 34 SO
TO, 'N&_ 4
The Secretary RS ._Pes
Government Of kyhber Pakhtunkhwa -
Communication and Works Department -
Peshawar.
Subject: " APPEAL.

Respected sir,

It is submitted that 1 was appointed as Road inspector vide Chlef
Engineer (North) Communication and Works Department Memo No: 1017/25E dated: 13/5/2013

in the office of Executive Engineer C&W Division Dir Lower at Timergara (Annexed - I) and
reported on 14/5/2013. ' ' 3

Since then I am serving there with great zeal and zest. The Executive

Engineer and my other co- leagues will testify my working because I am techmcally qualnf ed,
possess Diploma of> Associate Engineer. (CIVIL).

Now the Executive Engineer C&W Division Dir Lower issued a letter
No: 886/2E dated:23/ 10/201 7,(Annexed -II) relieving me from the post of Road Inspector with
immediate effect in compliance to the Chief Engineer (North) C&W department letter No: 34/25- '

E dated : 16/10/2017 (Annexed —III ) and your direction-issued vide letter No:SOE / C&WD/ 11-- oL S
' ST
270/2017 dated 29/09/2017. (Annexed v). : : . . L

Slr I had since Completed the original period of probation qu1te years
]on g as per conditions-4 of offer of my Appointment,

At the moment it is not clear that my offer of dated 13/05/2013 how is
seta sxde in 09/2017 after lapse of 4 years 4 months without assigning any reasons or Notice as
required under condmon 3 of T.O.R of the appointment.

-

Further I have not moved any appeal ,so it is not understood that

have to be decided or set-a-side, In addition there so’ many other officials have been_appomted .

the enquiry should have been conducted and thereafter final action had to be taken.
qu—

In the wake of above submlssmns, [ pray to look into my case and
extend your co- operatlon, in order to safe- guard my service career on the one and on the others,

the relieving orders as issued i m response to your good office Advice date 29/9/201 7-is prayed to ' |
be recalled /wtthdrawn

Thanks, * sincerely yougs,

ATTESTrry

Dated: 0L -1- 1017 (HARIS IOBAL)

Road Inspector (Under order of

Relieving) o/o Executive Engineer : :
C&W Division Dir Lower. - R
Cell #0336913075%" ' '




GOVT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT

: No. SOE/C&WD/1 1-270/2017 Haris
[ Dated Peshawar, the Nov 07, 2017

’

Engr. Shahid Hussain

Director (Maintenance)
PKHA -- Peshawar -

Subject; APPEAL

| am dlrected to refer to the subject noted above and to forward herew1th a copy
'of an appeal dated 02.11. 2017 along-with its enclosure in respect of Mr, Hans lqbal
Road Inspector O/O XEN C&W Division Dir Lower with the request to- conduct fact

‘ fmdlng mqmry and submit report mmedtately so as to proceed further in the case

please.

) X
S . SECTION OFFICER (Estb)
Endst even No. & date

'C“opy forwarded to PS to Secretary C&W Departmen.t

- SECTION or s (Estb)

%&97 | | ‘.
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: PAKHTUNKHWA HIGHWAYS AUTHORITY PESHAWAR ,
Tel ‘No..091 -9210963 FaxNo: ‘091-9210434 E-ma:l mfo@pkha gov.pk
Attached Departments Complex near Treasury Off'ce, Khyber Road Peshawar

| No. PF/DM/F.FI/RI/2017/8

Dated: 18/1_2/2017.

The Section Officer (Esbt), \/ ; .k

Govt. of KP, C&W Department,
Peshawar.

To;

Subject: FACT FINDING INQUIRY ON THE APPEAL OF MR. HARIS IQBAL
' ROAD INSPECTOR O/O XEN C&W DIVISION DIR (L OWER).

0»64

Reference: Your letter No. SOE/C&WDI11-270/201Tﬁr'Is) dated Nov.,7, 2017 on
. ~the subject. %

Please refer to your letter cited in the reference and ‘as desnred the
requusﬂe Fact Fmdlng Inqunry in the subject case has been finalized and Inqulry Report

thereof, is submitted herewith along it enclosure for favour of perusal and further :
appropriate action please

-DA/As above.

. /‘%}/ =
(ENGR: SH HID HUSSAIN) - o

DIRECTOR MAINENANCE PKHA
(INQUIRY OFFICER)

ATTEQ T~ o
y

GOVERNMENT OF KHYBER PAKHfUNKHWA A

I
:
i
i
i
Bl
]
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IN UIRY REPORT o
Subject;- .~
INSPECTOR O/0 XEN C&W DIVISION DIR (LOWER).

‘1- Authority (Appointment of Inquiry Officer).

~ The undersigned was appoirﬁe& as Inquiry Officer by the Competent Authoritg'r (Secreta;ry to'thé
" Govt. of Khyber Pakhtunkhwa C&W Department),” vide his letter- No. SOE/C&WD/11-
270/2017 (Haris) dated Nov. 7, 2017 to conduct Fact Finding inquiry in the Appeal made by
one Mr. Haris Igbal, Road Inspector /O XEN C&W Division Dir (Lower). Copy of the letter is
attached at Annexure-I. '

o
41
R

i

Background of the Case: -

The Provided record reveals that, the Appellant, (Mr. Haris Igbal S/o Igbal Javed) was'-appointed |
as Road Inspector (BPS-6) by the Chief Engineer (North) C&W Department Peshawar vide hlS'

. Offer of Appomtment No.1017/25-E dated 13-5-2013, and as per the said order, the Appcllant

'was to report to the Superintending Engineer C&W Circle Dir (Lower) at Timergara within 14-

days. of the receipt of the said offer.

the office of the Executive Enginéer C&W Division Dir (Lower) on 14-5-2013.

. ~ .
After completing about four and- half year service (from 14-5-2013 to 23-10-2017), the official was -

‘relieved from the post of Road Ifispector with immediate effect by the Executive Engineer c&w

Division Dir (Lower) vide his letter No. 866/2-E dated 23-10-2017. Copy of the letter is attached at
Annexure-III. While tracing back the record it was also confirmed that, the relieving orders of the

" official were issued under the signature of the Administrative Qfﬁcér O/O Chief Engineer (North) ~

C&WD Peshawar vide letter No.34/25-E dated 16-10-2017, which were addressed to the S.E C&W
Circle Dir Lower. A copy of the letter was endorsed to the Executive Engineer C&w Bivision Dir Lower
. ‘wherein he was directed to relieve the official and submit the report to the Secretary C&WD. (copy

L "att‘éclied at Annexure-IV). Similarly copy was also eridorsed to the “Section Officer (Estb)

, C&W Depanment Peshawar with reference to his letter No. SOE/C&WD/11- 270/2017 dated Sept: 29,

2017

Tra’cking back the record, it was observed that, the Section Officer (Estbt) had addressed letter to the

Chief Engineer (Centre) C&WD Peshawar and not to the Chief Engineer (North) wherein C.E (Centre)

FACT FINDING INQUIRY ON THE APPEAL OF MR. HARIS IQBAL ROAD :

(Copy of the officer of appointment is ‘ at"tac.hed,v a‘t‘ »
Annexure-II). As evident from photo copies of his Service Book, the official joined his duties in.

H
A
‘i
1
1
o




.was asked. () “to set aside thé*offer of appointment jssyeq by ‘Chié_f‘ Engineer‘ '(’Ndrth)',fC&W Peshawar
" vide No.1017/25-E dated 13-5-2017~ and (ii) also conduyct in and
50 a5 o proceed further in the matter. (Copy of the Secretary C&wp letter addressed to C.E North s
attached at Annexure.v), e -
Since the official (Mr. Harj
(Centre) vide his letter No.73-E/715/CEC/C&WD dated 4-10-2017 appr
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correspondence were made by the Section Offjcer (Estb) c&wD in the case, However, inéte’ad of taking
final decisjon of the Secretary, C&WD / so (E) C&WD, the Administrative Officer 0/0 Chief Engineer
(North) directed the Executive Engineer C&w Division Djr Lower to'.relieve the c';fﬁ'cial and subrﬁit the
Teport. Though the official wag relieved from his duties yet the fate of ‘the siécond' item regarding '
conducting inquiry in the case, could not be knowp, '




Haris Igbal) was asked to attend the office of the u‘ndersigr-led' on 13-11-2017 which was -

. complied by the official. In this connection, both the Administrative Officers O/0 C.E cgntre)

and C.E. (N orth) attended the-office of the uﬁdersigncd‘and some relevant record was brdvided:
to the -undersigned. Through another letter of the undersigngcl ,bearh}g No. PF/DM/FFI/
R1/2017/04 dated 15" Nov. 2017, both the Chief Engineer (Centre) and Chief Engineer (North)
were requested to gubmit the following information: S '

i}/\ _ List of the employees with their names, désignatién and plﬁqp of posting working
against the dying cadre posts, under your control. "

ii)/ List of the inquiries already conducted / presently pending against the recruitment
/ promotion against the dying cadre posts.

\/ilegal appointment / promotion against the dying cadre posts’%,

iv) List of the dying cadre employees, who have been tenninat‘ei?i / removed from the
service. ' ‘

i)’ Disciplinary action initiated against officers / officials of C& WD 'respdnsible' for

kCopy of the letter is attached at Annexure-IX)

However, appropriate response could not be received from the concerned offices. The Administrative |
Officer O/O Chief Engineer (North) vide his letter No.128/75-E(DL) dated 20-11
three Superintending Engineers attached to CEC (North) to provide the de
attached at Annexure-X), while the. Admin. Officer of the Chief En

in response to the undersigned desired information:

'-2017 approached all the
sired information. (copy
gineer (Centfe) reported the following

All the filed formation of Centre C&W Wing have been asked for submission of list of
employees'with their names, designation and place of posting working against the dying,
. cadre posts. As and when the desired information is received, the same will be provided.

Regarding various inquiries, the C& W Secretariat may kindly be consulted.

-

Regarding disciplitiary action, the C&W Secretariat will be in best p

osition to commient
on it as till yet no any intimidation is received about enquiries hereup '

om.

- No such information is available with this office. The posts of dying cadre i.e. Road
" Inspector, Mates and Coolies are District Cadre and appointment or termination are
resting with field offices, '

Copies of the. response received from CE (Centre) vide No. 73-E?/10‘,6/CEC/C&WD
dated 17-11-2017 is attached at Annexure-XI ). Lo




ived, therefore, in order to submit the Inquiry Report to' the
Competent Authority without further loss of time, the un

further Waifihg for the response of concerned offices,

"Fact of the Case:

It is a fact that, certain posts.in C&W Department i.e. Road Inspector,

posts, yet the different offices did not observe the government policy in abdlishing_ siich posts as soon as
these posts becomes vacant, rather in contravention to the rules, they make appointments against't_hgse:
posts. Simultaneously the Finance Department also support the Department in this regard
these posts in their budget'b“ooks instead of excluding these
respective offices. Side by side, the Accountant General offi
also encourage the Dex;a_.rtment in realizing the pay of those.
posts. Particularly appointment against the posts of Mats and

might be any post of these cadres which has been abolished o

posts from the approved strength of the
ce and concerned District Accounts Officers

incumbents who are appointed against these

nce it is became vacant.

Even in the past, a number of inquiries have been ordered by the Competent Authorities to investigate the -

matter and identify the persons at fault who had made illegal -appointments against the dying cadre posts.
But probably in the history of C&WD, no action could be taken against the officers / officials Who made .
such illegal appointments against the Dying Cadre Posts. So far $0, the concerned Ch

instant case,, failed to provide the required information to the Inquiry Officer eveni’;aﬁer passing of more

than one month’s time, ~ i
Itis also pertinent to mention, that, in the entire process of the case, the Department failed to observe the
prescribed procedure and without giving any opportunity of self defence or

appellant, decided the issue one sided which is contrary to the rules and
considered as impartial and Jjudicious one.

personal hearing to the .

should not be in any way

Furthermpre, no documentary proof could be provided to the Inquiry Officer by. the Chief Er}’gineer
(North) C&W Department Peshawar, regarding relieving orders issued by tpe Secretary C&W

-7+ Department. As such the Administrative Officer, 0/O .CE (North) on his own issued orders to the léWer
,".:.fgﬁnati'on to relieve the appellant from his duties. This action on the part of the Administrative Officer

' 0/0 ihg Chief Engineer (North) needs to be probed as it tant :

. poﬁzers for issuing the relieving orders of the appellant
‘ -éprr_ipetent Authorities, .-

amount as mis.-use‘dng,i exaggeration of his

without obtaining clear, cut directivé_s~,f6r

|

dersigned proceeded with the inquiry ‘without .

Mates and Clboliés are dying cadre . -

by reflecting

Coolies is so common in' C&WD that, there -

ief Engineers, in the -
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which was preferred in the Supreme Court by tHe Government of Khyber Pakhtunkhwa against the

- fault and he should not be penalized for the fault and slackness of others who werel

‘ |
3-
. official on his own without obtaining clear orders from Competent Authormes as such his action is

‘ ‘mval id and has got no legal standing.

: DA/As above.

jesfdes no-record could be provided by the S.0-(Estby C&WD, Admlnlenaflve ‘Officers O/O Chief
Engmeer (Centre) & North wherein the charges (if any) were proved agamst the appellant Slrmlarly no

record-of any inquiry or proceedings could be provrded wherein the appellant was gullty

It is also not be out of placeto mention here that, inia similar case under C1v11 Petrtlon No. 362-P of 2016

—_\

judgment dated 10-5-2016 of KP-Services Tribunal Peshawar in Serviced Appeal of No. 1366 of 2016 of

Mr. Sanaullah, the High Court Bench consisting of Justice Ejaz Afzal Khan and Justice Mushrr Alam, -

passed the following Judgment on Ist December, 2016 |

| ,
“It is not- dlsputed on the record that; respondent was. eligiblé to be appointed
against the post of Road Inspector Orice it is not dmputed that, he was eligible for
appointment, failure to comply w1th the codal formalities cannot be debited i I in his.

account- or construed to his detnmeut (copy of the. Judgment is attached at

Annexure-XIT). , : o

“Conclusion: , ' . ll

1- In light of the judgment of the Supreme Court of Paklstan in the smular nature case, the -

. undersigned has come to the conclusion that, the appellant (Mr. Haris Igbal) by v1rtue of academic and

other quahficat:ons he was fit and eligible for the post of- Road Inspector. However, the! responsibilities of

the non-compllanee of the codal formalities by the appomtmg authority should not b]e attributed to hlS '

not competent to
appoint him and who failed to observe the required codal formalities in his employment Therefore in the

case under consideration, the Supreme Court aforementioned judgment needs to be applled too.

: | .
2- As. evident from the offer of appointment, the official was govemed under KP-Civil

Servants Act-1973 and the law applicable to him was the Civil Servants Act<1973. However nerther the

14-days prior notice of termination as required under,condition-3 of his offer of appomtment was served

upon the Appellant nor he was proceeded under the KP- Civil Servants Efficlency & Dlsc1p11ne (E&D)
Rules-2011.

I|"- 1

-

The Administrative Officer O/Q Chref Engineer (North) 1ssued the rehevmg orders of the '




VAK&.AT NAMA

NO. 12018

|
i
|
!

IN THE COURT OF _Sennce _T':n burmed QM\M

|
| |
Oﬁu‘v e : (Appellant)

(Petitioner)
(Plaintiff)
VERSUS
§<c~1 L C e W Q,QAAM):! eh ' (Respondent)
\ Voo - (Defendant)

e, Hewas De bt Coppost oB)

Do hereby appoint and constitute M. As:f Yousafzal, Advocate 5upreme Court
- Peshawar, to appear, plead, act, comprqmlse withdraw or refer t'o arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authonty to engage/appo:nt any other Advocate/CounseI on
my/our costs.

|
i

I/We authorize the said Advocate to depositﬁ, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on'my/our account in the aboyve noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

f ' ; 7
Dated _ /20 . M

N - (CLIENT)

M. ASIF YOUSAFZAT
Advocate Supreme Court

Peshtftwar.
|
Taimur All Khan Syed Na man AI{BM/{/I ari

Advocate High Court ! Advocate

OFFICE: |
Room # FR-8, 4" Floor, |
Bilour Plaza, Peshawar, !
Cantt: Peshawar _ |
Cell: (0333-9103240) |
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR

NO.‘ . ~..;£$§§glq.l$ '

' ,_:3"‘,1‘3 A // q v /

. Appeal No..;f:-.’..,..‘..ﬁ‘ J 4 of 20/ 5 _

. e /‘/4/4//? 74y . e —

AR R AR T o4
CC ¢

eesvrseves et ecnanaccsrnrebtrnansrebodonsnnecsdersrceiiderecserentacesacencesnnn

Notice to: —-(/(”'
[)/_, /, t{’\“

;g (L ¢ ( /

REAS an appeal/petltlon under the provision of the North-West Frontler
Province Service Tribunal Act, 1974, has been presented/reglstered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereby infermed that the said appeal/petition is fixed for hearing before the Tribunal
o) TR 30 - @ ’1/ Ca...at 8.00 A.M. If you wish to urge anything against the
appellanb/petltloner you/\én'e a 1berty todo so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statcment
alongwith any other documents upon which you rely. Please also takce notice that in
default of your appearance on the date fixed and in the manner aforcmentioned, the
appeal/petition will be heard and decided in your absence.

oooooooooooooooooooo

Notice of any alteration in the date fixed for hearing of this appcalipetition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the

- address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petition.

: g(3(’)1)’y of appeal is attached. Copy of appeat-hasalready been sent to you vxi!e‘ﬂﬂ's\

;)ffice Notiq NQ“M.M».O“‘O'O‘.VD'O;QO;'-‘;o-'-;0:0'_-o:o_obootﬁo;ldate'a"—o'otooo.ooooot0vo‘ooco‘o.vo‘v.‘lo.o’.'o-j‘\
Given under my hand and the seal of this Court, at Peshawar this......... ng/

AN
“Registrar,

hyber Pakhtunkhwa Service Tribunal,
< Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazened Holidays.
2. Always quote Case No. While making any correspondence.

.
-~
- N .
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KHYBER PAKHTUN KHWA SERVICE TRIBUNAL' PESHAWAR,

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
: PESHAWAR '

. ' .' AppealNo...,T ........ by (/ﬁ ............... erveeeies of 20 /6

L 3 f‘.ﬁ(/ evnenens Appellant/Pehtwner "

/C’ -
NEIAVTS) C eSpondent
(7%{ ’)/ Zé/{ /(,I{p/{/(ﬁ/

Re.é;ondent No....covenennnnen.

oooooooooooooooooooooooo

R ‘ K — ,)'\ ,
Notice tof' — (l // ![/ o (f;z*,{ C';l/ )5 d /(/ /,///
: (- ¢ Ly '
WHEFé S ar{ %43(/{/ titi

: [ e s e
der i{l{lé provision of the North-West Frontier
Province Service Trxbunal Act/ 19"4 has been presented/registered for consideration, in_
. the above case by the petitioner in this Court and notice has been ordered to issue. You are -
hereby informed that the said appeal/petition is fixed for hearing before the Tribunal
FOMeereeeryeogoncorsarennens ceuegfer \..I.(. -8.00 A.M. If you wish to urge anything against the
appella}x 11

etltlon you eat rty to do so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to filein
this Court at least seven days before the date of hearing 4 copies of written statcment
_alongwith any other documents upon which you rely. Please also take notice that in
default of your.appearance on the date fixed and in the manner afor cmentlom,d the
appeal/petltmn will be heax d and decxded in your absence. :

, Notice of any alteration in the daie fixed for hearing of this appealrpetltmn wﬂl be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petltlon will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of

~ this appeal/petxtlon

Gop/y/:f appeal is attached. Copy of appeal has ah:eady-been— sent’ to" Wﬁ'vfde*thm\
ol appea’ ha

 office Notice No................_.‘.ﬂ : R rerrrooni’ £ 7:7: N M
\\#H___‘,_,,,-.:.—-’—"' - ’ /
Given under my hand and the seal of this Court, at Peshawar this....ccornnene. s éf; Z{
Day ofooooooooo.o.t-o'oo'000000000‘00'0..0.0.0o'oocool'r:hjf.)‘:’? A::}Q oooooooooooooooooooo 20 } g #

o ' : A - %engtran
S - ' : “ S Khyber Pakhtunkhwa ‘Service Tribunal,
P Peshawar.

Note: 1. The hours of attendance in the court-are the same that of the High’Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.




! | . .l A | “B"’,
KHYBER PAKHTUNKIWA SERVICE TRIBUNAL, PESHAWAR.. |

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR

. [N _‘.(‘.
N ¥
0. R

| ,Not;ceto '—- (}/{ }:f /::/ (/?f/[ IIC/L/ /C} Z CQJ&%% -‘ 
/gs(/u/wz/C)L/(, AL f”*"z. ’ |

WHERE an appeal/pet on under “the prov1smn of the North-West Frontier
Province Service Tribunal Act, 1 4 has been presented/registered for consideration, in -
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereby,i i formed that the said appeal/petition is fxxed for hearing before the Tribunal
1) ¢ OOV B - P e *‘f‘@.l ‘at 8.00 A.M. If you wish to urge anythmg against the
appellaﬁf/petltxoner yov.{gre at liberty to do so on the date fixed, or any other day to which
" the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required tofilein
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner afor cmentxoncd the
appeal/petltlon will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearmg of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by reglstered post will be deemed sufficient for the purpose of

this appeal/petition. . - - o . ) -
L/ -
Copy of appeal is attached Copy,gf.appea} has-—alrea&rbeen—sent.j:o ou vide this
office Notlce‘H,Q...........-a-.-..-;.-;::.::;. ........ —""-'"dateclw»w....
‘Given under my hand and the seal of this Lourt at Peshawar thls.{r’}g ,,(/
. oA Ve

DAY Ofcecrrecsecnmssssssssssssssssns }/’f Lo e 20) g

T

, _ .
%ﬁis;rar, - ‘
tunkhwa Service Tribunal,

B Khy.bv r Pa
%" Peshawar.

Note: * 1.  The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Hohdays
2. Always quote Case No. While making any correspondence.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (CLD), KHYBER ROAD, '
PESHAWAR.
| No. |
Notice to: — /’Az,ff/(d‘/fzc‘{’//-—»-- ﬁd/(?

[///,(f/[//l/‘/ P 1&((/(/‘-0

f Ié’g p/é - /’L -

S an appe petltio under the provision of the North-West Frontier
Province Serv1ce Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereby informed that the said appeal/petition is fixed for hearing before the Tribunal
*on....m .......... 7y AN ¢.<at 8.00 AM. If you wish to urge anything against the
appel petltxo r yox@r atffiberty to do so on the date fixed, or any other day te which
the case may be postponed either in person or by authorised representative or by any .
‘Advocate, duly supported by your power of Attorney. You are, therefore, required to file in-
‘this Court at least seven days before the date of hearing 4 copies of written statement
. alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner atorcmcntloncd the
‘appeal/petition will be heard and declded in your absence.

Notice of any alterationin the date fixed for hearlng of this appeal/ petltlon will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by reglstered post will be deemed sufficlent tor the purposc, s of
this appeal/petition.

\-Copy of appeal is attached. ngg__q_f_gppgalhas -alreadrbeeﬁ”s‘é‘ﬁt“ttfyou'w

Offlce NOtlce NO...u.....’.:_.’:_...g_.., oooooooo oo a;..:‘.‘”.‘.’._."mdateﬂ...,-.........; ccccc ;OO'QW‘DM
Given under my hand and the seal of this Court at Peshawar thxsé\}.é[‘({, L
Day0f ooooooooooooooooooooooooooooooooooooooooooooo 1}. ‘oor‘( ooooooooooooooooooooooooooo 20 ("o'
AN

g 'eglstrar,
tunkhwa Service Tribunal,
e Peshawar.

v . ) Pl /

Note: 1. The hours of attendance in the court are the same that of the High (;dﬁ’iefcept Sunday and Gazetted Holidays.
2. IAlways quote Case No. While making any correspondence.




KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

_ = _ - PESHAWAR. _
No. . '~ = = ‘@’*-:. o
R | 0(,_(./,0/ o /g
. Il . Appeal No../.. [.....Y..,..... Vespenenes TR Qe
M e "/é‘%’/‘f PLF fprlr
R S 4 Aeldlecsiaarnnnrnenianse Appellant/Pemwn
o ' 0y Hersus AL 7, /J‘/(’C
Ccepetrsi C ‘f.DC’?J{"é- e
i/! ........... /. ....:..Respo,v_zdentf‘
Respondent Ne .............................................

s /«/m/a ot ek emi

Z( CZ b}r,/((,t(@,u /) F/Z» { e u/,z/ -

WI-IEREAS an appeal/petltlon under the provision of the North-West Frontler
Provmce Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered te issue. Yeou are
hereby ox;medéhat.tlm @‘m; peal/petition is flxed for hearing before the Tribunal

1) VRN 00 A AN 407 A SO < at 8.00 A.M. If you wish to urge anything against the
' app_ellant/petltloner you are at liberty to do so.on the date fixed, or any other day to which
~ the case may be postponed either in person or by authorised répresentative or by any
. Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take netice that in
default of your appearance on the date fixed and in the manner aforcmentioned, the
appeal/petition will be heard and decided in your absence ' :

. Notice of any a]tera{t_iori in the date-fixed‘for hearing of this appeal/petition _wiii be .
given to you by registered post. You should inform the Registrar of any change in your |

address. If you fail to furnish 'suéh a_ddreSs your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further

notice posted to this addressby reglstered post will be decmed sufficient forthe purposeof -

thls apyl/petltlon

e,

W
Copy of appeai is attached. Copy of appeal has already been sent to you vide EI&”““*

<, __...-»--M . . N\ . .
office Notlce NO.coviterierserenseerenee seesenonssosessrnseee dated......coovvrvirininsenrsecrereiininanenes , e el
leen under my hand and-the seal of this Court at Peshawar thls................-.., ......... :

| LA | -,
~-Dayof ...... ' resssesnmessnies s s iasses i /QJZ(} /8

s

}\ybe’ ‘unkhwa Service Tribunal,
S Peshawar.

- Note: 1.  The hours of attendance in the court are the same that of the High Court except Surl’day and Gazetted Hohdays
: 2. Always quote Case No. While making any correspondence. _
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

Service Appeal No.249/2018

Mr. Haris Igbal S/o Igbal Javed,
R/o Link Dura Road, Sharif Abad, Peshawar

V/iS

Secretar}jf Communtication & Works Department
Civil Secretariat Peshawar & others

(Appellant)....

(Respondents)....

INDEX
S.NO. DESCRIPTION OF DOCUMENTS ANNEXURE | PAGE

1 Parawise Comments on behalf of Respondent - . 1-2
No.l to 5 '

2 Affidavit - 3

3 | Finance Department’s letter No.BI/5-898-99/FD I 4
dated 25-07-1998

4 C&W Department’s letter No. SOE/C&WD/11- 11 5-6
270/2017 dated 23-01-2018 :

5 Departmental Appeal against the order No:81- I1I 7-9
E/359/LEC/C&WD dated 08-08-2017

Executive Engineer,
C&W Division Dir Lower




~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No0.249/2018

Mr. Haris Igbal S/o Igbal Javed,
R/o Link Dura Road, Sharif Abad, Peshawar

(appellant)....
V/s
Secretary Communication & Works Department ,
Civil Secretariat Peshawar & others _ (Respondents)....
PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.1 TO 5
Respectfully Sheweth,

Preliminary Objections:-

('S

. That the appeal is not maintainable in the present form.

That the appellant has no cause of action and locus standi.

That the appeal is time barred.

The appellant has deliberately concealeq.‘;he important material and rules in this case
from this Hon’able Tribunal.

That the appellant is estopped by his own conduct to file the instant appeal.

FACTS:-

. Pertains to record, hence no comments.

Pertains to record, hence no comments.

Since the post of Road Inspector was declared as dying cadre by the Provincial
Government / Finance Department vide letter No.B-(1)/5-898-99/FD dated 25-07-1998

(Annex-I), therefore the appointment order of the appellant was withdrawn / set aside.

That after withdrawal of appointment of appellant, he was relieved from the charge of the

said post.

.

That on receipt of his appeal against his withdrawal, an inquir.y was conducted which has
been referred to Establishment Deptt: and Law Department vide Communication &
Works Department’s letter No. SOE/C&WD/11-270/2017 dated 23-01-2018 (An;lex-II)
for advice. However the advice is still awaited. Therefore the departmental appeal é_ouid

not be disposed off.




N o . Lo " ' . . o . . "
» - : ° g

(Respondent No.1)

C&W Department Khyber

U
: \ 6. The respondents treated the appélllant in accordance with law / rules / policy interalia with
| the following grounds:-

GROUNDS:-

A. Asexplained in Para 5 of the facts, the case was referred to Establishment Department for
advice. However the advice is still awaited. Therefore the departmental appeal could not
be disposed off.

B. ‘Incorrect. The respondents treated the appellant in accdrdance with law / rules / policy

C. Incorrect. The appointment order of the appellant was withdrawn / set-aside being dying
cadre post

D. The word “as desired By the competent authority” is as per rules. Moreover the subject
“appeal has been made by Mr.. Rehman Ali Sub Engineer (OPS) vide No. NiL dated 10-
08-2017 (Annex-III) and accordingly the appointment order of Mr. Haris Igbal was set
aside being dying cadre post.

E. Incorrect. The respondents treated the appellant in accordance with law / rules / policy

F. The said inquiry report has been forwarded to the Establishment Department for opinion
which is still awaited.

| G. Incorrect. The respondents treated the appellant in accordance with law / rules / policy
| H. As explained in Para-G above.

I. The réspondents also seek permission to raise additional grounds at the time of
arguments.

It is, therefore most humbly prayed that Service Appeal being
meritless may be dismissed with cost. -
-,
/
Sécretary
C&W Department
Khyber Pakhtunkhwa
Peshawar
Pakhtunkhwa Peshawar
i (Respondent No.3)
(Respondent No.2)
“_______, /
S e P ngineer
C&W Clrcle Dir Lower

(Respondent No.4)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No0.249/2018

Mr. Haris Igbal S/o Igbal Javed,
R/o Link Dura Road, Sharif Abad, Peshawar ,
(Appellant)....

V/S

Secretary Communication & Works Department »
Civil Secretariat Peshawar & others (Respondents)....

AFFIDAVIT

I, Mr. Igbal Shah Executive Engineer C&W Division Dir Lower hereby
affirm and declare that all the contents of the reply / comments are correct to the best of

my knowledge and belief and nothing has been concealed.

Deponent

Igbal Shah,
Executive Engineer,
C&W Division Dir Lower
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GOVERNMENT OF KHYBER PAKHTUNKHWA
COMI UNICATION & WORKS DEPARTMENT

No. SOE/C8WDY11-270/2017 :
Dated Peshawar, the Jan 23, 2018

4. The Secretary to
Govt of Khyber Pakhtunkhwa ': :
Establishment Department, Peshawar

2. - The Secretary to
. Govt of Khyber Pakhtunkhwa
Law Department, Peshawar

_Subject: APPEAL

Dear Sir, 4 ‘ 3
| am directed- to refer to thé}: subject noted above and.' to state

that Chief Engineer (North) C&W Peshawar has forwarded Departmental ‘A‘;ppe'al of

Mr. Ali Rehman Ex-Sub Engineer Building: Division Swat for necessafy action
(copy enclosed). The appellant in his appeal.‘%chas submitted that he was appointed as
Laboratory Assistant (BS-05) in the Road Research & Material Testing (RR&MT)
Laboratory Swat in 1995. On winding up the s[‘}aid Laboratory, he was placed m éurplus
pool in the year 2002 and in Noverﬁber, 2004 the appellant was édjusted as Road
inspector in his own pay & scale by the District Coordination Officer (DCO). Swat.
During service he acquired Diploma of Asso{iﬁate Engineer in the year 2011 ‘and was
posted as Sub Engineer (OPS) in 2012. The;i,Chief Engineer (Centre) C&W Peshawar
withdrew the order issued by DCO and his subsequent posting as Sub Engineér (OPS)
with the observations that posts in Road Gaig viz Road Inspector, Mate and Coolies

~ were declared dying cadre By Finance Departnﬁent in 1998 (copy enclosed).

2. Moreover, pursuant to the advice of this Department, the Chief Engineer
(Centre) C&W Peshawar set aside the appointment order of Mr. Haris lgbal as Road
inspector. Meanwhile, Mr. Haris Igbal vide.:';‘Departmental Appeal (copy enclosed)

requested that the advice issued to Chief. Engineer (Centre) C&W Peshawar on

29.09.2017 (copy enclosed) may be recalléqfwithdrawn. In this regard the Dgpartment

conducted fact finding inquiry. Conclusion of-;lthe inquiry report are reproduced below
(copy enclosed):.- L

.. In light of the judgment of the Sufﬁreme Court of Pakistan in the similar nature
case has come to the conc!usioﬁ: that the appellant (Haris Igbal) b/ virtue of
academic and other qualifications*he was fit and eligible for the post of Road
Inspector. However, the responsibilities of the non-comp!iancé of the codal
formalities by the appointing authority should not be attributed to his faiplt and he
should not be penalized for the fault and slackness of other who were not
competent to appoint him and who failed to observe the required codal
formalities in his employment. Therefore, in the case under consideration, the
Supreme Court judgment (page 54-55) needs to be applied too. L

: (on next page)
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ii.  As evident from the offer of appointment, the official was governed under KP
Civil Servants Act, 1973 and the law applicable to him was the Civil Servants
Act, 1973. However, neither the 14 days prior notice of termination as required
under condition-3 of his offer of appointment was served upon the appellant nor

he was proceeded under the KP Civil Servants Efficiency & Dlscrpl:ne E&D
Rules, 2011.

fif, The administrative officer O?O CE (North) C&W Peshawar issued the relieving
orders of the official on his cwn without obtaining clear order form competent
authorities, as such his action is invalid and has got no legal standing.

3. Since the case is quite cdrnplex in nature and can lead to litigation,

therefore it is requested to tender your respective advices, enabling this Department to
dispose of the appeal of Mr, Haris lgbal, Ex-Road Inspector.

“Yours' faithfully

QM&

Copy forwarded to PS to Secretary C&W. Department Peshawar

%Smstb)

Endst even No. & date




The Secretary Communication?
Works Department
Govt of Khyber Pakhtunkhwa

Through:  Proper Channel. | . l
SUBJECT:- DEPARTMENTAL APPEAL/REbRESENTATlON AGAINST THE ORD::ER
NO: 81-E/359/LEC/C&WD, DATED 08/08/2017. : |

Prayers: :
|
ON ACCEPTANCE OF THIS DEPARTMENTAL APPEAL |
THE IMPUGNED ORDER DATED 08- 08- 2017 __MAY
KINDLY BE SET_ASIDE AND THE APPELLANT IVIAY
KINDLY BE RETAINED TO THE pOST OF SUB- r.NGiNiT.ER
WITH ALL BACK BENEFIT. : |
FACTS:- |

|
1. That the appellant was initially- appointed as
laboratory Assistant BPS-5 in Road & Reaearcn
 Testing Laboratory in the Commumcanon |and
works department swat in the year 1995

(Copy of. ‘the order dated 02-01- 1995,|are
attached a,s Annexure-“A”) |

5 That in the year 2002, the Road & Research
Testing Laboratory Swat was wound up, |as a
result of whlch the appellant was placed in the
surplus pool. He remained in the surplus pool
till November, 2004. : |

| -

3. That later on the appellant was adjusted as
Road lnspector in the office of the \Nork'% and
Services’ department on Dated 02-11- 004 but
in his own pay and scale. (Copy of order dated
02-11- 2004 is attached as Annexure “B’ )

|

4. That ever since his appointment, the aopeliant
has been performing his duties as aSSlgn\.d
with zeal and devotion and has never glven

_—
|
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any chance of complamt whatsoever reéardin'g
: |

his performa_,nce to department |

, | i
. Thatitis pertment to mention here that during
the course of his employment, the appe\lant

also |mprode his quahftcatlon and got the:

diploma of assomate engineering in the year

2011 ther,eby enhanced  as techmcal

skills.(Copy  ©f Diploma is attached las

|
l
| |
~ That in the year 2012 the appel\ant was also

Annexure-"C").

adjusted/posted as sub-engineer agamst |*che
vacant post in the Commumcatton and Works
Department, District Shangla vide oroer dated
08-05- ZOf? since then the appeHant has been
serving as. Sub-Engineer and have acquwed the
sufﬁcxem_z_\ength of experience. (Copy of ordef
dated 08‘_[05/2012 ic attached as Anne>|<ure-
“p). |
: !
. That vnd“ the impugned order wijthout any
notice, comp\amt or any proceedmg the
appeHant have been reverted to the post of
Road Inspector which is illegal and the
impugned order to be liable to be set aSIde
i
. That appellant during posting as sub-engineer
in Dlstrut Swat performed his duty Wuh great
zeal and enthusiasm It is worth ‘mentioning
that the appellant s working on \'/arlous
prOjects in District Swat which wul! hadly be
Affected by the impugned - ordelr and
resultantly the public exchequer‘wil\ cprtainly
sustain huge loss. o |
) |
9. That tne appe!lant was on the saiﬂe post for a

long penod hence got suffi cient emener ce SO

_——
: |
R

AT Lyt T
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the appellant is entitled to Dbe retained as a

Sub- Engmeer for the welfare in the 1nterest of public.

That the postmg of the appeilant as sub- Engmeer fora

10.
Jd created vested rights in fovour of appellant

long perzo
and Rule of locus ponatentia is applicable to the case

of the appellant.

11.  That there are so many other employees ‘Qf C&W who

are worklng as Sub- Engmeer (OPS) however the
appellan‘t was subjected to discnmmation by issuing
the impu’gned order.

That the: appe!iant filed an appeal before the Khyber

12.
"Rehman Al VIS ';

Pakhtunlfhwa Service Tribunal Titled
1176/2016 against _the

the Goyernment No.
respondents which is still pending for upgradation of

Basic Pay Scale. }

It is therefore, most humbly prayed that on acceptance of the

instant Departmental appeal the impugned order may kindly be set Zf

LR

aside and the appellant may kindly be retain as Sub-Engineer. E‘:'

3L

Dated: 10/08/2017 ' %
| g
4 ¥

Appenant //-

/ / // f

;‘/ ehman Ali : i

Sub-Engineer
Building Division Swat.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 249/2018

- .-Hafis Iq'léa]ﬁ S o o VS ;"'- ) C&W Deptt:

.............

..................

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-5) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise any
objection due to their own conduct. '

_ 'FACT.S:.'

1 Admitted Correct by the respondent department as
service record is already in the custody of the
respondent department.

S 2 ~Admitted Correct by ‘i:h'e respondent ‘depaltment as

' service' record is already in- the custody of the

R respondent department.
. 3 The contention of the respondent department is
e incorrect. While para-3 "of the appeal is correct.
L Moreover; according to supreme -court .judgment the
S employee cannot' be held. responsible ‘if any illegality

: ' made by the department.
4 Incorrect. While para-4 of the appeal is correct as

mentioned in the main appeal’ of the appellant.

4




Moreover, the appointment order cannot be set aside in
slipshod manner, it is also violation of the superior

~court Judgment and E&D Rules and C1v1l Servant ACT

o 'A)

- X

D)

1973,
S Admitted By the respondent Deptt that the appeal of
the appellant was not d1sposed off.
6 . ,Inc_or,rect. While para-6 of’the appeal"is'. correct. .
GROUNDS:
- Incorrect.. While para-A of:.the.appeal is corr ect as
: .mentloned in. the ‘main appeal -of the. appellant '-
Moreover the létter dated 23.1.2018 it is clearly
mentioned that the action of the department totally
against the law and rules.
B) ~ Incorrect and. mlsleadmg Whlle para B of the appeal.,_
L ; is:correct. R - )
C) Incorrect and misleading. While para-C of the appeal
is correct. Moreover the rules is clear on the point.
D) Incorrect and misleading. While para D of the appeal
e, - is:correct. Moreover, at least personal hearing must be.
provided before taking ‘adverse ‘action according .to
superior court judgment.
E) Incorrect. While para E of the appeal is correct.
. Admitted correct by . the respondent -deptt, which
" means that the department. adm1tted that the imipugned
order was set aside.
G) Incorrect. While para G of the appeal is correct
Incol'rect, While para H of the _appeal 1s correct -

Legal.



It is, therefore, most humbly. prayed that the appeal of
.- appellant may kindly be accepted as prayed for.. -

APPELLANT
Haris Igbal
Through:

(M. ASIF YOUSAFZAL)
- "ADVOCATE, PESHAWAR. -

g

(SYED NOMAN ALI BUKHARI)
ADVOCATE, PESHAWAR.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder are true and
correct to the best of my knowledge and belief.




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No. 234 ST Dated 29 ~ 4. 12019
To,.

The Chief Engineer (North),
C & W Department,

Govt of Khyber Pakhtunkhwa,
Peshawar.

SUBJECT: - ORDER IN APPEAL NO. 249/2018, HARIS IQOBAL VS GOVT.
I am directed to forward herewith a certified copy of Order/Judgment dated

09.04.2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

RE%E?A%W

KHYBER PAKHTUNTKHWA
SERVICE TRIBUNAL
PESHAWAR




