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rBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. 413/2018

Date of institution ... 26.03.2018 
Date of judgment ... 14.01.2019

Muhammad Afzal S/o Haider Khan,
Ex-Chowkidar Government Girls Primary School Aziz Abad Hangu, 
R/o Mohallah Aziz Abad, Village Shinawari, P/o Zargari, Tehsil, Tall, 
District Hangu.

i

(Appellant)
VERSUS

1. The District Account Officer, District Hangu.
2. The District Education Officer (Female), District Hangu.
3. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
4. The Director Elementary &’Secondary Education Department, Khyber 

Pakhtunkhwa, Peshawar.
5. The Secretary Elementary & Secondary Education Department, Khyber ■ 

Pakhtunkhwa, Peshawar.
6. The Secretary to Government of Khyber Pakhtunkhwa, Finance Department, 

Peshawar.
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\
(Respondents)

APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT. 1974
AGAINST THE IMPUGNED ORDER NO. 1138/42 DATED 14.07.2017
PASSED BY RESPONDENT NO. 2 WHEREBY THE APPELLANT- WAS
NOT GRANTED HIS PENSION GRATUITY AND OTHER BENEFITS'
ON HIS RETIREMENT AT THE AGE OF SUPERANNUATION I.E 60
YEARS, WHICH IS ILLEGAL. UNLAWFUL. AGAINST THE LAW AND

<3-

RELEVANT RULES.

Mr. Muhammad Ilyas Orakzai, Advocate.
Mr. Muhammad Jan, Deputy District Attorney

For appellant. 
For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. AHMAD HAS SAN

.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI. MEMBER: - Counsel for the

appellant present. Mr. Raheem-ud-Din, ADO alongwlth Mr. Muhammad Jan,

L
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Deputy District Attorney for the respondents present. Arguments heard and

record peruse.

Brief facts of the case as per present service appeal are that the appellant2.

was appointed as Chowkidar on contract basis by the competent authority vide

order dated 09.05.1998. He was regularized with effect from 01.07.2008 and on

superannuation age of 60 years, he was retired from service vide order dated

14.07.2017 but pensionary benefits was not granted to him therefore, he filed

departmental appeal on 04.12.2017 but the same was not responded hence, the

present service appeal on 26.03.2018.

3. Respondents were summoned who contested the appeal by filing of

written reply/comments.

Learned counsel for the appellant contended that the appellant was 

appointed as Chowkidar on contract basis in Education Department. It 

further contended that later on the service of the appellant was regularized with 

effect from 01.07.2008 and on superannuation age of 60 years, he was retired 

from service vide order dated 14.07.2017 but benefits of pension etc were not 

extended to the appellants on the ground that length of regular service of the 

appellants was less then qualifying service. It was further contended that the 

appellant filed' departmental appeal for issuance of pension, gratuity and other 

benefits but the same was not responded. It was further contended that according 

to Rule 2.2 of West Pakistan Civil Services Pension Rules, 1963 the service of 

the government servant begin to qualify for pension when he takes over charge 

of the'post to which he is first appointed. It was further contended that according 

to Rule 2.3 of the West Pakistan Civil Services Pension Rules, 1963 temporary 

and officiating service shall count for pension if he has rendered more than five 

years continuous temporary service for the purpose of pension or gratuity and 

temporary and officiating service followed by confirmation shall also count for ^

4.

was
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pension or gratuity. Therefore, it was contended that the service of the appellant

will be considered from the date of appointment and the same will be counted

for pension and gratuity etc. The learned counsel for the appellant also relied

unreported judgments of the Worthy Peshawar High Court in Writ Petition No.

1188 of 2014 decided on 09.09.2014 titled Baghi Shah-Versus-The State etc,

Writ Petition No. 1590 of 2014 decided on 11.09.2014 titled Mst. Wajihat W/o

Nisar Muhammad-Versus-Senior District Accounts Officer & others, Writ

Petition No. 1659-P/2014 decided on 27.11.2014 titled Yaqoob Khan S/o Abdul

Manan-Versus-Government of Khyber Pakhtunkhwa etc and Writ Petition No.

3394-P/2016 decided on 22.06.2017 titled Amir Zeb-Versus-The District

Account Officer, District Nowshera etc. It was further contended that in the

present service appeal the departmental appeal was filed after some delay but 

since the service appeal pertains to the matter of pay, pension and other 

emolument therefore, the limitation does not foreclosed the right of the appellant 

accrued to him and in such like matter the limitation does not run and relied in

S\

V

this regard on 2018 SCMR page 64 and 2002 PLC (C.S) page 1388 Punjab

Service Tribunal and prayed that the appeals may be accepted and the 

department may be directed to consider the length of service of the appellant 

from the date of his appointment and pay pensionary benefits to the appellant.

On the other hand, learned Deputy District Attorney for the respondents 

opposed the contention of learned counsel for the appellant and contended that 

the appellants was appointed as Chowkidar on contract basis and he 

regularized with effect from 01.07.2008. It was further contended that the 

appellant was retired from service on

5.

was

14.07.2017 and the appellant served as 

regular employees for less than 10 years hence, they are not entitled for

pensionary benefits and prayed for dismissal of appeal.
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6. We have heard the arguments and gone through the record available on

file.

Perusal of the record reveals that the appellant was appointed as7.

Chowkidar on contract basis. The record further reveals that the service of the

appellant was regularized with effect from 01.07.2008. The record further

reveals that the appellant was retired from service but pension and gratuity was

not extended to the appellants.

8. Regarding the question of entitlement of the appellant to the pension, we,

would like to reproduce the relevant rules of the West Pakistan Civil Services

Pensions Rules, 1963 below, as these would be advantageous in resolving the

controversy:-

“2.2. Beginning of Service-

Subject to any special rules the service of 

Government servant begins to qualify for 

pension when he takes over charge of the 

post to which he is first appointed.

Rule 2.3 Temporary and officiating 

Temporary and officiating 

service shall count for pension as 

indicated below:-

Government servants borne 

temporary establishment who have 

rendered more than five years continuous 

temporary service for the purpose of 

pension or gratuity; and

(ii) Temporary and officiating service 

followed by confirmation shall also 

count for pension or gratuity.

The rules ibid reveal that the service of government servant begins to 

qualify for pension from the very first day of his/her taking over the charge, 

irrespective of the fact whether his/her appointment and entry in to

^ -

service

(i) on

•i;,,

9.

service was
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temporary or regular. It is also clear from sub-rule (i) that continuous temporary

service of a civil servant shall also be counted for the purpose of pension and

gratuity and by virtue of sub rule (ii), temporary and officiating service followed

by conformation shall be counted for pension and gratuity. In this regard reliance

is also placed on SCMR 1994 page 1653 titled Government of N.W.F.P through

Secretary, Law, Peshawar Versus Muhammad Aslam Khan Assistant Advocate

General, N.W.F.P Abbottabad where in it was held

Constitution of Pakistan (1973)

-—Art. 212 (3)- Service

Tribunal while accepting civil servant’s

appeal had allowed his previous service

for specified period to be counted for

determining his gratuity and pensionary

benefits—Appellants could not advanceV

any arguments for taking a different

view in the matter—Service Tribunal

finding being correct and supported by

precedent of Supreme Court on the

subject, called for no interference—

Leave to appeal was refused in

circumstances.

We deem it appropriate to mention here that question of interpretation and 

true import to the term pension was raised before the august Supreme Court of 

Pakistan in case titled “Government of NWFP through Secretary to 

Government of NWFP Communication & Works Department, Peshawar Vs 

Muhammad Said Khan and others (PLD 1973 Supreme Court of Pakistan 

514) wherein it was held that:

10.
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“It must now be taken as well 

settled that a person who enters 

government service has also something 

to look forward after his retirement to 

what are called retirement benefits, grant 

of pension being the most valuable of 

such benefits. It is equally well settled 

that pension like salary of a civil servant 

is no longer a bounty but a right acquired 

after putting a satisfactory service for the 

prescribed minimum period. A fortiori, it 

' cannot be reduced or refused arbitrarily

except to the extent and in the manner 

provided in the relevant rules.”

In case titled “Secretary To Govt: of the Punjab, Finance Department11.

Vs M. Ismail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme

Court of Pakistan was pleased to held that the pensionary benefits is not a bounty 

^ or ex-gratia payment but a right acquired in consideration of past service. Such 

right to pension is conferred by law and cannot be arbitrarily abridged or reduced 

except in accordance with such law as it is the vested right and legitimate 

expectation of retired civil servant.V

12. In the present case the appellant was initially appointed as Chowkidar 

contract basis followed by regularization with effect from 01.07.2008. The 

appellant has rendered temporary service for a continuous period of more than 5 

years service and later on regularized and was retired. Record reveals' that as a 

whole he has more than 10 years services at his credit. By virtue of rule 2.3 

, well as Chapter-IV rule 4.4 of the West Pakistan Civil Services Pensions Rules, 

1963, he has qualified the prescribed service for pensionery benefits, therefore, 

the objections raised by the respondents is not tenable and not supported by any 

rule or regulation. Judgment of hon’ble Peshawar High Court in Mst. Wajihat

on

as
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\
case (Writ Petition No. 1590-P/2014), Baghi Shah’s case (Writ Petition No. 1188-

P/2014, Yaqoob Khan case’s (Writ Petition No. 1659-P/2014) and in Amir Zeb
I

case’s (Writ Petition No. 3394-P/2016) may be quoted as a reference.

13. In the light of the above discussion we are constrained to accept the appeal

and direct the respondent-department to finalize the pension case of the appellants

and grant pensionary benefits to him. Parties are left to bear their own costs. File

be consigned to the record room.

ANNOUNCED

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

14.01.201^

(AHMAD HAS SAN) 
MEMBER

\
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14.01.2019 Counsel for the appellant present. Mr. Raheem-ud-Din, ADO

alongwith Mr. Muhammad Jan, Deputy, District Attorney for the 

respondents present. Arguments heard and record perused.

Vide our detailed judgment of today consisting of seven pages placed

on file, we are constrained to accept the appeal and direct the respondent-

department to finalize the pension case of the appellants and grant

pensionary benefits to him. Parties are left to bear their own costs. File be

consigned to the record ropmr

ANNOUNCED
14.01.2019 (MUHAMMAD AMIN KHAN KUNDI) 

MEMBER

. i' dAD HASSAN) 
MEMBER

.r-

!
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Learned Counsel for the appellant and Mr. 

Kabirullah Khattak/AAG for the respondents present. 
Written reply not submitted. Requested for adjournment. 
Adjourned, "fo Come up for written reply/comments on 

15.10.2018 before S.B.

30.08.2018

(Muhammbd Amin Kundi) 
Member

Appellant in person present. Mr. Raheem Ud Din, ADO(F) 

alongwith Mr. Kabirullah Khattak, Addl: AG for respondents present. 
Written reply on behalf of the respondents submitted which is placed 

on file.’'Case to come up for rejoinder and arguments on 22.11.2018 

before' D.B’. '

15.10.2018

V'(Ahn tad Hassan) 
Member

A

Learned counsel for the appellant and Mr. Usman Ghani 
learned District Attorney alongwith Mr. Raheem ud Din ADO for 
the respondents present. Learned counsel for the appellant 
submitted rejoinder which is placed on file and seeks 
adjoumrnent. Granted. To come up for arguments on 14.01.2019 

before D.B.

22.11.2018

memberember

1
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Learned counsel for the appellant preliminary 

arguments heard.

Appellant (Retired Chowkidar) has filed the present 
service appeal u/s 4 of Khyber Pakhtunkwa Service Tribunal 
Act, 1974 for the grant of pensionary bene/its.

Grounds agitated in the memo'of appeal need 

consideration. The present appeal is admitted to regular 

hearing subject'all just/legal objections. The appellant is 

directed to deposit security and process within 10 days 

QcessFe© thereafter notice be issued to respondents for written 

reply/comments. To come up for written reply/comments 
bh 31.05.2018 before S.B

SecuntV^_

Member

31.05.2(|i8 ' - ■ Learned counsel for the Appellant and Mr. Kabir 

Ullah Khattak, learned Additional Advocate General present. 
Learned AAG seeks time to file written feply/pomments. 
Granted. To come up for written reply/comments on 

10.07.2018 beTofe S.B

‘ V\ ) \ Ct . '

Member

10.07.2018 Neither appellant nor his counsel present. Mr. Ibrahim
i

Khan, ADO (Lit) alongwith Mr. Usman Ghani, Sr. GP for the 

respondents present. Written reply not submitted. Requested for 
adjournment. Granted. To come up for written reply/comments on 

30.08.20J8 before S.B.

*

Chmrman
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BEFORE THE SERVICE TRIBUNAL. KPK. PESHAWAR.

/ZDI8Service Appeal Nd:-

The District Account OfficerMuhammad Afzal '^crsus
District Hangu & others 

..........Respondents.......Appellant

INDEX
PagesAnnexDescription of the Documents

Grounds of Service Appeal with affidavit 

Addresses of the parties 

Copy of the appointment order

S#

1. L-2
2.

"A" o3.

Copy of service books 

Copy of retirement order 

Copy of departmental appeal

4.
'“C'S'. 14
"D" ^zM>

^liSo_
'■["srCopies of Writ Petitions2

Wakalat Nama ^ 1

tel',,I
i;

AppellarDated:- 22/03/2018

Through:-
Muhammad Ilyas Orakzai 
Advocate High (tourt, 
Peshawar. I7

& y
Muhammad Shabir Khalil 
Advocate High Court, 
Peshawar.

■v
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BEFORE THE SERVICE TRIBUNAL. KPK. PESHAWAR.
fiCtiyber

Sci-vice Xrtbursrtl

^/$ /2DI8 S5iary No.ServicG Appeal No:-
_____

Muhammad Afzal S/o Haider Khan, Ex- Chowkidar 

Government Girls Primary School Aziz Abad Hangu, 
R/o Mohallah Aziz Abad, Village Shinawari, P/o Zargari, 
Tehsil Tall, District Hangu.

Appellant

'Versus

1. The District Account Officer, District Hangu.

2. The District Education Officer (Female), District Hangu.

3. The Accountant General, Khyber Pakhtunkh\A/a 

Peshawar.;

4. The Director Elementary & Secondary Education 

Department, Khyber Pakhtunkhwa, Peshawar.

5. The Secretary Elementary & Secondary Education 

Department, KPK, Pehsawar.

- , - - 
^3 '

6. The Secretary to Government of Khyber Pakhtunkhwa 

Finance Department, Peshawar. '
............................... Respondents

APPEAL UI^DER SECTION 4 OF SERVICE TRIBUNAL ACT, I
i

1974 AGAINST THE IMPUGNED ORDER NO 1138/42
/

DATED 14/07/2017 PASSED BY RESPONDENT NO 2 

WHEREBY THE APPELLANT WAS NOT GRANTED HIS
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PENSION GRATUITY AND OTHER BENEFITS ON HIS

RETIREMENT AT THE AGE OF SUPERANNUATION I.E. 60

YEARS, WHICH IS ILLEGAL, UNLAWFUL, AGAINST THE

LAWiAND RELEVANT RULES.

Prayer in Appeal:
\ On acceptance of this appeal, the appellant may

kindly be declared entitled for the pension , gratuity and other benefits and 

direct the respondents to issue pension, gratuity and other benefits

immediately, with such other relief as may deem fit in the circumstances of the

case.

Respectfully Sheweth:-

Appellant submits as under

That the appellant was appointed as class-] V
\

CJiowkidar on pay ofRs. 1500/- per month on contract
I

basis on dated 09/05/1998 vide order No 1988-98.

(Copy of the order is attached as annexure “A ”).

1.

2. ' that lateron the service of the appellant was 

regularized as BPs-02 on 01/07/2008. (Copy of service 

books is attached as annexure “B”).

A
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*.

That the appellant has been retired from 

14/07/2017 vide order No 1138-42. (Copy of order is 

attached as annexure “C”).

service on3.

That the appellant used to visit every day the office of 

the respondents for issuance of pension alongwith 

other benefits to the appellant.

4.

That the respondents used, to delay the matter for

reasonable-

one5.

or the other reason with out any 

justif cation.

6. That finally the respondent No 2 orally refused to issue 

order of pension alongwith other benefits to the 

appellant.

That after refusal of respondent No 2 the appellant 

fled a Departmental Appeal to the respondent No 4 

dated 05/12/2017 vide DD No 1774, which is 

responded till date. (Copy of departmental appeal is 

attached as annexure “D”).

7.
on

un-

That aggrieved- with, the appellant has come before 

this Honourable Tribunal on the folloMung grounds

8.

amongst others:-



Grounds:-

That the act of the respondents of not issuing pension, 

gratuity and other benefits to the appellant is against 

the law, facts, hence untenable in law.

A.

That the appellant has served in education department 

for the period of almost 19 years, therefore, according 

to law and rules-, the appellant is entitled for the 

pension, gratuity and other benefits.

B.
I

C. That the Honourable Peshawar High Court, Peshawar 

passed a judgment in favour of all contract, adhoc, 

fixed pay employees pertains to their pension, gratuity 

and other benefits in WP No 3394-P/2016 titled ‘Amir 

Zeb... Versus...District Accounts Officer District 

Nowshera & others’’ dated 22/06/2017 & WP no 2876- 

P/2014 titled “Sher Ali... Versus...Senior District 

Accounts Officer, Nowshera, & others” on dated 

22/06/2017. (Copies of Writ Petitions are attached as 

annexure “E” & “F’j.

That the respondents failed to appreciate the real 

points involved in the case in its perspective, hence has 

arrived at an incorrect conclusion.

D.

i
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That by not awarding/issuing the pension to the 

appellant, respondents are violating the terms and 

conditions of law and justice.

E.

That by no issuing the pension benefits to the 

appellant, respondents are violating the fundamental 

rights of the appellant, because there is no source of 

income of petitioner, except this pension etc.

F.

That the respondents by not issuing the pension to the 

appellant are exercising the powers not vested to them 

under the law.

G.

andThat the refusal by the respondents perverse

against the settled principles of law and. natural
\

justice.

H.

That any other ground, which has not specificallyI.

taken in the instant Service Appeal, may be argued at

the time of arguments with permission of this

Honourable Tribunal.



(

It is, therefore, humbly , prayed that on

acceptance of this appeal, the appellant may kindly be 

declared entitled for the pension , gratuity and other .

benefits and direct the respondents to issue pension, 

gratuity and other benefits immediately, with such 

other relief as may deem fit in the circumstances of

the case.
'm.

$

t
■a

Dated:- 22/03/2018 riant

Through:-

Muhammad Ilyas Orakzai 
Advocate High Court, 
Peshawar. /

&

Muhamnnad ShM)ir Khalil 
Advocate, High Court, 
Peshawar.

Note:-

As per instruction of my client, no 

such like Service Appeal has earlier been filed 

by the Appellant in this Honourable Tribunal

±
Advocate.
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BEFORE THE SERVICE TRIBUNAL. KPK. PESHAWAR.

/20I8Service Appeal Nd:-

The District Account Officer,'VersusMuhammad Afzal
District Hangu & others 

..........Respondents.......Appellant

AFFIDAVIT

/, Muhammad Afzal S/o Haider Khan, Ex-

Chowkidar Government Girls Primary School Aziz Abad

Hamu, R/o Mohallah Aziz Abad, Village Shinwari, P/o

ZarsarL Tehsil Tall, District Hansu. do hereby solemnly 

affirm and declare, on oath that the contents of this 

accompanying Service Avveal are true and correct to the

best of my knowledge and belief and nothing has been 

concealed from, this Honourable Cour^

^fTESTVn fiti
DEPONENT
CNIC m\- IQtof- 375*^ 0 0]-S
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BEFORE THE SERVICE TRIBUNAL. KPK, PESHAWAR.

/20I8Service Appeal Np:-

The District Account Officer,
District Hangu & others 

..... .....Respondents

ADDRESSES OF PARTIES

'^crsusMuhammad Afzal

Appellant

PETITIONER

Muhammad Afzal S/o Haider Khan, Ex- Chowkidar 

Government Girls Primary School Aziz Abad Hangu, 
R/o Mohallah Aziz Abad, Village Shinwari, P/o Zargari, 
Tehsil Tall, District Hangu.

RESPONDENTS

1. The District Account Officer, District Hangu.
2. The District Education Officer (Female), District Hangu.
3. The Accountant General, Khyber Pakhtunkhwa, 

Peshawar.
4. The Director Elementary & Secondary Education 

Department, Khyber Pakhtunkhwa, Peshawar.
5. The Secretary to Government of Khyber Pakhtunkhwa,

Finance Departmep^^^^^ 

Dated:- 22/03/2018
k
’(S'.v
I'' Appellant■t

Through:- ’
Muhammad Ilyas Orakzai 
Advocate High Ccjurt, 
Peshawar.

&
Muhammad Shabir Khalil 
Advocate High Court, 
Peshawar.

!
\ !
\J
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0>nCE OF THE DISTRICT EDUCATION OFFICER . (FEMALE) HANGU

t

RETIREMENT ORDER/NOTIFICATION.

Muhammad Afzal S/0 Haider Khan GGPS Aziz Abad AppointedMr,
on contract basis is hereby retired from Govt: Service 17 09-2016 (A.N) on 

superannuation of 60 Years of age subject to the entitlement of Final Payment 
of General Provident Fund Vide Notification issued by the Govt: of NWFP 

Finance' Department followed by No. BO-l/FD/1-22/2008-09 dated 30-07-2008
Khyber Pakhtunkhwa Peshawar No. H-24/ Fixedand Accountant General 

Employees/2013-14/2011-12 dated 26-09-2013.

DISTRICT EDUCATION OFFICER 

(FEMALE) HANC;U 

Dated Hangu the /C /2017.Endstt: No

Copy for information to the:-

' 1- Sub Divisional Education Officer ( Female) Phmary Hangu.
2- District Accounts Officer Hangu.
3- Official Concerned.
4- Office Copy.

DISTRICT EDUCATION OFFICER
HANGU{FEMAl|)

i
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To.■?■ V >}

The Director 
Secondary and Elementary Education
Khyber Pakhtunkhwa 

Peshawar

j
i

■;

■

- departmental appeal for the release of pension/
GRATUITYAND OTHER BENEFITS TO THE APPELLANT

Subject:

/t:
Respected Sir,

With profound ’regards and great veneration, the Appellant 

submits the instant representation before your honour on the 

following facts and grounds.

1) That the Appellant was appointed as Class-IV (Chowkidar) 

pay of Rs 1,500/- per month on contract basis on dated

09-05-1998.

That later on the services of the Appellant was regularized 

as BPS-2 on 01-07-2008. (Copy of the service book is 

attached herewith).

That the Appellant has been retired from service on 14 

July, 2017 vide order No 1138-42. (Copy of the retirement 

order is attached herewith).

That after retirement, the Appellant use to visit every day 

to the Office of District Education Officer Hangu for release 

of his. pension/gratuity and other benefits in the light of 

judgment of the Honourable Peshawar High Court, Peshawar 

in writ petition No 3394-P/2016 titled as
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Account Officer District Nowshera” dated 

22-06-2017, (Copy of the judgment is attached herewith). 

That the District Education Officer, Hangu use to delay the 

matter for one or the other reason without any reasonable

justification.

finally, the District Education Officer, Hangu orally 

refused to release the pension/gratuity alongwrth other 

benefits to the Appellant.

That aggrieved with, the Appellant has came before your 

worthy appellate authority in this departmental appeal.

It is, therefore, humbly requested that on 

acceptance of this Departmental Appeal, the pension/gratuity 

and other benefits may graciously be released to the Appellant in 

the light of judgment of Honourable Peshawar High Court.

' ;
Zeb...Vs...District

' ■ ■ ’ fsT':

5)

■1:.

6) That

7)

vdiv-s‘

Yours sincerely,

v;

(MUHAMM^E) AFZAL) 
s/0 Haider Khan 
R/0 Mohallah Aziz Abad 
Village Shinawari, P.O Zargari 
Tehsil Tall District Hangu 
fNir. # 141Q1-B753QQ1-5 

Cell# 0306-8014142

-■

.Y- ■'

Dated: -04-12-2017•j*
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IN THE PESHAWAR rfiGH COURT PESHA '>!
i' ,:l

;•■

o r 'u•i Z?P. K ■}:>y 7^ 5 'ml- <
WRIT PETITION No. /2016 It /iL.~ // \^'

TT '
■ I. J 0)

m^'"'
■ ■ lm ■ f

. . . 7
Amir Zeb,
Widower of Asiya Shafi,
R/o Fazal Ganj, Siace Maridi,

^ Risalpur, District Nowshera.
V ....................

Versus

The District^ccount Officer,
. District Nowshera.

2. The Accountant General,
' KhyberPalditunkhwa, Peshawar.

I 4
i’ U.'i

i It
Nl

■'ii

■Petitioner•.... ..
• ? %

;•■ -t^ -i
. t(

X'M. ;
t

;
-i t.i

• i
r'

The District Education Officer (Female),
District Nowshera.

i 5
4. The Director,

Elementary & Secondary Educati 
Khyber Pakhtunlchwa, Peshawar.

I
■ :

hion Department, I T'
I ■■■ . • r

fl\
5.5. ' The Secretary, 

Govt: •.of Khyber Pakhtunlchwa

4 ■

i'

ment.
l.l

6. The Secretary,
Govt; of Khyber Paklrtunlvhwa, 
Finance Department, Peshawar,

Respondents '■v

• ■■i
;!■

I
.V TIT ipetition UNDER

c institution of the 

Pakistan, 1973.

article,
t ^

ISLAMIC
199 OF

republic
THE 1 • ( /f!WDAV •l. i'i

. N:I

t r03 I{

Respectfully Sheweth,
/

• -I'kM

"lb AUG 201;

"tiO

OOlt!
I i-
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IN THE PESHAWaR HIGH COTTRT
IPESHAWAR.

[Judicial bepartmenf]. B
it- .

Writ Petition No.3394-P/7nif; •' )'■
• I'

I m ■Date of hearing:- 22.06.2017 ifi!
Petitioner(s):- Amir 2eb Widower of

.. -Mr. Khush Dil Khan. Advocate.
? iAsiva Shafi bv

H
Respondent (s):-The District Account Officer.

others by Sved Oaisar Ali .Shah a aq ' .
m3

‘ i
■

• —«.T» .?.!

judgment • t.:

fiT;

ROOH-UL-AMIN KHAIV
.''t-

Ji::_Through this .Gommon 

propose, to decide the following 

Article 199.. of the 

of Paldstan,' 1973 

(the Constitution), as identical questions of law ■and facts 

are involved therein and the 

is also one and the

judgment, we,

Constitutional .Petitions filed under m
liConstitution of Islamic , Republic
■K

\-'nI ; ^• -i

iwrit sought by the petitioners
c.
'i

same.
I1. Writ Petition No.3394-P/7my

(Amir Zeb Vs District Account Officers Nowshera

Writ Petition No.2867-P/7ni
Kohaf ttef District Education Officer (M)

Writ Petition No.3143-P/7m^
(Muhammad Shah Zaib

t

2. s

i
3.

^khti^khwa through Ghirf WtSld otS? 

Wnt Petition No.2S72-P/?ni4 
Hakeem Khan through LRs Vs Govt of KPK 
through Sectary Elementary & Secondary 
Education, Peshawar etc)
Writ Petition No.T.3AQ-P/7ni2i
(Mst. Ram Vs Sub-Dividon Education Officer etc) 
Writ Petition No.55,p/2n2^
(Mst. Bibi Bilqees Vs Govt
Secretary Finance, Peshawar).

<

4. 5^1
elrli
'I5.

6.V'

!
\

of KPK through

>'
1

awarHiyh Cburt
2 6 AUG 2017

Pash■•.f

■(;

:1
;
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1

Amir Zeb petitioner in W.P. No.3394-P/2016 is the2.

widower of Mst. Asiya Shafi (late). His grievance is that 

. on 28.02.2003, his wife was initially appointed as PTC 

.. contract basis and, later

«■on

on, by virtue of Khyber

PakhtunkhWa Civil Servants (Amendment) Act, 2005, her
ii--service was regularized.

I.■'i

SOn 31.07.2015, during her
fi■Iservice, she:;met her natural death, therefore, he being her 

widower/LR applied for payment of her all 

retirement 'benefits, ) in

■ -f/ It
5-• ?

admissible
I

ipursuance whereof, 

encashment, GP fund and other admissible funds were paid 

to him by the respondents, but his

leave

. :A
pension claim was 

refused by the respondents on the ground of lack of
Ii

prescribed length of hfer regular service;- excluding the 

period of her service on contract, hence, this petition.

•• I?

3. Mst. Alditar Bibi, the petitioner in Writ Petition 

NO.2867-P/2016, is the widow of (late) Lai Din Class-IV

employee. She has averred in her writ petition that her late 

husband

.
: :t-iwas initially appointed as Chowkidar 

01.10.1995 on contract basis, however, later ^'1fit

on

on, his service

iwas regularized vide Notification No.BOl-1-22/2007-08 

, dated 05.08.2008. On* 15.05.2010,
Tif!

the deceased died 

J I during his service, so she applied for her pension but the 

same was refused to her 

service of the deceased employee

■

•i
. 1:

the ground that the regular

was . less- than the 

prescribed length of regular service, hence, this petition.

on
■2

b

'ft-

Peshawar high C 

26 AUG 2017

/•
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■Si
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v»-

Muhammad Shah Zaib and Muhaniniad Alhaii4.
.* i

: '-Xi

Alam are the LRs of deceased Faldiar t Alaiii,. Theiri
■M :

'--J grievance is. that their deceased father waS'appibinted as 

Chowkidar.on 13.01.1998 in Mother Child' Health Centre 

Tank, who,'later on, during his service was murdered, for

•5. .•
i

• f

I ■■

i

which .FIR was registered against the accused. Petitioners 

applied for' retirement ofThe deceased. Vide^riptification 

dated 31.12.2013, the deceased was retired from service on

t

r-•

'4 ■?■

account of his death w.e.fr 21.10.2013. The family, pension

of the deceased was prepared and processed, however, the
■. ' '

same was refused to the petitioners, hence, this petition.

5. Petitioners in Writ Petition No.2872-P/2014, 

the LRs of deceased Halceem Khan Class-IV employee, 

who died during pendency of the instant writ petition. 

Grievance of the petitioners is that their predecessor 

appointed as Chowkid^r on fixed pay in Education

are

was

Department on 24.04.1993. Vide order dated .29.61.2008,
X'.'W.

service of the deceased alongwith his counteipaits 

regularized by virtue of Kliyber Palditunkhwa Civil

was

' /
Servants (Amendment) Act, 2013 w.e.f. 36.06.2001. On

attaining the age of superannuation, the'deceased got 

retired on 31.12.2012, so petitioner applied for grant of his
// V

, pension but the same was.reflised, hence, this petition.

6. Mst. Rani, petitioner in Writ Petition1

; ' :S.

NO.1339-P/2014, is the widow of Syed Imtiaz Ali Shall

(late) Class-iy employee. She has averred in her writ
L 'i'
t. 1^'

/ > -r. V

v:
.t-

. S' 2 6 AUG 201/ . I
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The learned Addl. A.G. also questioned the maintainability of 

the writ petitions on the ground that section 19 (2) of the 

Khyber Pakhtunkhwa Civil Servant Acts deal with right of 

pension ot deceased civil servunl, which "squaicly lulls in 

Chapter-11,, pertaining to terms, and conditions of 

therefore, jurisdiction of this Court under Article. 212 of the 

Constitution is barred.

II
ri
n
' H'

service, ‘ 1
i-

\
\ .'t

I
1

.
I 97 Having heard the arguments of learned.counsel for 

the parties,-record depicts that undisputedly the deceased
il
i

employees, were the Civil Servants and instant 

petitions have been filed by their LRs qua their pensions. 

Since the controversy pertains to pension of the deceased 

employees which according to the contention- of worthy
f ' • V

Law Officer is one of the terms and conditions of a civil 

servant under section'19 (2) of the Civil- Ser\-ants Act 

1973, hence, before determining the eligibility of the 

deceased employees to the pension or otherwise, we 

would like to first meet the legal question qua

writ
■ tv •

14 ■m
4

y

, j

, :y-

‘4
■ -‘A:

. m■;-[r.
maintainability of the mstant writ petitions on. the ground 

of lack of jurisdiction of this Court under Article 212 of 

the Constitution.

1
m
m-:'

To answer the question’, it would be 

advantageous to have a look over the definitioh of “Civil) ' J
//

Servant” as contemplated under section 2(b) of Khyber 

Pakhtunkliwa Civil Servants Acts, 1973 and section 2 (a>i^ 

of Khyber Pakhtunlchwa Service Tribunal^Act 

the salce of convenience and ready reference,-definition

6
I

VI974. For
1

IM
ii• .

I'7 I ^ '1--

ourg 
2 6 AUG 2017

I

/
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given in both the Statute are reproduced below; one after
y

the other

f^T-'
L/’v. .

. “2(b) “civil servant” means a person who is a member 
of a civil service of t^ Province, or who holds a pivil 
post in, connection wi®fthe affairs of the Province; but 
does not include—

(i) A person who is on deputation to the Province, froixi the 
Fcdoralioii of any other Province or other authority;

(ii) A person who is employed on contract or on work charged 
basis, or who is paid from contingencies; or

(iii) A person who is n “worker” or “workiium” as defined in the 
Factories Act, 1934 (Act XXV of 1934), or the Workman’s

, Compensation Act, 1923 (Act VII of 1923)”. '

“S.2(a) “Civil Servant” means a person who is or has 
been a civil servant within the meaning of the Khyber 
Pakhtunkhwa Civil . Servants Act, 1973 ’. ,(Khyber 
Pakhtunkhwa Act No.Xvni of 1973), but does not include 
a civil, servant covered by the Khyber Pakhtunkhwa
Subordinate Judiciary Service Tribunal Act, 1991;] . .

As per the definitions of a “civil servant” given, in the two

Statutes referred to above, the petitioners neither holding

any civil post in connection with the affairs of the Province

nor have been remained as civil servants, ^us, do not fall

within the definition of “civil servant”.

Though section 19(2) of the Khyber Palchtunkhwa

Civil Servants Acts, 1972, in the event of death -of a civil
1 -

servant, whether before or after retirement conferred a

i
w

I
c'-v'

■

■ k

■ ? '
1!

r
-1

)
i

5>.i ,5

I10.

I-Ihh

■Tr.

■ ■m
• • r

right of pension on his/her family who shall be entitled to

receive such pension or'gratuity or both as prescribed by 

Rules. It is
it'

also undeniable fact that pension and gratuity 

\ fall within the ambit of(. terms and conditions .of .a civil 

^ / servant, but a legal question would arise as to whether the 

legal heirs i.e. family of a deceased civil servant would be

-1

4

■ m
mcompetent to agitate his/her/ilieir grievance regarding 

pension before the Service Tribunal, particularly, when
1yi
IJ

(
1 !

txAj(ir^PR i 
S- Pshawa.r fiigli Cci:;-?.

26 aU6 2017
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he/she/they do not fall within the definition 

Servant. The Service Tribunals have;, been 

under Article 212 of the Constitution for dealing with the

of Civil . sT''

•1constituted
..

grievances of civil servants and not for their legal heirs. •
i

The question regarding filing appeal by the legal heirs of Si£111
, .deceased’s civilI servant and jurisdiction of Service

'■I
%1 nbtimil, ci'Oi5p|d up betbi-c die iIonfolc Supreme Court in 

case titled, “Muhammad Nawaz 

Cabinet Division

f
V-t

Special Secretary 

through his Legal Heirs Vs Ministry 

of Pakistan through its 

1192), which

■ ’i.••• H
r:sof Finance Government ■S'

'Ii
Secretary Islamabad” (1991 SCMR ■M

was
set at naught in the following words:-

2?b)
Service Tribunals Act, 

1973 h^ been given to a civil servant 
aggrieved by any final order whether original 
or appellate made by a departmental authority 
m respect of ^y of the terms mid; conditions 
of his serve. The appellants admittedly are the 
legal heirs of the deceased civil 
there being

■t
1

■u"a
■■

n-
i■ i.fservant and

Trfounals Act of reredy
to the successors-in-interest of a civil servant 
he learned Tribunal, in our view, was correct’

‘t stoodabated and the same is hereby maintained”.

no

j

i1
: MRakhshinda Habib Vs Federation of Pakistan 

and others” (2014 PLC (C.S) 247)

In case titled, “

-■ t..'.

one Habib ur Rehman mt

■ flDirector General ip Ministry of Foreigii Ai&s, aggrieved by//
'■fihis sisupersession filed appeal before the-' worthy Service 

Tribunal; but unfortunately, during pendenc/ijf appeal he died, 

therefore, his appeal before 

Islamabad

•

7
■j
.1

the Federal Service Tribunal 

was abated. Raldishinda Habib, riJie widow of

;t} ‘
■i

>; ' .*
{ diB :FXCf ' f’- L \\ •t*

; ■ t■ 26 AUS2lil7/;..iX
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deceased then filed constitutionS'-
petition ; %;.l 021 of 2010 

before the Islamabad High Court, but thelsam^Was dismissed 

vide judgment dated 13.06.2013,

i

vI'!
f't

against which she preferred 

aforesaid appeal before the Hon’ble Supreme Cburt, which was ui;allowed and it was held by the worthy apex couH that: 

“That civil 4- ,

servant could not be promotedvafter his 

death, however, pensionary benefits of pfomotion 

could be extended to the legal : heirs-: of the 

deceased employees”.

Going thi-ougli the I;

1
' 1

s
11. 1

iw on tlie subject iiiiti deriving 

wisdom from the principles laid down by the, Honble 

Court in the judgments (supra),

. )
K'
5f-

■V • f-/.§

t
apex

we are firm in our view
that petitioners/legal heirs of the deceased 

locus standi to file these petitions b 

benefits are inheritable which under 

Khyber Pakhtunkhwa Civil S

,1
■ Mlemployees have

V",4
tecause the pensionary 

section :19 (2) of the 

ervant Act, oh the demise of a

I'M

§

civil servants, devolves 

petitioners, as stated 

civil servants do not fall within the

upon the legak :heirs. The 

earlier, being LRs of the deceased 

definition of “Civil 

remedy under section 4 of 

the Service-Tribunal Act to file appeal befofe^the Service

Tribunal, the bar under ArticIe 212 of th^ CoM^titution is

Mlm•’1

Servant , and. they having 't\no

I
not attracted to the writ petitions filed by thefn and this J11Court under Article 199 of the Constitution is vested with 

entertain their petitions. .Resultantly, the 

regarding nop-maintainability of th.o'petitions

the jurisdiction to 

objection ..li

stands rejected. : I

& ;

:|a
■ -is.'2

ir't: P/ r

■h
.26 AUS ZfiiT 'Ri
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m> 1.12. Adverting to question of entitlement of the
' r' ' ; ■

deceased employees‘do the pension, we, would like to 

reproduce the relevant rules of the West P^istan Civil 

Services Pensions Rules, 1963 below, 

advantageous in resolving the controversy

i-'

•A

t-j

as .' these would ■1. :

I
I“2.2. Beginning of service- Subject to 

any special rules the servicer; of 
Government servant begins to qualify’for 
pension when he takes over charge of. the 
post to which he is first appointed.” ■

I
i

k
■ :. : 'I

'4(.
Rule 2.3 Temporary and officiating 
service—Temporary 
service shall count for 
indicated below;-

(i) Government servants borne on tempofaiy 
establishment who have rendered more 
thaii five years continuous temporary 
service for fhe purpose of pension^, or 
gratuity; and ...

(ii) teinporary and, officiating service followed 
by confirmation shall also 
pension or gratuity.

-
4'^

■and officiating 
pension , as

1?
:■

■I
•i

hi
I ■f

;;/R1
count, for1

. m
I, • ii13. The. rules i6id reveal that the service of 

government servant begins to qualify for pension from the 4•t
very first day of his/her taking over the charge, .iirespective 

of the fact whether his/her
is

■i
appointment and g entry in to 

service was feinporaiy or regular. It is nlsa dear from • 1.

sub-rule (i) that continuous •4temporary service of a civil -ii

servant shall also be i
counted for the purpose of peiision and 

^ gratuity and by virtue _ of sub rule (ii).

• •ft

temporary and m/^officiating .service followed by confirmation : shall be *: m
counted for pension and gratuity. It is unddiiiablei fact that 

the NWFP Civil Servant

§58q
T,(Amendment Bill), 1^2005 was

passed by the provincial:assembly on 5'" Tuly^^OOS and I
. >(

3 .

^ ’-r-*

Peshawar High'^ourt
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^VI ‘0
assented by the Governor of the Province on ,12“’ July 2005 

whereby section 19

m
H r• I/ was amended 

the Provincial Government selected for
and all the, employees of 

appointment in the

/ '

prescribed manner to the post

2001, but on contract basis were deemeddo be appointed 

on regular basis. They

after 1"‘ day of Julyon or

11
m

were declared Civil. Servants,
however, were held disentitled for the pensionary benefits. 15

I
■ 1--Section 19 of Khyber Palditunkhw Ia Civil Servants Act, 

Civil

The text of section 19(4) 

as below:-

.1- SI1973 was further amended by Khyber Pakhfunkhwa ■■■*

ServantsjJAmendment) Act, 2013.<’

’■i

(proviso 1 and 2) are reproduced
i

that those who are appointed in the 
prescribed manner to a service or post on or 
after the 1 July, 2001 till 23^“ July, 2005 on
(contract basis shall he deennul
appointed on regular basis:

Provided further that the amount of 
Contributory Provident Fund subscribed 
the evil servant, shall be transferred to his 
General Provident Fund. ”

1;'.'

to -.hove been
»•

A.tI]by

14. From bare reading of section 19 of Amendment 

Act, 2005 and .2013

persons selected for appointment on 

deemed

■' I'M
i-v

respectively, it is manifest that the 

contract basis shall be

■■

as regular employee and subsequently 

pensionaiy benefits. The deceased'
were held

V

entitled for// employees
have completed the ' f-' • •'

prescribed length of service as- their

■service towards pension shall be counted from the first day 

appointment and not from the date of regulation

’

I
of their i

f '
? • ■ i

of their service. .V'JI

■ik; '
i >>

I'M
■

26 AUG 201-7
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15. We deem it* 

question of interpretation and 

pension was raised blfore the 

Pakistan in case titled “ 

Secretary: to Government 

Works Department,

Khan and others (PLD 1973 S 

514) wherein, it was held that;

appropriate to mention here that 

true import’-of the term 

august Supreme Court of 

Government of NWFP through 

of NWFP Communication & t
‘^1

Peshawar Vs Muliaihmad

upreme Court of Pakistan

6I Said1

»

It mm now be taken as well settled that a 
person who enters government service has

something to look forward rafter Z
retirement to what nrp ^ benefits grant of pension betg Zh"t

settled that pension like salary of a .civil 
servant Is no longer a bounZbZaZl
forZhe “ satisfactory serf ice
for the prescribed minimum period f

cannot be reduced or refused 
Zf r'ly except to the extent and in the 

manner provided in the relevant rules:"

tm■ li
■

m'.im
I

r-' If<
fortiori, it

! 'm16. In case titled “Secretaiy to Govt: i 

Finance Department

•m-
of the Punjab, 

Payer ;atsd 269

Si
• -r-hM

Vs M. Ismail 

2015 PLC (CS) 296, the
».

others” maugust Supreme Court of 

pensionary benefits is 

a right acquired in 

to pension is 

arbitrarily abridged or 

such law as itjs the 

expectation of retired civil

f:
Paldstan pleased to held that the 

bounty orex-gratia payment'but 

consideration of

was

not a 1
I

■. • t '.'j
// past service. Such right 

cannot be 

except; in accordance with 

vested right and legitimate 

.servant.

;
•li;'

conferred by law and

reduced
f. nf

■ft
■ ^ •

t ■ ■

111
...

1 i(

26 AUG 2017
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17. For what has been discussed ,£?bove, we by
allowing these writ, petitions, issue a writ to, the respondents 

departments to

• :.'5< i

5:
pay pension of the deceased employees to 

: thepetitioners/LRs ofthe deceased.
rii:• i

Ivd
i

Announcfiii:
22.06.20J 7

11::
/

SlrajAfrlUl p.S. \i£/^
.€>0 i
JUDGE i

JUDlS, J

3

JCJDG j';* 4

.1-
% /

CRifef fF/Ep TO

•*nun^ff.^VdCni-itaro> 

26 AUG 2017
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}fo. !•--•r .'!I./" BEFORE PESHA WAR HIGH COURT PESHA WAR V'

IX . i* •/ • ;r ■ i■.

■ y

*:
! ■

W.P.No. 72014 it r',iI
Ir

i o
Sher All son of jbad GliI 
IVo Mohallah Nasoo Khail. Inzari, Tehsil and District Novvshoi^^^

•r
VERSUS•r' 1 .

Senior District Accounts officer Nowshera. 

i';2)\/Execiitive District Officer Nowshera.

' 3)t/ Sub Divisional Education Officer (Female) District Nowshera. 

District Educatioii Officer (Female) Priraa-r>’ District Nowshera.
5Y^ Principal Primary Girls School Nizampur. Distt; ^Nowshera.

'Director of Education (Female) Dabgari Garden, Peshays'ar.

Govt, of KPK. tluough Secretary Education,- Civil Secretaiaaf 

Peshaw^ar.

Govt, of KPK through Secretaiy Finance,' 'Civil Secretariat^ 

Peshawar.

Accountant General Accountant General Otfice,

Govt. ofKPK, Peshawar....... ................................

1) /V
t

-V •i'-.-

t
)■

t
'.7)..* i

i ri18)

it

! 1
Respondents

mWRIT PEirnON UNdER ARTICLE 199 OF 

THE CONSTITUTION OF ISLAMIC 

REPUBLIC,OF PAKISTAN, 1973
I

ihli
.!,■

; If•■r; (“'■/r'Det: i

h.
On acceptance of this writ petitioii,. the^ 
petitioner may kindly be declared entitled for 
the ptnsion, gratuity and other benefits and 
direct the respondents to, issue pension, gratuitj' 
and otJier benefits immediaicly.

:i
li

i

flf
1 r'v1>

•I

Re ^ectfiiily Siieweih;
Pe-ZiToner humbly submits as under:

That the petitionec^vas appointed as Class-tV Chowkiilrr on pay of

Rs.1200/- per month on adhoc relief (fixed) on dated 01.08.1997 vide

order Mo.3435. (Copy ofthe order is /knnexed a.s Anne.ytire “A”).

. i

1) ;
P!

i
I

: y

:
attested.SCAJMNE'O

yx^Ygistreix-
ir/zEy?ryU --r

i

^ ■ EX/TlVnNER 
Peshawar High Courtlil.t; 1 i
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That later on the/services of the appellant was regularized, as BPS-02 

on 01.09.2007. (Copy of seiwice book is Annexure

■

u
That the petitioner has been retired from service on 30.06.2014 vide 

order No.4410-12. (Copy of the order is Annexure “C’)-' !

That petitioner used to visit every day the office of respondents for 

of pension along with other benefits to the petitioner.'.issuance

5) That respondents used to delay the matter for one or the other reason 

without any reasonable justification. • T.

• .f,
6) That finally the respondents orally refused to issue order oi pension 

along with other benefits to petitioner.1*

: .

, ^7) That aggrieved with, petitioner has came before this Hon’ble Court in 

this constitutional petition on the following grounds amongst the 

Others. ...

i
• 1

GROUNDS:
tv

That the act of respondents of not issuing pension, gratuity and other' 

benefits to the petitioner is against law, facts and untenable in law.

That the petitioner has served in the education department for a 

period of almost 17 years, therefore, according to law and. rules the 

petitioner is entitled for the pennon, gratuity and other benefits.

That the respondents failed to appreciate the real point involved in 

the case in its perspective. Hence has arrived 

conclusion. ' ■

That by not awarding ./ issuing' the pension to the petitioner, 

respondents are violating the terms and conditions of law and 

justice.

- '•2 - •.; I• •;*

b.
T

c.

at an . incorrect

cl.

vH

Thai by ' not issuing : thec. pension benefits to the i^el^itioner.
•••respondents are violating the fundamental fights of the petitioner 

because there is
i'

no source of income of petitioner except this
r--

pension etc.
1 't\.

1

It#-r-0 

TJSEP.M
i ATT

pv^tXtNER ^ Peshlwar High Court
^-12 AUG 2017

T'\ r.
t m;S.v A-;I\

I m4)K I
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V
■:■• 1

■-.'

Thclt the respondents by not issuing the pension to the-petitioner 

exercising the powers not vested to them under the laW;; i

That the refusal by the respondents regarding pension and other

benefits is peiwersant and against the settled principle, of law and 

justice.

are

;
1;

u\
\

" r-
') !

It is, therefore, requested that on acceptance . .of this writ 
petition, the petitioner may kindly be declared entitled for the

' 5?

pension, gratuity and other bepefits and direct the respondents to 

issue pension, gratuity ancl othef benefits immediately

'' ‘-.i

Any other relief which thik Hon’ble Court deems appropriate 

in the circumstances of the case Md not specifically, asked for may 

kindly also be granted. n . ' .

fclitipncr
Through1

'I -
iIFTjI

, < ■

I

•;
■ ■ >*;

ZAFARALIKHAN 
'.Advocates High Cdiift.P^shawar\

CERTIFICATF.i 

Certified as per information furnished by my client that 

petition has earlier been filed before this Hon’ble Court.

LIST OF ROOKS

no suph like writ :: .
r-

•y
! ;

•-
1) Constitution of Islamic Republic of Pakistan, 1973. 

Law books as per need.2) !

i<
7H^voc^

A.

r-ii
-f

1
■; :

<
I

\
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IN THE PESHAWAR HIGH COURT. PESHAWAR. 

JUDICIAL DEPAl^TMFNT.

Writ Petition No. 2876-P/20t4 ' 1?
.'-e

' Date of hearing

Petitioners) by.. .Mr. Zafar All Khan, advocate 
Respondent(s) by. Sved Oaiser Ali Shah. AAG.

....22.06.2017

JUDGMENT
*1*

ROOH-UL-AMINKHAN. J:-. Vide 

judgement of even date, placed in connected Writ Petition 

No. 2246-P/2016, titled “Rizwan Ullah Vs Government of 

Khyber Pakhtunkhwa etc”, this writ petition is transmitted
■ u '

to the concerned Secretary Government of KJiyber 

Pakhtunkhwa to treat the same as Departmental Appe£il:and 

decide it strictly in accordance with the Civil Servants 

Pension Rules, 1963 und in light of the guidelines provided

our common

;

•I'
r-'j■

by this court in judgement passed in M'rit Petition No.3394-

P/2016 titled “Amir Zeb VS District Accounts Officer,
' ■ , r ■ ■ ' '

Nowshera etc”.
• ,x

;• '

i.
i..

y :•
JUDGE!• > >W

■

■ V
-!■

t. I':

.-••■•oV;

J

Announced on; 
22"i of June, 2017

*^AfnirX^an*
. ;

'4.

OPYCRtTIFIED TO ZK TRU

P^sHnwarPesHnwar 
/\ut»iorl*ec1 Uocifr ArtlcU^ 07 of 
Thu Qanun-«*ShahaU:9t OrUtfr 1904.

1 2^AUS:;2ai7
I
}

V

i' •

t
■|

i'

V;
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IN THE PESHAWAR fflGH COURT; ^
PESHAWAR,

[Judicial Departmenti,

Writ Petition No.2246«P/2016

Date of hearing:- 22.06.2017

Petilioner(s):- Rizwanullah bv Mr. Khalid Rehman; Advocate^ 

Respondent fsl:-Bv Sved Oaisar Ali Shah AAG.
t - ’JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this.-common

judgment, we, propose to decide the following writ,petitions
'■y'l

as identical questions of law and facts are involved’lherein:-♦

Writ Petition No.2246-P/2016
Rizwan Ullah Vs Govt 
Writ Petition No.290/2016
Haq Nawaz Vs Govt
Writ Petition No.3061-P/2015
Mehrab Gul Vs Govt i), , 
Writ Petition No.lQ84-^‘P/2017
Saadullah Khan Vs Govt|
Writ Petition No.l281-P/2016
Nuimatullah Vs Govt.
Writ Petition No.l626-P/2015
Shafiq ur Rehman Vs Govt 
Writ Petition No.l861-:^/20l6
Siyal Khan Vs Govt
Writ Petition No.2177-P/2016
Hamidullah Khan Vs Govt 
Writ Petition Nq.3373-P/2016
Anderaf Gul, Vs Govt 
Writ Petition No.286-P/2016
Basir Azam Vs Govt
Writ Petition No.2868-P/2016
Gulistan Khan Vs Govt 

/ Writ Petition No.3226-P/2016 
Ashiq Ali Vs Govt 
Writ Petition No.4623-P/2016
Said Mali Khan Vs Govt,
Writ Petition No.4924-P/2016
Malik Wali ur Rehman Vs Govt 
Writ Petition No.457-P/2Q16
Liaq Shah Vs Govt

j*

ex^^ner
Peshawar High Court

,. J3 2017!WP2246P201S-Judgements
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Writ Petition No.4923-P/2016
Gul Zarin Vs Govt 
Writ Petition No.4086-P/2016
Hayat Hussain Vs Govt 
Writ Petition No.3203-P/2016
Muhammad Rehman Vs Govt 
Writ Petition No.4179 r'2015 
Mian Asfandyar Vs Goyj 
Writ Petition Nq.181-B/2017
Parveen Begum Vs Govt.
Writ Petition No.2876-P/2014
Sher Ali Vs Govt 
Writ Petition No.501-P/2016
Fazal Khan Vs Govt 
Writ Petition No.2064-P/2016
Rahim Shah Vs Govt 
Writ Petition No.4683-P/2016
Abdul Qadeer Vs Govt /
Writ Petition No.3451-Pi^2016
Nisar Bacha Vs Govt 
Writ Petition No.3071-D/2016
Shah Jehan etc Vs Govt.
Writ Petition No.3368-P/2016
Abdul Ghafiar Vs Govt 
Writ Petition No.3639-^/2016
Nadar Khan Vs Govt .
Writ Petition Nq.3367-P^016
Syed Muzarab Shah Vs Govt 
Writ Petition No.3369-P/2016
Muhammad Faiq Vs Govt 
Writ Petition No.3370-^2016
Syed Man Shah Vs GovtI.
Writ Petition No.590-P/2017
Rab Nawaz Khan Vs Govt 
Writ Petition No.204-P/2017
Zahir Shah Vs Govt 
Writ Petition No.l072-P/2017
Noor Zada Vs Govt 
Writ Petition No.337-P/2Q14
Ali Man Shah Vs Govt 
Writ Petition No.724-D/2Ql6
Ghulam Shabir Vs Govt 
Writ Petition NO.651-D/2016 

' Syeda Allah Wasaye Vs Govt 
// Writ Petition No.515-D/2016 

r Rab Nawaz Vs Govt
Writ Petition No.2-D/2015
Muhammad Jaffar Vs Govt 
Writ Petition No.278-D/2017 
Rashid Ahmad Vs Gomal University 
Writ Petition NO.31--D/2017
Mehmood ul Hassan Vs Govt

■'vr-'--
%

Pc^nawar Hiylf Court
J

12 AUG 2017WP2246P2016*Judgements
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Writ Petition Nq.88Q-D/2016
Abdul Rashid Vs Govt 5 
Writ Petition No.94-D/2Q16
Rab Nawaz Vs Govt 
Writ Petition No.399-D>2Q14
Bibi Amna Vs Govt 
Writ Petition No.410-D/2016
Rehmatullah Vs Mst. Azra Bibi 
Writ Petition No.l397-P/2Q14
Azam Khari Vs Govt 
Writ Petition No.l396-P/2014
Roshan Din Vs Govt
Writ Petition No.620-P/2Q1S
Saleem Khan;Vs Govt 
Writ Petition No.376-P/2015
Muhammad Ramzan Vs Govt 
Writ Petition No.843-P/2Q15
Lachi Khan Vs Govt
Writ Petition No.4538-P/2015
Raham Khan Vs Govt 
Writ Petition No.l76-P/2016
Shah Nawaz Vs Govt 
Writ Petition No.l 167-P/2016
Muhammad Shoaib Vs Govt 
Writ Petition No,599-P/2Ql 6
Abdur Rehmah Vs Govt 
Writ Petition No.2044-Pi2016
Muhammad Aslam Khan Vs Govt 
Writ Petition N0.4798-IV2Q16
Dilfaraz Vs Govt
Writ Petition No.4799-R/2016
Muhammad Iqbal Vs Govt 
Writ Petition NO.3SQ6-P/2016
Noor Muhammad Shah Vs Govt 
Writ Petition No.588-P/2bl 7
Mumtaz Khan; Vs Govt 
Writ Perition No.4800-P/2016
Sherullah Jan Shah Vs Govt 
Writ Petition NO.4801-P/2016
Muhammad A^m Khan Vs Govt 
Writ Petition No.48Q2-Py2fllfi
Zinda Khan Vs Govt 
Writ Petition Nq.842-P/2015>
Wakeel Khan Vs Govt 
Writ Petition NO.4131-P/2016
George Masih Vs Govt :

f

^ /

2. Facts in brief forming the background of the above writ

petitions are that petitioners are Class-IV employees. They 

initiallywere . recruited/appointed on

UAu::: 20-7

WP2246P2016-Judgements
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contract/adhoc/temporary/ fixed pay basis ih- various 

departments of the Goverriiiient of Khyber Pakhtunkhwa. By 

virtue of the Khyber Pakhtunkhwa Regulation Acts, their 

service was, later on, reguj^ized. Alter their retirements, the

petitioners have been refbsed pension by the respondents-
'■ ■■ ■

departments on the ground of lack of prescribed length of 

their regular service. Grievance of the petitioner is that the 

respondents-departments by excluding the period of their 

temporary/adhoc/ contract/fixed pay service towards their 

regular service, have illegally deprived them frorh pension as 

under the law and rules their temporary service Was to be

'X

\

i

>.

calculated/counted with regular service, hence, th(?se writ

petitions.

On day before yesterday i.e. 20.06.2017, these writ3.

petitions along with connected writ petitions in respect of 

family pension of deceased civil servants, were fixed for 

hearing. The moment, these writ petitions were taken up for
. V .

■ r.

hearing, learned A.A.G. raised a preliminary objection qua 

maintainability, of the instant writ petitions on the ground that 

since the petitioners are retired civil servants ■ and they 

claiming their right conferred upon them by section d 9 of the 

’ Khyber Pakhtunkhwa Civil Servant Acts, i97.3:i which
X-- !::■ ' /

pertains to the tenns and conditions of a ciyil. servant^
'•i; ■

therefore, the jurisdiction of this Court is barred under Article 

212 of the Constitution as^ the same exclusively falls in the

■' ' V

J

U I. * :i

h

A

domain of the Service Tribunal.

■ cue.-:

fTeo

WP2246P2016-Judgements
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Wh0n confronted with the preliminary objection, 

learned counsel for the petitioners sought time to assist the 

Court, hence, the cases w|ere posted for today.

Today, learned* counsel' for petitioners tried their 

level best to wriggle out of the situation by submitting that 

petitioners are no more livil servants as they have already 

been retired from service} hence, under section 4 of Service 

Tribunals Act, 1973, their appeals before the Service 

Tribunal would be incompetent. The next limb of their 

arguments was that since the petitioners have been 

discriminated,’therefore, under Article 25 of the Constitution, 

this Court is: vested with the powers to quash, the illegal 

action and , inaction of the respondents. Some of learned 

counsel for the petitioners straightaway conceded the bar on 

the jurisdiction of this Court in the matter of pension under 

Article 212 ohhe Constitution and requested for treating the 

instant petitions as Departmental Appeals and sending the 

same to the competent authority for onward proceeding.

We are not in consonance with the first argument 

of learned counsel for thd petitioners because under section 2 

(a) of the Service Tribunal Act, 1973, “civil serv^t” means a 

' person who is. or huh been, a civil servant within the 

meaning of the Civil Servants Act, 1973. Petitioners are

4. :

■a;

m 5.
'Ir"

\
1

i*

6.

*

. • yiV
retired civil servants. Admittedly, dispute regarding pension 

of a civil servant squarely falls in terms and conditions of 

service of a civil servaiBi hence, Service Tribunal is vested

1

r
r

’.’i-
-.V.

eX/WINER 
Peshawar High Court
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/

/ with exclusive jurisdiction in such like matter. It has 

persistently been held by this Court as well as by tfe; august 

Supreme Court of Pakistan that a civil servant, if aggrieved 

by a final order, whether original or appellate, passed by the 

departmental authority with regard of his/her tenns and 

conditions of service, thejonly remedy available-to him/her 

would be filing of appeal before the Service Tribunal even if 

the case involves vires of particular Rule or notification.
\ VI

So far as the argument of learned counsel for
... i f'- ■

petitioner with regard ^ discriminatory treatment and

violation of Article 25 of the Constitution is concerned, we

V
/
/

7.

deem it necessary to clarifyi that a civil servant cannot bypass

the jurisdiction of Service Tribunal by taking shelter under 

Article 25 of the Constitution in such like matter. The Service 

Tribunal shall have the exclusive jurisdiction in a case which 

is founded on the terms and conditions of service, ^ven if it 

involves the question of: violation of fundamental rights
V ’

because the Service Tribuhals constituted under Article 212 

of the Constitution are the outcome of the constitutional 

provisions and vested with the powers to dealfy/ith the 

grievances of civil servants arising out from original or 

appellate order of the department.

As regards the submission of learned counsel for 

petitioners to treat the instant writ petitions andt send the

same to the concerned authority for consideration/decision,
■

the same has weight. In this regard we are fortified by the

^ ■

8.

!\/

!
•. >

/
I

A 2 AUG 2017

I ''i-;--
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judgment of the august apex Court in case titled, “I.A.
/

Shcrwani and others v government of Pakistan through 

Secretary, Finance Division, Islamabad and others (1991 

SCIVIR104I)^

9; In view of the above, it is held that all , these writ

petitions are not maintainable, however, in the interest of 

justice, we instead of disrnissing the same, transmit to the 

concerned Secretaries to,: the Government of , Khyber 

Pakhtunkhwa to treat them as departmental appeals and 

decide strictly ,in accordance with Civil Sen^ontsjPension

Rules, 1963.

Before parting with the judgment, \yei‘,deem it 

appropriate to mention here that the concerned Secretaries 

while deciding the departiSental appeals, may:lake guidance

10.

■t

from the judgment of this Court rendered in Writ.Petition
No,3394-P/2016, titled, ‘^mir Zeb Vs District Account

Officer Nowshcra etc” dated 22.06.2017, wherein guideline 

has been provided for eligibility of a civil servant for the

pension P^y

basis.

Announced:
.*22M.2017 . ii: ■'

SlraJAfrUtP.S.

JUDGE

Va

af l*rcsoiU:'t/t)n nf AlM'hviiliun
i\(»

C lt‘C.j

I') '.ieiU \

* ..........................................

l)au-(;i'i':- l-'fT i-H liVi ry

Dale »)i

'i-.

JUDGI^
!

C?^tTlFIED TOy«E TRUE CO^y/

■ ■'-••'Vi
Pj 1^,
A .»tHr>r<!«crt i-*rtcJer Artlf^ta 

\Ti o Oanun-<..SJi«hadatOrtf. . ,

Iner
ourt.
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BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR

SERVICE APPEAL NO. 413/2018

Muhammad Afzal Petitioner

Versus

RespondentsDistrict Education Officer (F) Hangu & Others1.

INDEX
S.No Description of Documents Annex Pages
1 Comments 01--02,

Affidavit2 03
3 A letter issued by Finance Deptt: KP Peshawar 04 :
4 Finance Deptt: Regularization Notification 05-—06

A letter issued by Accountant General KP5 07
6 Service Appeal No 08-—09

Respondent No : 02

District Education Officer 
<^Female Hangu

ki
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PESHAWAR
■ SERVICE AFFEAL NO: 413/2Q18■ft.'

. Muhanimad Afzal Petitioner
VERSUS

Dislricl Ediic:i{iori OfTiccr (Female) Mangu & Other, Respondents

Para't^ise Comments on fe^alf of respondent no: 2, 4, 5

That the present petition is beyond the jurisdiction ofthis Honourable court 
I liat the pelilioncr has got no locus standi

Hiat the jxnitioner has concealed material facts from the Honourable Tribunal 

1 !iat the jKtitioner has not come to this Tribunal widi clean hands 

That liie instant petition is not maintainable in the eyes of law. 

■RespectfallY sliewetli

2.

4.

5.

1. Correct that the petitioner took over charge on 09.05.1998 as Chowkidar.

2. Incorrecf the services of petitioner were reguiarized on 01-07-2008 through 

Finance Depit Notification No. BO-1/11-22/2011-08 dated; 29-01-2008 and

the Gov!, of KP Finance I^partment huther cWiiie<i vide his office 

notification No. SO(SR>Ili/'FD/12-i^005 dated; 27-02-2013, die K:? Civil 
servants (amendments) act 2013 that all civil servants appointed to a service
or post on or after July 2001 should be deemed to have been appointed 

regular basis and will be eiigibic for pension and petitioner was appointed
on

before Oi-07-2001, as iliustraled in the said act in concluded Para that those

employee who are not Civil Sen^ant as defined in Section 2(b) of the KP Civil 
servant Act '973, (Copy attached as assaesure “A*’)'

Moreo\ cr m response to AG KP Peshawar queries, the FD once again notified 

vide notification BOT-TD/l-2/2,008 dated: 30-07-2008 ,that ail theiciass-IV 

fixed pay cmpioyee.s have been regular in BPS-1; given the status of civil

4

1

4
i scEvant w.e.f 01-07-2008 (copy of FD notification .^ongwifn AG KP

Peshawar letter attached as annexure “B ^ C” tespecth'eiy, the services of 

petitioner was mandatory^ to be reckoned to pension fiom the date of 

regularization i.e. 01-07-2008.

i
i

ly/otiioii
In correct as stated that petitioner retired on 14:07.20(A/N)3- on
superannuatiori period and his total regular service is less then 10 yem-s, hence 

pension benefit can be granted to him according^ to niks.
As in Para 3

i

no
4.

<2^
5. -As stated in .Para No: 3 above



fs-

6. As stated in Para No: 2 & 3 above

No comments the appellant has not right to dictate as there is a crystal clear 

Rules that contract employee are not entitled for any pcmsion benefit. :

' 7.

GROUNDS:-

A. Not correct as stated that the retirement order dated 14.07.2017 is legal & 

according to rules & policy of the Government :

Not conect as stated in para 2 above 

Not conect as stated in para 2

incorrect. Rules 2.3 of West Pakistan Civil Servants Rules 1963 not 

attracted towards the case of Petitioner, temporary sendee is totally 

different fiem work charge or fixed paY/(X)ntingent paid employees as 

petitioner is fixed pay employee neither civil servant prior to 01-07-2008, 

nor cover under section (2) of Civil servants Act 1973.(AERex?ire D)

B.

c.
D.

E. The CPLA vide No. 603/P-2015 against the said identical WP has been 

filed in Apex Supreme Courts of Pakistan which is lying pending for 

adjudication.

liscorrecl as stated vide para 2 above

Incorrect there is a no prevision in the rules/ regulations to grant 

Pensioneiy benefit to contract employees as the contract employee are not 

a civil servant under the civil servant act 1973 Section 2(b)
Incorrect @ as staled vide para 7 above

That some otlier grounds may be adduced at the time of hearing.

F.

G.

H.

I.

U is therefore humbly prayed before this learned Tribunal to 

dismiss the prc.scnt appeal, which is baseless and based upon malicious / 
vexatious and frivolous ^unds and any other legal remedy which may be 

deemed proper in the interest of Justice may also kindly be granted to the 

respondents.

6.

District Education Ofiicer
(Female) Hangu 
Respondent // 2 ‘

Elementary & Secondary education 
Khyber Paichtunkhwa Peshawar 
Respondent # 4 ^ ^—)

Secretary
Govt, of Khyber Palditunkhwa Peshawar 
Elementary & Secondary Education Deptt 
Peshawar 
Respondent # 5

— /'SECRETARY 
Q®; of Khyber Pakbtuokhwa 

Finance Depti:



BEFORE THE SERVIGE.TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

SERVICE APPEAL NO. 413/2018

Muhammad Afzal, Petitioner

Versus
RespondentsDistrict Education Officer (F) Hangu & Others1.

AFFIDAVIT
. I, Mr. Raheem Ud Din S/0 Miraj Ud Din Assistant District; Education; 

Officer, (Establishment) 0/0 DEO (F) District Hangu (on behalf of the respondent 
No. 02), do hereby solemnly affirm and declare on oath that the contents of the 

accompanying Comments are true and correct to the best of my knowledge and 

belief and nothing has been concealed from this Hon’ble Court.

Respondent No : 02

Raheem Ud Din 

Assistant District Education 

Officer, (Establishment) 

0/0 DEO (F) District Hangu
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• • A.'i l!\c A.Jininish .itive i.i Ouvi: ui' Khy)-..r [^•).l tinnkli-...
l il-J i>CJlK»i' MuiUbol'

1-.
•i . l-i.’.iivi .k KcvcuiiiJ, iUr.'l'cr I'aU.'ituaklr.'-a.

1 lv2 Seerciaxy to Govoi aur Khyber Pakhrii.Vuhwa,
The IMncipal Sccrolavy to Chief Minir.iia-, KS.ybcr Pakhi-f.khv/ 
■I'hcSoaeUify, I'Vuviii.- A...;. ;a_bly, KliyUn' PakhUuikiiUii. •
All Ihu Divisioitn) CotViVij:,:iioricrs in IChylver PokJUunklnv;

' 7. All the Hoad ol .Utacii'.».i Oapaj taK'r<l:> in V'.hybcr Piikhinnkhwa.
The Resistr.w. Khybor P.iUhtuntcluva, ihili'.k bci vicc ehaniniMaiin.
1 ho Kc^iairar, ICitybe* Pakhloiikhwa, Serviia'IVibinuvl,

U). ,'i h? Registrar, Poili.-iy,-.!!- 1-hgh Court Poshiwar..
. 'n.- All. the DepxUy C.MviukjciiuaciVPb'iti*'-! Agoaib/Oiaii'ict m-iC, hv;,-.;-; . 

ius!gt;;.;in Kli'MKa 1'am;.';

^ 3.

•! 3.i
6. I.

>s. _■.

v.(

i;
a.

Subject: Djh^CllON Ol- i.ll-NallAl. PKOVIDPNT RIND FROM’ T. .• t:
PKOVINCTAI. civn., .SVhlVANTS RlZGULAltr/.TD l.rNpilR K
PAKHTUNKMWA C\V\L SHltVANTS (AMI-:Nt:>MRN1h7\CT-no;:r

Dear SiIV

; 1 he Khyber PaklUuaklivva Civil Sorvanls (Ameniii'iieut) bill 2013 - p;
by ilic Provijicinl A:i:;i;mbly oaJj.aunry 2013 d]iil,.i-,i:;ealed.lo by'Uie Govoi-aur ■['. 
Khybex Pnkhtuixkiiwa oa 17“’ J;-/iuai-y 2013— hur. bean publj.shci.1 uy ua Aft ol i ^e 

; Provincinl Aiisumbly *3/Khybc’r.l’akiuuahhwn, Und^r the yulct Act. ail Civil Servtii..^ 
jljpojnted lOya SjiC’ivice or or'alter 'l*j itily 2(^)1 shallA’e decnatHj^tp^avo 6e a
apptAnHcl^oii ret^lartei^iindYvill Ijo di^dbl^irl^igW^^ion C i."

. Accordingly the rollovs'ing iasU'oetion:;/guidelineyWri isiueci lor comjiliance c.j’ ■] 
co.icerned Depnrlnieiili,/Orgnai;-.attoie;. ' ,

Dcducrie:^; c;t ur-.:-.:;':!; of Gencrni .?,‘x=v:-J<:rif, i-uii.-: prercri-..
; Jrtiin aii the Cu'i! Sereattls^ vvIjo iuivo U;v:oaie eligible i r 

undti- ihc Khyber - IT.khiunlU'iw;: Civil Serct

i'.;. .

I
5

ll''.'

raU;:
peiuiioa
(.''u-iiep.th'.'.ei'.-S 2ly!!'> .e]u)uld be aarted l'orlh\\'iii'..

All ■:louucii<..n:i/s’ubi;cnpiioa in re-,i)eci- of CoiMributory Pro-.'l^ 
Pund iv.rtde before the comniencemcht of IChypcr PaklUualda- e. 
Civil Sen'.'ints (.AinoiKlrncitl) Act 2013 frem such Ciyil Servcai- . 
c>:-clu<ling CovcnuTicat couaicrpart .'slunx', simll iirurtediuleiv 
Ivansfenvvl to .hoi:* respective Ge,.iernl Provident I-'ujvd Accour.-... 
Mov/eveiv suci. Civil Servants will be entitled to rnarhup on : » 
declared C.IM-und a; nanouncccl on yearly basis from the date i: 
C.P.Fuhd devluctions / subscriptions'.vei-y made.
Marku].) on pre-sitribed m(es, rs notified by ihe Pro'.'irici . 
Covernmcnl iVorn i;me to timevi n’.fiy be added to the.Gencr . 
■ProvideixL >un\l .Acv:ounts of concerned CIvU Scrva'iUs/Subscribe. - 
r.s per in'escribud lu.-' hriajsnvtor nvainienaiice of siith ciccoiini'.s,

CfOlC/dcrse.A;!! hi ;.iiL‘crs i.i!loc!,ei.l ':o tlic sviUscribcrs will be 
iU> Gviiera! Pro-Mdei.t huiKl Account Niuubei'S foi'.‘>ucli subscribe;'.'

ej Similar.iielion /iTo.ni'.K-nl may be a.'i'ordcd to .di Ihose Provinci.ii 
Civil si.-rvaais ] ■osLe'..! in I'.'Vi’A/PAT.'X.on deputation hasi.*:.
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-finance depa>?tSt;;

- ^u^/^nos-no/ i

government.Of
V/

^o.80l/PO/t. 
Oated Pesh.awa• 7^ •To■ .f

NWPP, Pesfiawar.

rNT^f|^^^~|2£L^8_^_NVEasro N
fj Subjec.':-' 

Dear Sr-, CLA.2^-r^PAVi i
•i

/dated f8/6/20b8;on^thf-f,11°;-®-'"-'

,, .St tZ
■' -ov,3.n.o/St,^?°;^ S^;s'';t"'’ szzs:7M:

--://s ES?r—»• i
=s'" HESHS- - “ *

? '

:7\are

Your^fa>tbfui;y,

f/8|da Muhammad)' - '-M
: ^Budget 0^^<cer-r

■ & H aKo- even:
'{.. ' ■•.:y\

' “isis;-

■’’he Registrar R'eshfl*^ ^^eoartments m nwep"- 

’’■'•'e Registrar, flwFpSrvicrTS'*^'
rhe Secretary Provincial Asc- ' ^®^^swar

Secreta-ry, Board of "eshawar

"' «"”S De„,™,„,

5 08/FO
:•■ ■ ''^^p.BOl/I.22/200y-

i )..•:'■-i
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■ Da led • ;6.09.2013Mo.H-24/Fixed .Dmploycc/20 1 o--1 -1 / J).o )( ' ' P 

To, ■ :

/\U DietV.:Accounts Orri'..:cr: 
ill Khyl-)cr. PakditAinkhv/a,

;
f

FAMILY PlI^F!S~i:0]^I.__C ASlTk_p^ ^ LATD ML 
DHOWKIDAR GGPS IIASHM. .RI 3ANDAj'.'~:'M^ii-- '--------- - — ^

Please refer to tlie ' Distt:Accounts OflT,:cr.. Ka.'ok, memo

NQ.DAO/KK/Pen-audit/2012-13/620-21 dated 06.06.-i;013; cn the above
"i:"

Subject:

I

**:
subject.

; in light of Finance DepLL: leLl.er N(^.L'.0-i/. ;,j/1-PP/POOS-OO/' 

all the classdV fixed' pay. crn| o^^ecs. hayc beer, 

them the status Of Civi.l servFmt.v/a'hiyp^^biJt nof.,

ii'.; their pen: arm

'2.A' ■• • ■.

dated 30.7.2.008 

re(p-hiarized giving 

iVorn. the date-of appcintineul), Oun-eii
\

paces may b."
idecided w.c.f the date i.hcii' iv:

! {I I

ACCOUKT OFFICEhl/lI-ihuO) ^ yMp

i''a

I

Ly‘

Copy to:-
Thc Disf.lAceounts OlTicei' Raralc. with ^:;.!'ere!nce his merrr.1.
mentioned above. • . , . | ' •

'The Budget Cfficer-1 Govt: of Khyber Pahptunkhwa. Firianc
tcttci' mcntiono-'l

I

2.r
r- Deptt; Peshawar with ’e.rcrenco to you/

' above, foj* inhirmal.ioii. •
'I'hc Account:; OfficcriPay ld:a;a.io.n party) rhipinioi-rnrhion.
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tore the Khyber Pakhtunkhwa Service Tribunal Peshawar
/ Appeal No. 413/2018/

Appellant.Muhammad Afzal

V/S

District Accounts Officer, 
Hangu and Others............ Respondents.

(Para wise reply on behalf of Respondent No,18i3)

Preliminary Objections.

That the Appellant has no cause of action.
That the Appellant has no locus standi.
That the Appeal in hand is not maintainable.
That the instant Appeal is time barred.
That the identical case Writ Petition No. 1224-P/2015 Habib-Ur-Rehman 
V/5 Provincial Government of KPK, has already been dismissed by the 

Peshawar High Court Peshawar (Annex-A).

1).
2)-
3).
4).
5)

Respectfully Sheweth:*

Proved by record, however liable to be proved by the Appellant. 

Proved by record, however liable to be proved by the Appellant. 

Proved by record, however liable to be proved by the Appellant..

Para 1>

Para 2>

Para 3:-

Incorrect.

Incorrect, That the Appellant was regularized with effect from 1*^ July, 
2008 (but not from the date of his appointment) in light of Finance 

Department
30.07.2008. Hence he had not completed the qualifying Service for 

pension that is 10 years (Annex-B).

Para 4:-

Para 5:-

Peshawar notification No.BOI/FD/1-22/2008-09, dated

i



r

Relates to respondent No.2, hence 

Relates to

No comments.

a 6:-
comments.

Para 7:- respondent No.4, hence n
o comments.

Para 8:-

GROUNDS%

I A>
instructionrrsS by f g *“
time to time. ^ovt. of Khyber Pakhtunkhwa from

B&C;-

rule. entitled for any pension under the

D:-

is bound to follow the rules and instructions 

by the Provincial Government of Khyber Pakhtunkhwa from ti

E:- That Respondent No.l & 3^ 
issued

me to time.
F&G:- As mentioned in 

any rules and law.

H:- As mentioned in Para "B&C'' above.

No comments.

para "E* Above. Respondents No. 1&3 have not violated

I:-

Keeping in 
in hand, having

NTS OFFFICERDISTRia
ACCOUNTANT GENERAL
khyber pakhtunkhwa

lANGi



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

In Re: Service Appeal No 413/2018

Muhammad. Afzal (Appellant)

VERSUS

The District Account Officer District Hangu and 

others (Respondents)

INDEX

SNO DESCRIPTION OF DOCUMENTS ANNEX PAGE
Reply rejoinder1. 01 -04

Affidavit2. . 05

V.
ApijeltahiL^^

Through: 5^
(MUHAAAAAAD ILYAS ORAKZAI) 
Advocate,
High Court, Peshawar 
Cell #0333-9191892Dated:-22-11-2018



f
'U
\ ■

w BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWARi
S ,

i:
In Re: Service Appeal No 413/2018T

I
I Muhammad Afzal (Appellant)

VERSUS

The District Account Officer District Hangu and
(Respondents)others

REJOINDER TO COAAMENTS ON BEHALF OF APPELLANT

ResDectfuily Sheweth

OBJECTION TO PRELIMINARY OBJECTIONS:-

A) Alt the preliminary objections from 1 to 5 are illegal, 

misconceived andmisleading.

f

OBJECTION TO FACTUAL OBJECTiONS

1) Needs no rejoinder.

Incorrect. The plea of the Respondents was already 

resolved by the Honourable Peshawar High Court 

Peshawar in W.P No 3394-P/2016 in his judgment titled 

Vs.....The District Account Officer Nowshera 

and others dated 22-06-2017 in para No 14 are reproduced 

below:-

2)

itArnir Zeb

! '
■ - ii From bare reading of Section 19 of Amendment Act 2005 

and 2013 respectively” it in manifest that the person

selected for appointment on contract basis shall be

B



^ • deemed as regular employee and subsequently were held 

entitled for pensionary benefits. The deceased employees 

have completed the prescribed lengthy of service as their 

services towards pension shall be counted from the first

day of their appointment and not from the date of

regularization of their services

The august Supreme Court of Pakistan has interpreted 

the word/term pension in reported judgment (PLD 1973

Supreme Court of Pakistan Page-514), wherein it was held

that:-

“It must now be taken as well settled that a person 

who 'enters Government service has also something to 

look forward after his retirement to what are called

retirement benefits, grant of pension being the most 

valuable of such benefits. It is equally well settled 

that pension like salary of a civil servant is no longer 

a bounty but a right acquired after putting a 

satisfactory service for the prescribed minimum 

period. A fortiori, it cannot be reduced or refused 

arbitrarily except to the extent and in the manner 

provided in the relevant rules”.

Incorrect, misleading the retirement order No 1138-42 

dated 14-07-2017 was handed over and passed on the 

above date not on 17-09-2016, rest of the para already 

explained in detail in para No 2.

3)



,1

V4) Incorrect, hence denied;A.*'**
•.-<

5) Incorrect, misconceived.

6) Incorrect.

Incorrect, the Appellant has the right and entitled for all 

his pensionary and others benefits in the light of the 

Honourable Peshawar High Court Peshawar judmgent in 

W.P 3394/2016 titled as “Amir Zeb....Vs....District Account

7)

•F
?

■■

Officer Nowshera and other dated 22-06-2017.

OBJECTION TO REPLY ON GROUNDS

A) Incorrect, negligence was/is on the post of Respondents, 

the retirement order No 1138-42 dated 14-07-2017 

signed, comminuted and handed over to the Appellant on 

the above date, before this no retirement order was 

issued/cpmminuted to the Appellant, so the above act of 

the Respondents is against the law and rules and void one. 

Incorrect, the detail as stated in para 2 of factual 

objections.

was

■? '

B)

C) Incorrect.

D) incorrect. The Appellant was appointed on contract basis 

and time to time increased his pay by the Respondents 

and regularized his service on 01-07-2008, so the 

Appellant has fully entitled for his pensionary and other 

benefits.

E) No comments, proved by the Appellant



F) Incorrect, detail answer as stated in para 2 of factual 

objection.

G) Incorrect, the ground taken in appeal is correct, whereas 

that of Respondents is incorrect.

H) Incorrect.

!) That the Appellant with prior leave of this Honourable 

Tribunal seeks permission to take other grounds as well at 

. the time of arguments.

In the light of above facts, it is very humbly

prayed for the acceptance of appeal of the Appellant with any

other relief deemed fit in the circumstances of the case and the

reply of the Respondents may be ignored.

Appellant 
(Muha'mmadvAfzal)

Through:

(MUHAAAAAAD ILYAS ORAKZAI) 
Advocate,
High Court, PeshawarDated:-22-11-2018
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

;•

In Re: Service Appeal No 413/2018

Muhammad Afzal (Appellant)

VERSUS

The District Account Officer District Hangu and

.....(Respondents)others....;.

isAFFIDAVIT

I, Muhammad Afzal, do hereby solemnly affirm and declare

on oath that all the contents of this rejoinder are true and

correct to the best of my knowledge and belief and nothing has

been concealed OR withheld from this Honourable Court willfully

or deliberately.

W'.'

i '

DEPONENT

Identified by:-

f' \A.

(MUHAAAMAD ILYAS ORAKZAI) 
Advocate
High Court, Peshawar

I
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.''A'.
KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

ill

No. / ^/iii' /ST Dated 30 / 1 / 2019
T-r-
9;. To

The District Education Officer Female, 
Government of Khyber Pakhtunkhwa, 
District Hangu.

Subject; - JUDGMENT IN APPEAL NO. 413/2018. MR. MUHAMMAD AFZAL.

I am directed to forward herewith a certified copy of Judgement dated 
14.01.2019 passed by this Tribunal on the above subject for strict compliance.

;r

ii!
ill-

3. . Enel: As above
.3.

REGISTRAR • 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.
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