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BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. 413/2018 . S

Date of institution ... 26.03.2018
Date of judgment ... 14.01.2019

Muhammad Afzal S/o Haider Khan,

Ex-Chowkidar Government Girls Primary School Aziz Abad Hangu
R/o Mohallah Aziz Abad Village Shinawari, P/o Zargari, Tehsﬂ Tall,
District Hangu.

(Appellant)
VERSUS '

1. The District Account Officer, District Hangu.

2. The District Education Officer (Female), District Hangu.

3. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
4. The Director Elementary & Secondary Education Department, Khyber

. Pakhtunkhwa, Peshawar.
5. The Secretary Elementary & Secondary Education Department, Khyber
- Pakhtunkhwa, Peshawar. B

6. The Secretary to Government of Khyber Pakhtunkhwa, Finance Department
Peshawar.

(Respgjndents)

APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL ACT. 1974
AGAINST THE IMPUGNED ORDER NO. 1138/42 DATED 14.07.2017
PASSED BY RESPONDENT NO. 2 WHEREBY THE APPELLANT. WAS
NOT GRANTED HIS PENSION GRATUITY AND OTHER BENEFITS
ON _HIS RETIREMENT AT THE AGE OF SUPERANNUATION LE 60

YEARS, WHICH IS ILLEGAL, UNLAWFUL, AGAINST THE LAW AND
RELEVANT RULES.

Mr. Muhammad Ilyas Orakzai, Advocate. .. For appellant.

Mr. Muhammad Jan, Deputy District Attorney .. For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
MR. AHMAD HASSAN ... MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Counsel for the

appellant present. Mr. Raheem-ud-Din, ADO alongwith Mr. Muhammad Jan,




Deputy District Attorney for the respondents present. Arguments heard and
record peruse.

2. Brief facts of the case as per present service appeal are that the appellant
was appointed as Chowkidar on contract basis by the competent authority vide
order dated 09.05.1998. He was regulaﬁz‘ed with effect from 01.07.200$ and.on
superannuation age of 60 yeafs, he was retired from service vide order dated

14.07.2017 but pensionary benefits was not granted to him therefore, he filed

departmental appeal on 04.12.2017 but the same was not responded hence, the

present service appeal on 26.03.2018.

3. Respondents were summoned. who contested the appeal by ﬁliﬁg of
written reply/comments.

4, Learned counsel for the appellant contended that the appellant was
appoiﬁted as Chowkidar on contract basis in Education Department. It was
further contended that later on the service of the appellant was regularized with
effect from 01.07.2008 and on superannuation age of 60 years, he .was retired
from service vide order dated 14.07.2017 but benefits of pension etc were nbt
extended to the appellants on the ground that length of regular service of the
appellants was less then qualifying service. It was further conten?ied that the
appe{lént filed departmer;tal appeal for issuance of pension, gratuity aﬁd other
benefits but the same was not responded. It was further contended that aécording
to Rule 2.2 bf West Pakistan Civil Services Pension Rules, 1963 the servic¢ of
the government servant begin to qualify for pension when he takes over charge
of the'post to which he is first appointed. It was further contended that according
to Rule 2.3 of the West Pakistan Civil Services Pension Rules, 1963 temporary

and officiating service shall count for pension if he has rendered more than five

years continuous temporary service for the purpose of pension or gratuity and

temporary and officiating service followed by confirmation shall also count for

]
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pension or gratuity. Therefore, it was contended that the service of the appellant’
will be considered from the date of appointment and the same will be counted

for pension and gratuity etc. The learned counsel for the appellant also relied

- unreported judgments of the Worthy Peshawar High Court in Writ Petition No.

1188 of 2014 decided on 09.09.2014 titled Baghi Shah-Versus-The State etc,
Writ Petition No. 1590 of 2014 decided on 11.09.2014 titled Mst. Wajihat W/o
Nisar Muhammad-Versus-Senior District Accounts Officer & others, Writ
Petition No. 1659-P/2014 decided on 27.11.2014 titled Yaqoob Khan S/o Abdul
Manan-Versus-Government of Khyber Pakhtunkhwa etc and Writ Petition No.
3394-P/2016 decided on 22.06.2017 titled Amir Zeb-Versus-The District
Account Officer, _Diétrict Nowéhera etc. It was further contended that in the
present service appeal the departmental appeal was filed after some delay but
since the service appeal pertains to the matter of pay, pension and other
emolument therefore, the limitation does not foreclosed the right of the appellant

accrued to him and in such like matter the limitation does not run and relied in

this regard on 2018 SCMR page 64 and 2002 PLC (C.S) page.1388 Punjab

Service Tribunal and prayed that‘ the appeals may be accepted and the
department rﬁay be directed to consider the length of service of the appellant
from the date of his appointment and pay pensionary benefits to the appellant.

5. On the other hand, learned Deputy District Attorney for the respondents

opposed the contention of learned counsel for the appellant and contended that

the appellants was appointed as Chowkidar on contract basis and he was

regularized with effect from 01.07.2008. It was further contended that the
appellant was retired from service on 14.07.2017 and the appellant served as
Sl 19 A

regular employees for less than 10 years hence, they are not entitled for

pensionary benefits and prayed for dismissal of appeal. |
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6. We have heard the arguments and gone through the record available on
file. |
- 7. Perusal of the record reveals that the appellant was appointed as
~ Chowkidar on contract basis. The record further reveals that the service of the
" appellaht was regularized with effect from 01.07.2008. The record further .
r_eveals that the appellant was retired from service but pension and gratuity was
not extended to the appellants. |
8.l Regarding the question of entitlement of the appellant to the pension, we,
would like to reproduce the relevant rules of the West Pakistan Civil Services
Pensions Rules, 1963 below, as these would be advantageous in resolving the

- controversy:-

“2.2. Beginning of ° Service-
Subject to any special rules the service of
: ' Government servant begins to qualify for

k | pension when he takes over charge of the
~ post to which he is first appointed.
\Q‘u N Rule 2.3 Temporary and officiating
§ >~ service_ Temporary and officiating

service shall count for pension as
indicated below:-

(i) Government  servants borne  on
temporary establishment who have
rendered more than five years continuous
temporary service for the purpose of
pension or gratuity; and

(i)  Temporary and officiating service
followed by confirmation shall also

- count for pension  or gratuity.‘

a5
£

9. The rules ibid reveal that the service of government servant begins to
qualify for pensibn from the very first day of his/her taking over the charge,

irrespective of the fact whether his/her appointment and entry in to service was
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tempofary or regular. It is also clear from sub-rule (i) that continuous temporary
service of a civil servant éhal] also be counted for the purpose of pension and
- gratuity and by virtue of sub rule (ii), temporary and officiating service followed
by Acon‘formation shall be counted for pension and gratuity. In this regard reliance
is also placed on SCMR 1994 page 1653 titled Government of N.W.F.P through
Secretary, Law, Peshawar Versus Muhammad Aslam Khan Assistant Advocate
General, N.W.F.P Abbottabad where in it was held
- Constitution of Pakistan (1973)
| ----M. 212 (3)---  Service
Tribunal while accepting civil servant’s
appeal had allowed his previous service

for specified period to be counted for

determining his gratuity and pensionary
benefits---Appellants could not advance

any arguments for taking a different

view in the matter---Service Tribunal

1) 2077

finding being correct and supported by
precedent of Supreme Court on the
subject, called for no interference---
Leave to appeal was refused in
circumstances.
- 10 We deem it appropriate to mention here that question of interpretation and
~ true import to the term pension was raised before the august Supreme Court of
Pakistan in case titled “Govemmentv of NWFP through Secretary to
Government of NWFP Communication & Works Department, Peshawar Vs

Muhammad Said Khan and others (PLD 1973 Supreme Court of Pakistan

514) wherein it was held that:




“It must now be taken as well
settled that a person who enters
government service has also something
to look forward after his retirement to
what are called retirement benefits, grant
of pension being the most valuable of
Such benefits. It is equally well settled
that pension like salary of a civil servant
is no longer a bounty but a right acquired
after putting a satisfactory service for the
preséribed minimum period. A fortiori, it
cannot be reduced or refused arbitrarily
except to the extent and in the manner
provided in the relevant rules.”

I1.  In case titled “Secretary To Govt: of the Punjab, Fiﬁance Department

Vs M. Ismail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme

Court of Pakistan was pleased to held that the pensionary benefits is not a bounty

- or ex-gratia payment but a right acquired in consideration of past service. Such

,‘ right to pension is_ conferred by law and cannot be arbitrarily abridged or reduced

except in accordance with such law as it is the vested right and legitimate

expectati(;ﬁ of retired civil servant,

12.  In the present case the appellant was initially appointed as Chowkidar on
contract basis followed by regularization with effect from 01.07.2008. The
- appellant has rendered temporary service for a continuous period of more than 5
~ years sérvice and later on fegulérized and was retired. Record reveals that as a
- whole he 1-1as"r"n0re than 10 years services at his credit. By virtue of rule 2.3 as
. well as Chapter-IV rule 4.4 of the West Pakistan Civil Services Pensions Rules,
1963, he has qualified the prescribed service for pensionery benefits, therefore,
. the objections raised by the respondgnts is not tenable and ﬂot supported by any

rule or regulation. Judgment of hon’ble Peshawar High Court in Mst. Wajihat
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case (Writ Pétitioﬁ No. 1590-P/2014), Baghi Shah’s case (Writ Petition No. 1188-

P/2014, Yaqoob Khan case’s (Writ Petition No. 16

59-P/2014) and in Amir Zeb

\

case’s {Writ Petition No. 3394-P/2016) may be quoted as a reference.

13. Inthe light of the above discussion we are constrained to accept the appeal

" and direct the respondent-department to finalize the pension case of the appellants

and grant pensionary benefits to him. Parties are left to bear their own costs. File

be consigned to the record room.

ANNOUNCED |,

(AHMAD HASSAN)
MEMBER

bl arzrrorsina(Hors 6n

(MUHAMMAD AMIN KHAN KUNDI)

MEMBER
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Counsel for the appellant present. Mr. Raheem-ud-Din, ADO

alongwith Mr. Muhammad Jan, Deputy. District Aubrney for the
| respoqden{s present. Arguments heard and record perused.‘
\\‘;/i'clle; our detailed judgment of today consisting of seven pages placed
on ﬁle, we are coﬁstrained to accept the‘ appeal and direct the respondent-
department to finalize the pension case of the appellants and  grant

pensionary benefits to him. Parties are left to bear their own costs. File be

consigned to the record room:

14.01.2019\ \ X (MUHAMMAD AMIN KHAN KUNDI)
A\ MEMBER

MAD HASSAN)
MEMBER
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30.08. 2018 _ - Learned Counsel for the appellant and Mr.
Kabirullah Khattak, AAG for the respondents present.
Written reply not‘submitted Requeéted for adjournment.
Adjourned To come up for written reply/comments on

15.10.2018 before S.B. /}V é/ ©

(Muhamméad Amin ‘Kundi)
Member

15.10.2018 Appéllant in person preseht. Mr. Raheem Ud Din; ADO(F)
alongwith Mr. Kabirullah Khattak, Addl: AG for respondents present.
Written reply on behalf of the respondents submitted' which is placed

W _ on t1le‘Case to come up for rejomder and arguments on 22.11.2018

_befme D.B:

s (Ahnpad Hassan) ' R R”L
- Member T

22.11.2018 ' Learned counsel for the appellant and Mr. Usman Ghani

| ) learned District Attorney alongwith Mr. Raheem ud Din ADO for
the respondents present. Learned counsel for the appellant

submitted rejoinder which is placed on file and ‘seeks

adjournment. Granted. To come up for arguments on 14.01.2019

before D.B. _

- i é /
ember ' ember
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'.. - , '0%04%%’&1\'8 ' V Learned * counsel for the - appellant preliminafy"

-

arguments heard

L 3

Appellant (Retlred Chowkadar) has’ filed the present
~service appeal u/s 4 of Khyber Pakhtunkwa Service Tribunal
© Act, 1974 for the grant of pensionary benefits.

, - Grounds agitated in .the memo of appeal need:
o consideration. The present appeal is admitted to regular
‘hearing subject all “just/legal objections. The appellant is

2P0t \ied directed to deposit security and process within 10 days -
- thereafter notice be issued to respondents for written
repiy/comments To come up for wrutten reply/comments

-~ 0R 31.05. 018beforeSB i -
e

Member

AT
-.1‘

Learned counsel for the‘jap‘pellant and Mr. Kabir

Ullah Khattak, learned Additional Advocate General pfesent.
Learned AAG seeks time to file written reply/comments.

 Granted. To come up for written reply/comments on
10.07.2018 be*i‘ore' SB

Mem ber

31052018""
AL

. . 10.07.2018 . Neither appellant nor his counsel present Mr, Ibrahlm _

| L Khan ADO (Lit) alongwith Mr. Usman Ghani, Sr. GP for the .
|
|

respondents present. Written reply not submitted. Requested for -

adjodrnment. Grante_d. To come up for written reply/comments on
~ 30.08.2018 before S.B.

. _
. Céalrman
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FORMOF ORDERSHEET
Court of 4
Case No. 413/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3 :
1 26/03/2018 The appeal of Mr. Muhammad Afzal presented today*_b\y N
# . NS
. * | Mr. Muhammad llyas Orakzai Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
proper order please. . , \
&:\_&
REGISTRAR 54 3| (9
Z- 3’7["3.\ -3 This case is entrusted to S. Benc_H for prelihinary hearing

to be put up there on oﬁ'@ll@'
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| ‘BEFORE THE SERVICE TRIBUNAL, KPK, PESHAWAR.

Service Appeal No:- Q@ /2018

o

~ Muhammad Afzal:  “Yersus The District Account Officer,
‘ District Hangu & others:
........... Appellant ..........Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢
INDEX
|| S# | Description of the Documents | Annex | Pages
1. Grounds of Service Appeal with aﬁ“ davit N 5
2. | Addresses of the parties o
2. | Copy of the appointment order A q

Copy of service books

5. | Copy of retirement order

6. | Copy of departmental appeal

| | Copies of Writ Petitions

g. | Wakalat Nama

' Dated:- 22/03/2018

Through:- : .
' Muhammad Ilyas Orakzai
Advocate High Court,
Peshawar. .
&

Muhammad Shabir Khalil
Advocate High Court,
Peshawar.
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BEFORE THE SERVICE TRIBUNAL, KPK, PESHAWAR.

fChyher Palchtulthwa
Secrvice Fribanal

Service Appeal No- 4/3 /7018  pieyne 247

" Muhammad Afzal Sfo Haider Khan, Ex- Chowkidar
Government Girls Primary School Aziz Abad Hangu,
R/o Mohallah Aziz Abad, Village Shinawari, P/o Zargari,
Tehsil Tall, District Hangu. |

................................ »Appellant

1. The District Account Officer, District Hangu.
2. The District Education Officer (Female), District Hangu.

3.  The Accountant General, Khyber Pakhtunkhwa,
Peshawar.

4.  The Director Elemehtary & Secondary ‘Education
| Department, Khyber Pakhtunkhwa, Peshawar.

5. The Secretary Elementary & Secondary Education
- Department, KPK, Pehsawar. . '

led -, G day
6. The Secretary to Government of Khyber Pakhtunkhwae,
26(3[ o | Finance Department, Peshawar. S
U UUUPPPTOTPPRI Respondents
B o R e s

APlsEAL UNDER SECTION 4 OF SERVICE TRIBUNAL ACT, |

1974 AGAINST THE IMPUGNED ORDER NO 1138/42

DATED 14/07 /2017 PASSED BY RESPONDENT NO 2,

WHEREBY THE APPELLANT WAS NOT GRANTED HIS




. ®

PENSION GRATUITY AND OTHER BENEFITS ON HIS |

'RETIREMENT AT THE AGE OF SUPERANNUATION L.E. 60

YEARS', WHICH IS ILLEGAL, UNLAWFUL, AGAINST THE

LAW!/AND RELEVANT RULES.

Prayer;‘in Appeal:

* On acceptance of this appeal, the appellant may
kindly bei declared entitled for the pension , gratuity and other benefits “and
direct t:he respondents to issue pension, gratuity and other benefits
‘ immedia?tely, with such otHer relief as may deem fit in the circumstances of the

case.

ReSpeétfully Sheweth:-

Appellant submits as under:-

|
| .
[.  That the appellant was appointed as class-1V
| o
Chowkidar on pay of Rs. 1500/- per month on contract
baszs on dated 09/05/1998 vzde order No 1988-98.

( Copy of the order is attached as annexure “A”). -

2. T hat lateron the service of the appellant was
regulartzed as BPs-02 on 01 /07/2008. ( C opy of service

books is attached as annexure “B”).
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That the appellant has been retired from service on
14/07/2017 vide order No 1138-42. (Copy of order is

attached as annexure “C”).

That the appellant used to visit evéry day the oﬁice of
the respondents for issuance of pension alongwith

b_ther benefits to the appellant.

- That the respondents. used to delay the matter for one
or the other reason with out any reasonable:

Justification.

That finally the respondent No 2 orally refused to issue
order “of pension alongwith other benefits to th.e_

appelldnt.

That after refusal of respondént No 2 the éppellant :
filed a Departmental Appeal to the respondent No 4 on
dated 05/12/2017 vide DD No 1774, which is un-
| responded till date. (Copjz of departmental- appeal is

attached as annexure “D”).

That aggrieved with, the appellant has come before
't.his Honourable Tribunal on the following groitnds

amongst others.-
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- Grounds:-

A.

That the act of the respondents of not issuing pension,.

- gratuity and other benefits to the appellant is agafnst'

the law, facts, hence untenable in'law.

That the appellant has served in education department
for the period of almost 19 years, therefore, dccording |
to law and rules, the appellant is entitled for the

pension, gratuity and other benefits. -

That the Honourable Peshawar High Court, Peshawar

passed a judgment in favour of all contract, adhoc,

~ fixed pay employees pertains to their pension, gratuity

and other benefits in WP No 3394-P/2016 titled “Amir
Zeb... Versus...District Abcounts Officer  District
Nowshera & others” dated 22/06/2017 & WP no 2876-
P/2014 .titled “Sher Ali... Vefsus...Sem’or District

Accounts Qfficer, Nowshera & others” on dated

. 22/06/2017. (Copiés of Writ Petitions are attached as

annexure “E” & “F”).

That the respondents failed to appreciate the real

points involved in the case in its perspective, hence has

arrived at an incorrect conclusion.
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That by not awarding/issding the pension to the

appellant, respondents are violating the terms and

conditions of law and justice.

That by no issuing the pension benefits to the
appellant, respondents are violating the fundamental
rights of the appellant, because there is no source of

income of petitioner, except this pension eftc.

That the respondents by not issuing the pension to the
appellant are exercising the powers not vested to them

under the law.

That the refusal by the respondents perverse and

against the settled principles of law and natural

\

Justice.

That any other ground, .which has not specifically
taken in the instant Service Appeal, may bé argued at

the time of arguments with permission of this

Honourable Tribunal.
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It s, .thér_efore, ‘humbly , prayéd that on
acceptance of this appeal, the appellam mfzy kindly be
declared entitled for the pensioﬁ , gratuity and other
béneﬁts and direct the respondents to issue pension,
gratuity and other benefits immediately, with such
otﬁer relief as may .deeml fit in the circumstances of

the case.

‘Dated:- 22/03/2018

¢

Through:-

Muhammad Ilyas Orakzai
Advocate High Cpurt, -
Peshawar.
!
&

Muhammad Shabir Khalil
Advocate High Court,
: : Peshawar. '
Note:- |
As per instruction of my client, no
such like Service Appeal has earlier been filed

bj/-the Appellant in this .Hénourable Tribunal.
. N

Advocate.
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BEFORE THE SERVICE TRIBUNAL, KPK, PESHAWAR.

‘Service Appeal No:- /2018 |
Muhammad Afzal ~ “Yersus ~ The District Account Officer,
| - District Hangu & others
........... Appellant ...........Respondents

I B S S R S SRS S S

AFFIDAVIT

I, Muhammad Afzal S/o Haider Khan, Fx-
Chowkidar Government Girls Primary School Aziz Abad

'Hangu, R/o Mohallah Aziz Abad, Village Shinwari, P/o

Zargari, Tehsil Tall, District Hangu, do hereby solemnly

affirm and declare on oath that the contents of this

- accompanying Service Appeal are true and correct to the

best of my knowledge and belief and nothing has been

concealed from this Honourable Courﬁ




|

BEFORE THE SERVICE TRIBUNAL, KPK, PESHAWAR.

Service Appeal No:- /7018

~Muhammad Afzal Versus The District Account Officer,
| | | District Hangu & others
........... Appellant ...........Respondents

B R i S R e
ADDRESSES OF PARTIES

- PETITIONER

Muhammad Afzal S/o Haider Khan, Ex- Chowkidar
Government Girls Primary School Aziz Abad Hangu,
R/o Mohallah Aziz Abad, Village Shinwari, P/o Zargari,
/ Tehsil Tall, District Hangu.
RESPONDENTS | |

1. The District Account Officer, District Hangu.
2. The District Education Officer (Female), District Hangu.
3. The Accountant General, Khyber Pakhtunkhwa,
Peshawar. |
-4, The Director Elementary & Secondary Education
Department, Khyber Pakhtunkhwa, Peshawar.
5.  The Secretary to Government of Khyber Pakhtunkhwa,
| Finance Departmeq;t@é""‘“*‘ ar,
7

Through-_- ' QD

Muhammad Ilyas Orakzai

" Advocate High Cqurt,
Peshawar. - ,
o .

Muhammad Shabir Khalil
~ Advocate High Court,
- Peshawar.

Dated:- 22/03/2018
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O?-’HCE OF THE DISTRICT .EDUCATION OFFICER, (FEM# LE) HANGU.

RETIREMENT ORDER/NOTIFICATION.

Mr, Muhammad Afzal $/O Haider Khan GGPS Aziz Abad Appointed

_ on contract basis is hereby retired from Govt: Service 17-09-2016 (A.N) on
superannuation of 60 Years of age subject to the entitlement of Final Payment
of General Provident Fund Vide Notification issued by the Govt: of NWFP
Finance Department followed by No. BO-1/FD/1-22/2008-09 dated 30-07-2008
and Accountant General Khyber Pakhtunkhwa Peshawae No. H-24/ Fixed
Employees/2013-14/2011-12 dated 26-09-2013.

DISTRICT EDUCATION OFFICER
(FEMALE) HANGU

Endstt: No //38 - l/a?j Dated Hangu the /Y 2017.

Copy for information to the:-

1- Sub Divisional Education Officer ( Female) Pfimary Hangu.
2- District Accounts Officer Hangu. -
3- Official Concerned.

4-Office Copy. ) > - 7,

DISTRICT EDUCATION OFFICER
(FEMA$) HANGU
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TR A S A R T Y LT o,

The Director,

Secondary and Elementary Education
Khyber Pakhtunkhwa

Peshawar

Subject: - DEPARTMENTAL APPEAL FOR THE RELEASE OF PENSION/ ‘

GRATUITY AND OTHER BENEFITS TO THE APPELLANT

Respected Sir,

With prbfound ‘regards and g"reat veneration, the Appellant

" submits the instant representation before your honour on the

|

following facts and grounds.

1)  That the Appellant ;/vas éppointed' as Clags-iV (Chowkidar)
on pay of Rs 1,500/- per month on contract basis on dated
09-05-1998.

2) That later on the services of the Appellant was regularized
as BPS-2 on 01-07-2008. (Copy of _the service book is
attached herewith). |

3) That the Appellant has been retired .from service on 14
July, 2017 vide order No 1138-42. (Copy of the retirement

_ order is attached herewith).

~ 4) That after retirement, the Appellant use to visit every day

to the Office of District Education Officer Hangu for release
of his. pension/gratuity and other benefits in the light of
judgment of the Honourable Peshawar High Court, Peshawar

in writ petition No 3394-P/2016 titled as “Amir




A\

Zeb...Vs,..DistriAct Aécouﬁtl Officer District Nowshera” dated
22-06-2017, (Copy of the judgme,nt is attached herewith).

5)  That the District Education Officer, Hangu use to delay the
mafter for one or the other reason without any reasonable

justification.

- .6) That finally. the District Education Officer, Hangu orally

refused to release th_::e‘ pension/gratuity. alongwith other
benefits to the Appellaﬁt.
7) That aggrieved with, ﬁhe Appellant has came before your
worthy ;ppellate authority in this departmental appeal.
| it is, therefore, humbly requested that on

acceptance of this Departmental Appeal, the pension'/gratuity

~

and other beneﬁts‘jmay graciously be released to the Appellant in
the light of judgment of Honourable Peshawar High Court.

Yours sincerely,

(MUHAMMAD AFZAL)

S/0 Haider Khan '

R/0 Mohallah Aziz Abad

Village Shinawari, P.O Zargari
Tehsil Tall District Hangu

CNIC # 14101-3753001-5

Dated: -04-12-2017 Cell # 0306-8014142
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WRIT PETITION No.____°_ 12016, i |

Amir Zeb E .

Widower of A51ya Shafi,
R/o Fazal Ganj, Siace Mandi, L . _
-Rlsalpur Dlstrlct Nowshera ...........

P

P

e et P e e,

e Bbicin S A T N

e s ST o
R e i 2 e e s SRS 5

Versus _ | o

. ‘ |
\ 1.. The DlStI‘lCt Account Ofﬁcer : f
' L DlStl‘lCt Nowshera H

2. “The Accountant General
i I - Khyber Pakhtunkhwa, Peshawal.
\3 '.The Dlstnct Educauon Offi icer (Female), Fo
District Nowshexa 2‘, o
S
4. The Dlrector o ; :
Elementary & Secondary Education Department, " Py
- Khyber Pakhtunkhwa, Peshawar R 5 B
S | o . Ay b
5. The Secretary L - e ,
| ~ Govt: of Khyber Pakhtunkhwa e L?/ g
Elementary & Secondary Edll“,(;dtlon Department, - ///
Peshawar S 4 - . 7& b
6. The Secretary,
Govt: of Khyber Pal\htunl\hwa o
Finance Depamnent Peshawar........ . . Respondents .
s 5 M ?
V RUT PETITION UNDER ARTICLL 199..0F T™HE |
. wfes, A% C )NSTITUTION OF “THE ISLAMIC REPUBLI{Z‘ OFy, . :2
PAKIS TAN, 1973. ‘ - | S o
AR (o | Lo
@ulm]’ ‘\’% -

Respectfully Sheweth,

: , L ArTE
[ ) ! K 5 j
' Poshg\’:gr nglls*l urt !
, . 26 AUG 201‘
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IN THE PESHAWAR HIGH COURT
PESHAWAR

[Judicial Degartmentl

PR Writ Petition No. 3394-P/2016
Wit Petition No.3304-P/2016

‘Date of hearmg 22 06 2017

, Pentloner(s) - Am;r Zeb Wldower of Mst. Asiya Shafi b

Mr. Khush Dil Khan Advocate,

Respondent (s) -The District Account Officer Nowshera & 05

others by Syed Qaisar Ali Shah, AAG.

JUDGMENT

ROOH-UL-AMIN KHAN J:- _Through this Common

Judgment we propose ‘to  decide the foliowing

Constltutlonal Petltlons ﬁled under Article 199. of the

~ Constitution of Islamic Repubhc of Paklstan 1973

(the Constltutlon), as 1dentlcal questlons of law and facts
are 1nvolved therem and the writ sought by the pent :oners

1S also, one and the same,

1. Writ Petition No. 3394—P/2016
———=~Lon iNo.3394-P/2016

(Amir Zeb Vs District Account Officers Nowshera
etc) - .

2. Writ Petition No. 2867-P/2016

Mst. Akhtar Bibj Vs DlStrlCt Education Off“ cer (M)
- Kohat etc), :
3. Werit Petition No. 3143-P/2014 S
. (Muhammad Shah Zaib etc Vs Govt of Khyber
Pakhtunkhwa through Chlef Secretary and others) "
4, Writ Petition No.2872- P/2014.
~ Hakeem Khan through LRs Vs Govt of KPK
through Sectary Elementary & Secondary
Education, Peshawar ett)

5 Writ Petition No.1339-P/2014 _
(Mst. Rani Vs Sub-Division Education Officer etc).

6 Writ Petition No. S5-P/2015

(Mst. Bibi Bilgees Vs Govt of KPK through
_ Secretary Finance, Peshawar)

/ PETEY T E N

Pcshawar High Comﬁ

126 AUG 201 7
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2. Amn‘ Zeb petltloner in W.P. No. 3394 P/ 2016 is the

‘ wrdower of Mst. Asrya Shafi (late). His- grlevzmce is that
L on 28.02 2003 his wife was initially appomted as PTC on

_fcontract ba51s and, later on, by virtue: of Khyber

Pakhtunkhwa C1v11 Sqrvants (Amendment) Act 2005, her

'servrce was regulanzed On 31.07. 2015 durmg her

serv1ce she ‘met her natural death, therefore, he being her

- & '

w1dower/LR applled for payment of her all ddmISSIbIC

retlrement beneﬁts m pursuance whereof Ieave

~.

encashment GP fund and other admissible funds were pald

.A

to him by the respondents but his pensron clalm was

refused by ‘the respondents on the ground of lack of

‘ prescribed length of her regular serwce excludmg the

penod of her service on contract hence, this | petmon
3. Mst. Akhtar B1b1 the petltloner in Wrn Petition

No. 2867—P/2016 is the wrdow of (late) Lal Dm Class-IV

: employee She has averred in her writ petltlon thar her late

..r~'

‘husband was m1t1ally appointed as Chowk idar on

01. 10 1995 on contract ba31s however, later on, h1> service

was regularlzed V1de Notiﬁcanon No. BOl l 22/2007 08

dated 05. 08 2008 On 15 05.2010, the deceascd died
durmg h1s serv1ce SO she applied for her pensmn but the
same was reﬁrsed to her on the ground that the regular

serv1ce of the deceased employee was . less tnan the

prescnbed length of regular service, hence, thlS petithl'l

tars

EXAAE '
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4, . Muhammad bhah Zaib and Muhamnmd Alnan

i

Alam are the LRs of deceased Fal(har Alam Thelr

grlevance IS that their deceased father was- appomted as

Chowkldar on 13 01. 1998 m Mother Child Health Centre

Tank who later on, durmg his service was. murdered for
e - b ‘ 5o .

| Wthh,FIR was reglstered "agalnst the accused. Petltloners
apphed for’ reurement of the deceased. Vrde notlﬂcanon

dated 31 12 2013 the deceased was retired from service on

account of hlS death we. ﬁ 21 10. 2013 The famlly pension
of the decea_s;e__d was prepared and processed, hovyever, the
same was refused to the petitioners, hence, this petition.

5. Petitioners in Writ Petition No.2872-P/2014, are
the LRs of :deceased Hakeem Khan Class-I\}, employee,
who died darjng pendency of the instant,,_-»wri_tjj'petition.
_G_rievance of :the petitioners is that their predece;ssor' was

L . ‘ appointed ’as' Chowkidar on fixed pay . in‘ Education

Department on 24 04. 1993 Vide order dated 29 OE 2008,

; ‘. | | ~service of the deceased alongwrth his counterpaxts was
. : rcgularlzed by virtue of Khyber Pakhtunkhwa Civil X
I ' a o P

.  Servants (Amendment) Act 2013 w.ef. 30 06 2001 On p
- : e
+ I _ attammg the age of superannvatron the deceased got
oot i . .
1 retired on 31 12 2012, so petrtrcner applied for grant of his

'y .
' J . pension but the same was, rcfused hence, thlS petmon

zi‘f

. Y Mst. - Rani, p‘etltioner in ert ‘Petition
1 . ‘ s . §<"

LR ¥ '«’I
1.

No. 1339-P/2014 is the wrdow of Syed Imtlaz Ah Shah

31

(late) Class-IV employee. She has averred in- her writ

."‘v..'
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The learned Addl A.G. also questioned the mamtamablhty of
the writ petmons on the ground that sectlon 19 {2) of the
Khyber Pakhtunkhwa C1v11 Servant Acts deal w1tn right of

pens:on of deu,used uvxl servanl, which- squmc!y Lulls in

-Chapter-II pertammg to terms, and eondmom of service,

:\

\ therefore, Jurlsdlctlon of this Court under Article "’12 of the
. ] Constrtutlon is barred. | .

: 9.‘4 I—Iav:mg heard dfe arguments of ]earned'ijer)unsel for : §{§

: . '. :_ S L a the partles record deplcts that undlsputedly the deceased E

| employees Were the Civil Servants and mstant writ l E,}

: petltlons have been ﬁled by their LRs qua therr pensions. - ggi

2 ’ Smce the eontroversy pertams to pension of the deceased 'ji

-~ employees Wthh accordmg to the contentlon of worthy " Tg

Law Ofﬁcer 1s one of the terms and condmons of a civil ’ &g

servant under section. 19 (2) of the C1v11 Servants Act, ;

E 1973 hence before determlmng the ehglblllty of the k

| &

: deceased employees to the pensxon or other\mse we, | : ’%

would hke to ﬁrst meet the legal questlon qua

A e
Rt b Y

ma1nta1nab1hty of the mstant writ petltlons on. the ground - ¢ g ‘
g
of lack of Jurlsdlctlon of this Court under Artlele 212 of bk
v
~ the Constrtutlon To ‘answer the questlon, 1t would be N
x advantageous to have a look over the deﬁmtlon of “Civil ,:
. Servant as eontemplated under sectlon 2(b)-of Khyber % Y

& Pakhtunkhwa Civil Servants Acts 1973 and secuon 2 (ad ) ’

-‘ of Khyber Pakhtunkhwa Service Trrbunal Act,.r974 For

the sake of convemence and ready reference deﬁmtlon .
ATTE , b

1 ?\.ﬁ

i | L

Peshawar High Oua'{;' ! : :;;

26 AUG 2017 =
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given in both the Statute are reproduced below: one after

R
ENY

the other | g

. “2(b) “cwll servant” means a person who is a member
‘of a civil service of the Province, or who holds a civil
post in. connection with' the affairs of the Province; but
does not include---

(i) A person-who is on deputation to the Provmce from the
Federation of any other Provinee or othor authority;

(i) A person who is employed on contruct or on work elms;,ed
basis, or who is paid fromcontingencics; or

(iii) A person who is a “worker” or “workman” as defined in the
Factories Act, 1934 (Act XXV of 1934), or the Workm.m s
Compensatlon Act, 1923 (Act VII of 1923). :

#8.2(a) “Clwl Servant” means a person Mr has
been a civil servant within the meaning of the Khyber
Pakhtunkhwa Civil - Servants Act, 1973 (Khyber
Pakhtunkhwa Act No. XVIII of 1973), but does not include
a -ciyil servant covered by the Khyber Pakhtunkhwa
Subordmate Judiciary Service Tribunal Act, 1991; ]

As per the deﬁmtions of a “civil servant” gwen in the two
Statutes referred to above the petitioners nelther heldlng
any civil post in connection with the affalrs of the Provmce
nor have been remained as civil servants, thus do not fall

w1thm the deﬁmtlon of “cml servant”,

10. Though section 29(2) of the Khyber Pakhtunkhwa

C1v1l Servants Acts, 1972 in the event of death of a civil

R ,',..t.‘._-:

servant, whether before‘ or after retu'ement-conferred a

LI
B

rtght of penswn on hls/her fam11y who shall be entltled to

receive such pensmn or- gratulty or both as prescrlbed by
x'{'

Rules. It is also undenlable fact that pension. and gratulty

, fall within the ambit of terms and condmons of a civil

e

'\:-?1

V/‘ / servant, but a 'legal questg'gn would arise as to whether the ¢

legal heirs i.e. family of a deceased civil servant would be
competent toj: agitate his/her/mei_r grievance ‘i_rjegarding

pension before the Service Tribunal, particularly, when

EXAMIKER U i
trmhawarﬁirt L2oU .*% "

2 6 AUE 2017 -
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‘he/she/they do not fall within the deﬁmtlon of Civil

Servant The Servxce Trlbunals hqve been constituted
under Article 212 of the Constltutlon fOl deahng with the -
, grrevances of cml servants and not for their legal helrs

*.

The questlon regardmg fi lmg appeal by the legal heirs of

j\.\deceased’s cwll servant and junsdlcnon of Service

lublmul uopp‘ed up belone the Ilon ble bupteme Court in :
: j
‘case titled, “Muhammad Nawaz, fSpccial Secretary

Cabinet Divisio‘n through his Legal Hetrs Vs Muustry fi
“of Fmancc Government of Pakxstan through its
| Secretary Islamabad” (1991 SCMR 1192), which was

set at ‘naught in the following words -

“A ClVlI servant has been deﬁned in section
.2(b) of the Civil Servants Act, 1973, A right
+of appeal under the Service Tribunals Act,
1973 has _ been given to a- civii servant
aggrieved by any final order whether original
-or appellate made by a departmental authority
- in respect of any of the terms- and: conditions ,_
of his serve. The appellants admittedly are the g

- legal heirs of the deceased civil ‘sérvant and '
. there bemg no provision in thé service s
Tribunals Act of 1973 to provide any remedy G
“fo the Successors-in-interest of g cml servant,
the learned Tribunal, in our view, was correct
“in holding: that the appeal before. it stood

_abated and the same is hereby mamtamed” i

In case tltled “Rakhshinda Habib Vs Federat ion of Pakistan | «g
and others” (2014 PLC (C.S) 247), one H‘abib u’rﬂRehman -f;;g \
'/ Dtrector General i m Mlmstry of F01e1gn Affalrs aggrieved by ji

SLA g;ﬂ :

!} : h.IS supersesston f Ied appeal before the worthy Service

.

B i

Trlbunal but unfortunately, during pendency’ of appeal he died,

>
ol

therefore his appeal before the Federal Sex vice Tribunal -

PR

Islarnabad was abated. Rakhshinda Habtb xthe widow of i

4

Mmem—— e,
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deceased‘then filed constitution petition NOIOZI of 2010

before "the Islamabad ‘l-ligh Court, but the 'sarn\e?'was dismissed

vide Judgment dated 13 06.2013, agamst wh1ch she preferred

'.aforesaxd appeal before the Hon’ble Supreme Court which was

. allowed and it was heId by the worthy apex court that -

That c1vxl SeI'VaIlt could not be promoted -alter his
death however, pens1onary benefits of promotron
could ‘be extended to the legal - he1rs of the

deceased employees” ’ j_{ . \
11 ~§lomg t.lu'oug‘v,'li the law on the srnbje(:i' tand deriving

wisdom [rom the pr1n01plcs laid down by the Honble apex
Court in the Judgmehts (supra), we are ﬁrm 10 our view

that pet1t1oners/legal helrs of the deceased. emp’oyees have

‘ locus standi to ﬁle these petitions because the pensionary

beneﬁts are mheutable which under sectlon 19 (2) of the
Khyber Pakhtunkhwa ClVll Servant Act, on the demlse ofa
cml servants devolves upon the legal helrs The
petltloners -as stated earher being LRs of the deceased
civil servants do not fall W1th1n the deﬁnltlon of “Civil
Servant s and they having no remedy under sectlon 4 of

the Serv1ce Trlbunal Act to file appeal before the Service

.U

Tribunal, the bar under- Artlcle 212 of the Consmtutlon 18

- not attracted to the writ petitions filed by them and thls

Court under Artlcle 199 of the Constltutron is vested with

the junsdlctlon to entertam their petitions.’ Resultantly the

lObjCCtIOI] regardmg non-mamtamabxhty of - the _petitions

Azt

stands rejected.

]
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12. Advertmg to. question of entltlement of the

deceased employees rto the pension, we Would like to

reproduce the relevant rules of the West Pak.nstan Civil g

Servrces Pensions Rules 1963 below as! these would s

advantageous In resolvmg the controversy - } ‘ §’

X S

ol

b “22 Begmnmg of service- Subject to i

i ‘ . any special rules the service:. .of e

R a © - Government servant begins to quallfy for ! E
et pension when he takes over charge of ihe '

post to which he is first appomted ST

Rule23 'lemporary and officlatmg

. X service—Temporary  and officiating o

"~ service shafl count for penslod as 4

" indicated below:- »
| ‘ , (i) Government servants borne on temporary ‘

establishment- who have rendered ‘more
than five years continuous temporary
service for the purpose of pensron or
gratuity; and .,

(i) Temporary and’ ofﬁclatmg service followed
by confirmation shall also count for.
pensron or gratulty :

Yoar, L
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| 13. The, rules 1b1d reveal that the. service of " \f;
government servant begrns to qualify for penswn from the %

o | very first day of hrs/her takmg over the charge 1rrespect1ve , a‘

of the fact whether h1s/her appointment “and —"e‘ntry in to | :f

-service was: temporary or regular It is also clear from - 1;

sub-rule (1) that contmuous temporary serwce of a civil _. ;

servant shall also be counted for the purpose of pensron and | : i

Caia

s
5 A

i e

e
TLE L

gratuity and by virtue of sub rule (11) tempo ary‘ and

2K

/ /ofﬁmatmg serv1ce followed by conﬁrmatlon shall be ;

G

B

eounted for pensron and. gratulty It is undemable fact that

the NWFP Crvrl Servant (Amendment Blll) 2005 was

R g e

passed by the provmcral assembly on 5% July 2005 and

NP g e

Pcshagégr ngh%oun _' | Y
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T




——————

3

&'//

have completed the prescrxbed length of serv1ce
SCI'V]CC towards pensxon sha!l be counted from the

of their appomtment and not from the date of regul

.of thetr servxce

:: 10 @

assented by the Governor of the Province on '12‘? July 2005
whereby sectlon 19 was amended and all the cm] loyees of

the Provmcnal Government selected for appomtment in the

prescnbed manner to the post on or after IS day of July

2001 but on _contract basxs were deemed to be appointed

on regular basxs They were declared C1v1l “Servants,

however ‘were held dlsentltled for the pensxonary benefits.

Section 19 of Khyber Pakhtunkhwa Civil SerVants Act,

1973 was further amended by Khyber Pakhtunkhwa C1v11
Servants (Amendment) Act, 2013. The text of sectton 19 (4)

(prov1so 1 and 2) are reproduced as below:-

“Provided that those who are appomted in the
prescribed manner to a service of Post.on or
after the I July, 2001 41} 237 July, 2005 on
contract basis shall be deemaod 10 ;/mvc lwuu
appolnted on regular basis: v

Provided further thay the amount of
Contrlbutory Provident Fund subscrzbed by

the civil servant; shall be transferred to his
' General Provzdem‘ Fund

14. " From bare readlng of 5 ection 19 of Amendment

Act 2005 and . 2013 respectlvely it is mamfest that the

persons seIected for appomtment on contract ba31s shall be
deemed as regular employee and subsequently were held

entitled for pensxoneuy beneﬁts The deceased empioyees

"I..‘).) -

as their

. ’..“

first day

.-,_ N

q

arlzatlon
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15. L =

We deem it appropriate to mentior: here that

‘question of interpretation and trye xmport or the term

pension was ralsed b%fore the august Supreme Court of

Pakxstan m case titled “Government of NWFP through

. Secretary to Government of NWFP Commumcatxon &

Works Department Peshawar Vs Muhammad Said

.- [ : Khan and others (PLD 1973 Supreme Cou,rt."of Pakistan
| ' | R

' 514) wherem it was held that

“It: must now be taken as wel] aettlea’ that a
person who enters

~also . Something to

“retirement o what

benefits, grant of pe

'. valuable of such ben

g settled that pension
Servant is no longer

nsion being the most
efits. It is equally well
like salary of a.civil
a bounty but g rzght
acquired after putting a satzsfactory Service
Jor ihe prescribed  minimum period.. A4
Jortiori, i cannot be reduced or refused
arbitrarily except 1o the extent and. iu the
m(mner provided in the relevans rules.’

Ie. In case titled “Secretary to Govt: of the Punjab,

Fmance Dcpartment Vs M. Ismail Tayer and 269

others”

2015 PLC (CS) 296 the august Supreme Court of

Paklstan was pleased to heId that the pensmnary beneﬁts IS .

A

not a bounty or: ex-gratla payment but a rlght ac

l

quxred in

con51derat10n of past servnc,e Such right to . penston lS

vested rlght and legitlmate expectation

- Servant,

F“/\a 4

E?
Fe snawar H:gu%\o
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. .
17. For what has been dlscussed

v

«bove we by

departments to pay pension of the deceased employees to

the petztloners/LRs of the deceased.
- Annoynced: " .
22.06.2017 ‘

Straj Afrtit P.8,

V. | /é / /4////{///4@”/4

anampmiby . 0

allowmg these writ, petmons issue a writ to the respondents < <~——{

b CRET'F'E" TO BELTRUE copy
. . : . 2:::"':\:::5?‘. .q'un Poshewar
L PR o - . . 20UN hch.d.. cl. e .gx
. 26°AUG 201
¥
. ‘} ‘: —
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BEFORE PESHAWAR HIGH CQURL. PESHAWAR,

N W.P.No. 7/";\ Y/?om

| "‘, Sher Ah son o[‘ibad Gul

Lo ' [
&

Lo i+ VERSUS
. ) Senior District Acwunts oftmel ‘Nowshera.

: ;‘ - 7)’\/ Executive District Officer Nowshem
’ 33)(// Sub Divisional Educatlon thcel (Female) District Nowshm
4)/ District Education Officer (Female) Primary DlStl‘lCl Nowshela
w)/ Principal analy Glrls Schoo] Nlmmpur Distt: Nowshmc
6)&/ “Director of Education (Pemal c) Ddbgau Garden, Pesh'lwal

+
e e _/_ ..

7) Govt. - of KPK- tluounh Sucwta ry Education, Cmi Secretariat,
.' ‘Peshawar. B .'
%-:..8) Govt. of KPK" :th_mugh §ecretm’y Pmancc (,ml Secretariat,
: Peshawar. o

.j ! -
é( 29 Accountant General, Accountant General Office,
‘Govt. of KPK, Peshawar...... DR f espondents

WRIT PETITION UNDER ARTICLE 199 OF

////"‘/D ‘ THE CONSTITUTION OF ISLAMIC
/,_: REPDBFIC_%-OF‘PAKISTAN, 1973 ‘
Sy | ;
Pre er: |
) - coon T {
On acceptance of this writ petitiod, ‘the"
petitioner may kindly be declared uml!cd for: ;
the pension, gratuity and other benefits ands !
direct the ré :pondmi to, issue peusion. nmuuw‘ ,’
and other bun,ms imm t,chau,ly NN 1
Re .)ectﬁliaf;.' Sheweth; .. ; S R

Pelifioner-humbly <:ubmit<; as under:
1) That the }JLUUOHCL was appoim'ed as Class-{V (‘how \1dt r on pay of

Rs.1200/- per mouLh on adhoc relief (fixed) on dated 01. (8 1997 vide

order No.3435. (Copy of the order is Annexed us Amlc\uw AT,

ATTERTED.

- EX NER T
Peshawar High chrz . ¢

12 AUG 21'117;
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6)

b.

d.

That later on the: berwces of the appe]lant was :Lgulanzed as BPS-02

-That the pctmomr has been retuc,d from service on 30.06. 2014 v1cle

\issuance of pension along with other benefits to the pclmonel

That respondents used to de]ay 1he matter for one or the other reason

w1thout any reasonable Justxhcatlon

along with other beneﬁts to petmonel

- others.

i
|
 GROUNDS:
|

b

T “Mraaeg 72

N _5..,1

e _anzv:«zixz.._a_. S

on 01.09.2007. ((,opy of service book is Annexure ¢ B,

order No.4410- 12. (Copy of the 01del is Annexure “C*™).- -

That petitioner used to visit every day thc office of 1espondcnts for

;
3

- . ‘2 !

That f naily the mspondcnlb (nally lbﬁ.lbb(.' to issuce 01du _0i” pension o ;,

‘

That aggneved with, petltloner has came before this Hon’ble Court in

this constltutmnal peuuon on the’ followmg rounds am(,ngst the

t

t

That the act of lespondents of nol 1ssumg peunsion, gxatmty and other”

benefits to the petltloner is againstlaw, facts and untenable in law.

That the petitioner has served in the education dépdrt{ilpnt for a

_period of almost 17 y{:ars, therefore, according to Iaw‘a,r}.d; rules the
petitioner is entitled for the pension, gratuity and other beneﬁts.

That the respondents f'uled to applecnate the real pomt 1nvolved in

the case in its perspectlve Hence has amved at an. mcorrect

conclusion.

That by not awarding / issuingthe pension to the- petitioner,
‘respondents are "violating the terms and conditions .of. law and

justice.

Tvgq oy
LY

That by~ not lsbumg - the pensnon benefits to the pezmonel

respondents are wolatmg the fundamcntal rights of the petltlonel

because there is no source of mcome of petmonu e\cept this
pension etc,

A‘fT TED
ER
Peshav)\(lar High Court

11 2 AUG 2017 ‘f “'.\
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'Thdt the respondents by not lssumg the pension to 1he pet1t1oner are

exercising the powets not vested to them under thc ]awr*f"%

‘Thal the refusal by the respondents regarding | pensmn and other

benefits is pewersant and agamst the settled puncrp]e of law and
jllSthC

S

It is, therefore requested that on acceptance of this writ

L petmon the petmoner may kmdly be declared entltled for the

pension, gratuity and other bcpcﬁts and direct the lespondents to

1ssue pensmn gratulty and oth 1yeneﬁts immediately.
o . t R

‘,

Any othe1 relief which thlS Hon’ble Court deems appropnate

m the cxroumstances of the case and not specifically. asked for may
kmdly also be granted

PR
% Eara Y
g

Nata

;Tzhrough

‘AZAFAR ALI KHAN :
;Advocates High Court Pe >hawar

.‘LIST OFBOOKS =~ "

*

etltlon has earlier been ﬁled before thls Hon’b[e Court.

|
|
CERTIFICATE:. : e
: Certified as per mformat10n furnished by my client that no such like writ
1)
: 2)
|

- . - e
o s e e e e rL

Constitution of Islamlc Republxc of Pakistan, 1973
Law books as per néed.
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1

, Khyber Pakhtunkhwa etc”, tp,xs writ petition is transxmtted

e e e S

IN THE PESHAWAR HIGH COURT PESI-IAWAR
JUDICIAL DEPARTMENT. :

wm Petition No. 2876-P/2014

1

Dateofheanng..........;_;i...22062017

Petltloner(s) by Mr. Zafar Al Mr. Zafar Ali Khan advocate
Respondent(s) by. yed Qalser Ali Shah, AAG

iJUDGMENT

ROOH-UL-AMIN KHAN, J:- Vide our "éo}}‘lmon

Judgement of even date placed in connected ert Petltlon

No. 2246—P/2016 tltled “Rlzwan Uliah Vs Government of

to the concemed Secrctary tio Government of Khybcr

¢~

Pakhtunkhwa to treat the same as Departmental Appeal and

decide it stnctly m accordance w1th ‘the Civil Servants
!

Pension Rules, 1963 und in h;,iu ol the guidelines pmvulcd

by this court in _]udgement passed in Writ Petltlon No 3394-

P/2016 tltled “Amnr Zeb VS’ Dlstnct Accounts Officer,

i
Nowshera ete”, : S

Announced on,
22" ofJune, 201 7

‘Jimir

CRETIFIED TO : orY

hoawar E?‘ st't Pershawoar
P\eu:ih?)rlsed UnderiArticie 87 of
tl'hu Qanun-o-Shahadat Ordur 1984

121AU8 2217
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IN THE PESHAWAR HIGH COURT
: . ; g PESHAWAR,
" ‘ ‘ {Judicial Department].

Wnt Petltlon No 2246-1’/2016

Date of hearmg 22.06. 2017

b e el
Lt

Petitioner(s):- Rizwanullah l) Mr. Khalid Rehman, A'dvocate.

Respondent (s);;va Syed Oajéar Ali Shah AAG. -

JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this. :'common

%

judgment, we, propose to.decide the followmg wr1t petmons

J as identical questlons of law and facts are 1nvolved th»rem -

|
|  Writ Petition No.2246-P/2016
- Rizwan Ullah Vs Govt
i Writ Petition No.290/2016
Haq Nawaz Vs Govt .
Writ Petition No.3061-P/2015
Mehrab Gul Vs Govt  §, ,
Writ Petition No. 108m017
Saadullah Khan Vs Govtj,
Writ Petition No.1281-P/2016
Naimatullah Vs Govt.
Writ Petition No.1626-P/2015
Shafiq ur Rehman Vs Govt
Writ Petition No.1861- P/2016
Siyal Khan Vs Govt -
Writ Petition No.2177-P/2016 o
Hamidullah Khan Vs Govt .
Writ Petition No.3373-P/2016 '
Anderaf Gul Vs Govt
Writ Petition No.286-P/2016
Basir Azam-Vs Govt |
Writ Petition No.2868-P/2016
* Gulistan Khan Vs Govt

\y. / Writ Petition No.3226-P/2016

Ashiq Ali Vs Govt
 Writ Petition No.4623-P/2016
Said Mali Khan Vs Govt.
Writ Petition No.4924-P/2016
. Malik Wali ur Rehman Vs Govt
Writ Petition No.457- P/2016
Liaq Shah Vs Govt B

AT TESLTED

e EXAMINER -
“ Peshawar High Court _
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Writ Petition No. 4923-P/2016
Gul Zarin Vs Govt T
Writ Petition No. 4086-P/2016
Hayat Hussain Vs Govt -

Werit Petition No.3203-P/2016
Muhammad Rehman Vs Govt
Writ Petition No.4179 T 2015
Mian Asfandyar Vs ch}*
Writ Petition No. 181-]'3//017
Parveen Begum Vs Govt.

Writ Petition No.2876-P/2014
Sher Ali Vs Govt B
Writ Petition No.501-P/2016
Fazal Khan Vs Govt '
Writ Petition No.2064-P/2016
Rahim Shah Vs Govt ",
Writ Petition No.4683-P/2016

'Abdul Qadeer Vs Govt .-

Writ Petition No. 3451-P[2016
Nisar Bacha Vs Govt .t

Writ Petition No.307 1-D12016
Shah Jehan etc Vs Govt.-

Writ Petition No. 3368-P/2916
Abdul Ghaffar Vs Govt

Writ Petition No.3639-P/2016
Nadar Khan Vs Govt
Writ Petition No.3367-P12016
Syed Muzarab Shah Vs Govt
Writ Petition No.3369-P/2016
Muhammad Faiq Vs Govt
Writ Petition N0.3370-P‘g[2016
Syed Man Shah Vs Govt¥. '
Writ Petition No.590-P/2017
Rab Nawaz Khan Vs Govt
Writ Petition No. 204-P/2017
Zahir Shah Vs Govt
Werit Petition No. 1072-P/2017
Noor Zada Vs Govt -

Writ Petition No.337-D/2014
Ali Man Shah Vs Govt _ .
Writ Petition No.724-D/2016
Ghulam Shabir Vs Govt
Writ Petition No.651-1)/2016
Syeda Allah Wasaye Vs Govt
Writ Petition No.515-D/2016
Rab Nawaz Vs Govt ‘

* Writ Petition No.2-D/2015

Muhammad Jaffar Vs Govt
Werit Petition No.278-D/2017

Rashid Ahmad Vs Gomal University

Writ Petition No.31-D/2017
Mehmood ul Hassan Vs Qovt

WP2246P201 (;‘J udgements

. e e e ——
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‘_;//

Writ Petmon No. 880-D/2016
Abdul Rashid Vs Govt
Writ Petition No. 94-D/2016
Rab Nawaz Vs Govt
Writ Petition No.399-D/2014
Bibi Amna Vs Govt ¥
Writ Petition No. 410—D/2016
Rehmatullah Vs Mst. Azra Bibi
Writ Petition No.1397-P/2014
Azam Khan Vs Govt |
Writ Petition No.1396-P/2014
Roshan Din Vs Govt )
Writ Petition No. 620-P/2015
Saleem Khan'Vs Govt
Writ Petition No.376-P/2015
Mubhammad Ramzan Vs'‘Govt
Writ Petition No.843-P/2015
Lachi KhanVs Govt
Writ Petition No.4538-P/2015
Raham Khan Vs Govt  ~
Writ Petition No.176-P/2016
Shah Nawaz Vs Govt -
Writ Petition No.1167-P/2016
Muhammad Shoaib Vs Govt
Writ Petition No. 599-P/2'016
Abdur Rehman Vs Govt ..
Writ Petition No. 2044-1”12016
Muhammad- Aslam Khan Vs Govt
Writ Petition No. 4798~P/2016
Dilfaraz Vs Govt
Writ Petition No.4799-P/2016
Muhammad Igbal Vs Govt
Writ Petition:No.3506-P/2016
Noor Muhammad Shah Vs Govt
Writ Petition: No.588-P/2017
Mumtaz Khan Vs Govt
Writ Petition No.4800-P/2016
Sherullah Jan Shah Vs Govt
Writ Petition:No.4801-P/2016
Muhammad:Azam Khan Vs Govt

. Writ Petition No.4802-P/2016
Zinda Khan Vs Govt .
Writ Petition-No.842-P/201S
Wakee] Khan Vs Govt -

- Writ Petition No.4131-P/2016
George Masih Vs Govt : -

~2. Facts in bnef forming thc background of the above writ

petitions are that petitioners are Class-1V employees. They

were initially - recruited/appointed ~ on
| AT ;&%TED
W92246P201 6-Judgements Pa ’“a”)‘/(af H{;E"i ceet

,’},‘-'1 A
U S L ..J




contract/adhoc/temporary/ ; ".ﬁxed pay basis in various

departments of the Govemment of Khyber Pakhtunkhwa By

virtue of the Khyber Pakhtunkhwa Regulatlon Acts their
service was, ]ater on, regulanzcd After their retrrements the
v petltloners have been refused pcnswn by the respondents-
departments on the ground of lack of prescribed length of
their regular sérvrcc Grrevance of the petitioner . is that the
respondents—departments by excluding the period of their
temporary/adhoc/ contract/—ﬁxed pay service towards their
regular servrce have 1llegally deprived them from’ pensmn as
under the law !and rules thelr temporary service was to be
calculated/courrted with re_gular service, hence, these writ
petitions. - : : 4
3. On day before yesterday i.c. 20.06.2017;'rhrase writ
petitions alon'gi' with conh;:r:ted writ petitions in respect of
family pensi;ori{' of decea;éd civil servants, were fixed for
Mm_p - S ‘ h'earrng. 'i'he r_rijoment, -tlrés? writ petitions were talrrar\ up for
N S hearing, learrxeri AAG. rz:i,sed a preliminary objection qua
marntalnabllity of the mstant writ petitions on the ground that g
since the petrtloncrs are rcllred civil servants: and they

f‘ :

claiming theirir‘ight conferrjgd upon them by section'.19 of the

"' Khyber Pakﬁfunkhwa civil Servant Acts, 1973; which

t)
) ‘r

{

i // [. v

| ‘5 pertains to the terms and condmons of a. civil. servan
_therefore, the Jurxsdrctron of this Court is barred under Article
212 of the Constltutron asx the same exclusively falls in the

domain of the;Servrcc Tr:b_j’-rnal.

i ':!\"“
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4. . When confronted with the prehmmary objectlon,

- learned counsel for the petlttoners sought tlme to assnst the

N '1. Sl

Court hence; the cases were posted for today

\

5. Today, learned‘ counsel for pettttoners tned their
N § - ~§:r,'
level best to wnggle out of the situation by submlttmg that

petitioners are no more cml servants as they have already

b 1:2‘

been retu'ed ﬁom servnce, hence under sect:on 4 of Service

‘Tribunals Act 1973, thelr appeals before the Service

‘i

Tribunal would be mcomoetent The next hmb of their
arguments was that snnce the petmoners have been
dtscnmmated therefore, under Article 25 of the Constltuuon,
this Court i is: vested thh the powers to quash the illegal
action and, inaction of .the respondents. Some *of learned
counsel for the petmoners straightaway conceded the bar on’
the Junsdlctlon of this Court in the matter of pens on under
Article 212 of the Constitution and requested for tr{:.ating the
instant pettt{ons as Departmental Appeals 'an'd.s‘ending the

same to the- compctent authortty for onward proccedmg

“6. We are not in:consonance with the ﬁrst argument

.

o

of leamed counsel for the petntloners because under section 2
(a) of the Servnce Trtbunal Act, 1973, “civil servant” means a

person who ls, or has bcen, a civil servant w1th1n the

meaning of the Civil Servants Act, 1973 Peuttoners are £y

‘ g ¥
retlred cw11 servants Admtttedly, dispute rcgardmg, pension &“ >

. »

of a civil servant squanely falls in terms and condtttons of

service of a cwxl servan? hence Service Trlbunal is vested

- WP2246P2016-Judgements | ATTEGTED
S EXMMNER
Peshawar High c;,g;g
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with exclusive jurisdiction in such like 'ma.tt.el_'r-. It has
persistently been held by this Court as well as by the august
Supreme Cou.rt of Pakista-ni that a civil sewartt, liflﬂ_‘g:i_g'grieved
ey a final order; whether original or appellate, pas?_sted by the
departmental euthority %v‘i't:h regard of his/her ‘.t_ertns and
conditions of service, the% enly remedy availablefte, him/her

would be ﬁlmg of appeal before the Service Tnbunal even if

the case mvolves vires of parttcular Rule or notlﬁcatlon

~ D !
«; r

7. -So far as the ;er,gument of leamed' counsel for
p‘etition'er w1th regard ﬁ) discriminatory treetrr1ent and
violation of Artlcle 25 of the Constitution is concemed we
deem it neeessary to clarafyr that a civil servant cannot ‘bypass
the JUtlSdlCthﬂ of Servxce Trlbunal by taking shelter under
Article 25 of the Constltutlon in such like matter. The Seryice
Tribunal shall have the excluswe jurlsdxctxon ina case which
is founded on the terms and conditions of service, ¢ven if it
involves the questnon ofj:n}/xolatxon of fundamentaé rights
because the Service Tribu;ials constituted und‘er.'A'rticle 212
of the Consututlon are the outcome of the constltutlonal
provisions and vested w1th the powers to deal wrth the
grievances of civil servants arising out from -ofiginal or’

appellate order of the deparlmcnt

8. ‘As. regards the submission of leamed counsel for

_. petitioners to _tteat the instant writ petitions. and«l:Send the

same to the concerned authorlty for cons:deratlon/d geision,

i.

the same has weight. In thi.s regard we are ffortiﬁed by the :
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/ | ) | | ju'dgment of the august ‘épex Court in casetltiec, “LA.
/ . @&?3 | Sher}v;mi an§ ;othcrs v _(iévernment of Palgi)s‘tz‘i,li:fhrough
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SCMR 1041)."
9. In vjéw of the aij_ove, it is held that al} ;'gﬁcsc writ
-petitions are not maintaiq;}ble, however, in the _jﬁgerest of

justice, we instead of dismissing the same, tr_a;ismit.to the

LT - concerned Secretaries to, the Government _of. Khyber

Pakhmnkhwa -to treat thef,n as departmental appeals and
| . ‘ . decide strictly -in accorda‘:nce with Civil Servants_Pension
Rules, 1963. .. | e

L 10. Bcfore parting V-Vlth the judgment; we;.deem it
' approprlate to mention hcre that the conoerned Sécretarles
| whilc dec_xdmg the departxﬁental appeals, may;-lakc,guxdance

from the judgment of this Court rendered in Writ. Petition

No.339'4-P/20_16, fitled, ‘%mir Zeb Vs District ‘Account
Officer Nowshera etc” dafed 22.06.2017, wherein guideline
has been provi'ded for elig"ibi]ity of a civil servant for the
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v BEFORE YHE SERVICE TMBUNM KHWER PAKHTEW KHWA

: | PESHAWAR -
% SERVICE APPEAL NO: 413/2318
Muharmad Afzal i’etatmncr
VERSUS
1. District Education Officer (Female) Hangu & O!hcr.-.r.._'...Respondcnts

Parawise Comments on behalf of respondent no: 2', 4, &5 ,
Preliminary Objections:-

1. That the present petition is beyond the jurisdiction of this Honourable court

o

That the petitioner has goi no focus standi

That the peritioner hias concealed material facts from the Honourabie Tribunal

3.
4. That the petitioner has not corae to this Tribunal with clean hands
5. That the stant petition is net maintainable in the eves of law.

Respectinlly sheweth

I (orrect that the petitioner tock over charge on 09.05.1998 as Chowkidar
2. Incorrect, the services of petitioner were regularized on 01-07 '-/G‘)S through

Finance Deptt Notification No. BO-1/11-22/2011-08 dated: 29»0i-?008 and
the Govt. of KP Finance Department further clarified vide h s office
notification No. SO{SR}-IVFD/12-1/2005 dated: 27-02-2013, the K:P Civil
servants (amendments) act 2013 that all civil servaats appeinted to a service
or post on or after 1™ July 2001 should be deemed to have bgéa appointed on
regular basis and will be eligible for pension and petiﬁéner was lappointed
before 01-07-2001, as illustrated in the said act in concfudﬂd Para .that those
employee who are not Civil Servant as defined in Qectmn Z{b\ of me KP Civil
servant Act 1973, {Copy attacied as arnexure “A™y ’
Moreover in response to AG KP Peshawar queries, the FD once azam nonf' ed
vide notification BOIFD/1-2/2008 dated: 30—07— 2608, that all- mc cL.ss~1V
fixed pay cmployees have been regular in- BPS 1, gwm Iile :».taius of civil
servant wef 0*-()7-)908 {copy of FD notxﬁcatmn a!éngwnn AG KP
Peshawar letter attached as annexure “B & C” tespecm'ciy, the serwces of
petitioner was mandatory to be reckoned to pemxon ﬁ“om the date of
regularization ie. 01-07-2008. 17/09 /20/ 6
3. In correct as stated that petitioner retired on 1-4-6‘7-96'}_"" {A/N) on

superannuation period and his total repdar service is iess then 10 years, hence

no pension benefit can be granted to him according@ to rules.

4 Asin Para 3

5. As stated in Para No- 2 zbove




As stated in Para No: 2 & 3 above .
7. No comments the appellant has not right to dictate as there is a crystal clear
Rules that contract employee are not entitled for any pension beneht. A

GROUNDS:- |

A. Not correct as stated that the retirement order dated 14 07 201 7 IS legal &
according to rules & policy of the Govemment _‘: -

B. Not correct as stated in para 2 above » LR : -

C. Notconectasstated@mparaz e ‘A ‘ ' . o

D. Incomect, Rules 23 of" West Pakistan Cwﬂ Scrvants Rules 1963 not .
attracted towards the case of Petitioner, 'E:mporary service - 1s totally
different from work charge or fixed pay/conhngent pmd empioyees as’
petitioner is fixed pay employee neither CIV11 semant pnor o 01- (}7—2008
nor cover under section (2) of Civil servants Act 1973 (Amnemm: D)

E. The CPLA vide No. 603/P-2015 against the said 1dent:ca1 WP has been
filed in Apex’ Supreme Courts of Pahstan whlch is lymg pendmg for
adjudication.

I. incorrect as stated vide pa ara 2 above

H.

Incorrect there is a no provision in the rules/ regulatlons to éraht s

Pensionery benefit to contract employees as the contmct employee are not

a civil servant under the civil servant act 1973 Sectmn 2(b)

Incorrect g as stated vide para 7 above ‘ _

That some other grounds may be adduced at the time of hearing. '

6. It is therefore humbly prayed before this learned ?ribunai to
dismiss thc ‘present appeal, which ' is baseless and based ﬁpoﬁ malicious /
vexatious and frivolous grounds and any other legal remedy which’ may be
deemed proper in the interest of justice may also kindly be granted to the

respondents.

District Education Officer
(Female) Hangu 7'
Respondent # 2

Secretary C/LM

Govt. of Khyber Pakhtunkhwa Peshawar
Elementary & Secondary FEducation Deptt Qae; of Khyber Pakbtunkhwa

Peshawar Finance Depi:
Respondent # 5 ‘

¢ Elemnentary & Secondary Kducation
Khyber Pakhmnkhwa £eshawar
Respondent # 4




. Respondent No : 02 L g2

BEFORE THE SERVICE-TRIBUNAL KHYBER 1

PAKHTUNKHWA PESHAWAR

SERVICE APPEAL NO. 413/2018

Muhammad Afzal........ e .'P—leti,ti'bnevf,: -
Versus R
1. District Education Officer (F) Hangu & Others .. .. . ReS’PQ_n:demg;' o
AFFIDAVIT .

.1, Mr. Raheem Ud Din S/O Miraj Ud Din Assistant Dist;r-ictj,.E-cluéatinf‘l% L

Officer, (Establishment) O/O DEO (F) District Hangu (on behalf of the tespondent-
No. 02), do hereby solemnly affirm and declare on oath that the contents’ of the

accompanying Comments are true and correct to the best of my knowiedge and-

belief and nothing has been concealed from this Hon’ ble Court. - '
Raheém UEDm )

Assistant District Ed_ucati('m

~ Officer, (Establishment)

'0/0 DEO (F) District Hangu =
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Ny TOVERNMENT OF (CHYBER BRI
ol FINASCTE SN ormes: L
\_11“(%’/ - ' (i‘(‘}GUU‘iﬂi‘:\! b: NG is o
:./.;.) ) RLAY=LY e U END Padiy
" No. SOSRE m'mnz-u 00 :

Datad I'u:,h.xw.\:‘, the ‘.'.'.’lu.'..’i:li! ' . S o

. Y li.u Aulminds ,ll ative Sevretaries o Cove ol Chydaer 700 Landkdn
i . H‘- St Muubu HURTOFINT Kuevenug, iJA sbar Pakhtuakloea, :
- 5. The Secrclary o Governor Khyber Pai\hmm\hwa. R
4, The Principal Seeretary to Chic! Minister, Ky ber l’.\l\huumh\. a .
. o 5. The Seerctiry, Provine a: Avs aoiy KhyLaey FakhLidkhwi, - v
P 6. All the Divisional Convivasiioners in Khyl,‘.r Pakhtunicdivn, P ‘
T 7 o Al the Flead of attache d Dapariments in ¥hayber Pakhtunkhwa, -7 o IR
| ’ S0 Phe Regiatear, l\hybw Paldbluniive, Pabtic Seevive Conissing, o R N
| i . 9. The Regietrar, Khyber f’..{»lmu..\h)v.\, Servics Tribunul, Peshawar
! < - T Fhe Regiswar, Peshaear Fgh Coure Peshiawar. . ’
B , L Al the Deputy O ‘nrl!lh.-lhllllb,'! ortical Agents/ District sl S .

.tn‘\ e i Kby b Tk P laaiane

NERAL__PROVIDENT _FUND__FRON T, L

Subjeck  DEDUCTION__ OF 131

LROVINCIAL CIVIL, SEILVANTS REGULARIZED UNDER_KHY) G - - L
‘ PAWKHTUNKNWA CIVIL SERVANTS (AMENDOMENT) ACT-2013 . ‘ BN
Dear Siv, S ‘ o
The Khyber Pakhtunklova Civil Servarits {(Amundanust) !' il 2015 - i“'"’ A S ' 1 :
by the - Provincial Assenbly-on L Junuary 2013 andd.assented to by the Governor of . :
o - Khyber Pakhiunkhwa on 17% J nuary 2013 - hos been published as an Act of t
. . Provinicial /\.:sc.mbly of l\h)'bm 1 .ﬂduuukhwa. Uml 2 tlu. :..ml Act, u!l Clvni Seryaiy

omtml to

R

'.f-u.mdm l-f the' ollowm; st \.llOll.»/ sruldeiinu:,"\l 2 x:):,uul for nmplu.uce af o
..mu.um,d Departients/ Organication.

Y Trioduchons o acrnunt of Goneral f’“'\",.‘..:l Viond nt oowapeeitn 7
: rtes Jrooy sif the Civid Servanes, who Bave bucome Cligivde §
i © pension wiklor e KihpLer - Pakhbtunklves | Civil Servis

(::L aendaienty o 2610 shouwld be sae el "Jziu\\'lll“

iy All deductions/subseriplion in respect ol Conbribantary Provide

:T§\i ' . ' Fund made bofore the conunencanent of K divoer Pakbituakiy

Civil Servants {Amendraent) Act, 2013 frem such ¢ Civid Servai. .
excluding (’ou.x ament counterpint share, shiall .nuw.dml--’_v :
ransterved Yo _keir respective Geaeral Provident Fund Accuurn:
However, sucl. Cwu Servants will be entitled to markup on @
' declared G Fund as annoaneed o ycmlv basis from the dawe U ¢
"C.P.Fund dedustions / subscriptions were made.
<) Markup on proseribed  eales, s nolified by ihe Proviae
- Cavermument Lo tme to tme,; rmay be wdded to the.Geoer
Provident Fond Accounts of conzarned vad Sex v.m.::/ Subscribe. ‘ , i
as prae prescribed wie-linndsin for reeinienance of suciaccounts. R i

dy CRIC/ Persunal Moasideers allcited o Uic siubseribery will be won
’ an G enera Providerd Fund Account Numbdrs fov such subscriber:

{

AT T I T S R - S A rae s R 5T O AR SIS mm o ey
A

Similar action /trestinent nay be a\.oul\_g( to all those I'Lu\‘lu\..‘.
Civil servaints posted in FATA/2ATA on duputation bagis,

A i e
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o : . ; f : S hebn s Paance el an
20 Directer Finanwy, Lady ;\codmu HMospital, Peshawar, / } p w:‘\v- i
: . J, KRR 13
Dicecter Finaree, I(heb::: “eaching Hospital, Peshawar | ' v :

L L abaamatd

o ACcountant Goreral (PR) 8 i office, Peshavvar,
5. Dir

At breca, ostio s,

, Lecal Fund Audi Departoes!, Khyter Pad .
O Direcier, Treesurics andc Avoosnis bhybier Pakbtusbive o, oohs 0 0 it
2 Direciur Caredval, Provisial Disaster Menageinent Aacthor o cdyle * ]

] . N “Paklitundheen, Peshowar, SEEN e, T
] ' : 3. Dhrevtor, Fatind, Finanee Departmen:, o

' A AT Anconomous SBeil Auinoraaus ot

L District Semptrolicr of A eunts Peshawar, Merdan, Kobay, Paoa, o Divhon,
shuottabad aud Sweal. . ;
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L CRLPRES

GOVERNMENT.OF NWFp:
FINANCE PEPARTMENT!
* _ - No.BOL/FD/1. 23 2008-00; &
i SR ‘ , Oated Peshawar, fis 200752908
| . The Accoumtant Cenera!.
- NWFP, peshawar,
T/ Subjec::  Bupger SREECH 2007-08 CONVERSION OF Fixen pay CLASS-1V
INTO REGULAR Bps.y CR.FUND SCHEME. . '
e Dear Si-, ' . -
- I am directed (0 _referto. vour Tetter ‘NO.H-24(BSVK'ohus:tan/vOMI.’BS1' ‘
-dated '?‘8/6/290.8.0n‘the subject noted abave and o clarify that all the Clags.qy Fived
.Pay Employeés have i

in BPS-; giving them the status of Cinl:

TOM thg fara of their-
& Civil Servgry acs 1972 (read
Act. 2005). Under the act b, these emplayeas
P Fung) msteac _f'ensac.m/Gra'tx:-l‘}/
¢ EMDICVERS wAs A| Variangs, therefo e,
r]t!.“'-?liijljsflce. fixatign nf DA hac hpen Mlcwend o
from the dates of aopointment'br'ingmg ther calaripe ar Dar wntls
However, they shall not he ‘entified for arrears ol
ctions. So. it s Confirmed rHiagr they are
S entitlec for CP Fyng | ;

< unless otherwige

.- Servani with | affect
T a’oooiqrments)

- Your faith.fuifvf

et S

Fida Muhammad)
. Budget Officar.g ,

.

L énds‘tf Mo. & D'at’e'Ae'veg;

N Copy is forwarded w/r to Finance Dept's circular letter N;cl).BO.I/I -22/2007-
08/FD ¢ 3ted 29/1/2008, for information & necessary action to;.

" oAl District.poordinatf Offi , .
P8 Tan H'&méﬁ*ﬁ?ﬁhed Departments in Ny T~
cLor. B8) The Reglstrar, E!eshawar.High, Coutt, Peshawar
P The Registrar, Niwgp Service. Tribyr

) ) . , . awgar
S 10) A District Accounts Officers in Nwrp o
1Y An Budget/cection Officers in Finarice Departmant, Pegh

dwar S
i.'-—-—-.__q,.

: €UDGET OFEICER. -

AN Wy ey Bty ehanre pr DALy,
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Office ()_/ L
Accouniant
Km,ber Pa mhmnkhwc
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NG.H-2 24/ et ‘i:imploy'c:c/'i?.() 13- I/QU ; e 'D:.u.(:d'lf
To, - ' . SR

. 1\11 DL»U Ac ,O'l]l{.a Oeer: / // Lo° j
o in I\’hyln v Palchtunidiwa,

]
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) v
) i

: -
:‘9\ (:'n "ﬂ/ﬂba

,Deshawar
Phone: 091 9211 50-53

6.09.2012

Subject:  FANILY PENSION CASEH O D LATE M

'L‘AMMAD SAMIL,

CHOWKIDAR GUGPS IfA‘.nI]V', R1IANDA 17 SRAK.

4 <

bU.DjL.CL o

1cgmmnzed giving tbem the status Of civil servant. wet

from. the date- of dDDCllllll‘lL,[ll) therefors their :‘\vn:'.u“ ’c:x',(‘:;- nay
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) fore the Khyber Pakhtunkhwa Service Tribunal Peshawar
/e

) P, Appeal No. 413/2018
MURIMIMAA AfZal.........oeeeeeeeeeeeeee oo seaesessse s eassesesanensnsrases ferenseesosnenesen Appellant.
v/S
District Accounts Officer,
HANBU aNd OTNETS......c.ooecrcrsarses et ses s ss s ssssnaseses Respondents.

(Para wise reply on behalf of Respondent No.1&3)

Preliminary Objections.

1).  That the Appellant has no cause of action.

2). That the Appellant has no locus standi.

3).  Thatthe Appeal in hand is not maintainable.

4).  That the instant Appeal is time barred.

5) That the identical case Writ Petition No. 1224-P/2015 Habib-Ur-Rehman
V/S Provincial Government of KPK, has already been dismissed by the
Peshawar High Court Peshawar (Annex-A).

Respectfully Sheweth:-

Para 1:- Proved by record, however liable to be proved by the Appellant.

Para 2:- Proved by record, however liable to be proved by the Appellant.

Para 3:- Proved by record, however liable to be proved by the Appellant..

Para 4:- Incorrect.

Para 5:- Incorrect, That the Appellant was regularized with effect from 1% July,

2008 {but not from the date of his appointment) in light of Finance
Department Peshawar notification No.BOI/FD/1-22/2008-09, dated
30.07.2008. Hence he had not completed the qualifying Service for
pension that is 10 years (Annex-B).




para 7:- Relates to respondent No.4, hence no comments

para 8:- No Comments,

GROUNDS:-

B&C:- Incorrect, that in li

D:- That the identical case Writ Petition No. 1224-pP/2015 Habib-Ur-Rehman
V/S Provincial Government of KPK, has already been dismissed by the

Peshawar High Court Peshawar (Annex-A).
E:- That Respondent No.1 & 3, is bound to follow the rules and instructions
issued
by the Provincial Government of Khyber Pakhtunkhwa from time to time.

F&G:- As mentioned in para “E” Above, Respondents No. 183 have not violated
any rules and law.

H:- As mentioned in Para “B&C” above.

I:- No comments,

Keeping in view the above mentioned facts, it is humbly prayed that the appeal
in hand, having no merits, may be dismissed with cost.

ACCOUNTANT GENERAL
KHYBER PAKHTUNKHWA




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In Re: Service Appeal No 413/2018

Muhammad. AfZal........ccoceseevcvroes v (Appellant)
VERSUS

The Distritt Account Officer District Han'gu'and
others............. ceerresresassaesassaet e s eeseasens (Respondents)
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Through: *
Advocate,

. High Court, Peshawar
Dated: -22-11-2018 = Cell # 0333-9191892

(MUHAMMAD ILYAS ORAKZAI)
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" s BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

-‘ ."._'Ilr'l :R:e::éer_ivice Appeal No 413/2018

- Muhammad Afzal...;;..;.:.,;.._;'.._..,--.".‘.'-', .':..-..,,(Appellant)

VERSUS

| _lThe Dlstnct Account Ofﬁcer Dlstrlct Hangu and

L :.,Aot.hers...,..-.-._.;..'-..-.....;..;:.........;'..',..'....:....(Respondents)

REJOINDER TO COMMENTS ON BEHALF OF APPELLANT _‘ C

B Respectfully Sheweth -

-

e E OBJECTION TO PRELIMINARY OBJECTIONS -

All the prellmmary ob]ectlons from 1 to 5 are Illegal’ |

o mlsconcelved and mlsleadlng

PR, OBJECTION TO. FACTUAL OBJECTIONS -

.Needs no reJomder

Incorrect The plea of the Respondents was already_'- k
‘resolved by the Honourable Peshawar ngh Court‘ -
o Peshawar in W. P No 3394 P/2016 in hlS Judgment tltled'.:- ’

N "“Amlr Zeb....;,\/ The DIStI‘ICt Account Ofﬁcer Nowshera o

R and others dated 22 06 2017 in para No 1 4 are reproducedv..';;l

~-"?-below -
 “From bare reading of Section 19.of Amendment Act 2005

‘ and 2013 f“respevctively"_ it in ‘manife_s_t' that the person

" selected for appointment on contract hasia' shall be




.3)

deemed as regular employee and subsequently were held " |

entltled for penswnary beneflts The deceased employees”. " -

have completed the prescrlbed lengthy of serv1ce as thelr"

serv1ces towards penswn shall be counted from the flrst

~day of thelr appomtment and not from the date of

regularlzatlon of thelr'serv1ces”
The august Supreme Court of Paklstan has mterpreted, e

‘the word/term pensron ln reported ]udgment (PLD 1973

Supreme Court of Pakrstan Page 514), wherem rt was heldf"-: o

that -

“It mUst now be taken as' well settled' that a person"j'

who enters Government serv1ce has also somethlng to. o
look forward after hlS retlrement to what are called'_.‘ _:‘
retlrement beneﬁts, grant of penswn belng the most .
valuable of: such beneflts It is equally well settled B

that pensmn like salary of a c1v1l servant is no longer' R o
a bounty but a nght acqunred after puttmg a
satlsfactory serv1ce for the prescrlbed mlnlmum-f
perlod A fortlon lt cannot be reduced or refusedf B

arbltrarlly except to the extent and in the manner . '”'ij

prov1ded in the relevant rules”

Incorrect mlsleadlng the retlrement order No 1138 42

dated 14 07- 2017 was handed over and passed on the"‘ [

above date not on 17 09- 2016 rest of the para already o

explalned m detall in para No 2




Incorrect, hence denied

Incorrect, misconceived

Incorrect

Incorrect ,the Appellant has the right and entitled for all
hlS penswnary and others beneflts in- the llght of the
Honourable Peshawar Hrgh Court Peshawar Judmgent in
W P 3394/2016 tltled as “Amlr Zeb Vs DlStI’ICt Account

Offlcer Nowshera and other dated 22- 06 2017

OBJECTION 10 REPLY ON GROUNDS

A)

B)

D)

Incorrect negllgence was/ls on the post of Respondents
the retlrement order No 1138-42 dated 14 07 2017 was
51gned commmuted and handed over to the Appellant on
the above date before thIS no retlrement order was
lssued/commmuted to the Appellant so the above act of
the Respondents is’ agamst the law and rules and v01d one
Incorrect the detall as stated ln para 2 of factual
ob]ectlons

Incorrect

Incorrect The Appellant was- appomted on contract baSIS
and tlme to tlme mcreased hlS pay by the Respondents
and regulanzed hIS serv1ce on 01 07 2008 SO, the

Appellant has fully entftled for h]S pen510nary and other

vbeneflts

No comments, proved by the Appellant




F)

G)

Incorrect, detail answer as stated in para 2 of fact’ual -
ob]ectlon

Incorrect the ground taken in appeal is correct whereas
that of Respondents Is incorrect.

Incorrect

That the Appellant with prior leave of this Honourable
Tribunal seeks permission to take other grounds as well at
the time of arguments.

ln the l1ght of above facts, it is very humbly'_

prayed for the acceptance of appeal of the Appellant with- any .

other rellef deemed fit in the c1rcumstances of the case and the. .

reply of the Respondents may be ignored.

Appellant \\
(Muhammad Afzal)

Through ;1” —
(MUHAMMAD Il_YAS ORAKZAI)
Advocate,

Dated: -22-11-2018 ngh Court, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

In Re:'Sérvice Appeal No 413/2018 =

Muhammad Afzal.........;......,....' ..... .....(Appellant)

VERSUS

The District Account Officer District Hangu and

OtherS. . iivnersessresessiione e (RESPONdents)

I; ‘Muhammad Afzal, do hereby solemnly affirm and de’cLaré
on- oath that all the contents of th-_is‘ rejoindér are tr.ue.and'
correct to. the best of my knc.lee'dge' aﬁd belief and not’hing. Has ’
been concealed OR Withheld from this Honouraﬁle Court Wi‘llfully .

- or delibérately.j’ '

Identified by:-  CnieH# Y0 -3 752 p0) -

(MUHAMMAD ILYAS ORAKZAI)
Advocate :

High Court, Peshawar




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No. /& isT Dated 30/ 1/ 2019
»To
The District Education Officer Female,
Government of Khyber Pakhtunkhwa,
District Hangu.
~ Subject: - JUDGMENT IN APPEAL NO. 4132018 MR. MUHAMMAD AFZAL.

[ am directed to forward herewith a certified copy of Judgement dated
14.01.2019 passed by this Tribunal on the above subject for strict compliance.

. Encl: As above : \

S el
REGISTRAR *

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR. '




