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Learned counsel for the petitioner present. None for the

respondents present.

Mr. Adeel Butt, Addl: AG on behalf of the respondents

put appearance in early hours of the court and assured that he
would submit compliance report in the matter in some moments
but later on neither compliance was submitted nor he put
appearance. Therefore, salaries of the judgment debtors
attached. The Accountant General Khyber Pakhtunkhwa is
directed to attach the salaries of the respondents not to release
the same till further order by this Tribunal. Show cause notice
be also issued to the respondents as to why they should not be

proceeded under the Contempt of Court Ordinance-2003.

Last chance is given to the respondents to implement the

judgment and submit compliance report on 07.09.2022 before

S.B.
(Kalim Arshad Khan)
Chairman
¥ e BV
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Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. 254/2022
[ s.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 22.04.2022 The execution petition of Mst. Neelam submitted today by Mr. Amin Ur
Rehman Yusafzai Advocate may be entered in the relevant register and put up
to the Court for proper order please.
REGIS '
7. This execution petition be put up before to Single Bench at Peshawar on

i
,1//

(4/

D

Vb

3" June, 2022

'3 "‘(’ ~ e . Original file be requisitioned. Notices to the parties be

also issued for the date fixed.

CHAIRMAN

Counsel for the petitioner present.

Respondents be directed to implement the
judgment and submit implementation report on
05.07.2022 Dbefore S.B. Original file be also

requisitioned.

&)

Chairman
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BEFORE THE HON'BLE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA, PESHAWAR

<
Misc. Application No. of 2022
Service Appec:l\lj\lo. 827 / 2019
) Mst. Neelam  .......... VERSUS  .............. Government of KP & 2 others

: APPLICATION U/S 7(2)(d) OF THE KP SERVICE TRIBUNAL ACT, 1974 (KP
ACT NO.I OF 1974), READ WITH ALL ENABLING PROVISIONS OF LAW
GOVERNING THE SUBJECT, FOR EXECUTION/IMPLEMENTATION O
CONSOLIDATED JUDGMENT DTAED: 19.01.2022, OF THIS HON'BL
TRIBUNAL IN THE TITLED APPEAL.

Respectfully Sheweth;

1. That Applicant/Appellant approached this Hon'ble Tribunal through Service Appedl
No.827/2019, which was heard together with Service Appeal Nos.827 & 877 of 2019 and
allowed through a single Consolidated Judgment dated: 19.01.2022.

(Copy of consolidated Judgment dated: 19.01.2022 alongwith memo of Service Appeal
No.827/2019 is attached as Annexure “A").

2. That consolidated Judgment dated: 19.01.2022 supra was announced by this Hon'ble Tribunal
in open Court, in presence of the representatives of Respondent Department, however, the
same was not implemented so far, although applicant/appellant has also communicated
the Judgment ibid through application dated: 07.03.2022, consequently applicant was
directed to submit an affidavit, which too was furnished on 04.04.2022, however to no avail
so far, hence the instant application.

(Copies of applications dated: 07.03.2022 and affidavit dated: 04.04.2022 are attached as
Annexures “B” & “C" respectively).

3. That more than 3 months' time has been elapsed, however, Respondent Department is
reluctant to implement consolidated Judgment dated: 19.01.2022 supra of this Hon'ble
Tribunal, in letter and spirit, which has caused grave miscarriage of justice, moreover, this
Hon'ble Tribunal has got ample jurisdiction to implement the Judgment ibid, by issuing
appropriate directions to the delinquents for the desired reflief.

4. That any other ground with the permission of this Hon'ble Tribunal will be taken at the time of
arguments.

It is, therefore, most humbly prayed that on acceptance of instant application,
consolidated Judgment dated: 19.01.2022 of this Hon'ble Tribunal may be ordered to be
implemented and applicant/appellant may be re-instated in service with all back benefits, so

as to secure the ends of justice and equity.

Applicant / Appellant

AFFIDAVIT Through

Stated on oath that contents of instant Application
are true and correct to the best of knowledge and Amin ur Rehman Yusufzdi \/

belief and nothing has been concealed from this
Hon'ble Tribunal.
Waijad Ahmad Mehsud
/s ﬂ g: ';g
K
Muhoﬁﬁﬁ%ﬁﬁ‘
Advocates, Peshawak

Deponent

Dated: 20.04.2022
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Learned counsel for the appellant preseént. :,Mr. Muhammak\ﬂ;:‘;
Khan Paindakheil, Assistant Advocate General for respondents p'{e

\‘?\:t S e e
Arguments heard and record perused. : = \,;;;;q;?:,;;f;m

Videv our detailed judgment of today, passed in service appeal
bearing No. 826/2019 “titled Mst Sadia Bibi Versus Government of Kﬁyber
Pakhtunkhwa through Secrétary Elementary & Secondary Education Civil
Secretariat Peshawar and two others”, we are inclined to accept the
instant §éwice appeal. The impugned»orders are set aside and the
appellant is re-instated in service with all back benefits. Parties are left to

bear their own costs, file be consigned to record room.

ANNOUNCED
19.01.2022

L

(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN , MEMBER (E)
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Service Appeal No. 826/2019-

Date of Institution ... 24.06.2019
Date of Decision ... 19.01.2022

Mst. Sadia Bibi D/ Muhammad Akram Shah,, Ex-ADEO (F) Nowshera R/o Chail,
Taza Gram P.O Lund Khwar, Tehsil & District Mardan.
(Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Secretary Elementary & Secodary
Education, Civil Secretariat Peshawar. .. (Respondents)

Amin-Ur-Rehman
Advocate For Appellant

Muhammad Riaz Khan Paindakheil,

Assistant Advocate General For respondents
AHMAD SULTAN TAREEN CHAIRMAN '
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

/ ........ E—

\/J\\/ JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- This single judgment

shall disposed of the instant service appeal as well‘as the connected service
appeal bearing No. 827/2019 “titled Mst Neelam Versus Government of Khyber
Pakﬁtunkhwa through Secretary Elementary & Secondary Education Civil
Secretariat Peshawar and two others” and service appeal bearing No.
877/2019 ‘“titled Mst Saira Versus Government of Khyber Pakhtunkhwa
throUgh Secretary Elementary & Secondary Education Civil Secretariat
Peshawar and two others” as common question of law and facts are involved

therein.

02. Brief facts of the case are that upon recommendations dated 15-12;&

2016 of Public Service Commission, the appellant was appointed as Assistant
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District Officer (ADO) BPS-16 vide order dated 02-02-2017. During the course
of her service, the respondents found that recommendation letter of the Pubiic
Service Commission in respect of th(é appellant was fake, hence her
appointment order dated 02-02-2017.was withdrawn vide order dated 28-02-
219 with direction to District Education Officer concerned to recover the
salaries and other allied benefits drawn by the appellant during the period.
Vide letter dated 18-03-2019, the appellant was asked to deposit an amount
of rupees 7, 48',545.00/ into Government Treasury. To this effect, two
inquiries were under process against the appellant simultaneously by National
Accountability Bureau (NAB) as well as Anti-corruption Establishment (ACE).
Feeling aggrieved, the appellant filed writ'petition No 2043-P/2019 against two
inquires on the same charges, which was disposed of vide judgment dated 16-
05-2019 on the terms that the respondents has already conﬂned its inquiry to
one forum, hence the instant writ petition has served its purpose. As an

interim relief, the respondents were directed that petitioner shall not be

d or called for investigation without court permission. The appellant
filed department appeal dated 01-03-2019, which was not responded within
the statutory period, hence the instant appeal with prayers that the impugned
orders dated 28-02-2019 and 18-03-2019 may be set aside and the appellant

may be re-instated in service with all back benefits.

03.. Learned counsel for the appellant .has contended that the impugned
orders are against law, facts and norms of natural justice, hence not tenable
and liable to be set aside; that the appellant has not been treated in
accordance with law, as the appellant was not afforded appropriate
opportunity to defend her cause as enshrined in Article-10(A) of the
Constitution, hence the respondénts acted without jurisdiction; that it is well
settled law that regular inquiry is must before imposition of majof penalty of

removal from service, which however was not done in case of the appellant;

N UL e
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that no charge sheet/statement of allegation, nor any show cause was served
upon the appellant and the appellant was condeh'med unheard; that the
appellant bejng qualified was selected after due proceés of law and fulfillment
of all codal formalities, despite the appellant was thrown out of servicé with a
single stroke of pen, which has caused grave miscarriage of justice; that the
charges of document being fake was vague, unspecific and did not show any
lapse on part of the employee or commission of any fraud by her, therefore
the appellant could not be nl'llade to suffer for whimsical and mechanical acts of
the authorities. Reliance was placed on 2011 SCMR 1581, 2016 SCMR 1299

and 2010 PLD SC 483.

04. Learned Assistant Advocate General for the respondents has contend
that the appellant could not produce any cogent proof and legal justification in
support of her stand regarding her recommendations by ithe public service

commission and.it was found that the recommendation letter by the public

ommission was fake; that the appellant could not prove that she has
been recommended by public service commission, there'fore her claim
regarding her appearance before medical board and her service rendered
makes no legal ground; that due to the above reason, services of the
appellant has been disowned by the respondents after due}' process of law
alongwith the recovery of Rs. 7,48,545/ on accouﬁt of salaries received by
her; that appeal of the appellant is baseless and without any cogent proof and

justification, therefore is liable to be dismissed.

05. We have heard learned counsel for the parties and have perused the

record.

06. Record reveals that public service commission vide advertisement No
2/2015 dated 05-03-2015, advertised 15 posts of Female ADO. The appellant
equipped with qualification of MA/ M.Ed/ B.Ed/ CT and already serving as a

teacher had applied for the post. Placed on record is letter dated 30-11-20i5.
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of Public Service Commission addressed to the appellant, stating tHerein that
your application for the .subject post is incomplete and please make up the
following deficiencies within three days, which would suggest that the
appellant had applied for the subject post. Still another letter dated 04-12-
2015 by public service commission addressed to the app@llant would show
that the appe'llant has been called for interview, which alsb strengthen
contention of the appellant that the appellant has properly applied against the
post, hence was Irecommen‘ded by the commission vide letter dated 15-12-
2016. Upon receipt of récommendation of the commission, the Directorate of
Education referred the appellant to DG Health Services for constitution of
medical board vide order dated 26-01-2017 and accordingly, the appellant was
granted medical fitness certificate by the medical board on 27-01-2017.
Services of the appellant were placed at the disposal of DEO (Female)

Nowshera for further posting against the vacant post of ADEO/ASDEO vide

ed 02-02-2017. In pursuance of the order, the appellant assumed the
charge on 20-02-2017 and started performing her duty. After‘ assuming duty,
the process of verification of her document started. The directorate of
education verified that appointment order dated 02-02-2017 in respect of the
appellant has been checked with office record and was found correct. Letter
dated 07-03-2017 of district education officer Nowshera would show that
educational and professional certificates/degrees/DMCs havg been 'veriﬁed
from the concerned Board/universities ‘and were found correct. After
verification of antecedents of the appeliant, salary of the appellant was
activated in the district account office Nowshera and the appellant served for
almost two years, until her appointment order was withdrawn vide order date

28-02-2019.

07. Placed on record are documents which would suggest that NAB as well

as ACE simultaneously started investigation against the appellant, but upon

:f&"“rESn‘:D
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intervention of High Court in Writ Petition No 2043-P/2019, vide.judgment
dated 16-05-2019 the réspondents were refrained not to harass or call the
appellant for investigation without court permission. Record is silent as to
what happened to such case, but the respondents without any inquiry and
without taking any legal course, had withdrawn appointment order déted 02-
02-2017 in resbect of the appellant vide order‘dated 28-02-2019 under the
pretext that her recommendation letter from public service commission was

fake.

08. Since no inquiry Was conducted either by education department or by
public service commission and upon query of this tribunal, the respondent
could not ascertain as to what was the source, which had pointed out that
recommendation in respect of the appellant were fake, rather we were
informed that it was due to rumors in the department that some individual

entered_Afie system illegally and upon verification, it was found that

ocuments of the appellant as well as other were fake. Due to incomplete
information and absence of inquiry, we are confined to the available record to
evaluate the stance of the respondents with respect to their claim. We have
observed that the appellant was equipped with tHe prescribed qualification as
well as experience required for the post of ADO. Sufficient material is available
on record to show that the appellant had applied for the subject post. The
process of advertisement of the post until final selection and her posting
aga'inst the post is in order and in a sequence, which took almost two years
fulfilling all the codal formalities and the appellant served against the post for
two years performing her duty to the entire satisfaction of her supérior, which
is evident from the comméndation certificates awarded to the appellant. As
pér practice in vogue, fhe respondents placed requisition for recommendatibn
of 15 postsv of ADO (Female), whereas the commission recommended

candidates, which does not exceed the requisite number. It is un-believable




& - that a lengthy process of selection spreading over two years of time and
culminating into selection of the appellant being female would be maneuvered
by her illegally. Antecedents of the appelﬁlant had gone through the process of
verification and everything was clear dun;ing her initial appointment, which is
evident from record of the respondents, which is un-disputed and nbt fake.
Appointment order of the appellant was issued' by the corﬁpétent autho;—ity,
which also is not disputed. Similarly, her medical fitness, preparation of service
book, her posting against a post by District Education Officer and her salary
are also not fakeland are un-disputed. The appellant has served against the
post for quite longer and has developed vested right over the post, but was
relieved of ‘her duty overnight without observing the legal formalities under
the pretext that her recommendation letter was fake. It however was the
statutory duty of the appointing authority to check and re-check the
appointment procedure, which however was done in case of the appellant well
befor€ time, but later in time, the respondents denied its own acts and to this

.bx W\ effect, the Supreme Court of Pakistan in its judgment reported as 1996 SCMR
1350 have held that authority having itself appointed civil servént could not be
allowed to take benefit of its lapses in order to terminate service of civil
servant merely because it had itself committed an irregularity in violating
procedure governing appointment. Appointment of the appellant was made by
competent authority by following the prescribed procedure, petitioner were
having no nexus with the mode of selection process and they could not be
blamed or punished for the laxities on part of the respondents. The order
affecting the rights of a person had to be made in accordance with the
principle of natural justice; order taking away the rights of a person without
complying with the principles of natural justice had been held to be illegal.
Government was not vested with the authority to withdraw or rescind an order
if the same had taken legal effect and created certain legal rights in favor of

. "F’(‘T’;:S-T'FD
the appellant. Reliance is place on 2017 PLC (CS) 585. It is also thought /] -




provoking that even if we assume that the appellant entered the system by a
fake order, then how it would be possible without assistance of either Public
Service Commission or the Education Department and it is more alarming tﬁat
the respondents neithe;' initiated a{hy inquiry against Public Service
Commission nor against Education. Department and simply removed the
appellant from service on the charge, which was not provec; thl;ough a regular
inquiry. Reéord would suggest that during the two years tenure of her service,
the appellant performed well and no complaint whatsoever, was filed against
her, rather .she was awa‘rded commendation certificates. To this effect, the
supreme court of Pakistan in its judgment reported as 2011 SCMR 1581 have
held that the charges of appointment order being fake was vague, nonspecific
and did not show any lapse on part of the employee or commission of any

fraud by him/her or non-possessing of requisite qualification by him or his

appointment

be made by an incompetent officer.... Department had not
performance of employee to be un-satisfactory...... impugned order waé
set aside in circumstances. The august Supreme Court of Pakistan in its
judgment reported as 2004 SCMR 303 has held that appdintment of civil
servant was made by competent authority. If prescribéd procedure was not
followed by the concerned authority, the civil servant could not be blamed for
what was to be performed and done by the competent authority. Supreme
court noted it with concern that in case the civil sérvant was to be removed
then the same would amount to hitting hard creating problems for the society
at iarge considering each of the civil servants being the bread earner of
his/her family. Appointing authority had been acting mechanically without
application of mind; therefore, the civil servant could not be made to suffer for

whimsical and mechanical acts of the authorities.”

09. It is a well settled legal proposition that regular inquiry is must before

imposition of major penalty of removal from service, whereas in case of the
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appellant, no such inquiry was conducted. The august Supreme Court of
Pakistan in its judgment reported as 2008 SCMR 1369 has held that in case of
imposing major penalty, the principles of natural justice required that a reguiar
inquiry was to be conducﬁed in the ma;tter and oppo‘rtunity of defense and
personal hearing was to be provided to the civil servant prdceeded ~a§ainst,
otherwise civil servant would be condemned unheard and" major penalty of
dismissal from service would be imposed upon him without adopting the
required mandatory procedure, resulting in manifest injustice. In absence of
proper diSciplinary proceedings, the appellant was condemned unheard,
whereas the principle of Audi Alterm Partem was always deemed to be
imbedded in the statute and even if there was no such express provision, it
would be deemed to bé one of the parts of the statute, as no adverse action
can be taken against a person without providing right of hearing to him.

Reliance is placed on 2010 PLD SC 483.

10. - We are of the considered opinion that the appellant has not been
treated in accordance with law and was illegally kept away from performance
of her duty in whimsical and mechanical way, which however is not allowable

under the law.

11. In a situation, we are inclined to accept the instant appeal as well as
the connecped service appeals. The impugned orders are set aside and the
appellants are re-instated in service with all back benefits. Parties are left to

bear their own costs, file be consigned to record room.

ANNOUNCED
19.01.2022

(ATIQ -UR-REHMAN WAZIR)
€copy  MEMBER (E)
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;T 'BEFORE THE KHYBER PAKHTUNKHWA SERVICES T
B - PESHAWAR

: 2 =
Service Appedl No.8 /2019

Mst. Neelam D/o Fazli Malik, Ex-ASDEO (F) Swabi R/o Mohalla Kandar,
Village & PO Rustam, Tehsil & District Mardan. ... ... %’gﬁ',’.f.;'ég?ﬁp!ggﬂgm

*

....VERSUS..'.. - Piavy No. 4

- Y- 6209
1. Govt of Khyber Pakhtunkhwa through Secretary Elemeﬁf&?‘&ﬁeeeﬁdm/\/
Education, Civil Secretariat Peshawar. ‘
2. Director Elementary & Secondary Education, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.
3. Khyber Pakhtunkhwa Public Service Commission through Chairman, Fort
Road, PeshawarCantt. ... ... oo e v e e Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT, 1974, READ WITH ALL ENABLING
PROVISIONS OF LAW, GOVERNING THE SUBJECT, AGAINST:

NOTIFICATION ENDORSEMENT NO.6498-6704/F.No.A-17/
ASDEOs/Neelam, DATED: 28.02.2019 OF RESPONDENT
NO.2, VIDE WHICH APPOINTMENT NOTIFICATION DATED:
16.09.2016 OF THE APPELLANT WAS DISOWNED.

PRAYER-IN-APPEAL:

On Acceptance of Instant Appeal, the Impugned Notification
, dated 28.02.2019 of respondent No.2 alongwith pro and post
; IB)V”*”@" Soy proceedings thereto, may be declared as lllegal, Unlawful,

without Lawful Authority and of no legal effect, hence be set at
) . .. o - naught and appellant may be reinstated in service with all
' }“i“fgm“r AL pack benefits, in the best interest of justice and equity.
Mi61\g

RespecHully Sheweth;

1. That appellant is law abiding peaceful citizen of Khyber
Pakhtunkhwa and permanent resident of Tribal District Mohmand.
(Copies of CNIC and Domicile Certificate, are attached as Annexure “A" &
“B" respectively)

2. That appellant is qualified upto BS (Hons) Botany and having passed
B.Ed degree course alongwith Certificate of Teaching (C.T).
(Copies of Educational Testimonials and Professional Degree/Certificate,
are attached as Annexure “C" & “D", respectively)

3. That respondent No.3, invited applications for fifteen (15) Vacant
Posts of Female ADOs, vide Adverfisement No.02/2015, dated:
05.03.2015. XTI
(Copy of Advertisement is attached as Annexure “E") 438,
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E ATTESTED & ACCEPTED:

Amin ur Rehman Yusufzai
Advocate ngh Court

Federal Shanat Court of Pakisfan L
CNIC: 17501 5813582-3

Cell No. 0321 9022964

BC-10-7562

It

Advocate [High Court
Peshawalr |

b
& P
Khalid Kha
Advocate lgh Cour
Peshawarl '
BC No. 18 1115

'

Sajjad A!]nl'lad Mehsud
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