
»1
29.06.2022 Petitioner present in person.

Khattak, Additional Advocate General alongwith Sajid 

Khan, ADEO for respondents present.

Mr. Kabir Ullah

Representative of the respondent department 
submitted partial implementation report which is placed 

on file. Representative of respondent department strictly 

directed to submit complete implementation report on or 
before the date fixed. To come up for implementation 

report on 18.08.2022 before S.B.

(Fareena Paul) 
Member (E)

18.08.2022 Learned counsel for the appellant present. 
Adeel Butt, Additional Advocate General 
Ullah, Assistant, for the respondents present.

It is an old

Mr. Muhammad 

alongwith Mr. Faheem

case decided by the Service Tribunal on

are directed to submit
27.12.2019, the department/respondents 

final and conclusive implementation report on the next date. Last
opportunity is granted to submit implementation report whereafter
coercive measures shall invariably be initiated against the 

To come up for final andrespondents at fault. Adjourned.
conclusive implementation report on 07.09.2022 re S.B.

*

(Mian Muhammad) 
Member (E)
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([G5E©yLMT0©lM MDIM©])

NO.FD(SOSR"1)12"4/2O20(Rli. Ismiail, Friiiicipal) 
Dated Peshawar the: 28-06=2022

To:
!- 1 he Secretary to Govt, of Khyber Pakhtunkhwa 

Elementary & Secondary Education Deptt;
Peshawar.

Subject; - SERVICE APPEAL MQ.980/2016 AMD EP MO.78/202e

AJPP^_WO.39/2021 AFTER THE DISMISSAL OM DATED 27-
04-2021 BY THE SUPREME COURT OF PAKISTAN ^

Dear Gir,

I am directed to refer to your Department’s letter 
No.SO(B&A)1-16/202.2/y.Ismail dated 09-06-2022 on the subject noted 
above and to state that in pursuance of Khyber Pakhtunkhwa Service 
Iribuna! judgement in Service Appeal No.980/2016 dated 27-12-2019 
and Supreme Courtjof Pakistan judgement in Civil Appeal'hfo.SQ of 
2021 dated 27-04-2021, Finance Department agrees to accord sanction 
to pay protection @ F^s.9,280/- in respect of Wlr. Rfluhammad Ismail, 
Master in Pak Studies (BS-17), Cadet College. Razmak on his 
appointment as Subject Specialist (BS-17) in Elementary & Secondary 
Education Department w.e.f 19-09-2006.
2. As far as, sanction of investigation of arrears claim in r/o 
the above named applicant is concerned, the same will also be 
piocessed in consultation with the relevant section in due course of time 
after observing all codal formalities^ please!--------------------^ ,7^

Your’s faithfully, 

SECTION OFFICER(Sk-l)

Ends. Mo. Si Date Evan
Copy of the above is forafaroled for information, to the:-

1. Registrar, Service Tribunal, Khyber Pakhtunkhwa.
2. Accountant General, Khyber Pakhtunkhwa for 

further necessaiy action.
3. Section Officer (Lit-ll) Finance Department.
4. Budget Officer-V, Finance Department.
5. PS to Special Secretary, Finance Department.
6. PS to Addi; Secretary/ (Reg) Finance Department.
7. PA to Deputy Secretary (Reg-l) Finance Department. ,
8. Master File.

informatiop^i

■SECTION OFFICER (SR-1)
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Petitioner alongwith his counsel present. Mr. Muhammad 

Adeel Butt, Addl: AG alongwith Mr. Naseeb Khan, SO and Mr. 
Naseer Ud Din Shah, Assistant for respondents present.

02.12.2021

Implementation report not submitted. Representative of the 

respondents stated at the bar that the implementation under 

execution is under process and will be submitted soon. 
Adjourned. To come up for implementation repot^n 25.01.2022 

before S.B. /

(MIAN MUHAMMAD) 
MEMBER (E)

Clerk of counsel for the petitioner present. Mr. Muhammad 

Adeel Butt, Addl: Advocate General for respondents present.
25.01.2022

Former requests for adjournment due to general strike of 

the bar. Adjourned. To come up for further proceedings on 
14.03.2022 before S.B. f \

V::

A

(Mian Muhammad) 
Member(:S)

14.03.2022 Due to retirement of the Worthy Chairman, the 
Tribunal is defunct, therefore, case is adjourned to 
08.06.2022 for the same as before.

Reader.

Petitioner in person present.

Muhammad Adeel Butt, learned Additional 
Advocate General for respondents present.

Learned AAG informed the Tribunal that a high leveled 
meeting was convened with regard to the problems of the 
petitioner and that implementation report under execution is 
under process and the report will be submitted before the 
next date. Last chance is given. To come up for 29.06.2022 
before S.B.

08.06.2022

(Rozina Rehman) 
Member (J)
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E.P No. 78/2020

Petitioner alongwith his counsel present. Mr. Naseeb Khan,

Section Officer
07.10.2021

Section Officer and Mr. Muhammad Saleem, 

alongwith Mr. Muhammad Adeel Butt, Additional Advocate 

General for the respondents present and stated at the bar that

summery has already been moved to the Chief Minister in the 

matter. In this respect, they produced copy of the summery, 

which is placed on file. Adjourned. To come up for 

implementation report on 10.11.2021 before the S.B. 

11.11.2021.

y

T
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)

11.11.2021 Counsel for the petitioner and Mr. Kabirullah Khattak, 

Addl. AG alongwith Naseeb Khan, SO for the respondents 

present.

Learned AAG seeks time to take the respondents on 

board for implementation of the judgment. Request is 

accorded. To come up for implementation report on 

02.12.2021 before the S.B.

Chaifman

$
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Petitioner in person present.

Today the copy of judgment of August Supreme Court 

of Pakistan in C.A No. 39/2021 has been produced by the 

petitioner, which is placed on file. According to the said order, 

appeal of the government against the judgment of this 

Tribunal, at credit of the petitioner, has been dismissed. The 

order dated 10.02.2021 passed in Execution Petition No. 

78/2020 as to adjournment of- proceedings sine-die is recalled 

and the said Execution Petition is restored.

18.06.2021

I

... i

According to operative part of the judgment in Service

Appeal No. 980/2016 passed on 27.12.2019, the appeal was

accepted, impugned order dated 20.04.2016 was set aside and 

respondents were directed to allow pay protection to the 

appellant as prayed for. The prayer of the appellant was 

thrashed out in Para-4 of the conclusion part of the judgment.

The respondents are directed to implement the

judgment of this Tribunal with combined reading of Para-4 and

6 of the judgment. To come up for compliance report on

10.08.2021 before S.B.

airman

Since 10.08.202] has been declared public holiday on
for the same

10.08.2021
account of 1st Muharram, therefore, case to come
on 07.10.2021 before S.B.

:r
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FORM OF ORDER SHEET
Court of

~7F7 /2021Restoration Application No

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge or Magistrate

21 3

27.05.2021 The Restoration Application submitted by Mr. Muhammad Ismail 

through Mr. Hammad Hussain Advocate may be entered in the relevant 

Register and put up to the Court for proper order olease.

1

V

regItr^.
This Restoration Application be put up before S. Bench on2-

\

V
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Petitioner present through counsel.10.02.2021

Mr. Kabirullah Khattak learned Additional Advocate 

General for respondents present.

Order of the Apex Court was produced today vide which 

leave to appeal was granted and status-quo was order to be 

maintained by the parties.

In view pf the above instant proceedings stand adjourned 

sine-die till the decision by the Apex Court.

X
.. .
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18.11.2020 Counsel for petitioner and AddI; AG alongwith M/S 

Muhammad Shakoor, Senior Clerk and Fazal Wadood for the 

respondents present.

Representative of respondents states that CPLA has been 

preferred before the Apex Court against the judgment under 

execution, therefore, the same has not been implemented^ He also 

states that an application for early hearing of the CPLA will be shortly 

submitted.

The respondents shall submit implementation repot on next 

date in case the judgment under execution is not set aside or 

suspended till the next date.

Adjourned to 06.01.2021 before S.B. ^

Chairman
-f. ...

Petitioner in person alongwith Mr. Hamad Hussain, Advocate, 

are present. Mr. Noor Zaman Khattak, District Attorney alongwith 

representatives of the department Mr. Fazal Wadood, Section Officer 

and Mr. Muhammad Shakoor, Senior Clerk, are also present.

The judgment passed by this Tribunal holds grounds as neither it 

has been set-aside or suspended till date but even then respondents 

failed to submit implementation report, according to respondents they 

have submitted application for earlier hearing of CPLA in the Hon'ble 

Supreme Court of Pakistan. Respondents seems not ^rious in giving 

effect to the judgment of this Tribunal, therefore, coercive measures 

are initiated against them and accordingly, notice of attachment of 

salaries of respondents have to be issued directing the executing 

official to submit compliance report on 18.02.2021. Respondents are 

again directed to give effect to the judgment of this Tribunal by 

submitting implementation report positively on the date fixed.(^.

06.01.2021

(MUHAMMASgAMAL KHAN) 
MEMBER (JUmeJAt)-----

\ ^ ■‘v
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Counsel for the petitioner present. Mr. Kabirullah 

Khattak learned Addl. AG alongwith Mr. Abdul Wahid 

Litigation Officer for the respondents present.

31.08.2020

Implementation report not submitted. Representative of 

the respondent department seeks time to furnish implementation 

report on the next date of hearing. Adjourned. To come up for 

implementation report on 29.09.2020 before S.B.

i

Ul y
Member (E)

29.09.2020 Petitioner with counsel and Addl. AG alongwith Abdul' \ -
Wahid, A.D (Litigation), Sajid Superintendent and Fazle 

Subhan, S.O for the respondents present.
The representative of Education Department has 

submitted written reply with regard to impiementation 

petition. Placed on file. To come up for arguments on 

18.11.23020 before S.B.
4

Chai an

•r f r
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Form- A

FORM OF ORDER SHEET V

Court of_______________
Execution Petition No.']7 ^

/2020

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

12.03.2020 The execution petition of Mr. Muhammad Ismail submitted 

today by Mr. Hamad Hussain Advocate may be entered in the 
relevant register and put up to the Court fcV proper order please.

1

REGISTRAR/

This execution petition be put up before S. Benchi“( 1*3/'^.2-

on

10.04.2020 Due to public holiday on account cM©(IREIJD-19, the :ase 

is aljjdumed to 07.07.2020 for the same. To come uf) for 

tl" e same as before S.B.

Reader

07.07.2020 Counsel for the petitioner present and requested for 

implementation of orders of this Tribunal. Learned AAG 

present in the court in some other cases. Admitted the 

service of notice. To come up for implementation report 

on 31.08.2020 before S.B. C
Member (J)

4. -i"
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Execution Petition 78/2020

Muhammad Ismail, Principal Govt. High School Mashogagar Peshawar
...Petitioner

Versus

1. The Secretary to Govt of Khyber Pakhtunkhwa Elementary and 
Secondary Education Department Peshawar.

2. The Secretary to Govt of Khyber Pakhtunkhwa Finance 
Department Peshawar

3. The Accountant General, Khyber Pakhtunkhwa Peshawar.
Respondents) ■ ■ ■ ■ ■ ■ p

‘ 1

Subject: APPLICATION FOR RESTORATION OF EXECUTION PETTION
EXECUTION PETITION 78/2020 MUHAMMAD ISMAIL VERSUS 
THE SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA 
ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT
PESHAWAR AND OTHERS.

I

Respectfully Sheweth;

1. That the subject Execution Petition was pending before this Honourable 

Tribunal for implementation ofthe judgment dated 27/12/2019 in Service 

Appeal No. 980/2016.

2. That on 10/02/2021 this Honourable Tribunal sinadie adjourned the 

subject execution petition due to stay from the august Supreme Court 

against the judgment of this Honourable Tribunal dated 27/12/2019..

ii ( ,
3. That on 27/04/2021 Civil Appeal No. 39/2021 Government of KPK 

through Chief Secretary and others vs Muhammad Ismail was dismissed 

by the august Supreme Court and uphold the judgment of this Honourable 

Tribunal dated 27/12/2019 in S.A 980/16 [copy ofthe judgment of august 

Supreme Court dated 27/04/2121 in C.A 39/21 is attached for reference].



‘ i .

i

; 4. That the respondent departments have no option except to be 

implemented judgment of this Honourable Tribunal although the 

; respondent department Civil Appeal No. 39/2021 Government of KPK 

' i through Chief Secretary and others vs Muhammad Ismail already
I
‘ dismissed by the august Supreme Court of Pakistan on 27/04/2021.

\
5. That this Honourable Tribunal is requested to restored the subject 

execution petition and be fixed a date & may issue notice / directions to 

the respondent departments for implementation of judgment dated 

27/12/2019 of this Honourable Tribunal.

i

t

:

\
It is therefore, most humbly prayed that the subjection execution petition 

; may kindly be restored and a dated be fixed for issuance a notice and directions
; to, the pspondents for implementation of the judgment dated 27/12/2019 in

letter and ^spirit, and may be extended benefit of pay protection to the petitioner 

the appellant in service.

i

i
. .1

:
Petitioner

ThroughI
• 1

)
/ It

>\
HamadHussain 

Advocate High Court Peshawar 
03120952763

■

■|

: : i■ J

1 i); • - f
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;
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/A ------39 OF 2021
(On aj)jml against Via Judgment dated 27.12.2019 
passed by Via Khybor PaklUunkhwa Saniica Wbunut, 
Poshawar i;i Seruica Ajipoal No. 980/2016j

Government of KPK through Chief Secretary, KPK and

VERSUS

Muhammad Ismail and another ...Respondent(s)

Mr. AtifAUKhan, Addl. A.G.

Mr. Muhammad AsifVousafzai, ASC 

27.04.2021

For the Appellant(s): 

For the Respondent; 

Date of Hearing:

JUDGMENT

SA77ED MAZAHAR All AKBAR NAOVl J.- Through this appeal by 

■ leave of the Court under Article 212(3) of the Constitution of Islamic 

Republic of Pakistan, 1973, the appellants have assailed the judgment 
dated 27.12.2019 passed by the Khyber Pakhtunkhwa Service Tribunal 
whereby the Service Appeal filed by the respondent No. 1 was accepted 

and he was allowed pay protection.
‘Succinctly stated the facts of the matter are that on 

25.03.2002, the respondent No. 1 was appointed as Master in Pak 

Studies/Lecturer (BPS-17) in Cadet College Razmak, North Wazirstan. 
Later on, pursuant to the advertisement issued by the Khyber 

Pakhtunkhwa Public Service Commission for the posts of Subject 
Specialist (BPS-l 7), he applied through proper channel for the said post. 
The appellant passed through the selection criterion as such he was

I
selected vide notification dated 19.09.2006, hence, posted at 
Government Higher Secondary School, Sheikhan, Peshawar. On

I . ; _ ■

04.06.2011, the Finance Department, Government of KPK, issued a 

notification whereby it allowed pay. protection to the employees of the 

autonomous bodies who had adopted pay scales of the Provincial 
^ Government To get the benefit, the respondent filed departmental

• :*

2. ■

/
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/ appeal but it was rcJcrAcd vide order dated 20.0't,2016.
aggiievad, ha filed Surmco Appeal before the KPK SanAca Tribunal, 
which has been allowed vide impugned JudginanL Hence, this appeal 
by leave of the Court.

i Being

3. Leained Additional Advocate General, KPK, inter alia 

contended that ihe respondent was appointed as Subject Specialist 
(BPS’17) on 19,09.2006 whereas the notification on the basis of which 

the tespondent claimed pay protection came on 04,06,2011 which was 

prospective in nature, therefore, the respondent was not entitled for the 

‘ I'elief in question; that for the first time, the respondent claimed the relief 
of pay protection on 05.11,2015 through departmental appeal after more 

than four years of issuance of notification dated 04.06,2011 and the 

baned by laches; that the learned Tribunal did not take into 

consideration this aspect of the matter and passed the impugned 

Judgment, which may be set aside.
On the other hand, learned counsel for the respondent No.

1 has supported the impugned Judgment, He mainly contended that the 

respondent applied through proper channel after proper departmental 
permission, therefore, under the law and rules, he is legally entitled to 

' pay protection because the Cadet College Razmak had also adopted the
[ B^ic Pay Scale and that if the respondent is deprived of the benefit in

question, it would be against the principles of justice and fair play.
We have heard learned Law Officer as well as learned 

counsel for the respondent No. 1 and have perused the record.
' On our specific query, learned Additional Advocate General 

conceded that the Cadet College Razmak where the respondent was 

earlier working as Master in Pak Studies/Lecturer (BPS-17) had 

adopted the Basic Pay Scales and the respondent had applied through 

proper channel after getting permission from the department for the post 
of Subject Specialist. The only point on which he emphasized is that the 

notification dated 04.06.2011 on the basis of which the respondent 
claimed'pay protection is prospective in nature and it does not allow 

retrospective claims. However, we do not tend to agree with the learned 

Law Officer. While passing the impugned Judgment, the learned Service 

Tribunal has relied upon a Judgment of this Court dated 27.1.2019 

passed in Civil Appeal No. 1308/2019. In that case the respondent was 

appointed as Lecturer in the University of Engineering and Technology, 
^ Peshawar on 03.12.1986. Later on he applied for the post of Inspector in

same was

,1

4.
4

5.

6.

/
1

Scanned with CamScanner
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¥ : the Mines Department through proper channel and 

vide order dated 21,06.1989. On the basis of the natif,cation dated 

04.06.2011 referred above, he claimed pay protection which was 

ultimately granted by the Service 'Dlbunat and appeal against the order 

of the Tiibunal was dismissed by this Court, It would be advantageous

; ^ i
waa fjol Gclcctcd

Is

to wfer to the relevant potiion of the order dated 27,11.2019 passed by 

this Court, which reads as under:-
2. Learned Additional Advocate General has staled that 
the respondent was appointed as a Lecturer in the University 

, of Engineering and Technology, Peshawar on 03.12.1986, 
TIte respondent applied for being appointed as Inspector 
Mines tivough proper channel in the Mines Department and 
ultimately, succeeded in the same and was appointed as an 

■ Inspector Mines vide order dated 21.06.1989. Learned Addl.
' li'lG further contends that by virtue of the letter dated 

04.06,2011, as reproduced above, the respondent was not 
entitled to pay protection. This letter has been considered by 

’ the Service Tribunal in its impugned Judgment and even on 
' our own reading, we are unable to agree with the learned 
■Addl. AG that this has affected the case of the 
for that, the very letter used the word "henceforth and 
provides to discontinue the benefit of pay 
employees of autonomous bodies. However m the last line it 
gives such benefit of pay protection to the 

I autonomous organizations who have adopted ^herne o/ 
Basic Pay Scale in toto on their appointment m 
Offices. In the first place, the very letter shows that it will 
apply'from 04.06.2011 and will not affect the ernployees 
w^have already been employed in Government servi^ 
from the autonomous organizations and the case of the 
^TpoltTbeing that of Appointed on 2j.0f-i989 th« 
is not affected. Further, it is also an admitted fact that the 
University, in which the respondent was working, 
adopted \e Scheme of Basic Pay Scale m 
Government service. Besides, the respondent has
me post through proper ^2""^ ‘ ^
applying through proper channel has been satisfie .

res

almost in similar circumstances 

the benefit of pay protection u;as given
'In the above referred case,7.

as in the present case, 
retrospeaivoly. therefere. the respondent being standing on the same

treatment to be meted out in the spiritpedestal also deserves the same
o/ArtkleSSofthe Constitutionof Islamic Republic of Pakistan, 1973. So
far as the isbue of laches is concerned, this point was specifically taken 

by the appellants before the learned Service Tribunal and the same was 

rightly discarded by the Tribunal in paragraph No. S of the mpugne 

Judgment by holding that being a financial matter, limitation unit not

have any adverse implication on respondent's clam.
discussed above, we are of the candid8. For what has been

view that the learned Service Tribunal has passed a well reasoned
/ r
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pdgment to which no exception can be taken. This appeal having no 

merit is accordingly dismissed.

Sd/CJ ,
Sd/J

!

■... •• Sd/J
I

I

'■■'y
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before the KHYBER PAKHTUKKHWA service tribunal. PRSHAWAT? 

Execution Petition 7/^ /2020
In

Service Appeal No 980/2016 

Decided on 27/12/2019

Muhammad Ismail, Principal Govt. High School Mashogagar Peshawa^
...Petition^'

Versus

The Secretary to Govt of Khyber Pakhtunkhwa Elementary and 

, Secondary Education Department Peshawar.
2. Ihe Secretary to Govt of Khyber Pakhtunkhwa Finance 

Department Peshawar
3. The Accountant General, Khyber Pakhtunkhwa Peshawar.

Respondents

I.

?r

■i’

EXECUTION PETITION 

JUDGMENT DATED 27/12/2019 OF THIS HONOURABLE 

TRIBUNAL IN THE ABOVE MENTIONED APPEAL.

FOR IMPLEMENTATION OF

10.02.2021 Petitioner present through counsel.

Mr. Kabirullah Khattak learned Additional 
General for respondents present.

Order of the Apex Court was produced today vide which 

leave to appeal was granted.and status-quo was order to be 

maintained by the parties.

In View pf the above instant proceedings stand adjourned 

sine-die till the decision by the Apex Court.

I
e

p z e o iz 
f? I i I

1 Q
f AdvocateS.3

©■Vi
p. B -S<

'.J 9
* Kac ct. 0\" S'.Po B S

o o o§V n >e •o

r> r>Vj 69
d a0 ©

3t

o0
ON 0 T
i ers O

CN

i



BEFORE THE KlIYRER PAKHTIINKHWA SFRVICF TRIBUNAL. PESHAWAR

QM

IN

Execution Petition 78/2020

Muhammad Ismail, Principal Govt. High School Mashogagar Peshawar
...Petitioner

Versus

1. The Secretary to Govt of Khyber Pakhtunkhwa Elementary and 

Secondary Education Department Peshawar.

2. The Secretary to Govt of Khyber Pakhtunkhwa Finance 

Department Peshawar

3. The Accountant General, Khyber Pakhtunkhwa Peshawar.

..... Respondents

Subject: APPLICATION FOR RESTORATION OF EXECUTION PETTION 
EXECUTION PETITION 78/2020 MUHAMMAD ISMAIL VERSUS 
THE SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA 
ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT
PESHAWAR AND OTHERS.

Respectfully Sheweth:

1. That the subject Execution Petition was pending before this Honourable 

Tribunal for implementation of the judgment dated 27/12/2019 in Service 

Appeal No. 980/2016.

2. That on 10/02/2021 this Honourable Tribunal seinedy adjourned the 

subject execution petition due to stay from the august Supreme Court 
against the judgment of this Honourable Tribunal.

3. That on 27/04/2021 Civil Appeal No. 39/2021 Government of KPK through 

Chief Secretary and others vs Muhammad Ismail was dismissed by the 

august Supreme Court and upholds the judgment of this Honourable

i



Tribunal dated 27/12/2019 in S.A 980/16 [copy of the judgment of august 
Supreme Court dated 27/04/2121 in C.A 39/21 is attached for reference].

4. That the respondent departments have no option except to bo implemented 

judgment of this Honourable Tribunal although the respondent 

department Civil Appeal No. 39/2021 Government of KPK through Chief 

Secretary and others vs Muhammad Ismail already dismissed by the august 

Supreme Court of Pakistan on 27/04/2021.

5. That this Honourable Tribunal is requested to restored the subject 

execution petition and be fixed a date & may issue notice / directions to the 

respondent departments for implementation of judgment dated 

27/12/2019 of this Honourable Tribunal.

It is therefore, most humbly prayed that the subjection execution petition 

may kindly be restored and a dated be fixed for issuance a notice and directions to 

the respondents for implementation of the judgment dated 27/12/2019 in letter 

and spirit and may be extended benefit of pay protection to the petitioner the 

appellant in service.

Petitioner

Through

Hamadllussain
Advocate High Court Peshawar 

03120952763
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BEFORE THE KUYBER PAKHTUNKllWA SHUVICK TRIBUNAL. Pl-SHAWAR

/2020Execution Petition

In

Service Appeal No 980/2016 

Decided on 27/12/2019

Muhammad Ismail, Principal Govt High School MashogagarPeshawar
...Petitioner

Versus

The Secretary to Govt of Khyber Pakhtunkhwa Elementary and 

Secondary Education Department and others Peshawar. 

Respondents

INDEX

PagesDescription of Documents AnnexS.No.
1-4Memo of execution petitioner1.

“A" 5-8Judgment of this Tribunal dated 
27/12/2019

2.

"B" 9Application for implementation 
submitted to respondents dated
06/01/2020_____________
Power of Attorney

3.

74.
5.
6.

Petitioner
Through

Hamadllussain 
Advocate Peshawar 
03120952763
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BEFORE THE KHYBFR PAKHTDNKHWA SFRVICK TRIBUNAL. PESHAWAR C.M

IN

Execution Petition 78/2020

Muhammad Ismail, Principal Govt. High School Mashogagar Peshawar
...Petitioner

Versus

The Secretary to Govt of Khyber Pakhtunkhwa Elementary and others

.....Respondents

Subject: Rebuttal and arguments on reply submitted by 

Elementary and Secondary Education in subject execution
petition.

Respectfully Sheweth:

FACTS.

1. That the rc.spondcnt department is intentionally violate the judgment 

dated 27/12/2019 of this Honourable Tribunal and not implement in 

letter spirit as to submit written reply because when a judgment passed 

by Court [s] of law or Tribunal and especially in the present case the 

respondent is legally bound to implement the said judgment in letter 

and spirit.

2. That in reply all the paras the respondent department relied upon 

filling CPLA already filed before the Honourable Supreme Court of 

Pakistan but the respondent department has not yet produced stay from 

the august Supreme Court of Pakistan against the judgment of this 

Honourable Tribunal dated 27/12/2019 and as per order 21 of the CPC 

the respondent department is legally bound to implement the judgment 

dated 27/12/2019 because the judgment of this Honourable Tribunal is 

in field while the august Supreme Court in similarly pay protection case 

uphold judgment of this Honourable Tribunal dated 07//03/2017 

passed in S.A No. 476/2014 wherein benefits of Pay Protection were 

allowed to MianFarfooq Iqbal and Government appeal against the



judgment of Service Tribunal was dismissed while Finance Department 

already implemented the judgment of this Honourable Tribunal as the 

Government CPLA dismissed by the august Supreme Court on 

27/11/2019.

GROUNDS

A. That the respondents are wilfully reluctant not to implement judgment 

dated 27/12/2019 of this Honourable Tribunal and the respondents are 

wilfully delaying the matters for ulterior motives, which amount to 

abuse of authority.

B. That the respondents have floated judgment of this 1 lonourable and no 

appropriate action has been taken in spite of directions of this 

Honourable Tribunal, which amounts to contempt of this Honourable 

Tribunal. The respondent department relied upon filling CPLA already 

filed before the Honourable Supreme Court of Pakistan but the 

respondent department has not produced any stay from the august 

Supreme Court of Pakistan against the judgment of this Honourable 

Tribunal dated 27/12/2019 and as per order 21 of the CPC the 

respondent department is legally bound to implement the judgment 

dated 27/12/2019 because the judgment of this Honourable Tribunal is 

in field.

C. That this point of Pay Protection has been adequately elaborated / 

addressed by the august Supreme Court of Pakistan through judgment/ 

order dated 27/11/2019 passed in Civil Appeal 1308/2019 and uphold 

judgment of this Honourable Tribunal dated 07//03/2017 passed in S.A 

No. 476/2014 where benefits of Pay Protection were allowed to Mian 

Farfooq Iqbal and the F’inance Department already implemented the 

judgment of this Honourable Tribunal as the Government CPLA 

dismissed by the august Supreme Court on 27/11/2019.

D. That act of the respondents department for not extension benefit of pay 

protection to the petitioner is against the law and judgments of supra 

court relied upon the relevant para of judgment of the Supreme Court 

of Pakistan 1996 SCMR 1185 titled Hameed Akhtar Niazivs The 

Secretary Hstablishment Division, Government of Pakistan "If the



Service Tribunal or Supreme Court decides a point of law relating to the 

terms of Service of a Civil Servant which covers not only the case of civil 
servant who litigated, but also of other civil servants, who may have not 
taken any legal proceedings, in such a case, the dictates and rule of good 

governance demand that the benefit of such judgment by Service 

Tribunal/ Supreme Court be extended to other civil servants, who may 

not be parties to the litigation instead of compelling them to approach 

the Service Tribunal or any other forum”.

E. That the respondents are clearly violate the judgments of supra Court in 

another case reported as PhD 2013 SC 195 titled as Syed Mahmood 

Akhtar Naqvi and others vs Federation of Pakistan and others hold that 

"if Decision given by the Supreme Court on a point of law would be 

binding on concerned departmental functionaries who would be 

obliged to apply such level principle in other similar cases regardless of
whether or not a civil servant had litigated the matter in his own case...

In view of Art. 189 and 190 of the Constitution, a civil servant would be 

entitled to make a departmental representation or initiate legal 

proceedings before a competent forum to enforce a legal principle 

enunciated by the Supreme Court 
apply a legal principle which was clearly and unambiguously attracted 

to a case might expose him to proceedings under Art. 204 (2) (a) of the 

Constitution". But in the instant execution petition the said point of 

views i.e. benefits of pay protection already decided by this Tribunal as 

well the august Supreme Court as explained in the above para C.

Failure of a state functionary to

F. That the respondents / contemnors are duty bound to implement the 

judgment of this Honourable Tribunal dated 27/12/2019 and if the 

respondents not implement judgment of this Honourable Tribunal, and 

contempt of Court proceeding under Art. 204 [2] [a] section 3 and 4 of 

the contempt act of the contempt of court for proceeding of the 

Constitution may kindly be initiated against the respondents.

G. It is therefore, most humbly prayed that the respondents may very 

kindly be directed to implement the judgment dated 27/12/2019 in 

letter and spirit and may be extended benefit of pay protection to the 

petitioner the appellant in service.
Petitioner

Through



BEFORE THE KHYBER PAKHTUNKHWA SERVirE TRIBUNAI.. PESHAWAR

/2020Execution Petition

In

Service Appeal No 980/2016 

Decided on 27/12/2019

Muhammad Ismail, Principal Govt. High School Mashogagar Peshawar
...Petitioner

Versus

1. The Secretary to Govt of Khyber Pakhtunkhwa Elementary and 

Secondary Education Department Peshawar.

2. The Secretary to Govt of Khyber Pakhtunkhwa Finance 

Department Peshawar

3. The Accountant General, Khyber Pakhtunkhwa Peshawar.

.....Respondents

EXECUTION PETITION FOR IMPLEMENTATION OF JUDGMENT 

DATED 27/12/2019 OF THIS HONOURABLE TRIBUNAL IN 

THE ABOVE MENTIONED APPEAL.

RESPECTFlll.I.Y.SHEWETH:-

1. That the petitioner was appointed as Subject Specialist (BPS-l?] 

in Elementary and Secondary Education vide notification dated 

19/09/2006 and was relieved by the Principal Cadet College 

Razmak on 25/05/2006 as the petitioner was Lecturer Pak 

Study in Cadet College Razmak and had applied through proper 

channel for the post of Subject Specialist [BPS-17].



2. Thatthe petitioner filed departmental appeal on 05/11/2015 for 

extension of benefits of pay protection but the same was rejected 

vide order dated 20/04/2016.

3. That the petitioner had filed Service Appeal No 980/2016for 

extension of benefits of Pay Protection which was allowed vide 

judgment dated 27/12/2019 by this Honourable Tribunal [copy 

of judgment dated 27/12/2019 is attached as Annexure - A].

4. That the petitioner submitted judgment of this Honourable 

Tribunal dated 27/12/2019 to the respondents No. 1 and 2 i.e. 

Secretary, Elementary and Secondary Education and Secretary 

Finance Department Govt of Khyber Pakhtunkhwa on 

06/01/2020 for implementation but no implementation has 

been taken and still pending(copy of application for 

implementation as Annexure-B).

5. Thatthe petitioner visited to the offices of respondents No. 1 and 

2 time and again for implementation for the purpose of 

extension of benefits of Pay Protection to the petitioner but no 

steps has been taken by the respondents for implementation of 

the judgment of this Honourable Tribunal.

6. That now the petitioner has got no other adequate remedy 

except to file this execution petition for immediate proceedings 

in accordance with law, equity and justice on with following 

grounds:-

Grounds:-

A. That the respondents are wilfully reluctantnot toimplement 

judgment dated 27/12/2019 of this Honourable Tribunaland the 

respondents are wilfully delaying the matters for ulterior 

motives, which amount to abuse of authority.



B. That the respondents have floated judgment of this Honourable 

andnoappropriate action has been taken in spite of directions of 

this Honourable Tribunal, which amounts to contempt of this 

Honourable Tribunal.

C. That this point of Pay Protection has been adequately elaborated 

/ addressed by the august Supreme Court of Pakistan through 

judgment/ order dated 27/11/2019 passed in Civil Appeal 

1308/2019 and uphold judgment of this Honourable Tribunal 

dated 07//03/2017 passed in S.A No. 476/2014 where benefits 

of Pay Protection were allowed to MianFarfooq Iqbal.

D. That act of the respondents department for not extension 

benefit of pay protection to the petitioner is against the law 

and judgments of supra court relied upon the relevant para of 

judgment of the Supreme Court of Pakistan 1996 SCMR 1185 

titled Hameed Akhtar Niazivs The Secretary establishment 

Division, Government of Pakistan "If the Service Tribunal or 

Supreme Court decides a point of law relating to the terms of 

Service of a Civil Servant which covers not only the case of civil 

servant who litigated, but also of other civil servants, who may 

have not taken any legal proceedings, in such a case, the dictates 

and rule of good governance demand that the benefit of such 

judgment by Service Tribunal/ Supreme Court be extended to 

other civil servants, who may not be parties to the litigation 

instead of compelling them to approach the Service Tribunal or 

any other forum”.

E. That the respondents are clearly violate the judgments of supra 

Court in another case reported as PLD 2013 SC 195 titled as Syed 

Mahmood Akhtar Naqvi and others vs Federation of Pakistan and 

others hold that "if Decision given by the Supreme Court on a 

point of law would be binding on concerned departmental 

functionaries who would be obliged to apply such level principle 

in other similar cases regardless of whether or not a civil servant



had litigated the matter in his own case... In view of Art. 189 and
190 of the Constitution, a civil servant would be entitled to make
a departmental representation or initiate legal proceedings 

before a competent forum to enforce a legal principle enunciated
Failure of a state functionary to applyby the Supreme Court 

a legal principle which was clearly and unambiguously attracted

to a case might expose him to proceedings under Art. 204 [2] (a) 

of the Constitution”. But in the instant execution petition the said 

point of views i.e. benefits of pay protection already decided by 

this Tribunal as well the august Supreme Court as explainedin 

the above para C.

F. That the respondents / contemnors are duty bound to 

implement the judgment of this Honourable Tribunal dated 

27/12/2019 and if the respondents not implement judgment of 

this Honourable Tribunal, and contempt of Court proceeding 

under Art. 204 [2} [a] section 3 and 4 of the contempt act of the 

contempt of court for proceeding of the Constitution may kindly 

be initiated against the respondents.

G. Any others will be taken at the time of arguments.

It is therefore, most humbly prayed that the respondents 

may very kindly be directed to implement the judgment dated 

27/12/2019 in letter and spirit and may be extended benefit of 

pay protection to the petitioner the appellant in service.

Petitioner

Through

HamadHussain 
Advocate Peshawar 
03120952763



AFFIDAVIT

I, Muhammad Ismail, Principal GMS Mashogagar Peshawar, 

hereby solemnly affirm and declare that all the contents of the instant 

Execution Petition are true and correct to the best and belief of my 

knowledge and nothing has been concealed from this Honourable 

Tribunal.

Deponent

>■
>=- >r
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IN THE SUPREME COURT nir PA KISTAN 
(APPEUATNJURISDICrinN}

PRESENT;
MR. JUSTICE GUL7AR AHMED, CJ 
MR. JUSTICE IJAZ UL AllSAN
MR. JUSTICE SAYYED MA7AHAR AllAKUAR NAQVI

CIVIL APPEAL NO. P9 OF 2021
(On nj>pcnl opniJUJl tint jadgincnt thiU’.d 27.t'J.UOID 
passed bp (Jio Klxpbor i'okbiunkhwii Satvica Dlhutuil, 
Ptisliawnr ui i'ctndco Appeal Po. 980/20161

Govenimant of KPK through Chief Secrclanj, KPK and

VERSUS

Muhammad Ismail and another ...Respondant(s)

Mr. Atif AliKhan, Addl. A.G.

Mr. Muhammad Asif Yousafzai, ASC 

27.04.2021

For the Appellant(s):

For the Respondent; 

Date of Hearing:

JUDGMENT

SA77BD MAZAHAR ALT AKBAR NAQVI J.- Through this appeal by 

■ leave of the Court under Article 212(3) of the Constitution of Islamic 

Republic of Pakistan, 1973, the appellants have assailed the judgment 
dated 27.12.2019 passed by the KInjber Pakhtunkhwa Service Tribunal 
whereby the Service Appeal filed by the respondent No. 1 was accepted
and he was allowed pay protection.

Succinctly stated the facts of the matter are that on 

25.03.2002, the respondent No. 1 was appointed as Master in Pak 

Studies/Lecturer (BPS-17) in Cadet College Razmak, North Wazirstan. 
Later on, pursuant to the advertisement issued by the Khyber 

Pakhtunkhwa Public Service Commission for the posts of Subject 

Specialist (BPS-17), he applied through proper channel for the said post. 
The appellant passed through the selection criterion as such he was 

selected vide notification dated 19.09.2006, hence, posted at 

Government Higher Secondary School, Sheikhan, Peshawar. On 

04.06.2011, the Finance Department, Government of KPK, issued a 

notification whereby it allowed pay. protection to tlie employees of the 

autonomous bodies who had adopted pay scales of the Provincial 
^ Government. To get the benefit, the respondent filed departmental

2.
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appeal but It rejected vide order dated 20.0^1.20id, 
aggrieved, he filed Service Appeal Imfora the 
which has

IJeieg
KVK Service Triljunal, 

been allowed vide impugned Judgmenl. Hence, this appeal
by leave of the Cowl

3. Lcatncd Additional Advocate General, KPK, inter alia 

contended t/ia( -the respondent was appointed as Subject SpeclalLst 
(BPS-17) on 19.09.2006 whereas the notijlcation on the basis of which 

the respondent claimed pay protection came on Od.06,2011 which was 

pmspectiv'e in nature, therefore, the respondent was not entitled for the 

relief in question; that for the first time, the respondent claimed the relief 
°f pay protection on 05.11.2015 through departmental appeal after more 

than four years of issuance of notification dated 04.06,2011 and the 

same was hatred by laches; that the learned Tribunal did not take^ info 

consideration this aspect of the matter and passed the impugned 

judgment, which may be set aside.
On the other hand, learned counsel for the respondent No.

1 has supported the impugned judgment. He mainly contended that the 

respondent applied through proper channel after proper departmental 
permission, tlrerefore, under the law and rules, he is legally entitled to 

pay protection because the Cadet College Razmak had also adopted the 

Basic Pay Scale and that if the respondent is deprived of the benefit in 

question, it would be against the pnnciples of justice and fair play.
We have heard learned Law Officer os well as learned 

counsel for the respondent No. 1 and have penised the record.
On our specific query, learned Additional Advocate General 

conceded that the Cadet College Razmak where the respondent luas 

earlier working as Master in Pak Studies/Lecturer (BPS-17) had 

adopted the Basic Pay Scales and the respondent had applied through 

proper channel after getting pennission from the department for the post 

of Subject Specialist. The only point on which he emphasized is that the 

. notification dated 04.06.2011 on the basis of which the respondent 

claimed'pay protection is prospective in nature and it does not allow 

retrospective claims. However, we do not tend to agree with the learned 

Law Officer. While passing the impugned judgment, the learned Service 

Tribunal has relied upon a judgment of this Court dated 27.1.2019 

passed in Civil Appeal No. 1308/2019. In that case the respondent was 

appointed as Lecturer in the University of Engineering and Technology, 
^ Peshawar on 03.12.1986. Later on he applied for the post of Inspector in

4.
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I .

the Miners Dcparlmant (hwurjh proper chnmwl and 

Vida order dated 21.06,19119. On the haala of Ihn nollJkaHon dated 

04.06.2011 refanvd above, he claleiad jniij proieellon tJ)hkh ujun 

ulhnialclp (jiwilcd hi/ the Service Tribunal and a/ipeul a{ialn;it llvi order 

of the 'ihbininl loas dkinlosed by thin Court. 11 ujould Ije aduuntutieoun 

to infer to (ha |•aIauanl poiiiun of the order dated 27.11.2019 jianned by 

this Court, wltidx reads as under:-

ajij;i not n/decled

Learned Additional Advocate Ocncrut has stated that
t/iG respondent teas appointed as a Lecturer In the University
of Engineeiing and Technotogy, Peshawar on 03.12.1986.
The ivspondent applied for being appointed as Inspector
Mines through proper channel in the Mtnas Department and
uliiinately, succeeded in the same and was appointed us an

; Inspector Minas vide order dated 21.06.1989. Learned Addl.
AG further contends (hat by virtue of the letter dated
04.06.2011, as reproduced above, the respondent was not
entitled to pay protection. This letter has been considered by
the Service Tribunal in its impugned Judgment and even on
our own reading, we are unable to agree with the learned
Addl. AG that this has affected the case of the respondent,
for that, the very letter used the word "henceforth" and
provides to discontinue the benefit of pay protection of the
employees of autonomous bodies. However in the last line it
gives such benefit of pay protection to the employees of such
autonomous organizations who have adopted the Schema 0/
Basic Pay Scale in toto on their appointment m Government
Offices. In the first place, the very letter shows that it will
apply from 04.06.2011 and will not affect the enxployees
wL have already been employed in Government semce
from the autonomous organizations and the case of the
iTpoUfjMng that afappoihtai on 11.061989. thpoa.no
is not affected. Further, it is also an admitted fact that the
rr • mi hi which the respondent was working, has University, which me resp
adopted the has

2.

almost in similar circumstancesIn the above referred case,
the benefit of pay protection was given

on the same

. 7.
the present case.as in

retrospeditidtj, therefore, the

ZtfissL of,aches is conoorae, this point teas speolfcally lahen 

Ihe appellants before the learner, Serolee Thhanal 
rlphthj discarded by the Tribunal in paragraph No. 5 f ^ 
pdgment by. holding that being a financial^ matter, I.milaf.on 

' implication on respondent’s claim.
For what has been discussed above, we are 

Tribunal has passed a

ipondent being standingres
be meted oat in the spirit

have any adverse ■ of the candid 

well reasoned8. .q that the learned Serviceview
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judgment to which no exception can be taken. This appeal having no 

merit is accordingly dismissed.

Sd/CJ ..

Sd/J

■ ... ■■ Sd/J
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