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‘I No | order/ :
... | proceedings
1 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No. 400/2018 ‘
Date of Institution ... 20.03.2018
Date of Decision ... 16.05.2018
Dr. Jehanzeb Dawar.
. _ APPELLANT
I. The Additional Chlef Secrétary (FATA), FATA Secretarlat
Warsak Road Peshawar.
2. The Secretary Social Sectors Dvparlment (F ATA) FATA
Secretariat Warsak Road Peshawar.
3. The Director Health Serv1ces (FA’I A), FA TA Secretariat
Warsak Road Peshawar.
4. Dr. Rahim Nawaz. = o ‘ ' ,
. 2%~ RESPONDENTS
% JUDGMENT
Y 116.05.2018 MUHAMMAD HAMID MUGHAL, MEMBER: - LLearned Counsel

for the appellant present. Learned Deputy District A'ttorne_:y’ on
behalf of official respondents present. Learned Counsel for private

resporident No. 4 present.

2. The appellant has filed the present service appeal u/s 4 of

Khyber Pakhtunkhwa Service Tribunal Act 1974 against the order

‘| dated .13..12;_201.7’ wheréby ’ihéf-p()sting transfer - order dated | -

18.11.2016 was withdrawn till the final decision of court in service

| appeal bearing No.207/2017.

3. Learned c_ou:nsél for the appellant argued ‘that the vide |,

| posting/ transfer order dated 18.11.2017 privafq 'respo'_ndént No4 -




I

was transferred from the post of Agency Surgeon South Waziristan

and the appellant wasv appointed/posted as such. Further argued that
the respondent No.4 challenged the posting transfer order dated

18.11.2017 by filing service appe\al bearing No0.207/2017 and during

the pendency of the said service appeal, the impugned order dated |~

13.12.2017 regarding withgira\ival of 'p.osﬁng transfer order dated
18.11.2016 was issued, Learned coﬁnsel for the appellant contended |
that vide .the impugned order dated 13.12.2017 the transfer order:
dated 18.11.2016 was withdrawn till the decision of éervice appeall
No.2‘07/2017, which sefvice appeal Wés‘ dismissed vide
judgment/order dated 15.02-.2017. further argued that upon the
dismissal of service appeal bearing No.207/2017 the posting/transfer
order dated 18.11.2016 was revived. Further argued that 9\'} fresh
postiﬁg/transfer order of the appellant issued after institution of
present éervice appéal wou‘ld have no effect on the merits of the

present appeal.

4, . As against that Learned Deputy District Attorl_iey assisted
by Learned counsel for prilvéte ré_spondent» No.4 argued that vide

fresh posting transfer order dated 22.03.2018 the appellant has been

| posted as Incharge Medical Superintendent AHQ Hospital_ Wanna

hence the present service appeal has become infructuous. Further |

argued that the impugned order dated 13.12.2017 was issued in the | .

light of Status quo granted by this Service Tribunal in service appeal

bearing No.207/2017. Further argued that the respondents has acted “

in accordance with law and the appellant is bound to se‘rife




-

o

anywhere in the province/FATA under Section-10 of the Khyber

Pakhtunkhwa Civil Servants Act 1973.
5. Arguments heard. File perused.

6. Vide posting/transfer order dated 18.11.2016 Dr. Rahim
Nawaz (respéndent No.4) was transferred from the post of Agency
Surgeon South Waziristan to the post of M.O North Waziristan
Agency while Dr. Jehanzeb Dawar (Appellant) was transferred from

the post of SMO North Waziristan and posted as Agency Surgeon

-| South Waziristan Agency. Dr. Rahim Nawaz (respondent No.4)

challenged the posting/transfer order dated 18.11.2016 by filing
service éppcal No.207/2017. During the pendency of service appeal
No.207/2017 order dated 13.12.2017 was issued whereby
1‘esp6ndent No.4, upon his promotion, was placed at the disposal of
MS AHQ Hospital Wanna. Similarly vide another order of the same
date the posting/transfer order dated 18.11.22016 mentioned above
was withdrawn till the final decision of court in service appeal
N0.207/2017. Service élppeal No.207/2017 was then dismissed |
béing not pressed vide judgrﬁeht/order dated 15.1.2.2017. After the
dismissal of service appeal No0.207/2017 Dr. Jehanzeb Dawér
(Appellant) filed the present service appeal for his posting as

Agency Surgeon South-Waziristan Agency.

7. 1t may be mentioned that respondent No.4 gained posting as
Agency Surgeon South Waziristan on the strength of order dated

31.05.2016. Hence uﬁori the disposal/dismissal of service appeal




bearing No.207/2017 posting order dated 13.12.2017 regarding
fresh posting of resp.ondent No.4, upon his pforhotion, stood revived
and the posting/transfer order dated 31.05.2016 vis a vis respondent ’
No.4 no more remaine.d in the field. Otherwise at this stage private
respondent No.4 has:also nearly completed his normal tenure at the
post of Agency Surgeon South Waziristan. Perusal of documents
available on file would show that the appellant has earlier served ;ds
Agency Surgeon South Waziristan Agency and has also assumed
tﬁe charge of his post as Incharge Medical St;perinteﬁdent AHQ

Wanna in compliance with posting/transfer order dated 22.03.2018.

8. In the light of above discussion the present service appeal is
accepted in terms that the post of Agency Surgeon South Waziristan

shall be deemed vacant and the respondent department is directed to

-ﬁll up the same by issuing proper posting /transfer' order in

accordance with law, rules and policy. Parties are left to bear their

own costs. File be consigned to the record room after its completion.
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(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
MEMBER MEMBER

Ah“ouv\geﬂ,‘
1€.05.20tH




24.04.2018

Counsel for the appellant-and -Addl:AG for ‘lles‘p'endehts

present. Counsel for the appellant seeks adjoumme:ﬁ Adjou’méd
To come up f01 re]omder and arguments on 13 05 2018 before
D.B. Till then the 1mpug,ned 01de1 1s suspended T
o
(Ahmad Hassan) . (M. Hamid Mughal)
Member Member
15.05.2018 - Junior to counsel for the ap‘pellai:‘nt"and’ MF. Kabir Ullah
' Khattak, learned Additional Advocate General present. Junior
to counsel for the appellant seeks adjournment as senior
counsel for.the appellant not available. Since the impugned
order is under suspension, hence last opportunity is granted.
Adjoulrn.l To come up for arguments on 16.05.2018 before D.B
(Muhammad Amm Kundl) (I\/Iuha mad Hamld Mughal)
Member ' _ S Member N
16.05.2018, VLear‘ned- counsel - for the -appellant - and Learned. Deputy

" District Attorney for official respondents present. Learned counsel for .

private respondent No.4 also present. Vide separate Judgment of today

of this Tribunal placed on file, the present service appeal is accepted in
terms that the post of Agency Surgeon South Waziristan shall be
deemed vacant and the respondent department is directed to fill up the

~. same by issuing proper posting/transfer order.in accordance with law,
" rules and policy. Parties are- left to bear - their own costs File be

consigned to the record room.

e

: (Muhammad Amin Kundi) . (Muhammad Hamid Mughal)

Membcr o R Member
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. 29.03.2018

Counsel for the appellant present. Preliminary arguments heard

and case file perused. Learned counsel for the appellant argued that vide *

~ order dated 18.11.2016 the appellant was transferred from the post of

f"b}_ .

SMO North Waziristan Agency as Agency Surgeon as South Waziristan
Agency. He assumed the charge of the post on 21(11.2016. Dr. Rahim
Nawaz, MO (Private respondent no.4) filed an appeal in this Tribunal
against the aforementioned transfer order. During the pendency of the said
service appeal respondent no.3 through impugned order dated 13.12.2017
withdrew transfer -order dated 18.11.2016. -Subsequently, private
respondent l‘l0.4~i1;lf01‘1:11€dr this Tribunal that his gtievancés had been
redressed and appeal was dismissed as’ withdrawn vide order: dated
15.12.2017. Feeling aggrieved the appellant filed dep;artmental appeal on
19.12.2017 which was not responded so he filed writ petition 915-P/2018
™ ’Peshaw“ar High vclourt Peshawar whereby directions were given to the
responden?s for disposal of his departmental appé’al through a speaking
order. He has also submitied an application for suspf:r;sj(}jn 015 gperation of
impugped o;d\ef& ‘9{3{@‘1; 13.12.2017 till the disposal of this appeal.
Aforementioned transfer order is not in line with posting/transfer policy
n?tiﬁed by the Provincial Government. The appellant has not been treated

in' accordance with the para-meters prescribed in the policy.

Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, thereafter, notices be issued to the

respondents for written reply/comments for 12.04.2018 before S.B. Till

| (AHMA% HASSAN)

* MEMBER

12.04.2018 Junior counsel for appellant and Addl: AG alongwith

Mr. Shah Nawa?., Litigation Officer for official i‘cspondcnt No. | to
3 prcscnt,Aand junior counscl for private respondent No. 4 present
and submitted Iresh wakalat nama which is placed on file. Written
reply submitted on behalf official rcgpgndent no. 1 to 3 as well as
private respondent no. 4. To come up for rejoinder and arguments

24.04.2018 bCfO‘rC'D-B- Till then the impugned order is suspended.

M j imber



Form-A

i
FORMOF ORDERSHEET
Court of
Case No, 400/2018
S.No. | Dateoforder Order or other proceedings with signature of judge
proceedings :
1 2 3
1 20/03/2018 The appeal of Dr. Jehanzeb Dawar presented today by Mr.
‘Noor Muhammad Khattak Advocate may be entered in the
Institution Register and put up to the Learned Member for
proper order please. Q.
\/.
REGISTRAR .
z > [03‘ )€ This case is entrusted to S. Bench for preliminary hearing

to be put up there on 29 ,‘331 1L,

2o f
MEMBER .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

/2018

- TRIBUNAL
APPEAL NO. heo
DR. JEHANZEB DAWAR VS

ACS (FATA) & OTHERS

THROUGH:

NOOR MOHAM 4

INDEX
S. NO DOCUMENTS ANNEXURE | PAGE
1 Memc of appeal = | ceeee- 1-4
2 Tamgha-e-imtiaz A 5
3 | Order dated 18-11-2016 B 6
4 Charge Report 21-11-2016 C 7 .
5 | Service Appeal & Stay Application D 8-13
6 Order Sheet dated 15-12-2017 E 14
7.~ | Impugned Order dated 13-12-2017 " F 15
8 .| Departmental Appeal G 16
9 | Judgment B H 17- 18
10 | Transfer/posting policy I 19- 21
11 |vakalatnama | . 22
APPELLANT

MAD KHATTAK,
ADVOCATE
ROOM NO. 1, UPPER FLOOR,
NEW ISLAMIA CLUB BUILDING,
KHYBER BAZAR, PESHAWAR CITY

- 0345-9383141



- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

K{:l:’f i"ci’ "'!fh tukhwa
APPEAL No. . ‘1 b‘é) /2018 = Fridgnzyesd

Binry NQ.&

| Dr. Jehanzeb Dawar, Agency surgeon, South Waziristan Agen@wa_gzz.’i/*%_a/g
| Under Transfer to the post of Senior Medical Officer,
North Waziristan Agency at Miranshah

................................................................... Appellant
VERSUS

v1-  The Additional Chief Secretary (FATA), FATA Secretariat,
| Warsak Road, Peshawar.
| 4Z2-  The Secretary Social Sectors Department (FATA), FATA
| Secretariat, Warsak Road, Peshawar. :
“3-. The Director Health Services (FATA), FATA Secretariat, Warsak
Road, Peshawar.
4-  Dr. Rahim Nawaz, Medical officer North Waziristan Agency
under transfer the post of Agency Surgeon, South Waziristan
Agency.
............................................................ Respondents

SERVICE APPEAL UNDER SECTION-4 OF THE SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER
DATED 13.12.2017 WHEREBY THE APPELLANT WAS
TRANSFERRED FROM THE POST OF AGENCY SURGEON
SOUTH WAZIRISTAN AGENCY PRE MATURELY AND
AGAINST THE TRANSFER/POSTING POLICY AND
AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL
APPEAL OF APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS

_PRAYER: That on acceptance of this appeal the impugned
T order dated 13.12.2017 may very kindly be set aside and
; )/“51;3‘; the respondents may be directed no to transfer the
WP' appellant from the post of Agency Surgeon North
Registrar waziristan Agency till completion of his normal tenure.
Any other remedy which this august Tribunal deems fit

that may als«» be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1- That appellant is a bonafide, peaceful & Law abiding
citizen of Pakistan and is the employee of respondent
Department. That appellant has recently been awarded
with TAMGHA-E-IMTIAZ by the President of Pakistan on
the basis of meritorious performance while posted as




Agency surgeon, Bajaur Agency. Copy of the Tamgha-e-
Imtiaz is attached as anNNeXUrCu e e reerrereresnrescsenrnns A.

That right from appointment till date the appellant is
performing his duty in the respondent Department quite
efficiently, whole heartedly and up to the entire
satisfaction of his high ups.

That appellant while serving as Senior Medical Officer
(BPS-18) at North Waziristan Agency Miransha the
appellant was transferred and posted as Agency Surgeon
South Waziristan Agency by the competent authority vide
order dated 18-11-2016. Copy of the order dated 18-11-
2016 is attached as anNexXUre ...vcveverserenrersrarssenrenss B.

That the appellant after receiving the order date 18-11-
2016 took over the charge of the post of Agency Surgeon
South Waziristan Agency by submitted his charge report
dated 21-11-2016 and as such the private respondent
was relieved from the post. Copy of Charge Report is
attached as aNNEXUIE wuvevvrevrressasensesesessreesssnseenes C.

That in the meanwhile private respondent no. 4 filed
service appeal no.207/2017 instituted on 28-02-2017
against the order dated 18-11-2016 along with stay
application. Copy of service appeal along with stay
application is attached annexure ..veveveereerssrenranees D.

That during the pendency of the above mentioned service
appeal the respondent No.3 issued the impugned order
dated 13.12.2017 whereby the transfer order dated
18.11.2016 was withdrawn till the final decision of the
Court/tribunal. That in light of the said order dated
13.12.2017 the Counsel for the private respondent No.4
withdrawn the service appeal No.207/2017
unconditionally vide order sheet dated 13.12.2017. Copy
of withdrawal order sheet & impugned order dated 13-
12-2017 are attached as annexure .u.c.eveveresenses E&F.

That feeling aggrieved from the premature order dated
13.12.2017 the appellant filed Departmental appeal
before the appellate authority but inspite of the clear
directions of the august Peshawar High Court Peshawar
dated 14.3.2018 the respondents are not willing to decide
the Departmental appeal of the appellant and as such the
same is still pending before the appellate authority. Copy

of the Departmental appeal and judgment are attached
AS ANNEXIUNE wruevinsreruesserscasntrasasnrursrsnnrinnsssss G & H.

That the appellant having no other ray of hope but to
approach this Honourable Tribunal through the instant

Lt



service appeal on the following grounds amongst the
others.

GROUNDS:

A-

Dated:

That the impugned order dated 13.12.2017 is against the
Law, policy, facts and norms of natural justice and materials
on the record hence not tenable and liable to be set aside.

That the appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4
and 25 of the constitution of Islamic Republic of Pakistan
1973. :

That, - the treatment meted out to the appellant is a clear
violation of the Fundamental Rights of the appellant.

That, the respondent Department acted in arbitrary and
malafide manner by transferring the appellant in such short
span of time which is against the transfer/posting policy of
the Provincial Government. .

That the impugned order dated 13.12.2017 is against the
clause-I and IV of the transfer/posting policy of the

provincial Government. Copy of the pollcy is attached as
ANNEXUNE uussasnansunsessnssnsssnnrmsssssssissnenssssnnnnssennnnes I.

That, the appellants has been discriminated by the
respondent Department on the subject noted above and as
such the respondents violated the Principle of Natural
Justice.

That the inmipugned order dated 13.12.2017 has been issued
conditionally by the respondents and as such after the
withdrawal of the service appeal N0.207/2017 the said order
dated 13.12.2017 has became ineffective.

That the impugned order dated 13.12.2017 has not been
issued in the public interest nor exigencies of public service,
therefore not tenable and liable to be set aside.

That the appellant seeks permission to advance other
grounds and proofs at the time of hearing.

13.2.2018



APPELLANT
Lyl

DR. JEHANZEB DAWAR

THROUGH:
NOOR MOHAMMAD KHATTAK
&
MUHA AAZ MADNI,

DVOCATES,
HIGH COURT PESHAWAR




BEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO /2018,

DR. JEHANZEB DAWAR Vs A.C.S FATA

APPLICATION FOR SUSPENTION OF OPERATION
OF IMPUGNED ORDER DATED 13.12. 2017 TILL | ~ ]
THE DISPOSAL OF THIS APPEAL -'

" R/SHEWETH:

1-  That the appellant filed above mentioned appeal along with
this application before this august service Tribunal in which
no date has been fixed so for.

- 2- That appellant filed the above mentioned appeal against the
impugned transfer order dated 13.12.2017 whereby the
appellant was pre-maturely transferred from the post
Agency Surgeon South Waziristan Agency pre-maturely to
the post of Senior Medical Officer, North Waziristan Agency
at Miranshah.

3- That all the three ingredients necessary for the stay is in
favor of the appellant.

It is therefore 'humbly prayed that on acceptance of this
application the impugned transfer order dated 13.12.2017 may
very kindly be suspended till disposal of this appeal.

APPELLANT

~ JEHANZEB DAWAR
THROUGH: [

NOOR MOHAMMAD KHATTAK
- ADVOCATE
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DIRECTORAYE OF PmAL”‘H SERVICES . —

PATL S ‘ '{CRDT'J?M—E E“u’/\RSAK ROCAD, i ._.SHAWAP
' " Phs.091- 9210919 Fax # 091-9212110. .
No. ____'__H__,../DH}/FL&TA/Admx. -~ . Daued: 18 {8 j11/2016.

- 1- -b#v‘n iﬂ-'v-ki*\"i‘ﬁ-)‘r#i#’**i*\‘n‘v*\&taﬁ*n‘v***i**iibwiwby
-1 .

Gr 5:\.1: ORD ER:

b e b v 3 v o ok e S b Nw»w*»ww»*»»w*www*m& el »**w***ww*»**w***w*wvmwm

The competent auth'o[ity' has beeii pleased to arder the following pnst'pngs/transfers in the
werust of il.u,:bﬁr. with immuadiate effect, - : '
1 t

r 1 ‘\l:n e, & Dcrnrmuon | From '. e \ R I _.‘__‘_hlﬁk_q_.rn___ﬂ'ljg_s______‘
pd : Dr. Rahim Nawaz, 85-17, Agency Sut,,eor\ South MO North Waziristen Against the
,.._.._G' Cadlre Waziristan Avency Vacant Post

2 ll Dr. Jahanzely Dawar "1 SMO Naorth Waziristan kgency Surgeon South 1 vice No. 1

______ ] Bs- lu G. Cadre ] Waiirstan Agency

) od/xxx _
- - o ' Additioral Ch]e; Secretary FATA
Izs |Ct ’
al) ‘5 el

Nb . / DHS/FATA/Adm.., dated / ¢ ._/ﬂg/'2016.‘

Copw Sor mrmmouon :

‘The Secretary Social Sectors Depe.' rment FATA, Pashawar, o .

The Political Agents, FR Bannu & IR Lakki. - . ‘
The Agency Surgeons, FR Bannu & 7R Lakl<1 '

The AGER Sub Omcc, Peshawar,

The District Accou vs Officers, FR f.m’\nU & R Lakii.

~aiThe P.5 1o Addmondl Chief Secret 1y FATA, Peshawar.
Officers ¢ concerned.

RS SEE I - VAR S el

For info:‘matiqn an.,1 riecessary actiop

ATTESTE




OFFICE OF THE AGENCY.SURGEON . ﬁ@)
~ 'SOUTH WAZIRISTAN AGENCY AR v

No : Dated X/ /11/20106

The Director Health Services
FATA Peshawar- -

Subject: ASSUMPTION OF CHARGE
, — ;

) With reference to the section officer (Establishment) FATA  Secretaciat
coordinatign - & v Administration Department order
No. ‘ _ ~and  Director
Health ' Service FATA Peshawar office letter bearing endorsement
No_ /88869 Datded 18/w/20/

3 v ' )
. I'Dr. Jehanzeb Khan assumed the Charge of Agency Surgeon S W Agency today on

2111112016

Agency Surgeon
S W Agency

No./ 7SS0 577 dated )4 /1172016
Copy to the:- ' :
Political Agent SWA at Tank

Assistant Political Agent Ladha at Tank
Assistant Political officer SWA at Tank
Assistant Political Agent Wana
Agency Account officer SWA at Tank
Manager NBP Main Branch

Manager NBP Wana Branch

Manager MCB Branch Tank

o =N W Lo o —

For information and necessary action Please.

ATIESTED

.....



' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR -
- : : Eﬂ," ne “'"?' F“ru! Byva.
- . ke 19 E!
o 5243
Appeal No. @\0? o1y el
o . wwa&g‘;g;g‘o/: .
Doctor Rahim, Nawaz Shah | |
Agency Surgeon | R N
North Wazristan Agency (N.W.A). ,
| | - . APPELLANT -
VERSUS

vi_“. The Additional Chlef Secretary, (FATA), FATA Secretariat,
Warsak Road Khyber Pakhtunkhwa, Peshawar. .
- police cal W Soeilbe WAL fom AGeirg -
\‘2,4 The Secretary, Government of Khyber Pakhtunkhwa, Social

Sector Department, (FATA), FATA Secretarlat Warsak Road,
Khyber Pakhtunkhwa Peshawar.

L/@./. The Director, Health Services, (FATA), Warsak Road, Khyber
- Pakhtunkhwa, Peshawar. -

o 5 Ageies Actowmt S Ce SoeiTh Haygdan ffenly
- . _/@.  Dr. Jehanzeb Dawar, Agency Surgeon, SWA.
A RESPONDENTS

...................

jﬂ \ > APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974
AGAINST THE PREMATURE POLITICALLY
MOTIVATED TRANSFER DATED 18.11.2016
WHEREBY THE APPELLANT HAS BEEN
TRANSFERRED JUST AFTER 5/6 MONTHS AND
AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT

WITHIN STATUTORY PERIOD OF 90 DAYS.




4 PRAYER: ,
' THAT ON ACCEPTANCE OF THIS APPEAL, THE o
) ' ORDER DATED 18.11. 2016. MAY BE SET ASIDE
AND THE APPELLANT POSTING MAY BE
RESTORED, AS AGENCY SURGEON NORTH
: : WAZIRISTAN AGENCY WITH FURTHER
L - -DIRECTION TO THE RESPONDENTS NOT TO
| S TRANSFER THE APPELLANT PREMATURELY ON
- THE BASIS OF POLITICAL INTERFERENCE.

- RESPECTFULLY SHEin;TH:

1. That the appellant joined the Health Department on
18.7.2004. The appellant remained posted at various
stations and performed his duty up to the entire satisfaction
of his superior. The appellant was lastly posted as Agency
Surgeon SWA vide order dated 31.5.2016. (Copy of Order
is attached as Annexure-A)

G R S S B RS S T o ey
; AR ST I

2. That the appellant was also given appreciation letter for his
exemplary performance on Polio Eradication SWA, which

inciude:
)-  Administrative Coverage. - 118%.
ii)-  Market Survey (MS) result . 85%.

iii)-  11/12'lots in LQAS
iv)- 677 children are reported Stlll mlssed

Copy of letter is attached as Annexure-B.-l :

. 3. That the appellant was transferred just' after 5/6 month vide
order dated 18.11.2016 without any cogent reasons and

~ without showing any agencies of service. (Copy of the - .

order is attached as Annexure-C).

4.  That the appellant filed departmental appeal against the said
premature transfer order dated 25.11.2016 and also filed a
writ petition no. 4691/2016 in the august Peshawar High

- Court for. quick decision of departmental appeal. The august
court heard the writ petition on 15.12.2016 was kind enough




B)

Q)

D)

E)

F)

A)

That even after the august Peshawar high Court directions,
the appeal of.the appellant has not been decided till the
expiry of statutory period 0f 90 days. Hence the present on
the following grounds amongst the others.

', GROUNDS:

That the orders dated 18.11.2016 and against not taking.
action on the departmental appeal of the appellant within

statutory period of 90 days are against the law, rules -

norms, of justice and in violation of posting transfer policy

~ of the government,

That the impugned order dated 18.11.2016 is premature
because the appellant was ‘again transferred just after 5/6

‘months which is the violation of tenure policy of the
‘government.

That the impugned orden dated ‘18.11.2016 have not

been passed in the public interest, rather it is attempt to
accommodate the blue eyed person.

That even the impugned order dated 18.11.2016 is not a
well-reasoned order which is in violation of Section-24-A
of the General Clauses Act and also in violation of the -

Judgment of the Supreme Court of Pakistan, Reported as
1991-SCMR Page-2330. -

That the impugned order is against the Clauses, 1, 2, 4 of

. the posting transfer policy dated 15.2.2003. Copy of

Policy is attached as Annexure-F.

That the impugned order is against the Anita Turab
judgment and circular dated 27.2.2013. Copy of
Circular is attached as Annexure-G. '

'_—,i‘.éﬂ
]

AY

5

! -~

st £ { .
s T TN Y i
i‘;,ﬂ-,; \'3:;3

to direct the résponden_ts to decide the appeal of appellant | 'I y

- as per clause-xiv of the policy. (Copy of the Appeal and
Court decision is attached as Annexure-D & E).



g

'G) . That there were no complarnt agalnst the appellant
rather the appellant was given good performance
certrf cates. by the concerned polltlcal authorltres

That the appellant seeks permission to advance others
grounds and proofs at the time of hearmg

It is, therefore most humbly prayed that the appeal :
- of the appellant may be accepted as praye

APPELLANT
Dr. Rahim Nawaz

R

(M. ASIF YOUSAFZAI ) .
ADVOCATE SUPREME coum".

(SYED NOM @(HARI) R
-~ (Taimur ALI

ADVOCATES PESHAWAR'

THROUGH:

AT TTESTED
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| | ~ PESHAWAR. = - .
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£ ' Appeal No._ _J2016

Dr. Rahim Nawaz Y/ ~ Health Departmient.

Vi "
LaE e
e,

'APPLICATION FOR THE SUSPENSION OF OPERATION OF ORDER
DATED 18.11.2016 TILL THE DISPOSAL OF MAIN APPEAL

 RESPECTFULLY SHEWETH:

1. Thatthe appellant'ﬂled an appeal along with thisﬁépplication in |
which no date has been fixed so far. ' - L

2. That the appellant has a good performance and the impugned

order dated 18.11.2016 has been passed prematurely and utter
violation of posting transfer policy. _ o

3. That the grounds of main appeal may also be considered as
integral part of this application ' : ;

4. Thatthe appellant has not relinquished the charge of the post as
yet and there is'no legal hurdle to grant interim relief in favor of
- appellant. :

5.  That if the impugned order is'not sUspend,ed then the appellant -
will be suffer from irreparable loss. : :

It is, therefore, most humbly prayed that the operation of : -
order dated 18.11.2016 may be suspended till the disposal of
main appeal. Any othér remedy which this august Tribunal that
may also be awarded in favour of appeliant. " ,




Ssetom

. Dr. Rahim Nawaz

SRLN SRR - THROUGH: Nar
R R I . (M. ASIF YOUSAFZAL )
N - | ADVOCATE SUPREME COURT
o PESHAWAR. -
£ /  TAIMUR ALTKHAN
- - o ~ ADVOCATE. -

AFFIDAVIT

It is affirmed and declared that the contents of the above applicatibn
are true and correct to the best of my knowledge and belief and
- nothing has been concealed from this Honorable Tribunal. '

!
Depor?ent
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Dr. Rahim Nawaz

‘23.11..2017 Appellant in persan pu.:.cm Learned DQPU{:-);:;E\’
Dlstuct Altomcy and counscl for private respondents also
present. In the present appeal }w w (rans(er order has

been chalienged as such last opponumlv oranted. Adjourn. ‘to -

| : - S
| . come up for rejoinder, 1b any. and arguments  on

| 5~ )2~ ]7 before D.B.....

: 2 @ / '

' z/%‘f .

; o __ : (Gul'Zeb Khan) (Muhammad 11z mnd Mugh: 11)
o - ' ' o Membe1 ' ' Member ,
E . N

|
! 15.12.2017 - Learned counsel for the appellant present.

_Mr. Riaz Painda Kheil, learned Assistant Advocate -
General for the respondents present. Learned
counsel for the private respondent present.
Learned counsel fror the appellant submitted
three (03) orders of the respondent department
dated 15.11.2017, dated 13.12.2017, dated
13.12.2017 and stated at the bar that in the light
of above mentioned orders he does not want to

press the present appeal. Perusal of the orders

submitted by the learned counsel for the
appellant would show that vide order dated
15.11.2017, the appellant along with other
~+ - medical doctors have been promoted from BS-17
; to §5-18, similarly vide order qlated 13.12.2017,
upon prorotion the appellant has been placed at
the dtsposal of MS AHQ Hospital Wana, likewise
vide another order dated 13.12.2017 the order
made impugned in the presermeal has been

Y wnthdrawn till the fma! decision of the court.
- In view of the statement of learned counsel

- ‘3 for. the appellant as mentioned abave, the
| T present appeal is hereby dismissed being not
wﬁfﬁ,%ﬁﬁ&@ pressed. Mo  ovde &?Q & Cotls . File e
w ‘\@E;

j/@?o“?jh(e\ Yo . Q‘G"" wa <l & ;,p-\(\
(GulZ Muhammad Hamid Mughai)
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DIRECTORATE OF HEALTH SERVICES FATA

FATA SI’CRETARlAT WARSAK ROAD, PESHAWAR.

I

OFFICE ORDER - |

In puréuance of interim relief (status quo) granted by Khyber' “
Pakhtunkhwa Service Tribunal Peshawar dated 02.03.2017 in appeal
No. 207/2017-Dr. Rahim Nawaz VS ACS FATA and others, the transfer

. order issued by this Directorate bcar:nq No. 18686-95/DHS/FATA/AdmN
dated 18.11.2016 is hereby withdrawn with the approval of competent

authorlty till the final decision of the court.

S/XX XXX
Additional Chief Secretary FATA

No237%%- S/  |IDHSIAdMN/FATA Dated: /.S /1272017

Copy for information and necessary action to:
1. Registrar Khyber Pakhtunkhwa Service Tribuna: Peshawar.
2. Political Agent SW Agency at Tank.

. Agency Surgeon SW Agency.

Agency Accounts Officer SW Agency.

PS to Additional Chief Secratary FATA.
PS to Secretary Al&C Demrtmen* FATA.

PS to Secretary SSD, FATA.

Officer concerned.

9°.".°‘°‘¢=w

P ol




To

The Addmona Chief Qccrctaly (F AlA)
FATA Secretariat, Peshawar. '

Subject: APPEAL/REPRESENTATION AGAINST THE ORDER DATED 13-12-2017

“R/Sir,

Most respectfully it is stated that I am working thé senior most Doctor

" amongst the doctor of having FATA domicile. 1 have served in FATA dun’*inginfenée '

Law" & Order situation of FATA mainly when [ was Agency Surgeon Bajaur at Khar =~

- during the tense situation of Bajaur Agency, and due to the said extra'brdinary effort

Dated: 19-12-2017

.1Tam awarded with 'l‘amgha-e-lmtiaz by the President of Pakistan in the year 201Z2.

| was transfer from the post of'S?nior ‘Medical Officer to the post of Agency
Surgeon South Wazirfstan Agency vide order dated 18-11-2016 accordingly, I took
over the charge there at SW Agency wana and started performing duties to the Bes; .
of my abilities. Latér on Dr. Rahim N'awaz filed service appeal before the Service
Tribuna! Peshawar against the order dated 18- 11 2016 in which status quo was
granted to the appellant (Dr. Rahim Nawaz) and ﬁnally vide order dated: 1_3-12-
2017 the status -quo .was implemented and the order dated 18-11-20:16_ was
suspcndcd _ o
s Lhcmforc most-kindly requested that the ordcr dated 13-12- 201? be
' ancellcd and I may be retain on the post of Agcncy Surgeon SW Agency to complete

my normal tenure.

I'shall be very thankful to you for this kindness.




" PESHAWAI
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. Ci:I[}se No....4...
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. | . -
Scrial No. of | Date of Order]of ith Si y
Order of 13 1_ e ;)c c_ec““eg ) o Order (?r other Proceedings with ngnature of Judige.
Proceedings |;
1 D 2 3 .
1 ORDER | Writ Petition No.915-P/2018
14.03.2018 ; '

Mr. Muhammad Maaz Mandi, Advocate,
for Dr. Jehanzaib Dawar, petitioner.

Present:_

Mr. Wagqar Ahmad Khan, Addl: AG,
for the officials of Provincial Govt:.

Jekde N ‘
ABDUL SHAKOOR, J.- Dr. Jehanzaib Dawar, |
petitioner herein, throﬁgh thé instant constitutional
petition, has asked for. the issuance of an appropriate
writ directing respondent N§.2 to decide his
departmental aﬁpéal in light of Clause-xiv of the
Transfer / ‘Posting Poliéy“ of the -Provin-ci‘al

Government.

2. At the very outset the learned counsel appearing
on behalf of the petitioner submitted at the bar that he
would be satisfied, if a direction is given to the
‘de‘partmental authority to decide his appeal in light of

aforesaid provision of law. When so, we without|




| touching the merits of the case, lest it may prejudice

the case of  either party, would like to direct the

| the appeal of the petltloner strxctly in accordance with

law through a speakmg order as early as possible, aﬁer

recelpt_of thlS ord‘exf. This writ petition is dlsposedof

accordingly.

Announced.
14.03.2018

2
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depattmenta1§ authority viz. respondent No.2 to decide | -

| (Fayaz)(D.B. of Hon'ble Mr. Justice Yahya Afridi, HCJ & Hon’ble Mr. Justice Abdul Shakgor




- R Posting — Transfer Policy - updated ti}] 19 Jan, 2009 ’

__ GOVERNMENT oF Nwgp /.
ESTABLISHMENT & ADMINISTRATION

, +DEPARTMENT & 70
(Regulation Wing) |

EE
[}

POSTING / TRANSFER POLIGY OF T

HE PROVINCIAL GOVERNMENT,

@ All the posting/trdnsfers shall be strictly in public interest and shall_not be
abused/misused to victimize the Government'servants (oL

i) All Goveijnment Servants are prohibited to exert political, Administrative oy any other
Pressures upon the posting/tianster authorities for seeking Posing/transfers of their

- choice and against the public interest. .
1i1) ~ All contract Government empl

oyees appointed -agai'nst specific posts, can not be
posted against any other post, - ) ‘ '

The normal tenure of posting shall be three years subject to the condition that for the
ofticers/officials posted i

T Unattractive areag the tenure shalj be two years and for the
hard areas the tenure si

nall be one year. The unattractjve and hard areas wil} be
_notified by the Govemmen, ‘ s

v
While making postin

gs/transfer from settled areas to FATA
approval of Governg

and vice-versa, specific
r, NWFP needs 1o be obtained . '

*While making posti'ngs/transfers of officers/officials up to BS-17, from settled

areas to FATA and Vice-vetl'sa approval of the Chief Secretary NWFP:needs to

. be obtainedq, Whereas, ln,caise of posting/transfer. of officers in BS-18 ang above,
from';‘settled“:i,reas to FATA and vice versa, specific approval of the Governor
NWFP shall be obtained. ! C S :

vi(a) All Ot‘ﬁcers/ofﬁcials_selgc_t’ed agalnst Zohe-I/FATA
Services should comp‘ulso-éiii.)' serve in FATA for
Brade. This should start from senior mogt
scale/grade of eacheadre, |

quota in" the Provincig|
atleast eighteen months in éach
scales/grades downwards |

n each’

Vi) -Ofﬁcers may be ' i -

No posting/transfers of the ot'ﬁcer's/ofﬁcials on detailment by
. iX) Regarding the posting of husband/wife, both
" POssible would pe made 1o post such persons
interest. '

sis shall be made,

in Provingial services, efforts where:
at one station stibje

Ct to the pubiic,

All the posting/transfe

(Ting authorities may. facilitate tje- osting/transter - of -

: ‘ ster-of the
_%::Bwn'led female government Sefvants at th ; ot ]
P

€ station of the residence oy

<
Y

ftheir parents *

e Pat‘ﬂ@‘) regarding momhs‘ot Mareh and July for posting/transfer- ajd Athorities for-
relaxatxgn of Q:agn deleted vide lettey No: S0R-VY (E&F\DH-MNQ%I\I’@\-. I\, dated 369008
Coﬁéequent\y authorities competent under the NWEFP G '

overnment Rules :bf Business, 1985,
District Government Rules of Business 2001, Posting/Transfer Policy and o] & rules for the time
being in force, allowed (o make postin

) e of the pplicy and rules,
Added vide Urdu circular letter No. SORVIE# APt amnan -

~

g/wransfer subject to observanc
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".,-""': RS P&stlng— Transfer Policy - updated ti!l 10 Jan, 2009

2
- Uxi) . Officers/officials except DCOs and DPOs/SPs who are due to retlr within one year '
- ' may be posted on their option on posts in the stmcts of their 1dommle and be ' -
- allowed to serve there fill the retirement :
~'DCOs and DPOs who. Aare due to retire in the near future may dlso be posted in

the District of their domicile subject to the condition that such postmg would be. '
against non-administrative posts of equivalent scales;

xii)  In terms of Rule-17(1) and (2) read with Schedule-II1 of the NWFP Govemment‘g_ '
Rules of Busmess 1985, transfer of officers shown in column T of the followmg table'
- shall bk made BY*the authorities shown agmnst each otﬁcer in colung thercof
Outside the Secretariat - : . |
1. Officers of the all Pakistan -Unified Chief Secretary in consultation. wi_th_‘
Group i.e. DMG, PSP including Provincial | Establishment Department  and
‘ Police Officers in BPS-18 and above, - Department concerned with
| the approval of the Chief Minister,
|
2. Other officers in BPS-17and above to be
: - posted against scheduled posts, or posts
| normally held by the APUG, PCS(EG)' and -do-
| PCS(SG). X :
3. Heads of Attached Departments and other
Officers in B-19 & above in all the
Departments, : -do- :
In the Secretariat ' o
1. Secretaries Chief Secretary with the approval of |*
: the Chief Minister.
2. Other Officers of and above’ the rank _ , ¥
of Section Officers: ‘ : I B
a) Within the Same Dcpartmpnt Secrctary of the Departmcnt
' concerned. S
b) Within the Secretariat from one Chief sccretary/Secretmy -3__-' e
Departmcnt to anothcr Establishment, . _— '
3. Oftlcmls up to thc rank of Supermtendent; o '
a) Within the same Department -
Secretary  of the . Department
‘ concerned.’ '
b) To and from an-Attached Department
Secretary of the Dept in consultation
with Head of Attached Depanmem
e concerned. :
¢)Within the Secretariat from one '
-~ | Department to another Secretary (Establishment)
Xiii) Wlnle considering postin

g/transfer proposals all the concerned authorities shall keép
in mind the following: '

{éa‘?} To ensure the posting of proper persons on prOper posts, the Perfmmance S
f%ﬁ Evaluation Report/annual confidential reports, past and present record of

. f ‘f@; semce‘, performance on post held pre

\é .

sently and in the LT\st and general

’ the integrit}.’ of Fhe conccmcd Of GO :
msdeed ot e

9 Tenure on preseny oot shal alo b ke inty consxglexatm cmd the»
pos\ngtransiers shall be in the be

st public | mterest.

' Added vide Urdu c"i,gg.ularlnrtpf Na QOD VT IT 0 AT amnne e R .
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- 'gostingQTrhnsfar Policy - updated-till 10 .‘ian, 2009 - ‘ i @ 3 ‘ o
I ‘{‘ ’ R ' . .' I . ’ ! . . ,

g xiv) - Government servants including District Govt, em

ployees feeling aggrieved due to the.
orders of posting/transfer authorities may seek remedy from the next higher autliprity? '
/ the appointing authority as the case may be through an appeal to.be submttted!.
~ within seven days of the receipt of such ‘orders. Such appeal shall be disposeq of )
‘within fifteen days. The option of appeal against posting/ transfer orders could be
exercised only in the following cases. , o ' o

") Pre-mature posing/transfer or posting transfer in violation of the prpv_ision's;f
o - of this policy. _ : .

‘ ‘ i)
! . "

[ - 2. To streamline the postings/transfers in the District Government and to remove
o any irritant/confusions in this re

gard the provision of Rule 25 of the North West Frontier

Province District Government Rules of Business 2001 réad with schedule — 1V thereof is

referred.. As per schedule-1V the posting/transferring authorities for the officers/officials
shown against each are as under:- - :

Serious and grave personal (humanitarian) grounds.

1 S.No. | Officers : Authority
-1 Posting of District Coordination Officer and Provincial Government. -
Executive District Officer in a District, ‘ -
2. Posting of District Police Officer. . Provincial Government
3. Other Officers in BPS-17 and above posted in the | Provincial Government
District, C o
4, Official in BPS-16 and below Executive District. Officer in
. consultation  with ™ District
o ' _ Coordination Officer.-
3, As .per Rule 25

(2) of the Rules mentioned above the District Coordination
the Government if it is proposed t

~ Department shall consult o:

a) Transfer the holder of a tenure post before the completion of- his
‘ tenure or extend the period of his tenure, ‘ B :
b) Require an officer to hold charge of more than one post for a period -
exceeding two months, : '
4. lam further.directed t

0 request that the above noted policy may be strictly observed
/limplemented, . ‘ b

.Il‘...l‘...-II....I.I.lll"ll.lIl.l'll..‘.....l.I....lll.l.l..l.lll..-.l‘lll

. All concerned are requested to ensure that tenures of the concemed officers/officials _
- are’ invariably mentioned™in summaries submitted to the Competent Authorities for
Posting/Transfer.

- {Authority: Latter No: SOR-VI/E&AD/1-4/2003 d:aled 24-6-2003).

. zy‘l.lllll.l.‘l.l..-ll'lllll-ll.lllllllll.llllli.l.ll.lllllllllll.llllll!.ll‘ll
%x\/ A . _
.. & . Tlthas been decided by the Provincial Government that posting/transfer orders.of all .
o the officers up to BS-19 except Heads of Attached Departments irrespectivé of grades will be
I notified by the concerned Administrative Departments with prior approvaliof the Competent
?;;% Authority obtained on the Summary, The Notifications/orders should
A specimen given below for guidance.

- All posting/transfer orders of
Departments (HAD) shall be issued by the Est

Departments shall send approved Summa
- .- Notifications, :

BS-20 and above and B
ablishment Department and
ries to -E&A Department

%adsﬂ of Attached
the Administrative i
for issuance of .

P T T




VAKALATNAMA

o v

Lsere T fsber Lot lemtthan Servie Tiitun! |

OF 2018 :
(APPELLANT) - 2
/Df. Jetans el j)czéuaw/ __(PLAINTIFF) !
| & * (PETITIONER) i
VERSUS ” |
| ~ (RESPONDENT) B

A-c-s prry & pters (DEFENDANT)

o I/ Wé />/- »/;@7'3 @é DO/,(}M :

o Do hereby appoint afd constitite NOOR MOHAMMAD - ;
KHATTAK, Advocate, Peshawar to appear, plead, act, S
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or ;
deposited on my/our account in the above noted matter. |

Dated. / /2018 — | l
CLIENT
ACEEPTED
NOOR MOHAMMAD KHATTAK
MU WAAZ MADNI -
DCATES
OFFICE:

~ Flat No.3, Upper Floor,

Islamia Club.Building, Khyber Bazar,
Peshawar City.

Phone: 091-2211391
-Mobile No.0345-9383141




BEFORE THE SERVICES TRIBUNAL

KHYBER PAKHTUNKHWA PESHAWAR

AprPEAL NO. 400/2018

Dr. Jehnazeb Dawar

Versus

cooene. .. Appellant

Additional Chief Secretary FATA & others ....... Respondénts

| S NO. DETAIL PﬁgE Description

1 Para wise Comments 1-3

2 Affidavit 4
Notification dated

3 122032018 ° A
Order sheet dated

4 102032019 6 B
Application for vacation

5 of suspension order 7 C
dated 29.03.2018

Faiz Muhammad
Assistant Litigation,

DHS FATA Peshawar.

- 0301-8846252

e ma A ar o . s
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BEFORE THE SERVICES TRIBUNAL

KHYBER PAKHTUNKHWA PESHAWAR
AprPEAL NoO. 400/2018

Dr. Jehnazeb Dawar. civeee.....Appellant |
Versus
Additional Chief Secretary FATA & others ... Réspondents '

Para wise comments on behaif of respondent No. 1, 2 & 3.

Respectfully Sheweth;

Preliminary objections

1. That the appellant has cohcealed the facts that he has
already granted an administrative post of Medical
Superintendent AHQ Hospital Wana vide order dated
22.03.2018 (copy annexed af ‘A’).

2. That the appellant has got no locus standi to file the instant .
appeal. . o

3. That the appellant has not come to this Honorable Tribunal
with clean hands

4. That the appellant has got no cause of action to file the
instant petition.

5. That, the appeal is bad for non-joinder and mis-joinder of un-
necessary parties.

8. That the impugned order is in accordance with section 10 of =
civil servant Act 1973.

ON FACTS:
1. Pertain to record.
2. Pertaintorecord.
3. Correct.
4. Correct.
. 5. Correct. | :
- 6. Correct to the extent of order dated 13.12.2017 in the light of

interim relief (status quo) granted to the respondent No. 4 by
the Khyber Pakhtunkhwa Service Tribunal vide order dated
02.03.2017 and the Respondent Department honored the



order dated 02.03.2017 and private respondent No. 4 was
adjusted on his post as Agency Surgeon Wana and as the
grievances of the respondent No. 4 was redressed by the
Respondent Department, therefore, the private respondent
No. 4 withdraw his case. Moreover, the respondent No. 4 has
not completed his tenure on the post of Agency Surgeon
SWA (copy of the order dated 02.03.2017 is annexed
at ‘B’)

Pertain to record.

Incorrect, the instant appeal become infructuous due to the
order dated 22.03.2018, and the appellant has no cause of
action to file the instant appeal.

ON GROUNDS: /

A.

Incorrect. The order dated 13.12.2017 was passed ig in the
light of status quo granted by this Honorable Tribunal vide
order dated 02.03.2017, which is liable to be maintained.
Incorrect, the appeliant has been treated according to law and
rules by the respondent department and not violated any
article of the constitution of Pakistan 1973. |

Incorrect, the appellant was treated according to law and
rules.

Incorrect, the respondent department has been acted in
accordance with law and rules. Moreover, the appeltant was
bond to serve any-where in the Province / FATA under
section 10 of Khyber Pakhtunkhwa Service Tribunal Act 1973.
Incorrect as replies in Para-D above.

Incorrect, no discrimination has been made to the appellant

by the respondent department and was treated in accordance

with law and rules.

Incorrect, the order dated 13.12.2017 has been passed in the
pursuance of Honorable Court order dated 02.03.2017.

Incorrect, the order dated 13.12.2017 has been passed in the
pursuance of Honorable Court order  dated 02.03.2017.

Moreover, the present appeal becomes infructuous due to




LN - -
- i . \\‘

; \// ‘ passing of order dated 22. 03 2018 by further postlng / transfer .
of the appellant. _
That the respondent seek permission to advance other
grounds and proof at the'time of hearing.

It is therefore most humbly prayed that the appeal in hand
may kindly be-dismissed with cost being mentless and wastage of -
prec:lous time of the department : :

Secret
FATA SQecfétariat Peshawar
Respondent No. 2

' : Secretary (FATA)
| - FATA, Secretariat Peshawar
Respondent No@

/




~ BEFORE THE SERVICES TRIBUNAL
. KHYBER PAKHTUNKHWA PESHAWAR

\, APPEAL NO. 400/2018

Dr. Jehnazeb Dawar oo Appellant

~ Versus

.......

AFFIDAVIT

|, Faiz Muhammad, Assistant Litigation, DHS FATA Peshawar', do
hereby affirm & declare on oath on behalf of the respondents that the

contents of the para wise comments are true and correct to the best of

my knowledge and belief and nothing has been kept secret from this -
Honorable Court.

DEPONENT,

Faiz Muhammad,
Litigation, Assistant
DHS FATA, Peshawar. .
0301-8846252
NIC No. 17301-8498414-1 .
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x following  postings/transfers of O
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Endsﬁ'of even No & Date

Copy to N

1. Secretary Health Departmen‘r

»"u-;a-;éz;vﬁ'fr,u'w..%&»umm' x

ke Sy pe

Khyber Fa (h’thnwa, Faghawar,

2. Diractor Héalth Setvices FATA, Reshawar,*
3. Acocotintant General (PR) Sub Office Peehawat _

u.f‘ Medital Superintendent AHQ Hospital ?\hybnr Baijaur, Orat

Wazmstan & Kurram Agencies.

$ Palitical Agents Khyber Bajaur, Or rakzai, North Wazmstan So

o Agenc:esl

=

g-f.

L.r.ti l"“‘! it

. ea_'{ec‘; in the z)sesi Public snterest.w
S# | Name of Ofticer - From ! ¥ To
1 1 Dr. Nisar Ali Waiting for \.’ipdludl Superintendant | Against e |
(BS-19) posting AL;IQ Hospital, | vacsny post.
5 Pgrac“ninar, Kurram
1 . Agency. _ L
2 {Dr. Muhammad | SMO Orakzai”Mfg’riager IVMP  (Malaria | Against  the
Ismail (BS-18) Agency Control Programme) | vacant post.
; . FATA: A
3 | Dr. Muhammad | SMO  Khyber Age oy Surgeon, Khvber f-\;’;ﬁéz*sc'* tha
Sihafiq Afridi Agency qﬁn oy
(35-18)
4 Dy, . Muhammad | BMO MNesth A“g‘emy Surgesr, Mot
| Younas{ BS-18) | Waziristan \JVd.,.IHSt..ﬂ Agency
P Agency .
SMO AHQ! ‘ln Charge, ° Medical | -
Haspital Wana - .Supermtencem, SOAHQ
| Hospital Wara,
- iDr:iKhalid Javed | Acting MS AHQ ['Mgdical - Superintendent, | Against  the
- “IHBS-18Yy Hospital AHQ Hospital Landikots!l, | vacant post
T Landikotal, Kbee. Agency. i
e Khyher Agency H ]
¥ |7 [Dr.. Inayat.. Uri Agency. Medical - Officer, ARG Against e |
~ |Rahman{BS-17) [-Surgeon, .North Hosp Al Khar, - Bajaur pvecant post -
e e | Waziristan tgan“‘
Agency.

Addiﬁ anaﬁ ﬁma? Sacm"iary ‘ﬁ;& Al

-

i;._;

5 Agency Surgeons Khyber Bajaur OrakzalfNor’th Wazmstan South Waziristan &

Kurram-Agencies

Yoo

4
&
E

7 Agency Accounts Officers Khyber Bajaur Orakzal North'Waz!rrsfan South Wemfstan

& Kurram Agencigs
8 PStol ACS FATA

9. PS to.Secretary (SSD) -

10 Offth?.lS cancamed

I
i

\7
-
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Pemaloe of Vsl

boorl pfo < X)) M),/
W/in« A/awzzg, ﬂ &

" Counsel for the dppcllam

Acrc‘ncy where he was posted on 31.05.2016. l‘hat wdq
impugned order dated 18.11.2016, IMe was transferred
‘from the said post {o the post of Medical Officer North

Waziristan - Agency  where-against  he preferred

depar_tlhental representation on 23.11.2017 which was not
responded despite directions of the Ilon’ble Ii(igh Court

‘and hence the instant service appeal on 28.2.2017.

That the impugned order is premature ahd against

the’ polxcy of the gpvernmént includipg. cxrcular”daled

27 2 2013 whercm 1t is Iald down that ordmax}y enurcs '

South Waziristan Agency.

Points 111'Oéd need consideration. Admit Subject
to dcpos:t of security and proccss fee within 10 days,
notlces be issued to the rcspondcnls for wruten

rep y/commentg for 22. 3.2017 beforc S.B. Status quo be

mamtamed

... Chajyman

e
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g BEFORE THE SERVICES TRIBUNAL
e : KHYBER PAKHTUNKHWA PESHAWAR

APPEAL No. 400/2018

Dr. Jehnazeb Dawar cevieee....Appellant
Versus
Additional Chief Secretary FATA & others ....... Respondenté

APPLICATION FOR VACATION OF OPERATION OF IMPUGNED |
ORDER DATED 29.03.2018.

R/SHEWETH:

1. No comments.

2. Incorrect. The impugned transfer order dated 13.12.2017 was

| passed in the pursuance of status quo granted in the favor of
the Respondent No. 4 vide order dated 02.03.2017.
Moreover, the instant appeal is infructuous on the basis of
order dated 22.03.2018 wherein the appellant has been
transferred and posted as Medical Superintendent AHQ
Hospital Wana, SWA.

3. Incorrect, the present appeal is infructuous as the appellant
has been further transferred vide order dated 22.03.2018.
Moreover, the three ingredients necessary for vacation of
suspension order dated 29.03.2018 in favor of the
Respondent No. 4.

t is, therefore, most humbly prayed that the suspension order
- dated 29.03.2018 may kindly be vacated with cost.

Secyet ATA
FATA Secretariat Peshawar

Respondent No. 2 %
Adé;tional Chi ecretary (FATA)

FATA, Secretaridt Peshawar
Respondent No. SI\;X
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BEFK ()le THE KHYBER PAKIII UNKHWA, SE RVI(,I{ IRIBUNAL,
PESHAWAR.

Service Appeal No. 400/2018

Dr. Jehanzeb ‘ VS Health Deptt:

..................

RESPE CTFULLY SHEWETH:

Preliminary Objections:
1. "The appellant has no locus standi and cause ol action.
. The appellant has not come with clean hands.
The appeal is time barred.
lhc appeal is bad for non-joinder and mis-joinder” 0[ parties.
The appeal is not maintaingble as the appellant was further
transferred  vide order dated 22.03.2018 and as such the instant
appeal 1s infructious. -

RSN

FACTS:

[. First portion of para 1 is admitted correct hence no comments

while the rest of para is incorrect as certain complaint has been
filed against the appellant in which the Goverrior KPK directed
for thorough departmental inquiry into alicgations against’the
appellant and subsequently reference in the NAB for initiating
appropriate action against the appcllant which is evident from the
note shect dated 10.12.2015. (Copy of note shect dated
10.12.2015 is attached as Annexure-A)

[\

. Pertain to record.

3. Pertain to record. .

4. | Petain to record.

5. Correct, however the honorable ‘Iribunal granted status quo in the

favour of the respondent No. 4 vide order dated 02.03.2017.
(Copy of order dated 02.03.2017 is attached as Annexure-B)




6. Order dated 13.12.2017 was passed by the respondent department

in the pursuance of interim relief (Status Quo) granted by KPK
Service Tribunal on 02.03.2017 in the favour of respondent NO.4
and as the grievance of respondent No.4 was redressed by the
passing the order dated 13.12.2017 therefore he withdraw his
case. Moreover respondent No. 4 has not completed his tenurc on
the post ol Agency Surgeon SWA.

7. Pertain to record.

8. Incorrcct. The instant appeal is infructious. due to the order dated

2203.2018 and the appellant has no cause of action to.file.the
instant appeal. Copy of order dated 22.03.2018 is attached s
Anncxure-C)

nt

GROUNDS:

A.

B.

D.

Incorrect. The impugned order dated 13.12.2017 was passed 1n the
pursuance of order dated 02.03.2017 of this august Tribunal and is
accordance with law, facts norms of natural justice and materials on
record, hence liable to maintain.

Incorrect. The appellant has been treated by the respondent

department in accordance with law and rules on the subject noted

above and as such the respondent department has not violated any
. : < 3 . -

Article of the Constitution of Pakistan 1973.

Incorrect. Yhe impugned orders dated 13.12.2017 was passed in the
pursuance of order dated 02.03.2017 of this august I'ribunal and no
violation of fundamental right has been made by the respondent
department.

Incorrect. The respondents department acted in accordance with law
and rules. Moreover the appellant is bound to serve’anywhere in the
province/FATA under section-10 of the KPK, .Civil “Servant
Acl1975.

Incorrect. As replied in para D above.

Incorrect. The respondents department has not discriminated..the
appellant and has passed the order dated 13.12.2017 in the
pulsuancc of order dated 02.03.2017 of this august Tribunal.

Incorrect. ‘The gricvance of respondent No.4 was redressed by
passing the order dated 13.12.2017, therefore hesprivate respondent
withdraw his case. Moreover order 13.12.2017 is still in filed and as
such the order dated 13.12.2017 has not became incifective.




I'urthermore the instant appeal is infructious by- pés_sing the; order
dated 22.03.2018. :

H. Incorrect. The impugned orders dated 13.12.2017 was passed. in the
pursuance of order dated 02.03. 2017 of thns august Tribunal which
is liable to be maintain.

l. Respondent No.4 also seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore most humbly prayced-that the appcal: in
hdl’ld may be dismissed with cost.

Respondent No.4

l D » Through:

TAIMUR ALI KHAN
(ADVOCATE HIGH COURT)

EER AL

AFFIDAVIT
It1s di['umcd and declared that the contents of reply are truc and coucct to
the best of my knowledge and belief and nothing has been concealed from
the Hon’able Tribunal.

-

DEPONENL, 4,




BEFORE THE SERVICES TRIBUNALKHYBER PAKHTUNKHWA

Service Appqal No. 400/2018

Dr. Jchnazeb Dawar Appellant
P Versus N Y
Additional Chief Secretary FATA & others.............. Respondents.

| | REPLY ON_APPLICATION FOR VACATION
OF SUSPENSION ORDER DATED 29.03.2018.

I. No comments.

P

(NS

. Incorrect. The impugned transfer order dated 13.12.2017 was passeud iﬁ the
pursuance of status quo granted in the favor of the Resbondcnt No. 4 vide
order dated 02.03.2017. Moreover, the instant appeal is infructuous on the
basis of order dated 22.03.2018 wherein the appellant has been transferred
and posted as Medical Superintendent AHQ Hospital Wan"ri'a, SWA.

. Incorrect. The present appeal is infructuous as the appellant has been

RS

further transferred vide order dated 22.03.2018. Morcover, thc threc

ingredients necessary for vacation of suspension order dated 29.03.2018 in

favor of the Respondent No. 4.

| It is, thercfore, most humbly prayed that suspension order dated

| 29.03.2()18 may kindly be vacated. |

e

APPELLANT

THROUGH

(TAI ALI KHAN)
ADVOCATE HIGH COURY




AFFIDAVIT

It is affirmed and declared that reply on application is truc and correct to the
best of my knowledge and belief and nothing has been concealed from the

Hon’able 'l‘ri_bu‘nal.

DEPONENT
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~ NOTE FOR ADDITIONAL C

VISIT OF THE_GOVERNOR TO W ANA, SOUTH. wx/xmsww
AGENCY DATED 26.11.2015

upon T LI ETALRINE,

visit, consequeit
| cirecred for n‘nmr.-':dia;\'le

Y puring the . subject
. against the Agency Surgeon, the Governar hat

" the -incumbent Aqency Surgeon FATA o (at WOC@SSGd_me case

acretar

i
Now, Mr Ghahb Khan (MNA- SV\IA) atlongwith Mr. Mehmood Bittan
¢ that [h(‘ Ldld r‘ompial

b Khan ard not qgamsf:

ﬁwe Hon ble (Joverno; and (,larifle nt% Were actually
J( L 1/(*

-*tn(zd lhe charge just lew day..

i agmcst the former Agoncy Surqemn Dr.
# A SMYQPOH J LS"i Khan who hac. ;n facl do'

subjcu \nsui of the Hon blﬂ chea mr
After cogmmnce of the factual S!an[lt’ll the Hon'ble Govemor fe

e reinstated “and posied as AgeﬂCy

13

“V  direct that' Dr’ Esa Khan ‘shall"b

wana. Fuﬂhermore ‘the Govemor has dtrerfen fr)r ’fhorcuoh departmen*

1 o’ dﬂﬁgations agalnsl the former Agpncy 8urgeon and subseq

yeference in the Natlonfal Aocountabahly Fumau 10r mit\atmg appro

\‘_.l

L agazncf Enm

,"?
co1

s m)Ltt s[ed thwt fL.rU er necec.b:uy ac’ 1S nay. he ta&en m tn

md Lom ls mce e ) "
o p an ;?ojt be bnbmittod lo H.. . Becretariat for pei-_us;

@a“mou p abe
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.
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Counsel for the appellant argue

. appellant is serving as Agency Surgeon South ’Wcm;rts;_an

. Agency where he was posted on 31.05.2016. Ihat ngig

. ‘.j..mpugncd order dated 18.11.2016. He was transferred
-ﬁ-om the said post to the post of Medical Oflicer North
Waziristan -Agency  where-against  he preferred

departmental representation on 23.1 1.201 7 which was not

. : S responded despite directions of the Ilon’ble I*-iigh Court

N ' and hence the instant service appeal on 28.2.‘.'20117.

That the impugned order is premature ahd against

the policy of the gpvernmeént inciudipg crrcular"‘daled
27 2.2013 whercm it is lald down that ordmafy

° \li;ll be 2 years That the appci!z‘
reanmshcd the chalge of the post of Aocncy Sm-geon ‘ Lk
. S South Waziristan Agency.

st

Pomls uroed need cons:dualwn Admu. Subgect -

to deposxt of sccunty and process f‘w wnhm 10 ddys

notxces be issued 10 the r(-:Spondcms “for written

: : rep’y/comments for 22 3 2017 before S.B. Status quo bc

naamtamed
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Chalyfan .
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Eata Dll%j’i!‘r"ht Jemmn

NOTIEIGATION,

Endst of even No & Date.

Copy to .

1, Sacretary Heeith Depar’cment

i M"',‘j ﬁ:&‘“‘v‘ir‘*"iﬁ'mfmwﬂ ‘c

~ Datéd 22-03—2‘3 28

oo

hybc.r Pai\munknwa Paznawm

2. Director Health Services FATA, Peshawar.-
3. Accountan* General (PR) Sub Office, Pechawa. _

LA Medtca{ Superintendent AHQ Hospital }\hybcr Bam Orakzai, Morth

‘ Wazn*lstan & Kurram Agencies.

- &7 Political Agents Khyber, Bajaur, Orakzai, North Waz'rlstan Sou h Wazié'ictéﬁ'"

v Agencaes

Kurram Agencies

7 Agency Accournts Offcers Khyber Bajaur Orakzal North[Wazw istan, South Wc!

& Kurram Agencies
8. PS t0:ACS FATA

"o, PS toSecretary (SSD) -

iD Ofﬁcers concarned

;
.1{;.

rirtstan, ©

Agency Surgeons Khyber Ba;aur Orakzal?‘Nonh Wazmstan South Waziristan &

} Dlrectorate of Health Serw\,ew r-.'j are  hy ‘mbr :rﬂlrw:a with imrestia
‘ e;“f;ec? in the best Public interesi:-
S# [ Name of Cfficer TFrom o
1| Dr. Nisar Ali Waiting for igd cal SU_5(;.1:{5{&3;.Sz'}i—";tm?m!‘\;
(BS-19) posting Al—t{i(} Hospital, i vacant post. |
: Fgrachinar, Kurram '.
j . Agency, |
2 1'Dr. Muhammad | SMO  Craiczai Mjéhagér WMP  (Malaria | Against  the |
ismail (B8-18) Agency - Centroi Programme) | vacant post. |
' L FATA: |
3 | Dr. Muhammad | SMO  Khyber Agencv Surgeon, Khvber
Shafiq Afridi Agency Agency.
(38-18)
4" TOr. Muhammad | SMO  Norh | Ageney  Surgeon, Nerin |
'Younas( RS-18) | Waziristan UV(-)ZFH“*"H Agency
do L Agency ]
}Dr Jahanzeb SMO AHQ mg Charge, \f;edi‘éai’ L ‘
I(BS 18y Hospital Wana : - .Superlntendent CAHQ
' : ' H@spita! Wana. ‘
- D iKhalid Javed | Acting MS AH@* “WMadical - Superintendsnt, | Against  ihe |
a (BS-18) Hospital AEIQ Hospital Landikotal, | vacant post |
G Landikotal, Kiyber Agency. !:
o Khyber Agency 3
¥ SoDE - Inayat | Ur b Agency I\.fi_fg-tiicai -Cfficer,” AH
- +"Rahman(BS-17) | -Surgson, North | Hospital - Khai
‘ o) Wazirigtan Agz.nmf
. LAgeney. S

Aﬁd!tiami Chnm‘ becr tary Wﬁ'ﬁ m;

& Kurram




OFFICE OF THE LIEDICAL SUPERINTENDENY
AHQ’ HOSPITAL WANA SOUTH WAZIRISTAN

Date S vianathe  ¢f, 0412015
ihe Director Haeaith Swoles
FATA Fastigva

Sk ! Charge Report of k1S AHQ: Hospital V/ana SIYA.

e Sii

Vildh referance the Addmonal Chas Seoectary FATA bt ooy,

FS/SSLUSO (MY - 120185151 pated 22 052018
e it

PO Jahanzzo Khan SLA0 BS .35 1o 5830 en the Do tf 0

e _ s e s A . ooy e Jho L
SUREendenl AR HOsps VoIng Seuth Vo stae i L, nen, oo (3 e L0z

N
Nezessary Chitg: Repurts Fomne gt caddosed Bewsto f it L

et g onfeinaabion and favour of tuit of piec tsary Gohon pleass

ke
i0r. Jahanze:b Khan)
Lisdica! Busahiterger
AHDY beaspidat fana S0 fgee,

i c (‘/ ) ”_."D_ 1

NINL- T 13 '3\‘. -

T Pokucal Agsnt §.W Agency ot Tovi / Vinna
2- Asgistunt Poliical Agent Viana 8.4 Ajency
Fut aternation please
itanager Matonal Bank of Par:sian Tank,
hanages Natonal of Pamstan \Wang (2000).
rdanager Unded Bank Limiied Wana (0881
G- Agency Accourt Officer §-W Age-.cy at Tank,
Aong with Specimen Signatu:\e, fa. mformauon and necexsa:y acuon ])1&:6‘&
Officgr concerned. i

[
’

I_l,h L.

-4




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 1135 /ST Dated 31 /05/2018

To

The Director Health Services (FATA),
FATA Secretariat, Warsak Health,
Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: ORDER/JUDGEMENT IN APPEAL NO. 400/2018, MR.JEHANZEB
DAWAR. oo

I am directed to forward herewith a certified copy of Judgment/Order
dated 16/05/2018 passed by this Tribunal on the above subject for strict compliance.

REGIS IE;R
KHYBER PAKHYUNKHWA

d}/t/ SERVICE TRIBUNAL .

Encl: As above

PESHAWAR.




VAKALAT NAMA -

- . No. g0 |
iNTHE COURT OF_ ,Q%/M&ée ‘TKKM feple /g{/&/v% E
et s ._/%%é _(ppellant) -

(Petitioner)
(Plaintiff)
» o ©VERSUST |
74@7%”77@ M O‘%éﬂ ____ (Respondent)
' ‘ B ‘(Defendant)

b Sohi ppasig fohne R# G

. Do hereby appoint and constitute M.Asif Yousafzai, Advocate, 'Peshau,?a’r,b .
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us
as my/our Counsel/Advocate in the above noted matter, without any liability

for his default and with the authority to engage/appoinfany other Advocate/
Counsel on my/our costs. . , -

I/we authorize the said Advocate to deposit, withdraw and receive on my/our |

- -behalf all sums and amounts payable or deposited on my/our account in the

above noted matter. The Advocate/Counsel is also at liberty to leave my/our

.. case at any stage of the proceedings, if his any fee left unpaid or is .
e outstanding against me/us. : : ' .

. Dated ]2 | ] )

- (CLIENT)

ACCEPTED

AE

‘M. ASIF YOUSAFZAT -

 M.ASIFYOUSAFZAL 4,
Advocate High Court, =~ o 1 Aﬁ{ ul
Peshawar.

OFFICE: -
Room No.1, Upper Floor,
Islamia Club Building,
Khyber Bazar Peshawar.
Ph.091-2211391-
.0333-9103240
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6 ‘Apency Surgeons, Khyber Baja

Mo FSI@SD/ 50 H'm
D:reciorate of Health Serw es F

[ T

Eutablizhmiant Sagtlen

’w&@’f‘iﬁiﬁﬁ?i@ﬂ
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Date f 'Peghgwai‘ 22032008

i

1120181 S7~ 8

effec* in the best Public interest;-

are hereby

S# ‘;Name of Officer

F rom

oliowing ,aos‘cmgea/tramﬂerq of
ardered

Qi

with

AT

Wal’ang. "

o2

et

i

g

Muhammad

SMO

Tiorth-

'Iilllv)\.}lt Nrri

Ageney |

L
RLRNTRL AT

Hospital Wana .. .

;Sypermtendent )
‘Hespital Wana.

| 'Younas (BS 18) | Waziristan Waziristan Agency N
o R Agency & _ .
SMO AHQ | Ini - Charge, " \Aedi'Cai' a

AHQ|

: 4

T | Dr.Nisar Ali or | Mgdical  Supaiintendet st de
{BS-19) posting AHQ Hospital, vacant pogt. |
: .| Pgrachinar, Kurram
. Agency. :

5 Tor, Muhammad | SMO  Qrakzai | Mgnager UMP  (Malaria | Against  the
smail (RS-18) Agency - antrel  Programme) | vacant post.
L ~ FATA!

3BT Mumammad | SMO  Khyber | Agency Surgeon, Khvber | Against = the
: Shafig Africi Agency Agency. vacari post. |
(38-18) g i

(BS-18)

Acting MS ARV
| Hospital

Landikotal,

Khyber Agen“y :

dlcal Supermtendenf
;Q Hospital Landikotal

A Kgyber Agency.

Against the
vacant pos

i3

- T[Dr.-. Inayat . :Ur.
‘Rahman(BS-17).

-Agangy. .
-Surgeon, North
| Waziristan

-Hosp:fa!
, Agen"v

Memcal

. Khar,: - Bajat

‘Against -

OfﬁcCr ARG
Uy |- Vacant: posk

Endst of even No & Date

| Agency.

Wazirtstan & Kufram- Agencies.

Abencnes
Kurram-Agencies

& Kurram Agenciés

8, PS10/ACS FATA

Political Agents, Khyber Bajaur, Ofakza: N rth Wazmstan SOUUI

‘ 7: ;Agency Accournts Offi cers Khyber, Bajaur

- 9, ‘PS to;Secretary (SSD).-M'

10 OfflCEI’S concemed

P

; .
Peel oL L

‘_.

**’*W**m" :J%?“Mmm@f- c~

1. S;scretary Health epartment Khyber Pakhgunkhwa Fe.“imwm
Dy alth Services FATA, Peshawar.: - - .
3. Accountantuenera! (PR) Sub Office Peshawar _

1,A/ Medical Superintendent AHQ Hospital }\hybcr Ba1a1,u

L. BT
<3 T

et

ur; OrakzalﬁNorth Wazn |sttan Souttt Weaziristan &

Orakzal NorthfWaZ!rlstan Sou’ch Wazwst

Addat!anai Chsef $ecre'%ary AT/f
Dated 22—03—20% '

"

(‘*r r\zai Morthy Wasiristan, So

Waziristan & Kurran




