BEFORE THE KHYBER PAKHTUNKHWA S_ERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO 776/2018
Date of instltutlo_n 28 05 2018
Date of judgment . 12.11.2021
Taleh Shah S/o Maroof Gul r/o Adam Zai Akora Khattak Tehsil and
District Nowshehra. o [ . (Appellant)
fvsésus_ o

Government of Khyber Pakhtunkhwa t'hrou_.gh Chief Secretary Khyber
Pakhtunkhwa, Civil Secretariat, -Pes_hawar and three others.

.~ (Respondents) .
Present: =
Zartaj Anwar, L . '
Advocate L R For.appellant.
Mr. Javedullah e
Asszstant Advocate General - ... For respondents.
Mian Muhammad - - o Member (Executive)

Rozina Rehman ' . : .. Member(Judicial)

JUDGEMENT )

MIAN MUHAMMAD, MEMBER (E):- The servnce appeal has
been flled under Section-4 of the Khyber Pakhtunkhwa Service |
Tribunal Act 1974 against the mactlon of respondent department by
stopping the appellant from performing his duties on the ground to
have attained the age of supérannuation and ne response within

statutory periocﬂl on_ his deparfmental appeal dated 06.02.2018.

2. Background and brief facts of the case are that the appellant -

~ joined the respondent-department as Arabie Teacher (BS-15) undeh

2% quota reserved for disabled persons, on 19.06.2008. His date of - 4’*‘:’
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birth at the time of joining the service was recorded as 18.09.1956

which was also mentioned in his.CNIC/[\lADR_A record. Based on his

recorded date of birth ‘he was stopped to work on 22.10.2016 with |

the plea to have attained the age of superannuation. A declaratory
suit for correction in date.otl" birth instituted in civil court, was
decreed in his favour vide judgement dated 22.06.2017 and NADRA
issued nim new CNIC on 08.07.2017 showing his date of birth
18.09.1963. His application to Chief Justice Peshawar High Court,
Peshawar converted in to writ petition No. 235-P/2017 was disposed
of on 28.02.2017 with direction to the appellant to file a

departmental appeal. Similarly, his writ petition No. 4459-P/2017

was dismissed on 16.01.2018 being not maintainable under Article |

212 of the Constitution. His departmental appeal submitted to the
appellate authority on 06.02.2018 was not responded within the
statutory period, hence, the instant service appeal was filed in

Service Tribunal on 28.05.2018.

3. Notices were issued to the parties who submitted written
replies/comments on contents of the appeal. We have heard learned
counsel for the appellant as well Assistant Advocate General and

perused the case file with connected documents thoroughly.'

4, Learned counsel for the appellant contended that the appellant

was appointed in the respondent-department as Arabic Teacher (BS-

15) on 19.06.2008. At the initial stage of his appointment in service,

his age was recorded as 43 years by appearance in the Medical

Certificate duly certified by' Medical Superintendent DHQ, Hospital
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Nowshera on 19.06.2008. He was performing his duty with zeal and

devotion when he was stopped by respondents on 22.10.2016 from

performing duty on the sole ground that he had recorded date of

birth as 18.09.1956, and as such has attained the age of
superannuation on 17.09.2016. The appellant filed declaratory suit in
Civil Court for correction in date of birth wrongly mentioned in CNIC
which was decreed vide its judgement dated 22.06.2017 and based
on it, date of birth was corrected in CNIC as 18.09.1963 by NADRA.
The appellant, in order to ascertain his actual age, has goné thrbugh
medical test for assessment of age through department of forensic

Medicine Khyber Medical College Peshawar and as per its report

, dated 15.11.2017, age of the appellant was determined as 49 to 53

years. Moreover, in pursuance of the Peshawar High Court,
Judgement dated 16.01.2018 in his writ petition No. 4459-P/2017,
the appellant submitted departmental appeal on 06.02.2018 which -"
was not decided or responded within the stipulated statutory period.
The impugned order is not only illegal but violation of Article-4 of the
Constitution and is liable to be set aside being not sustainable in fhe

eyes of law.

5. Learned Asst: AG on béhalf of official respondents argued that
original date of birth of the appellant recorded at the time of,his'
entry into service was 18.09.1956 after medical examination
conducted on 19.06.2008 and based on it he"stdod’ retired “on‘;‘:
attaining the age of superannuation on 17.09.2016. if be‘ ha_"d

recorded incorrect date of birth then he was required to. have |

"adopted the prescribed procedure for rectification within two years of




entry into service. The appellant did not make the respondents as

party in his declaratory suit and it was basically instituted against

' NADRA for correction in his date of birth in CNIC. The respondent-

department issued retifement order-of the appellant on 21.03.2018
against which no departmental appeal was filed by the appellant till
date. The declaratory suit was even filed in Civil Court on 10.06.2017
after his date of superannuatioh i.e 17.09.2016. To strengthen his
arguments, he relied on 2021 PLC (CS) 570. Moreover, it was arguéd
that the Service Appeal being devoid of merit, force of law and is

baseless, may be dismissed.

06. Date of birth is suéh an important information which remains in
the memory of an individual and a civil servant at large who has to
enters it in initial service documents and is reflectéd in service book,
s-eniority list and PER’s etc. It is however, astonishing that appellant
came to know about the wrong date of birth at the verge of
retirement; rather after having attained the age of superannuation. It
is evident from record and particularly entries made in Medical
Certificate based on medical examination cafried out by Medical
Superintendent, DHQ, Nowshéra on 19.06.2008 that date of birth of
the appellant was 18.09.1956 and the thumb impression of appellant
affixed thereon is an undeniable proof. The appellant challenged his
wrong date of birth recorded in CNIC in declaratory suit after
retirement despite the fact that the same had be'en issued by NADRA
and was very much in the custody of appellant at'the time of entry
into service on 19.06.2008. Interestingly, he évailed 10 vyears

general age relaxation and further 7 years, 22 days as hardship case




(being disabled person) under Pes_hawaf High Court judgement dated

10.07.2007. It is asto‘nishing that the appellént did not know his.

correct and accurate date of birth as 18.09.1963 at the time of entry

into service in 2008 and which had to be corrected after 9 years

through declaratory suit in 2017 after retirement. So much so that

the me@ical test for asséssment of age was managed to be
cohducted independently by the'appellant .himself, from department
of Forensic Medicine Khyber Mediéal College and the respondent
department did never refer him for such -test in the year 2017 ie
after retirement! In a nutshell, it can safely be concluded that the
appellant woke up from deep slumber and all corrective measures

were taken by the appeliant after his superannuation though such

steps were required to have been taken within two years of the entry

into service as per guidelines of the Provincial government circulated

under the provisions of GFR-116 on 15.02.1989.

07. As a sequel to the above, we are of the considered opinion
fhat the appeal is devoid of merit and the learned counsel for the
appellant coﬁld not establish the claim in support for correction in
date of bfrth at belated stage after his retirement. The service appeal
therefore stands dismissed. Parties are left to bear their own costs,

File be consigned to the record room

ANNOUNCED

12.11.2021 :
(Mian Muhammad)
Member (Executive)

.(",vs-;r";
RN



ORDER
12.11.2021

Learned counsel for the appellant present. Mr.
Javedullah, Assistant Advocate General for respondents

present. Arguments heard and record perused.

Vide our detailed judgement of today placed on file, we
are of the considered opinion that the appeal is devoid of
merit and the learned counsel for the appellant could not

establish the claim in support for correction in date of birth at -
belated stage after his retirement. The service appeal

therefore stands dismissed. Parties are left to bear their own
cost. File be consigned to the record room.

Announced:
12.11.2021 p
. ' : (Mian Muhammad)
/ ' Member(E)

hman)




15.04.2021 ~ Due to demise of t_hé 'Worthy Chairman, the Tribunal is
 non-functional, therefore, case is adjourned  to

09.08.2021 for the same as before.

eader

09.08.2021 . Appellant present through counsel.

- Kabir Ullah Khattak learned Additional Advocate General
alongwith Masood Khan ADEO for respondents present.

Former made a request for adjournment. Request is accorded.

- To come up for arguments on 12.11.2021 before D.B. |

(Rozina Rehman) o Che
Member (J)




05.01.2021

Petitioner present through counsel.

Riaz Khan Paindakhel Assistant Advocate Generél for

respondents present.
Arguments heard. Record perused.

Application in hand'was submitted seeking restoration of
main service appeal which- was dismissed in default vide
order dated 22.05.2019.

It was submitted that the date of hearing was mistakenty
noted in the diary by the learned counsel as 21.06.2019
instead of 22.05.2019 and that on the same very date, the
instant application was filed seeking restoration of main
service appeal.

Conversely, learned A.A.G submitted that the application

being time barred may kindly be dismissed.

Record shows that the case was dismissed for non-
prosécution on 22.05.2019 and it was noted in the diary by
the learned counsel as 21.06.2019 and on the same very
date, the present application seeking restoration was filed.
Law favors adjudication on merits and procedural
technicalities should not be allowed to stand in the way of
administration of justice. As such, application .is accepted
and the main service appeal stands restored. It be properly_' ,
registered. Case be put up for arguments before D.B on
15.04.2021.

Mr-Rehman Wazir)

Member (E)




10.03.2020 Petitioner present and submitted application for
~ condonation of delay placed on file. Learned counsel for the
petitioner not present. Adjourn. To come up for arguments
on 23.04.2020 before D.B. :
®” ~

- Member '*ber

¢
10.06.2020 ‘Bén.c'h is incomplete as one learned Member (J) is on

leave. Therefore, the case is adjourned. To come up for the

same on 3‘21.08.2020 before D.B.

er
24.08.2020 Due to summer vacation case to come up for the
same on 28.10.2020 before D.B.
/
Re
28.10.2020 Petitioner in person and Asstt. AG for the

respondents present.

The Bar is observing general strike, therefore, the
matter is adjourned to 05.01.2021 for hearing before the
D.B.

%r-Rehman Wazir) Chairmlan

Member




: .. 25. 10 2019

' D.B.

. 10.12:2019

'Due to tour of the Hon’ble Members to Camp Court

Abbottabad To come up for the same on 10.13.2019 before

Appellant in person and Mr. Ziaullah, Deputy Dis_tricf -

Attorney for the respondents present.

Due to general strike of Khyber Pakhtunkhwa Bar:l_”{‘f"

CounC|I learned counsel for the appellant is not ava|lable today | ;:.' :A.

" Adjourned to 07.02.2020 for reply and arguments on restorat:on'-;, -

S fapphcatlon before D. B.

(AhmcihH/assan) (M. Amin Khan Kundl)

©07.02.2020

Member ' - Member

learned Additional Advocate General alongwith Inayat‘Ullah -

ADO  present and submitted reply. Petitioner seeks =

adjournment as his counsel is not avallable Adjourn To come: £

- up for arguments on 10.03.2020 before D. B.

Member |  Meber :

Petitioner in person present. Mr. Kabir Ullah‘ Khattak )
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Form-A

+FORM OF ORDER SHEET
. Court-of
- Appeal’s Restoration Application No. 252/2019
S.No. Date of | Order or other proceedings with signature of judge
order
Proceedings
1 2 3
1 21.06.20194 The application for restoration of.appeal No.776/2018
submitted by Mr. Zartaj Anwar Advocate, may be entered in the
relevant register and put up to the Court for proper order
please. %
REGIST ‘R‘.';‘ \Q N
2 8 rO?,/? This restoration application is entrusted to D. Bench to be
put up there on 30,0 20| 7
CHAIRMAN
30.08.2019 Counsel for the petitioner present. Mr. Ziaullah, DDA

for respondents present. Notices of application for restoratipn
of appeal be issued to the respondents for submission of
reply. Office is directed to requisition original file from the
record room. To come up for further proéeedings bn

25.10.2019 before D.B.

{, -
kA
-~

. Fo.
4+ RIS Nalld

Member - Member




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
~ -~ A r
Kestoration Jfpplicedson s 25 7/ 7
C.M .No. /2019
In
Appeal No.776/2018
Taleh Shah............ e e ..Appellant
"VERSUS
Govt. of Khyber Pakhtunkhwa . |
Through Chief Secretary & others..........oooe...... Respondents
INDEX
S.No Description of Documents Annex | Pages
1. | Application for restoration _ 1-2
2. | Affidavit - | 3.
3. | Copy of order dated 22.05.2019 ' 4-5
Appeliant
Through
: - Lartaj Anwar
Dated: 21.06.2019 - Advocate High Court

Cell No0.0331-9399185




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR

f&%ﬂ@fr’m ppplicaition o35S £L/ 2677
CM.No.___ /2019 : | ,_

In
Appeal No.776/2018

Taleh Shah. ..o, Appellant
VERSUS

Govt. of Khyber Pakhtunkhwa :
Through Chief Secretary & others.................... Respondents

APPLICATION FOR RESTORATION OF THE
ABOVE MENTIONED SERVICE APPEAL,
DISMISSED IN-DEFAULT/ NON-PROSECUTION
ON 22.05.2019.

Respectfully Sheweth:

1. ~That the above service Appeal was fixed for

22.05.2019 'before this Hon'ble Tribunal and wos‘

dismissed for non-proschﬁo’n vide order dated
22.05.2019. (Copy of the Order dated 22.05.2019 s
attached).

2. That the appellant regularly attended this Hon'ble

Tribunal on each and every date but on last date

mistakenly noted the next date of"h'eoring in Dairy
as 21.06.2019 instead of 22.05.2019. |




Dated: 21.06.2019

That the mistake of noting the date of hearing was
not deliberate or intentional rather was due to the

ob‘ove mentioned facts.

That valuable rights of the Appellon’r are involved in

the capfioned service Appeal, hence Appellant

'seeks restoration of his case on the above ground.

That there is no legal bar in restoration of the instant

“Appeadl.

It is, therefore, most humbly prayed that on
Occeptonce of this application, the titled Servcie
Appeal may klndly be restored in original number

and be heard, in the best interest of justice.
A

ppellant
Dz

Zartaj Anwar
Advocate High Court

Through




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR!BUNAL
PESHAWAR

C.M No. /2019
In
Appeal No.776/2018

Taleh Shah...c.oo e, Appellant
|  VERSUS
Govt. of Khyber Pakhtunkhwa . ‘
Through Chief Secretary & others.......... e Respondents
AFFIDAYV IAT ,
. L, Taleh Shah Son of Maroof Gul R/o Adam Zai Akroa

Khattak Tehsil & District Nowsheraq, do hereby solemnly
~affrm and declare on oath that the contents of the
accompanying Application are true and correct to the
best of my knowledge and belief and nothing has been

concealed from this Hon’ble Court.

o .
» o ,:.5 H ‘\‘\p . , .
‘,,”Q‘:\j‘:“ D - % ' » : A
W';f ’i"y mf’(:« .
‘T:‘:‘f; . b3 _
T hend . H

DEPONENT

o \s‘

/)\t e
;2 A
"744.&‘ e S




" 19.04.2019

22.05.2019

"7,1

Clerk of counsel for the appellant and Mr.. Z1aullah Deputy D1str1ct

' Attorney for the respondents present. Clerk of counsel for the appellant seeks :

adjournment on the ground that learned counsel for the appellant is busy

" before the Hon’ble Peshawar High Court and cannot attend the Trlbunal :

today. Adjourned to 22 05. 2019 for arguments before D.B.

(HUSSAT
~ MEMBER . o : MEMBER

Nemo for the appellant. Mr. Muhammad Jan DDA for the

respondents present

Despite repeated calls no one is in attendance_ on behalf of "~
the appellant. The court time is about to over, -therefore, the
appeal is dismissed for non- prosecutlon File be c0n5|gned to the

record room
Miiber

Announced
22.05.2019

'SHAH) o o (M/MHAN KUNDI) = -
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12.11.2018 I ,
| Due 10 retirement of Hon'ple Chairman, th '
Tribunal i " o the
h AunaI 18 deﬁl,nc.t.»Therefore, the case js adjoum‘d
L'o come up on 28.12.2018. Wri ot ed. _
i P o /18. Written reply received. My
Jlameed . T
| ) _ Ur Rehman AD representative of respondents
“w, %, absent, ' “pondents
' P
s, < : ) ety “
Reader
28.12.2018 . Appellant in person present. Mr. Inayat Ullah AD
o ppellant Y

representative of respondent department present and submitted
written reply. Adjourn. To come ﬁp for rejoinder if any and
arguments on 05.03.2019 before D.B~//

.-7
s g . .
B 1 i‘.-‘ /
: e ‘, - ;
W - v
: ' LPRTREN
: . Ll .

Member

| 05.03.2019 - Appellant in person present. Mr. _Kabirullah Khattak learned
Additional Advocate General - for the respondents present.

Appellant submitted rejoinder and request for adjournment.

Adjourn. To come up for arguménts on 19.04.2019 before D.B.

Mﬁef/ . | %@r




20.06.2018 Counsel for the appellant present.. Pteliminary .arguments heatd- f4 -
and case file perused. Léarned counsel for the appellant argued that the
appellant was appointed. as Arabic Teacher. (BPS-15) on 19.06.2008. As
his date of birth recorded"lip his CNIC was 18.09.1956, so the respondents

‘ on 22.10.2016 took adverse action against him. According to the learned
counsel for the appellant, he filed declaratory suit for correction of date of
birth, which was decreed vide judgment dated 22.06.2017. That his date of
birth was corrected as 18.09.1963; thereafter he filed writ petition no. 235-

- P/2017 “which was disposed of vide “drdet "dated 28.02:2017 with' the

directionis t0 the appellant 6 file departmental appeal before the compétent

euthorit'y Another writ petition no. 4459/17 filed by him was dismissed by

the;Pe[shawar High' Court vide judgment dated 16.01.2018. He ﬁled

‘\\ \\ IR I Y Thiche”

departmental appeal o 06. 02 2018 ‘which was ot responded w1thm the

’»; —E{e

learned counsel for the appellant further contended that he was not treated

stipulated- period, hence, the instant service appeal. & bwwat‘.i i

‘fv s

accordlng to'law and rules

t Depnsit od Points urged need consideration. Admit, subject to limitation
Nant Depast
ggginty & t%C&SS Fe@ » Appellant is directed to deposit of securlty and process, fee within 10 days,
~ thereafter, notlces be issued to the res ondents for written re ly/comments
— P p

for 16.08.2018 before S.B.

(AHMAD HASSAN)

MEMBER

16.08.2018 Appellant Taleh Shah .. in person present. Mr, }
| 1nayatullah, ADO alongwith Mr. Kabirullah Khattak, . - |
Addl: AG for: respendents present. «Written reply not
submitted. The above named representative sought some
time to submit the same. Granted. Case to come up for

written reply/comments on 21.09.2018 before §.B.

. L

2 2 ' ﬂ 9\0[8 Chairman

. | - b w Mwlfwmm ul - vacalims 0
A o1 o AWWL& (_\(H 12 e lE




Form- A

FORM OF ORDER SHEET

Court of

‘Case No.

776/2018

S.No. | Date of order Order or other proceedings with signature of judge
proceedings '
1 2 3
1- 05/06/2018 The appeal of Mr. Taleh Shah resubmitted today by Mr.
Zartaj Anwar Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for erer order please.
REGISTRAR J7¢//9
2: . This case is entrusted to S. Bench for preliminary hearing to

be put up there on

-~

CHAIRMAN

2552 i

b e weasprrlppe od
N o 4 ~ 4 4.
. 73 j' - "v ¥ _.*._»:\ o ‘\ A
&Y . - . ) ., . r‘:‘. /E__,
§ 3o , ) r :e i, . , S .7




The appeal of Mr. Telah Shah son of Maroof Gul r/o Adam Zai Akora Khattak Nowshera
received today i.e. on 28.05.2018 is incomplete on the following score which is returned to the
counsel for the appellant for completion and resubmission within 15 days. ~

1- Memorandum of appeal may be got signed by the appellant.

2- Annexures of the appeal may be attested.
3- Copy of impugned order is not attached with the appeal which may be placed on it.

No._ [ 69 [ /s.T,

Dt. 252 Z 85 /2018, \

REGISTRAR ¢ (1 ()
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
PESHAWAR.
Mr.Zartaj Anwar Adv. Pesh.
¢ S¥ 'y = ’ - kg
e A e, f/ g2 “(,, VAT Lt et ettty
it?,’;” L \C/*/}' £ Yy ‘:'“““ -‘-5*" ) ',/’
B o P ' /
_ g\- or f oy /_( ay ' aAz lé
7e 1o/ R 2.0 -
Wlacn od 7€, W"’“‘J - T
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

| Appeal NoT] Zg /2018

Taleh Shah s/o Maroof Gul r/o Adam Zai Akora Khattak Tehsil
and District Nowshehra.

VERSUS

(Appellant)

Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar and others.

INDEX"

(Respondents)

SiNG S Description dkdoegments i3 qgeNol
1 Mcmo of Appeal and Afﬁdav1t : 1-4%
2 | Copy of the Appomtmcnt ordu A £ -
dated 10.06.2008 I
Copy of the Medical C‘crtlﬁcate B Z- .
dated 19.06.2008 ' S
3" | Copy of suit ,written statemént " ‘
~ | Judgment and Decree-dated: Wi -9
22.06.2017 ek W
4. | Copy .of medical report dated #4D& E o
| 15.11.2017 and certificaté- datéc 118190
115.11.2017 e
5| Copy of the CNIC~ ﬂﬂﬂ/m/w TG 212
6 |Copy of the judgment and order CH .
dated 28.08.2017 L 2324
7 Copy of w.p no 4459-17 and 1
| judgment ' 28 .34
8 Copy of Departmental Appeal dated J
' 06.02.2018 ' N B
9 Vakalatnama

~'Through

ZARTAJ ANWAR)
Advocate, Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Khyhor By SRV
Sevviead sgé%‘m?ﬁ%

Appea] N07 Zé /2018 Dinry Ma, /@61

28-5.7. 201
@mwiamm
Taleh Shah s/o Maroof Gul r/o Adam Zai Akora Khattak Tehsil ‘
and District Nowshehra.
(Appellant)
VERSUS

1. Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

2. Secretary elementary and secondary Education Govt of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

3. director elementary and secondary Education Govt of Khyber
Pakhtunkhwa, G.T Road, Peshawar :

4. District Education Officer (Male) Nowshehra. 4

(Respondents)

| . Appeal under Section 4 of the Khyber

| Pakhtunkhwa Service Tribunal Act, 1974, against
the inactions of the respondents by stopping the

~ appellant from performing his duties as been

\ attaining the age of superannuation against which
departmental appeal was filed on 06.02.2018 but

gNesto-day Was not responded after the lapse of statutory

period of 90 days.

REEmaat

7%7 ie ( N - PRAYER IN APPEAL:

On acceptance of this appeal the orders of i

respondents by way of stopping the appellant

from performing his duties as been attain the age

of superannuation and also not eligible for all,

» other benefits, which is illegal unlawful, in

— Re§;727“/' o - | violation of the law, against the Express prov.ision
of law, and thus of no legal effect and denied all
the fundamental rights of the appellant secured
and grunted by the constitution, , therefore not
allowing the appellant to perform his duties is to
declared illegal and the - appellant may be
reinstated with all back wages and consequential
benefits of service

Re-submitted to -day
and filed.




Respectfully Submitted:

1. That the Respondent department advertised certain posts in the daily
news paper, including the post of Arabic Teacher BPS-15.

2. That the appellant having the required qualification, duly applied for
the post of Arabic Teacher BPS-15, he was called for test and
interview, accordingly the appellant duly appeared in test interview
and remained successful.

‘3. That the appellant having remained successful in test and interview
was appomted as Arabic Teacher BPS-15 disabled 2 % Quota upon
the recommendation of the Departmental Selection Committee vide
- order dated 19.06.2008. (Copy of the Appointment order dated %W“‘:
10.06.2008 is attached as Annexure A) L «}Ml
- 7 Yours 22 ooyl
4. That the appellant performed his duties with full zeal and honestly WM)
with no complaint what so ever from the superiors till date.

@ That the respondents on 22.10.2016 stopped the services of the

appellant allegedly on attaining the age of superannuation as his age’
was recorded as 18.09. in the CNIC.

6. That the appellant served the department for more then eight (8)
years and performed his duties without any complaint.

7. That the appellant at the time of joining the service as Arabic
Teacher BPS-15 gone through Medical Examination in Civil
Hospital Nowshehra where in his age at that time recorded as 42/43 1945 L4
years. (Copy of the Medical Certificate dated 12«-06”21&8 —
attached as Annexure B)

8. That the appellant filed Declaratory suit for correction of date of
birth as wrongly been mentioned in the CNIC, which was decreed
vide Judgment and order dated 22.06.2017 and the date of birth was
corrected as  18.09, 1963.(Copy of suit ,written statement,

Judgment and Decree dated 22.06.2017 are attached as
Annexure C)

@ That the appellant has gone through medical test for assessment of
age in Department of Forensic Medlclne Khyber Medical collage
Peshawar, who after thorough medical examination, the age of the
appellant was determmed as 49 to 53 vide medical report dated /444 /4‘?
15.11.2017 which was further certified vide certificate dated




15.11.2017 DHQ Nowshehra. (Copy of medical report dated
15.11.2017 and certificate: dated 15.11.2017 are attached as
Annexure D & E)

10.That the appellant after fulfilling all the legal requirements, was

issued Computerize Natlonal Identity Card on 08.07. 2017. (Copy of
the CNIC is attached as Annexure F)

11. That the appellant filed application before the respondents for not
taking any adverse action as the age correction case is pending in the
court vide application dated 05.09.2016 which was forwarded to

ADO Litigation. (Copy of the application dated 05.09.2016 is
attached as Annexure G)

12.That the appellant filed application before the Hon;able chief Justice
Peshawar High Court Peshawar which was converted to writ petition
no 235-p/2017 and was disposed of vide order dated 28.02.2017,
with the direction to the petitioner, first file departmental appeal
before the competent authority and may approach the competent

forum. (Copy of the judgment and order dated 28.08. 2017 is
u—-——"‘\
attached as Annexure H)

13.That the appellant filled writ petition no 4459-17 before Hon’ble
High Court which was dlsposed of in terms “On one hand, no order
was shown to have been issued by the respondents with re ard to t
alleged retirement of the petitioner, while on the other hand, the
petitioner is admittedly a civil servants and his grievance pertaining
to retirement falls within domain of service tribunal as the
Jurisdiction of this court, in such like matters, are expressly barred
by under Article 212 of the constitution.”(Copy of w.p no 4459 17
is attached is attached as annexure I)

14. That the appellant filed Departmental Appeal before the competent
authority on 06.02.2018 but was not responded within the period of

90 days. (Copy of Departmental Appeal is attached as annexure
J) :

15.That the appellant felt himself aggrieved of the above act of
Respondents, and having no other adequate remedy available in law

is constrained to file instant appeal before this Honorable Tribunal
inter alia on the following grounds:-




il

H.

GROUNDS OF APPEAL:

. That the petitioner has not been treated in accordance with law

and his rights secured and guaranteed under the law have been
violated.

. That the petitioner has gone through medical test for assessment

of age in Department of Forensic Medicine, Khyber Medical
collage Peshawar, who after thorough medical examination, the
age. of the petitioner was determined as 49 to 53 vide medical
report dated 15.11.2017 which was further certified vide
certificate dated 15.11.2017 DHQ Nowshehra.

. That the petitioner filed declaratory suit for correction of date of

birth as wrongly been mentioned in the CNIC, which was
decreed vide judgment and order dated 22.06.2017 and the date
of birth was corrected as 18.09.1963.

. That the appellant having remained successful in test and

interview was appointed as Arabic Teacher BPS-15 disabled 2 %
Quota upon the recommendation of the Departmental Selection

‘Committee vide order dated 19.06.2008.

That the appellant performed his duties with full zeal and
honestly with no complaint what so ever from the superiors till
date and the petitioner served the department for more then eight
(8) years and performed his duties without any complaint.

That the appellant never been proceeded against, nor any charge
sheet or show cause notice has ever been served against his
moreover his services have not been terminated thus he is entitled
for the release of salary.

. That the appellaﬁt has been denied -of his livelihood, which

amounts to violation of Article-4 of the constitution of Islamic
republic of Pakistan, 1973.

That the appellant appointed by the competent authority, duly
took over charge of his post and performed his duties since 2008
and have received salaries against his post thus valuable rights
have been created in his favour the same cannot be undone or
snatched away from him illegally.
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A

I. That the petitioner seeks the permission of this Honourable
tribunal to rely on"additional grounds at the hearing of this appeal

It is, therefore, humbly prayed that on ,
acceptance of this appeal the Revised Seniority | 4,],,(7/ ot ﬁ?w

List of Inspector Legal on list F of Khyber
Pakhtunkhwa Police as w 2013 Zo

may please be modified/corrected and the name
of the appellant may please be placed above the
names of respondents NO. 4 and 5 On one hand,
no order was shown to have been issued by the

with all consequential benefits. : , ﬁ

Appellant

Through
7%
Zartaj Anwar
Advocate Peshawar

AFFIDAVIT

|, Taleh Shah s/o Maroof Gul r/o Adam Zai Akora Khattak
Tehsil and District Nowshehra, do hereby solemnly affirm and declare
that the contents of the above appeal are true and correct to the best of
my knowledge and belief and that nothing has been kept back or
concealed from this Honourable Tribunal.

Al
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' ' Plamu[{ alongwith counsel present. l\q)usz.nmlivc of defendants present. ) 4
o E ‘-: ~ Statement ofHabxb Gul ICCOICICd as APW-1. j
‘ Argum_ents heard and record perused. -
; Vide my detailed Judgment o!" today','f:onsist of 04 pages, separately placed on 1; |
{ile. Plaintiff has cause of action. The suit is not time barred. Estoppel not proved. S !'
Suit is not based on malnhde Couecl date of birth of plamtlff is 18.09.1963. The suit o , p b
“of plaumff is decreed against defendant and defendam IS dlrected to do the corrccuon . S - ’ )
. _ TR
: m record regarding correct date of bmh of plaintiff, ' : :
File be consigncd to record room after cémplction and compilation. : ' Lo
' Co '
Announced - ST ‘ ‘ ' ' , 3
P : 7 : C
22.06.2017 ' ’ : v .- =
. . SidraJalal |
' ' Civil Judge-IX 1
R Y Nowshera :
: Hidra Jala} f
CI.-E';;'EI Judoe B
NMowshera |
<
. 3 ]
. .
3
o
. o
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NP COURY OF SIDRA JALAL, CIVIL JUDGEY &
: ~ NOWSHERA . 3
“ ok . S
. Civil Suit NO cevveereeesreaeesans eemrereensnn 30271 :-_*\

CAe ‘ Date of institution .....ooceveees ceaeaes N _
£ co T e
ST - . Datc of Dccision:..............._...........~...22.(}6.2017

.Taleh Shah s/o Maroof Gul /o Mohallah Molyan Adam Zai Akora lx.haual\

' Tehsil and District Nowshera.
. ‘ ‘ (Plaintiff)
- | S ~ VERSUS |
o " | Chairman NADRA through Assistant Dircctor lucharge NADRA,. District
Nowshera. ‘
‘ (Defendant)

JUDGMENT ,
23062017\ . - T

o .' | Through this judgment court aimed to dlspose off the suit ﬁled by the plamtx"f

S against defendant/NADRA for declalatlon and maudatony mjunctlon

. Brief facts-of the casc are th'u plamnlf filed a suil for declaration through

which he challenged his date of buth wlnch has been wrongly mcorporated in

- 3 ,
defendant 1ecoxd as 18.09.1956, wlule ‘correct date of birth of plaintiff as per medlcal

B ‘
A cemﬁcate is 18. 09 1963. Plaintiff ha:. also prayed ton mandatory mjunctlon to

S
R N
~ \

ceord,

s ncmpomtu the correct date of birth in dc,h,nd.uu

. . . . .
i S

Dc.ﬁ.m.lanl was  sununoncd, who appmmd betore the court lluoubh his

=z u.pncscntatwe namcly Rasoo} \/Iulnmm'ul who bllbl’ﬂlttbd authority letter and \i\'nttcn
'Statement through which defendant ransed some lu:al as well as factual objcctlaous to

| | . | s

dcny the conu,nl:. ol pl*unt

i-. Al
B

In the light ofpleadlm__,b, lollowmu issucs were framed by the coun

ISSUES | ' )

1. . Whether plaintiff has got any cause of action?

2 Whether the suit is time barred”? . ‘
3. Whethcr the plaintift’is csloppud to ~.uc? ‘
4

Whethcythe suil is based on malafide?
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- /‘7)"“- N
//.'- . ’
i 5 Whether the correct date of birth of pluint{t is 18.09.1963 while
{ defendant has wrongly incorporated it as 18.09.19567
6. Whether plaintif?is eatitled to the decree as prayed for?
Relicf,
Opportunity provided to both the parties to produce on record their
evidence. .

Plaintiff produced foIlowinl; wilnesses.
PW-1 Niaz Anwar “represéntalive of DHQ Nowshera MS” deposed to

“produce the record of plaintiff medical record EXPW1/1. According to PW-] record,

plaintiff age is 53 years.
PW-2 Taleh Shah, “plaintift himself™ deposed that his correct date of birth is

.18.09.1963. Defendant asked him to bring the medical certificate for correction of
' [ .
record but later on refused to. correct. the date of birth, hence the instant suit. PW-2

submitted an affidavit regarding his correct date of birth.
PW-3 Hamid Shah “plainliffS:c:unger brother”, deposed supporting plaintiff’s

version.

PW-4 Manzoor Ahmad, village Nazim, deposed that he personally know the

e 1 .
ra””

el

plaintiff and his correct date of birth is 18.09.1963.

do
o
[
A

ra
I
Owsh

APW-I Habxb Gul “elder brother of plamml" deposed and ploduced his

LY

CNIC Ex APWI/I second brother Qusim Shah, CNIC Ex. AP\VI/Z, third” Enolhu.

)
o “Talch Shah” CNIC I:.);.PWZ/! and younger brother CNIC Ex.APW1/3 and C}\IIC of

plainf.fff's mother Ex.APW 1/4. APW-1 deposed that plaintiff is about 5.years y;)unger

e st o ey s

than second brother “Qasim Shah™. ‘
“ DW-1 l"aa:l! Maiik "rcp-rcscﬁfalivc ol -;lci'endunl“’ deposed that today 'printcr
was out of order Lhuc.lou. not able 10 p:oduu. the wpy of CNIC ol plmntll[

Accordmg ‘éﬁnﬁéeoqa gaugect date ‘of birth of pl'untlf'f i5 18.09.1956 and closod hlb
r-m g 'I' w

evndg ce.
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Arguments heard and record perused.
The nutshell of above discussion in form of issucs wise findings are as follow:
CL SSUR-NO.2

Na Whether the suit is time barred?

Defendant alteged that suit of* plaint(T is not within time however record

transpires (hat the suit is well within time and not hit by limitation. Tlence issue is

»

decided in negative.

 ISSUE NO.3 _ e

Whether the plaintiff is cstopped to sue?

cogent and reliable evidence,hence issue decided in negative.
ISSUE NO.4:

"A”s - Whethier the suit is based on zli;]f;qlaﬁde?

\

o B
'

NEad B |
; \ @ f;l v Defendant did not lead any evidence on this issue. Issue repelled for want
P :’Jof proof. ' .

T .;. f)ISSUE NO.5

f']., '?:: st

] Whether ‘the correct daté of birth of plaintiff is 18.09.1963 while defendant has
¢ ‘wrongly incorporated it as 18.09.1 9567

Defendant has alleged that plaintiff himself has entered his date of:birth as
) - ;
18.09.1956. In supporl of his contention defendant representative, recorded  his
, B ; ;
- t
stateinent as DW-1 .and stated that plaintitf date of birth is 18.09.1956 according to
. : ]

B

NADRA record. Defendant failed lo..‘produce thie CNIC form of plaintiff. D\é&’-l also

n
g "llSQ not pu,scnt All the PWs \upponr.d the fact that plaintifl’ date ot birth is

i

L'/UZ--\ . "?\'.‘J e ,‘_: \.." ‘

plamtxft’s version. Plaintiff hias aiso’ submmed an affidavit that his coxrect date of

Perusal of court record reveals that plaintiff has not performed any such act

which estopped him form filing the \pl:CSCll-t suit and defendant also failed to produée -

?Z)}/S 09"1963 Tlu. mcdlcal Lulxllwlt. (g usscssmcn{) LEx.PWI/L. suppﬁorls the

ia st aeVhea
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i birth is 18.09.1963. Therefore it is held by the court that correct date of Birtli‘of
i : ) [
plaintiff is 138.09.1963 while defendant/NADRA  has wrongly ilICOI‘})OI':Il\cl:\{,‘,i.t:'\-:l\i i "
‘ h : RN i !
A 18.09.1956. - (.‘?.‘ 5 .
. ‘ | . ¥ > :
ISSUES NO.T & ¢ T —
~ Whether the plaintifl has gotuny cause of action? ;’ |
Whether the plaintf? is entitled (W the decree as prayed for? ‘g,
- N . e . ‘ .
What has been discussed, it is clear that plaintiff has got a valid cause of gf e
: _ h L
: 4! ‘
L . . p . "I"
action and is entitled to decree as prayed for? i
RELIEF, : ‘ L -
Plaintiff has cause of action, s :
. The suit is not time barred. . -

Estoppel not proved.

Suit is not based on malafide.
Correct date of birth of plaintiff is 18,09, | 963.

) hY . N :
The suit of plaintiff is decreed against defendant and defendant is directed to
——— - - ~— .ﬁ-—‘h*——ﬁ_h

do the correction in record regarding correct date of birth of plaintiff. o e

File be cosigned to the record room after its hecessary completion and

compilation.

Annopnced‘ : . i .
220612017 - : . S%d
S ) idra Jalal

. Civi| Judge-1x
-y "',_‘_-\‘_ IRERRETEY by :
. Nowshera |

.

: CERRTFICATI Civiey dur

Pleamey o
[N NN

It s certified that this juc'lgmcm consists of 04 Pages; cach page has been

o

read over, checked and sj gned by mye.
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Civil Judge-1X
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7 DEPARTMENT OF FORNICIS MEDICINE & TOXICOLOGY

KHYBER:MEDICAL COLLEGE PESHAWAR
NOT VALID FOR COURT PROCEEDINGS

NO R2EM/KMC/2016 - ' DATED,,;g;Z/[ ...... 2016 -,
Froue- - ' ~ '
' The Head,

Department of Forensic Medicine,
Khyber Mediacl College '
Peshawar. '

To ~ : L,
The Medical Superintendent, 3 H B 7as !ﬂ
|l Police and Services Hospital, : ~

- DHQ Hospital Peshawar N e g[.'u' =y

3
€L

r

SUBJECT:- AGE ASSESSMENT

/'.i

MEMO: /
9 e Q fi24/0d200

Reference pour letter Nol.. .. 5 5 P A, date

of 7/0:.&’6‘/1..4[ L, .:h[&....sib/daughtcr of Mtﬁm‘ﬁ%ﬁ’&{;‘-(&.[—a .............................. ,
.-Resi(lent of ....... ﬂ%&/ﬁ”“/g&/ﬁj/\(zg"wgw/’( eeseemnsaecssressasneseanreneran
Bearinig the following identification marks:- A |
- Alieldee oy Ale Lo, 45 '/’tL 47 /QZA’/%'“’/’:T ot cpia
- _ |
2- "'A“ 21 04_.(19 j},¢ cele, /’l/,"l@r/,m’ Va ['g/z«:‘// .,/;’//z'/t-.&‘i/ ?‘,‘ L 2=f I- (rtz
Ty i/ '

Heshe was examined for assessiment of age. From physical examination, secondary sex

garding assessment of age in respect

-

. . . ' -
character, dental status and X=raps, his/her age age is b — N A ._pedars. P /
(‘7 -~ 1% h = .

. N
Fowlpeis fufi Toreers |
="

- HEAD .
DERSRIMENT OF FORENSIC MEDICINE -
KHYBER MEDICAL, COLLEGE;
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OFFICE OF EHE WEEDHCM SUPERINTENDENT

D.H.Q Hospltal Nowshem .
Relerence No. Qﬁy// IES IB/S\EC. C alul 59 // /‘(

]

The Head, Department of Forensic Medicine
Khyber Medical College

Peshawar

Subject: - AGE ASSESSMENT/QPINION
Resie, 0

Fhave the hnnmn t inform your "oml sell that this hospital has not the Lompluc
borad lm ansessment of the muu.c al age.

o
Therefore, the mphwnl Mi/Mrs

'
”7:/ s, »f’/,e/ : SIDIWIO /W// f/fmJ! /’///

N sento your mstitution for assessment of the medical age.

" MEDICA .
DHQH SPI’l@tNOWSHERA . b
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GFHCE OF THE MEEGM ;UPERINFENDENF

).H.Q Hospital, Nowshera

Refercuve Ne. 224 /ESTB/SEC. ‘Dated. 4;25%/_4_ :o

TO WHOM IT MAY CONCERN

ltls/ceruhed that Mr/Mrs.
s Tidid L. SIDIWIO et e u// |
resident if Tehsil & District ﬁ/://-'/x.’.f'/.-//’-)zf appearec/b;forc the undersigned = .

on _/ (f-//":’ﬁ/},/‘

. A According to the opinjon of Hcad Deptt. Of Forensic \/Iedxcme AA
Khyber Medical College Peshawar letter No _ // ,Q

A dated. Z_C L - LA Ha‘;/hc,r age is L =7 //

gRvi=litEY
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To
! District Education O'I"ﬁcér (M)
Nowshera . A L i
SUBJECT: WRONG DATE OF BIRTH WITH NADRA -

Respected Sir,

I am hereby informing you that my case regarding wrong date_of birth wit:

NADRA is in progreé.sl in the Honorable Session Court Nowshera.

Therefore 1 am requesting you to kindly cessate action .about my service tili the

——

decision of Honorable Session Court Nowshera.
—

Your Cooperation in the stated matter will be highly appreciated.

{hanks

Applicant

‘ | :lé'tbu X /\ » //~V./ |

R

(.S’/f? e

TALEHMH SHAHM

Court documents attached:
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PESHAWAR _HIGH COQURT, PESHAWAR.

ORDER SHEET

© Date of Order/
_I'roceedings

Order or other Proceedings with Signature of Judge. ¢

28022017 "

WP No. 235-P/2017
Present: - Petitioner in person.
Ms. Abida Safdar, AAG, for the resp‘;ndents.

_____ “l.

WAQAR AHMAD SETH, 1 Short facts of the case are that
the petitiongr submitted an application to the Hon’ble Chief |
Justice of this Court all;egiﬂng therein that heA was appointed as

Arabic Teacher (BPS-135) against 2% disabled quota in liiducutién \

Department on 19.6.2008 and after serving the department for

more than cight (08) years, his services were stopped _on
. — ' o . .

-~

22.10.2016 according to his age recorded in CNIC. as 18.9.1956;&

hence, h@as not entitled for pension/gratuity befpg not eligible.
The said application was converted into present Writ Petition.

2. Arguments heard and record perused.

»

.
"

3. The claim of the petitioner regarding pensionary

benefits cannot be entertained due to eight (08) years length of.

service, however, according to the opinion of Head Department
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of Forensic Medicinie, Khyber Medical Collége, Pesha.war;f
available on record, the age of petitioner is 49-33 years. The

petitioner is directed to first file departmental appeal before the:

competent authority regarding his age and if his gricvance is not.

P

- .

ry

redressed, he may approach the proper forum for the same.

4. With the above observations, this Writ Petition is}-

disposed of.
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PESHAWAR HIGH COURT, PESHAWAR.

4

FORM OF ORDER SHEET
Date of order. Order or other proceedings with the order of Judge
ORDER

Writ Petition No.4459-P/2017

Present:- Mr. Zartaj Anwar, Advo
petitioner. ;

kkdok

ROOH-UL-AMIN__KHAN, J.- By invoking the
constitutional jurisdiction of this Coﬁrt under Article -199
of the Constitution of Islamic R'epubli(: of Pakistan, 1973
(the Constituticn), Taleh Sﬁah, who is an Arabic
Teacher in  respondents’  department/Education
Department, Peshawar, (petitioner herein), secks issuance
of a writ to declare the act of respondents with regard to
his retirement from service on attaining the age of
superannuation, as illegal, without lawful a_utﬁority ﬁnd
without jurisdiction. o

2. - The grievance of the petitioner is that his actual

date of birth was 18.09.1963, but the same was wrongly

=

recorded as 18.09.1956 in his Nfltional Ide_nﬁty Card, for
correction of which, he filed a deélaratory s1;it, which was
&ecreed in his favour vide judgment and decree dated
22.06.2017. Accordingly, his date of birth was.corrected
as 18.09.1963, but the respondents-depmtment, taking

into consideration his wrong date of birth are heli-bent to

M.Siraf Afdi PS

DB of Mr, Justice Rooh ul Amin Khen and Mr. Justice Mubammad Younis Thaheeut,




~

2

7 oF

retifed' him on the pretext of attaining the age of

superannuatiori.

3. Learned counsel for the petitioner heard at length

and fecord perused.
4, On one hand, no order was shown to have been
issued by the respondents with regard to the alleged
retirement of the petitioner, while on the other hand, the
petitioner is admittedly a civil servant and his’ grievance
pertaining to retirement falls within terms and conditions
of his service which squarely falls within the domain of
Servicé Tribunal as the jurisdiction of this Coﬁt, in such |
like matters, are expressly barred by under ;;;{cle 212 of
the Constitution.

5. Accordingly, this petition being not maintainable is
hereby dismissed in limine. A

Announced:
16.01.2018

N“ . v ' _//
Date of Presentation of M-
. No Of P‘ggesccaewwzwrgzas q
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Date of Deilvery of Sy

coriyndd T _ /
Reczived By, mMW%ML Justice Roob ul Amin Khsn and Mr. Justice Mohammad Younis Thaheem.
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(- GOVERNMENT OF KIHYBER 5 AKHTUNKHWA o f A
ELEMENT&BX,& SECON,.._‘BB_YA._E,‘;._QQQAF}Q_.N,,PEP_ARTMENT } Y,
~ phone No. 091-9223540 : g
ey 127 2018 ' 7/
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Elementary & Secondary td
. Khyber Pakhilunkiwa, poshawal

!' ycation Department, '
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. RTMT AGAINST THE ORDER OF COMPULSOE!
7O THE APPELLANT
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Tulonh Shah /0
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: . . the Worthy Secrctary,
Bepartment of Elementary & Sccondary Education Govt of
Khyber Pakhtunkhwa Peshawar.
Subject: Depavtmental appeal against the order of copapuisory
. o retirmrat aot communicated to the appellant,

Praycr in departmental appcal

)(m% No. J7¢ \/

On acceptance of this appeal the order not communic ated,

0&{* é/)//w/% &uvﬁ may please be stt ‘mdc and the applicant may kiadly be
~ \

allow to pu-?orm hig dutics.

{. Respeeted Sir,
S @@@ ‘ ‘The applicant very humbly submits the following few lines for
7 : your kind and sympathetic consideration:

i, “That the appellant having the required quah cation, duly applicd for

the_post_of Arabic_leacher BPS-15, he was called for test and

LAY

interview, accor dingly the appellant duly a ppearcd in test interview
-and remained successful.

- S5

fhat the ap]’\e]i il having remained successiul i test and interview
Was apnomtud as Arabic Tcacher BPS-15 disabled 2 % Quota upen

‘\ _ the recommendation of the Departmental Sclection Commitice vide
; . . . . : Lo
. order dated 19.06.2008.(Copy of ihe Appointment order duidd
10.06.2808 is attached as Annexure A /
2 A

- Lnat the appellany performed his duiics with full veal and honestly
vith no compldmt what so cver from the superiors till date.

4. That the respondents on 22.10.201 16_stopped thc services of the
appclant allegedly on aLtauung the age of superannuation as his age
was recorded a as 18.09.1956 ip the CNIC.

S Fhat the appellant served the departient for more then cight (8) yCars
srad performed his duties without aty complaini.
. That the appellant at the tirme of joining the seivice as Arabice ‘feacher

BEFS-15 gone  through  Medical Lxamination in Civil iospital

i




.o 2y
| e

Nowshchid where In hlS age at thal time recorded as 42/43 ycars.
- : (Copy oi the Medical ( uﬂiam& dated 19. (}6.20‘3\» is ‘m,h hied as

/‘s."mmum. B) =
b

'
~d
.

That tha, appclldnl filed chclarcumy suilt 105« correction of date of birth
as wxong]y bcen mcnuoncd in the CNIC, which was deciced vide
judomcm and order dal\,d ;i2 06.2017 and the. date of buth was
concctcd as 18.09.1963. (Copy of,suit ,written sta &Lmumt., ‘E‘; doment

e

and Deeree dated 22.@6.;22014;5 arc attached as Annexure C }
8. ‘that the appellant has uonu thlouoh medical test for asscwmum of
age n Department of }omuslc Medicine, Khyber Mcdma* collage
>cshawar, who after LhQIOUL{h medical examination, the aum ol the
A ch)L“dl’ll was dctcrmmtd ao‘_é_lg_to__s_i__\udc mecdical 103‘)& dated
\. j__,i;(ll which was further certified vide certificaic  dated
5.11.2017 DHQ Nowshehra. (Copy of medical report dated
15.11.2017 and certificate dated 15.11.2017 are -attached as

Annexure D & ) A

9. "that the appeliant after fulfilling all the legal requircments was issued
Computerize National Identity Card on 08.07.2017. (Copy of the
: AR

CNIC is attached as Annexure F)

10. That the appellant filed application before the respondents for not
taking any adverse action as the age correction case is pending in the
court vide application dated 05.09.2016 which was forwarded to ADO

. Livgation. (Copy of the application dated 05.09.2016 is attached as
Annexure )

11.That the appellant filed application before the Hon;able chiel Justice
Peshawar IHigh Court Peshawar which was converted to writ petition
no 235-p/2017 and was disposed of vide order dated 28.02.2017, with
the dicection to the petitioner, [irst file departmental appeal before the
competent authority and may approach the competent forum. (Copy of

the judgment and order dated 28.08.2017 is attached as Annexure

]

-That the appellant filled writ petition no 4459-17 before Hon’ble High
Court which was disposed of in terms “On cne hand, no order was
| shown 1o have been issued by the respondents with regard 1o the
alleged retirement of the petitioner, while on the other hand, liﬂ.c
petitioner is admittedly a civil servants and his gricvance pertaining 1o
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retirement falls within aomam of scrvice tribunal as the Junq(hcuon of
this comt in such like n{attCLS are expressly bauc,d by undu Amclc
212 of the constitution.”(s ,opy of wp no 4459-17 1§ audchcd ig attached

as anncxm c) C
I .

i

That - thc appellant fcii hlm%clf aggricved 0{ the db()Vk act ol
L\Lspondcms and having no ¢ thm adequate 1cmcdy dvalkablc i faw is
u)nbtmmcd to file inst ml dcpaumenta] appcal inter dlm on the
'i“()Il_O\f\/in:g grounds:- i ;

!
!

Grounds of departl'é]entgl Appeal:

That 1hc appellant has nGL bcgn treated in accordance with law and his

rights sccured and guar anteed under th(, law have been v101'1u,d
,

‘That the dppcﬂdm has gone through medical test for assessment of
age in I)cpaltmcnl of Forensic Medicine, Khyber Medical collage
] b~ha\'\fd1:, who after thorough medical examination, the age of the
z;1ppéllant; was determined as 49 to 53 vide medical report dated
[5.11.2017 which was further certified vide certificale  dated

15.11.2017 DHQ Nowshcbra.

That the appellant filed declaratory suit for correction of date of birth
as ‘wrongly been mentioned in the CNIC, which was decreed vide

judgment and order dated 22.06.2017 and the datc of birth was

corrected as 18.09.1963.

{hat the appellant having remained successful in test and interview
was appointed ds Arabic Teacher BPS-15 disabled 2 % Guota upon
the recommendation of the Departmental Sclection Commitiee vide
order dated 19.06.2008.

‘{That the appellant performed his duties with full zcal and honestly
with no complaint what so cver from the superiors till date and the
petitioner served the department for more then cight (8) years and

performed his dutics without any complaint.

I L ._ ) f. A .
I'hat the appellant never been proceeded against, nor any charge sheet

or show cause notice has ever been served against his morcover his




N
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ser wc(,s hcwc not been tc;mn dtcd thus he 1s entitled for the pe lecase of
chuy ‘ ; ' '

'
| !
!

G. That the ctpp(,lldm has been ds,mcd of his hivelihood, whu,h arpounts to
vmlatmn of Article-4 of thc constitution of Islcmm, 1c,pubhc ol
I ak:stan,! 1973. g

" +
;

fe hat! Lhc}appdlant appomtcd by the competent duthomy, s.uly tooi\
over charge of his post and performed his duties 'since 2008; and have
lcccwc,disalancs dgcunst hl post thus valuable Em hdvc b(.cn
created 1§1 his favour lhc, qamc cannot be undonc or sndtcxlcd dway

from; hlm tllegally..
. N
Cob e
-+ - {n acceptanceyf this appeal ﬁnac order noi u)mmnm ated,
i
may pieasc be sct aside and the applicant may kindly be

allow to perform his dutics.

A o ' Yours Obediently,

Lol g
. : Talch Shah s/o Maroo! Gl v/o
Adam Zai  Akora Khattak

Tchsil and District Nowshehra

{Zaled Oiw,o
—




AN
AV . . -
= ‘J/.I/J
N RN
S — ~-’
R




POWER OF ATTORNILY _
In the Court of /3?2{/74?& 723 _C&v/*/c{ Vs bwad I Vi L_pWMM

_ - }For
VPlaintill
@ | *
/Qlﬁh (Ao yAppellant
. }Petitioncer
+ Complainant

VERSUS

é?ff‘//’_ 4 Pl B of & Sbord }Defendant
4 ‘ }Respondent
}Accused
1
3
Appeal/Revision/Suit/Application/Petition/Casc No. ol

IFixed for

/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR ADVOCATE, my true and lawful attorney, for me in my same and
on my behalf to appear at to appear, plead, act and answer in the
above Court or any Court to which the business is transferred in the above matter and is
agreed to sign and file petitions. An appeal, statements, accounts, exhibits. Compromise or

. other documents whatsoever, in connection with the said matter or any matter arising there

from and also to apply for and receive all documents or copices of documents, depositions
ete, and to apply for and issue summons and other writs or sub-pocna and to apply for and
get issucd and arrest, attachment or other exccutions, warrants or order and to conduct any
proceeding that may arise there out; and to apply for and receive payment of any or all
sums or sibmit for the above matter to arbitration, and to cmployce any other Legal

" Practitioner authorizing him to excreise the power and authorizes hereby conferred on the

Advocate wherever he may think fit to do so, any other lawyer may be appointed by my
said counscl to conduct the case who shall have the same powers.

AND 1o -all acts legally necessary o manage and conduct the said case i all
respects, whether herein specified or not, as may be proper and expedient.

AND 1/we hereby agree to ratify and confirm all Law(lul acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter,

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. AU costs awarded in favour shall be the vipht ot the counsel
or his nominee, and ilawarded against shall be payable by me/us

IN WITNESS whercof I/we have hercto signed at

the day to__ the year W

Exccutant/Exccutants
‘Accepled subject to the terms regarding fee

- Ctst /é\‘\ |
Zartay Anway

Advocate High Courts
ADVOCATLS, LEGAL /\:l)\'lSORS. SERVICE & LABOUR LAW CONSULTANT
FR-3- 4, Fourth Floor, Bitour Plaza, Saddar Road, Peshawar Cantt
Ph091-5272154 Mobile-0331-9399185 :

%
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_~.5: . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

[ L , Service Agpéal NO. 776/2018
] L 'i'aleh Shah ......... ........................................ Appellant
" VERSUS
1:- Govt: of Khyber Pakhtunkhwa and Others.........cccoossssrunnennene.RESpONdents

" . Written comments on behalf of respondents are as under. -

Respectfully Sheweth

Preliminary Objections

1. That the appellant has no cause of action to file the instant appeal.

2. That this Honorable Tribunal has got no jurisdiction to entertain the
present appeal. '

3. The present appeal is bad for mls-jomder and non-jomder of necessary
parties.

4. That the appellant is estopped by his own conduct by deed and by law to

file the instant appeal. ‘ -

5. That the instant appeal is barred by law. |

6. That the appeal is time barred. -~ | ' :

7. The appellant has no locus stand to file the instant appeal. '

Factual Obiec_:tionsf-

1. Pertains to record.
2. Pertains to record.
3. Pertains to record.
4. Pertains to record.
5.. Correct. Moreover retirement order of the appellant was passed
on 21-03-018
Pertains to record.
7. Pertain to record.

Correct to extant date the suit was decreed in favor of appellant {
against NADRA, but respondent were neither party to the suit nor R
any direction was issued by the Honorable Court to the :
respondents to change the Date of Birth of the appeliant in L
Service record. The respondents have their own laws/ service 3 i

rules for changmg of Date of Birth in service record Accordmg to

L, e L A a &

&
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o0 4’ | Section 116 of General Financial rules the Date of Birth when once
' : . recorded in the Service Book could not be altered/changed after
rendering of two years’ Service. Moreover any alteration/change
in the Date of Birth after two years will be in the violation of the
Supreme Court Judgments.

9.l Incorrect. If the exact Date of Birth of the appellant 18-09-
1963,then why did he apply for second time age relaxation in
‘upper age limit after availing automatic 'age relaxation by TEN
years. ' ’
10. Pertains to record.
11.Incorrect. The respondent were neither party to the suit nor any
stay order/restraining order was Passed by the Honorable Court.
' The respondent/department passed retirement order of the
appellant on 21-03-2018 against which no appeal was filed by the

' appellant till date.
| 12.Pertains to record.
13. Pertains to record. .
14.Incorrect. The appeal was not address to proper appellate forum
moreover appeal was also time barred. | '
15.Incorrect. No departmental appeal was filed agw
order dated 21-03-2018. ) |

—

GROUNDS

A. Incorrect. The appellant was treated in accordance with law rples and

policy. .
B. Incorrect. The appellant at the time of joining Service was examined by

the M(-EilC&ﬂ Superlntendent and recorded Date of Birth in the medical
certificate as 18-09-1956 and the respondent on the basis medical
certificate and on the basis of CNIC recorded Date of Birth in the Service

record as 18-09-1956. _ ‘
C. Correct to extent that the suit was decreed in favor of appellant against’
NADRA, but respondent were neither party to the suit nor any direction
was issued by the Honorable Court to the respondents to change the Date
of Birth of the appellant in Service record. The respondents have their
own laws/ service rules for changing of Date of Birth in service record. -
! . According to Section 116 of General Financial rules the Date of Birth when
’ once recorded in the Service Book could not be aItered/changed after
rendering of two years’ Service. Moreover any alteration/change in the
Date of Birth after two years will be in the violation of the Supreme Court
Judgments. | a

2
;— R
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. Pertains to record.
Pertains to record.
Pertains to record.

. Incorrect. As explained in the above paras.

I &6 m m ©

. Incorrect. As explained in the above paras.
I. The respondents may also be permitted to advance order arguments at

the time of hearing.

It is, therefore, requested'that the present Service Appeal is being
meritless, devoid of force and baseless, may kindly be dismissed.

‘_v'ﬁ)l‘lcf‘fff_{i;: Respondent No.!/ 24

ary,
E&SE KPK Peshawar.

—_

Respondent No. 3 Respondent No.4

District Education Officer,
(M) Nowshera.




BEFORE THE KHYBER PAKHTUNKHWA SERVISE TRIBUNAL

PESHAWAR
~ Appeal No. 776/2018 | | '
Taleh Shah ........ e e : ....... .......... ...... ........ l........‘.A'p'péIIant
| V'E‘.RSUS
Govt of.KPK & Others..... ........ eeenanns FPPTN [ R espoﬁden_'ts

- AFFIDAVIT

I Fayaz Hussain, District Education Officer (M) Nowshera do solemnly

affirmed and declare on oath that the contents of Par wise comments/ reply
on behalf of respondent are true and correct to the best of my knowledge and
that nothing has been concealed from this Honourable Court/Tribunal.
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NOTIFICATION

£

L 3

2

{
‘ . District (mvu nment Nowsnu a,

| D. C. 0. Sceretariat.

No ql/D(‘O/l AINSR/ %2 S/
/ Junce "OO%

l
l - .
! i

In pursuancc of uu. Judbm«.nt of Honourablc cshawar Hq,h L,ourt

l’cbhawar dated 05-05-2008 in Cr,M (COC) No. 7/2008 IN W.P. No. 2121/2006 Tateh Shah

$/Q Maroof Gul versus Mr. Tariq. Jamxl Sccx -etary School & Literacy .uxd EDO(S& L)

No“ shera letier No.5063 dated 27-05- ”008 Mr. Talch Shah S/O Maroof Gul is’ hercby appointed

agamst the vacant post 0

f AT (BPS 15) GMS Garu with lmmcdme aft'cct under 2% quota

rcs(.rvcd for dxsablc pcrsons e . .
. : o

i
]

District Coordination Oflicer

Nowshecra.

Lndst l"vcn No & Datc

Copy forwarded for mlormduon to:-

A,
2

3

Cdanind

“The Executive District Officer, (S & L) Dcpartmcnt Nowshera.
The Registrar Peshawar Ihghcourt Peshawar w/r to his luttcr No.1393/Judl

dated 22-05- 2008..
The District Accounts Officer, Nowshera. |

‘The PS to Zilla Nazim; Nowshera.
Mr. Taleh Shah, resident of Mohalla Malayan near Mulmmmad1 Masjid,

Adamzai, Tehsil & District Nowshera. You are dirccted Lo report in the
office of EDO (S & L) within H days otherwise your wpomumnl will be

cancellcd

Distfict Coordmauon Ofﬁcer

Nowshcra

~

%
®.

!
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7N 0923-9220228 ,
No. AR 7R Iﬂ-’§8 D'itcdj

'OFFICEOFTHE =
DISTRICT EDUCATION OFFICER (MALE]
NOWSHERA

2 0923-9220228 E
/S 2017

To

."I"aleh Shah $/0 Maroof Gul
‘Moh: Mullayan P/Q Akora Khattak /\dam/eu

‘Nowshera

- Subject: CHANGE OF DATE OF BIRTH.

Memo: *

‘Reference your application dated 14/7/2017 on the subject cited ﬁbnve it is stated that you ..

As for as the date of birth recorded in the service book is concerned it cannot be changed .
belatenllv stage specially beyond the period of two years of joining of service. At the end of service career of
the app icant he forwarded application for the change of his daic of birth, any alteration of his date of hmh

will be in vnolcmon of the Supreme Court Judgements (1998 SCMR 1386, 1998 SCMR 1494_ 1999 SCMR ! ;

1544)

“filed cm! suit agvamst NADRA. The suit was degreed against NADRA on 26/06/2017. NADRA was
_ dlrecu,d for correctlon in the CNIC and other relavant recored to issue fresh CNIC to the applicant. The

- Edcation Department was neither partyto the suit nor any relicf was asked against Education Department,

n the light of the above application/appeal of the applicant is rejected

Endsti: of Even No. & Date:-
Copy jor information to the:-

[.Principal / Head Master GHS Khawrai

2 Official Concern

District Education Officer (M)

Nowshera

Districtl Education Office

[ Nowshera
Ve
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SUMMARY FOR CHIEF MINISTER
"KHYBER PAKHTUNKHWA '

Subject:- IMPLEMENTATION | EXECUTION OF JUDGEMENT DATED 1-10-2016
IN SERVICE APPEAL NO. 1853/09 TALEH SHAH ARABIC TEACHER
S/O MAROOF GUL GOVT. MIDDLE SCHOOL GARU NOWSHERA. |

One Mr, Taleh Shah resident of District Nowshera was appointed as Arabie
Teacher against disabled quota on the direction of the Peshawar High Court Peshawer
contained in its judgemeht dated 10;(21:@927 (FIA). His appointment order wa:’;s
issued on 10-6-2008 vide notification (F/B). He assumed the charge and has peen
performing his duties since his appointment. He could however not draw his pay due io
being overage. He filed an appeal in the Service Tribunal Khyber Pakhtunkhwa agairfst
non granting of salary to him wef; 10-6-2008. The Seryice Tribunal Khyblfer

Pakhtunkhwa remanded his case to Elementary & Secon'dary Education Departmént

with the direction 10 finalize the matter regarding relaxation in upper 29 fimit witr;fm
two months and submit compliance report (FiC). As per report of the Executive District
P e [ ‘.
Officer Elementary & Secondary Education Nowshera date of birth of the teacher
concerned is 18-9-1956 and prescribed age fimit for recruitment of disabled person is
43 years. His upper age if reckoned ‘on 40-9-2006, being jast date of receipt of
application exceeds the prescribed age limit by 07 years and 22 days as reported by
the Executive District Officer Elementary & Secondary Education Nowshera (F/D). !

2. The Elementary & Secondary Education Department referred the case of% the
teacher concerned for relaxation in upper age limit to the Secretary Estab\ishr:pent
Department. The Establishment Department has clarified vide letter (FIE) that ai the
time of submission of application for the post of Arabic Teacher i.e. 30-9-2006'{, the
TGW (FIF) was in vogue. Moreover as per notification of the
Establishment Department vide (Flé) an overege candidate shall be entitled toi only
one age concession whichever is beneficial to'hirh. Thus the official had already
a\M and further relaxation :_of 07

years and 22 days was not admissible 1o him under the then revailing rules.

3. Since the teacher was appointed on the direction of the Peshawar High: Court
Peshawar and the servicé Tribunal vide its judgement (FIC) has remanded the ci':ase to
Elementary & Secondary Education Department with the direction to finalize the matter
regarding age relaxation of the appeltant within two months and directions of the then
Tribunal have to be implemented, this Department is of the view that being herdship
-
case the upper 2gé of the teacher is required to be relaxed by 07 yM

ver and above the 10 years automatic relaxation.

Or—‘__’_/_’_”_/_’_/—
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the teacher concerned so that his pay is released and decision of the Service Tribunal !

is imple‘mented,

- N

L 1
' CHIEF S%ETARY :
KHY AKHTUNKHWA.

5. Please examine.

SECRETARY EST‘A}ELISHMENT

The Chief Minister Khyber Pakhtunkhwa being competent authority . is
rsquested to accord sanction to upper age limit by 07 years and 22 days in favour of :

by 515

’2

| (MUHAmﬁS?AUSHTAQ JADOON)

SECRETARY

ELEMENTARY & SECONDARY |

EDUCATION DEPARTMENT -

CHIEF

NP %mgb

. 2 f
=
372
ECRETARY
a




’a
CHIEF MIN(STV
Sepe 25 T g

B. At the time of submlsswn of applications for the post of Arablc,
Teacher i.e. 30.09.20086, the Recruitment Policy, 1993 was in vogue wherein an;‘ '
overage candidate was entitled to only one age concession whichever wasz
beneficial to him. The teacher had already availed 10 years automatic relaxation%
in age as disabled person, therefore, further relaxation of 07 years and 22 déys |s
not admissible under the then prevéiling policy. : - I
7. The teacher was appointed on the directions of the Peshawar Highl’
Court, Peshawar (F/A) and the Service Tribunal, Khyber Pakhtunkhwa had
issued orders regarding release. of his salary w.e.from 10.06.2008 (F/C), but lt'E
was required by the Education Department to fulfill the basic eligibility criteria ofz
age, educational qualification and experience prescribed by Khyber%
Pakhtunkhwa Civil Servants (Appointment, Promotion & Transfer) Rules, 1989, |
prior to the appointment. It is also clear from the High Court order at (F/A) that '
f\ the representative of the Department stated in the court that some vacancies are
+ already there and the petitioner could be accommodated if ordered. This means :
that the correct position was not brought before the court by the representative of

the Department. Had the correct position been explained before the court, the
judgment would have been different.

\ 8. Being a hardship case and to implement the directions of Peshawar
High Court and Service Tribunal, Khyber Pakhtunkhwa, it is proposed that:-
) Proposal contained. in para-4 of the summary may- be |

approved.

i) Disciplinary action may be taken against, the officers/ |
officials responsible for not placing the correct position
before the court regarding his ineligibility on account of being |
overage inspite of availing age relaxation under the policy.

(Shahrukh Arbab) |

Secretary Establishment !
April 17, 2012 |

9. Para 8 for approval please.

CHIEF SECRETARY :
CHIEF MINISTER -

""‘:1”:.."]" 2 XHYBER PAKHTUNKHWA
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OFFICE OF THE DISTRICT EDUCATION
OF FICER(MALE) NOWSHERA

(Ofﬁce Phoce#0923- 9220228, Fax#0923-9220228)

é&:ﬂg é‘- /DEO (M) Estab: Secy: Branch NSRW

RETIREMENT ORDER

Under the provision of Government of Khyber Pakhtunkhwa Finance
Department letter No.FD (SR-VI) Vol.Il dated: 24-08-1983, Sanction. is hereby accorded to the grant
ol leave encashment /Retirement from Govt: Service, and he is not entitled for pension/Commutation.
Dctdll given below. :

Total Service

S, | Name od Oflicials & Date of Date of D:dtc of Ist Encasement Remarks ]
School Retirement | Birth ‘| Appt: of LPR ' '
, Y-M-D
I | Mr, Taleh Shah AT 1792016 | 18-9-1956,| 19-06-2008 | 99 days 08-02-28 Age of N
S/0: Maroof Gul GHS, | AN ' -Superannuatign,
Khawrai (NSR) P.O No: | But his service is
00713304 less then ten
‘years.
(FAYAZ HUSSAIN)
-2 {7 DISTRICT EDUCATION OFFICER
M)‘ég (MALE) NOWSHERA -

Endsit: No

-

-2

3:-
4:-
5:-

Senior District Accounts Officer Nowshera.

Principal/Head Master Concerned
EMIS Local Office.

Official concerned.
Office Copy.

—_____/DEO (M) NSR/EA-S/File.No:2/Relirement of A.T Dated (NSR) ti
Copy forwarded for information to the:-

& 10912017
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No.776/2018

Taleh Shah s/o Maroof Gul r/o Adam Zai Akora Khattak Tehsil
and District Nowshehra.

(Appcliant)
VERSUS
Government of Khyber Pakhtunkhwa through Chief Secretary

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar and others.

(Respondents)

REJOINDER TO T HE PARA WISE REPLY ON
BEHALF OF THE APPLLLANT '

Respectfully submitted

The appellant submits his rejoinder as undCI

“ON PRELIMINARY OBJECTIONS:

L.

2.

Contents incorrect and misleading, the appellant has the cause of

action to file the present appeal.

Contents incorrect and misleading, this Hon;able Tribunal has the

“jurisdiction to entertain the present appeal.

(8]

. Contents incorrect and misleading, the appellant has arrayed all the

necessary parties in the present appeal.

. Contents incorrect and misleading, no rules of estopple is applicable

to the instant case.

. Contents incorrect and misleading, the appeal being filed well in

accordance with the prescribed rule and procedure hence
maintainable in its present form and also in the present
circumstances of the case. ’ '

Contents incorrect and misleading, the appeal beihg filed well within
time.p ‘ ' ‘

R
“« s
T
C
I
g




7. Contents incorrect and misleading, the appellant has the Locus standi
to file the instant petition.

ON FACTS

1.

N

9.

11. No cmﬁments, moreover Contents of Para-11 of the appeal are’

No comments,
correct.
No comments,
correct.

. No comments,

“correct,
No comments,
correct.

. No comments,

correct.
No comments,
correct.

. No comments,

correct.

. No comments,

moreover

moreover

moreover

moreover

moreover

moreover

moreover

moreover

Contents
Contents
Contents
antents
Contents
Contents
Cvontents

Contents

of éara—l
of Para-2
of Para-3
of Para-4
of Para-5
of Para-6
of Para-7

of Para-8

of the
of the
of‘ the
of the
of the
of the

of the

of the appeal are

appeal
appeél
appeal
appeal
appeal
appeai

appeal

are

arc

arc

are

arc

are

correct as a valid decree has issued by competent court of law on
merits and the respondents have not challenged the same decree till

date.

No comments, moreover Contents of Para-9 of the appeal are

correct. Furthermore the age of the appellant was correctly given in’

the medical certificate dated15.11.2017.
10. No comments, moreover Contents of Para-10 of the appeal are

correct.

correct, moreover the date of birth of the appellant was corrected
on the decree of the competent court of law.
12. No comments, moreover Contents of Para-12 of the appeal are

correct.

13. No comments, moreover Contents of Para-13 of the appeal are

correcl.

14. No comments, moreover Contents of Para-14 of the appeal are
correct, more over detailed reply has been given in the preceding

pares.

15. No comments, moreover Contents of Para-15 of the appeal are

correct.

iy TN S



o

GROUNDS

The Grounds (A to I) taken in the memo of appeal are legal and will
be substantiated at the time of arguments.

It is therefore humbly prayed that the appeal of the appellapt
may please be aceepted as prayed for i
‘ Appell(mt
Through ~
artaj Anwar
Advocate High Court

AFFIDAVIT

It is hereby solemnly affirm and declare on oath that the contents of the
above rejoinder as well as titled appeal are Yrue and correct and nothing has
been kept back or concealed from this, IIo blc Tribunal.

W%

‘Deponent
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BEFORE THE K'HYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No,776/201 8

Taleh Shah s/o Meroof Gul 1/¢ Adam Zai Akora Khattak Tehsil

and District Nowshchra.
g . (Appellant)

VERSUS -

Government of Khyber Paldltunkhv;/é thrc;ugh Chicf Secretary
Khybcr~Pakht-unk_hwa, Civil Secretariat, Pgshawar and others.
' (Respondents)
’ REJOINDER TO THE PARA WISE REPLY ON ‘
BEHALF OF THE APPE LLANT

Respectfully, submitted

I'he appellant submits his rejoinder as under:

ON PRELI’M INARY OBJECTIONS:

appellant has the causc of

t

|. Contents incoirect and n_lisleading; the
action (o file the present appeal.
Contents incorrect and misleading, this Hon;able Tribunal has the
jurisdiction’to entertain the present appeal.,

[

Contents incorrect and misleading, the appellant has arrayed all the

necessary partics in the present appeal.

(VS

4. Contents incorrect-and misleading, no rules of estopple is applicable
to the instani case.

. and misleadine. the appeal being -filed well in

5. Contents incorree
rule and  procedure  hence

accordance  with the prescribed
maintainable in s prescnt form and also in the present

circamstances ol the case.

6. Contents incorrect and misleading, the appeal being filed well within

ume.p

R
cc
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. ~ The Grounds (A to 1) takcn in the memo of appeal are legal and will
ha subslanlmwd at the time of droumcnts '

It as lh“lcl()rc humaly prayed that the appcll of the appellant
. Smay ,nl“‘lsv be .uu:p(cd as prayed for . .
: o Appellant -
. ‘ . "~ Through

Zartaj Anwar
Advocate High Court

AFFIDAVIT

[t-is hereby so]cmnly affirm and declare on oath lhal the contents of the
abow rejoinder as well as titled appeal are true and correct and l]OlhlIlé has
been kept back or concealed from this IIonoxablc Tribunal. '

Deponent

N S




[Suprerﬁe Court of Pakistan])
| Present: Gulzar Ahmed, C.J., Ijaz ul Ahsan and Sayyed Mazahar Ali Akbar Nagqyvi, JJ

T bk Shah v St

< XA o ,
221 PLC(CS)570 2"/‘7 })’9’)// | :@hjﬁ %‘Tﬁ éuﬁ,{i _
| Aot M&U«‘Eﬂ/ '

MUHAMMAD KHALIQ MANDOKHAIL
Versus

GOVERNMENT OF BALOCHISTAN through Chief Secretary, Civil Secretariat Quetta and
another ' :

Civil Petition No. 4428 of 2019, decided on 16th February, 2021.

(Against the judgment dated 31.10.2019 of the Balochistan Service Tribunal, Quetta passed in
Appeal No.490/2018) .

(a) Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 2009---

~ ===-R. 11---Alteration of date of birth in service record---Disallowed---Mala fide of Education Board in

changing date of birth---Academic credentials of the petitioner-civil servant clearly reflected that the
date of birth was recorded as 1-3-1959 on every document including NADRA record---Petitioner moved
for correction of his date of birth after a lapse of 22 years of continuous service in the year 2014, and
approached the Board of Intermediate and Secondary Education ('the Board'), to get his date of birth
changed from 01-03-1959 to 20.12.1963---Board without any hesitation proceeded according to the
whims of the petitioner and made the alteration, when it had no authority to entertain such a request---In -
the absence of any declaration from a Civil Court of competent jurisdiction, the Board was not
empowered to change the date of birth---Whole proceedings carried out by the Board smacked of mala
fide---Consequently the proceedings carried out regarding the change of date of birth were prima facie
based upon an act of Board which was mala fide, based upon extraneous consideration, therefore, any
superstructure raised over it would fall to the ground---Since the whole proceedings for alteration of
date of birth were carried out by the petitioner after a lapse of 22 years of active service, therefore, it
could safely be held that such proceedings were based upon an afterthought just to prolong the service
tenure on the basis of frivolous and tainted documents---Petition for leave to appeal was dismissed and
leave was refused with the observation that the Supreme Court in a number of cases had discouraged
change in the date of birth of a civil servant, which could be for the purpose of unduly enhancing the
tenure of service in employment.

Ali Azhar Khan Baloch v. Province of Sindh 2015 SCMR 456 ref. -
(b) Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 2009---

-—--R. 11---Alteration/correction of date of biith in service record---Pre-requisites---While seeking such
an alteration/correction, a declaration was sine qua non which could only be issued by the Civil Court of
competent jurisdiction on the basis of evidence produced during the proceedings regarding the
authenticity of the subject matter. [p. 574] B

(c) Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 2009---

----R. 11---Alteration/correction of date of birth in service record---Scope---Civil servant could not seek
alteration in his date of birth at the verge of his retirement. -

Ali Azhar Khan Baloch v. Province of Sindh 2015 SCMR 456 ref.
(d) Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 2009---

----R. 11---Alteration/correction of date of birth in service record——-Rule 11 of Balochistan Civil
Servants (Appointment, Promotion and Transfer) Rules, 2009, interpretation of---Date of birth of the
petitioner mentioned in his Secondary School Certificate was 01-03-1959, while in his service book, it
was registered as 20-12-1963---Plea of petitioner that according to R. 11 of the Balochistan Civil
Servants (Appointment, Promotion and Transfer) Rules, 2009, (the 2009 Rules) the date of birth of a
civil servant once recorded at the time of joining the government service shall be final and no alteration




therein shall be permissible---Held, that service book was only a piecemeal and for all intents and
purposes it would not be considered as a complete service record---Other documents relating to his
service record including the academic record, the CNIC, the seniority lists prepared on different
occasions, the ACRs and the retirement notification, all conjointly reflect that the date of birth of the
petitioner was incorporated as 01.03.1959---Petitioner agitated his grievance in the year 2014 after a-
lapse of 22 years of joining service---Proceedings initiated by the petitioner seeking alteration in the
date of birth while pressing in R. 11 of the Balochistan Civil Servants {Appointment, Promotion gnd
Transfer) Rules, 2009 were intended on the basis of extraneous considerations just to prolong his
service period---Petition for leave to appeal was dismissed and leave was refused.

Muhammad Shoaib Shaheen, Advocate Supreme Court for Petitioner.
Nemo for Respondents.
Date of hearing: 16th February, 2021,

JUDGMENT

. SAYYED MAZAHAR ALI AKBAR NAQVI, J.---The instant petition under Article 212(3) of
the Constitution of Islamic Republic of Pakistan, 1973, has been filed by the petitioner calling in
question the judgment of the Balochistan Service Tribunal, Quetta dated 31.10.2019 whereby the
Service Appeal filed by him seeking correction of date of birth in the service record was dismissed.

2. Briefly stated the facts of the matter are that the petitioner was appointed as Naib Tehsildar in
the Revenue Department of Government of Balochistan on.18.08.1992. He was promoted to the Post of
Tehsildar vide notification dated 07.03.2010 and he was further promoted to BPS-18 vide notification
dated 18.10.2017. The date of birth of the petitioner was mentioned in the Secondary School Certificate
as 01.03.1959, while in the service book, it was registered as 20.12.1963. However, the petitioner
approached the Board of Intermediate and Secondary Education, Quetta to get his date of birth corrected
in the Secondary School Certificate in the year 2014 after the lapse of 22 years. The said certificate was
duly issued to him on29.12.2014 by correcting the date of birth of the petitioner from 01.03.1959 to
20.12.1963. The petitioner after securing correction of date of birth in the Secondary School Certificate,
also got his date of birth corrected from NADRA in his CNIC. The department issued seniority lists
dated 15.10.2014 and 03.01.2018, however, the date of birth of the petitioner was mentioned as
01.03.1959. The petitioner being aggrieved by the seniority lists duly issued by the department filed
objections before the competent authority but the objections raised by the petitioner were not addressed
and the department paid no heed to it. Consequently, on 27.09.2018 a notification was issued by the
department regarding the date of retirement of the petitioner, after attaining the age of superannuation,

~with effect from 28.02.2019 basing his date of birth as 01.03.1959. Against the notification of
superannuation, the petitioner filed departmental appeal which was rejected vide order dated
02.01.2018. Being aggrieved by the rejection of departmental appeal, the petitioner preferred service
appeal before the Balochistan Service Tribunal, Quetta, which was dismissed by the Tribunal vide
judgment dated 31.10.2019. Hence this petition for leave to appeal.

3. Learned counsel for the petitioner inter alia contends that in the service book the date of birth of
the petitioner was rightly mentioned as 20.12.1963 and according to law, the first date of birth entered
in the service record has to be presumed to be the correct date of birth; that the learned Tribunal has
failed to take into consideration Rule 11 of the Balochistan Civil Servants (Appointment, Promotion and
Transfer) Rules, 2009, according to which the date of birth of a civil servant once recorded at the time
of joining the government service shall be final and no alteration therein shall be permissible; that the
learned Tribunal has also not considered that the petitioner's date of birth recorded in the matriculation
certificate was corrected by the Board by issuing a duplicate certificate. He-lastly added that while
passing the impugned judgment, the learned Service Tribunal has erred in law, therefore, the same is not
sustairiable in the eyes of law. ' '

4. We have heard learned counsel for the petitioner and have perused the available record.

5. We have noticed that the petitioner was appointed as Naib Tehsildar on 18.08.1992. The
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academic credentials of the petitioner clearly reflect that the date of birth was recorded as 01.03.1959 on
every document including NADRA record. It was very surprising that the petitioner moved for
correction of his date of birth after the lapse of 22 years of continuous service in the year 2014. He
approached the Board of Intermediate and Secondary Education, Quetta to get his date of birth changed
from 01.03.1959 to 20.12.1963. It is surprising that the Board without any hesitation proceeded
according to the whims of the petitioner and submitted itself before the desire of the petitioner, although
the Board had no authority to entertain such a request and made alteration of its own. We have

specifically confronted the learned counsel to show us from the record the material placed before the -

Board which prompted the Board to come for the rescue of the petitioner and act according to the illegal
desire of the petitioner. It has been informed that an affidavit was tendered, which was made basis for
conversion of the date of birth from 01.03.1959 to 20.12.1963. It is established law that while seeking
such like correction, a declaration is sine qua non which can only be issued by the Civil Court of
competent jurisdiction’ on the basis of evidence produced during the proceedings regarding the
authenticity of the subject matter. In the absence of any declaration the Board was not empowered to
change the date of birth. The whole proceedings carried out by the Board are nothing but squarely
smack mala fide at the end of Board as well as the litigant. The said conduct of the Board is deprecated.

_ Asa consequence the proceedings carried out regarding the change of date of birth are prima facie

based upon an act of Board which is mala fide based upon extraneous consideration, therefore, any
superstructure raised over it would fall to the ground. As we have noticed that the whole proceedings
were carried out after the lapse of 22 years of active service, therefore, it can be safely held that the
proceedings carried out by the petitioner were based upon an afterthought just to prolong the service
tenure and it was nothing but an attempt to continue with the service on the basis of frivolous and
tainted documents which speak volume in relation to its genuineness. This Court in a number of cases
has discouraged change in the date of birth of a civil servant, which could be for the purpose of unduly
enhancing the tenure of service in employment. In the case of Ali Azhar Khan Baloch v. Province of
Sindh (2015 SCMR 456),-it has been held by this Court that a civil servant could not seek alteration in
his date of birth at the verge of his retirement. The material produced and examined by the Tribunal
clearly suggests that the petitioner got changed his date of birth when he was at the verge of his
retirement.

6. Now we will advert to the contention. raised by the learned counsel for the petitioner that
according to Rule 11 of the Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules,
2009, the date of birth of a civil servant once recorded at the time of joining the government service
shall be final and no alteration therein shall be permissible. It would be in order to reproduce the said
rule, which reads as under:- ’

"11. The date of birth of a civil servant once recorded at the time of joining the Government

service shall be final and no alteration therein shall be permissible, except, where a clerical
mistake occurs in recording the date of birth in the Service record:

Provided that, no request of a civil servant on this ground shall be entertained after-a period of |

two years from the date of such entry in his service record; and all such cases shall be decided by
the Appointing Authority, on the recommendation of an Enquiry Committee with the following

composition:
1. Senior Member, Board of Chairman
Revenue _

2. Secretary, S&GAD © Member

3. Secretary, Law Department. Member

4. Secretary of the concerned Co-opted
Member
Administrative
Department"

7. A bare perusal of the aforesaid Rule makes it abundantly clear that the date of birth of a civil
servant once recorded at the time of joining of Government service as a general principle shall be final
and would not be altered except (i) there is a clerical mistake (ii) the change is sought within the period
of two years. This Rule narrows down the scope for change of date of birth by stipulating that no
alteration shall be permissible after the expiry of the time as mandated in the said rule. Otherwise, the
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service book is only a piecemeal and for all intents and purposes it - ‘would not be ‘considered as a.

complete service record. We have noticed. that the other documents’ relatmg to his service record
including the academic record, the CNIC, the seniority- lists prepared on different occasions, the ACRs
and the retirement notification, all conjointly reflect that the date ‘of birth of the petitioner was’

. 1nc0rporated as 01.03.1959. The petitioner joined 'the service on 18.08.1992, whereas he agitated his

grievances in the year 2014 after the lapse of 22 years. Hence keeping i in. view the facts and
circumstances, it is clear that the proceedings initiated by the petitioner seeking alteration in the date of -

_ birth while pressing in Rule 11 of the Balochistan Civil Servants (Appointment, Promotion and
_Transfer) Rules, 2009 were intended on the ‘basis of extraneous considerations just to prolong the

service period. The whole proceedings carried out by the petitioner can be dubbed as tainted on this’
score alone. Otherwise no substantial question of law. of public importance within. the meaning of

‘Article 212(3) of the Constitution' of Islamxc Republlc of Pakistan, 1973, has been raised before this

Court.

8. For what has been discussed above, thls petltlon having no ment is. accordmgly dlsmlssed and
leave to appeal is refused. '

MWAM-13/SC | - Petition dismissed.




'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL PESHAWAR.

- C.M. No.252/2019
- In

Service Appeal No.776/2018

Taleh Shah............................cceeeeeenn. Appellant
 VERSUS
Government of Khyber Pakhtunkhwa & others

..................... Respondents

REPLY _ TO _APPLICATION ___FOR
RESTQORATION. .

Respectfully Sheweth:
1 ) Para-1 needs no comments.

2) Incorrect. Appellant deliberately failed to attend
the court en dete ﬂxgaél, Neothing wes pr«avid;aél te
‘show justification for non-appearance on the date

- | ﬁxed.

3) Incorrect. As replied in Para-2 above.




- Affidavie:

- 4) Valuable _rights “has been accrued to the =

respondent/department, hence the appliéatior(z is

badly time barred and not maintainable.
) 5) The application is barred by law

It s, thei*efore, requested that the

application may pleased be dismissed with .

* cost.

_ Dated 07/02/2020 Respondent No.4
District Education Off icer
through
Assistant  District  legal
Olfficer '

- Through:

Additional Advocate General,
Khyber Pakhtunkhwa Servzce
T rlbunal Peshawar ’

ADO (Legal)

I, Inayat Ul.la'h ADO (Legal), do hereby declare that the )
‘content of the above application is true nothing stated false
_therein '
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 Government of Khyber Pakhtunkhwa & others
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REPLY ~TO ___ APPLICATION __ FOR
RESTORATION. R

Respectfully Sheweth
1) Para-1 needs no comments.

2) Incorrect. Appéllant .a'»el’z'ber&tely Jailed to jdttend
the co_urt. on date fixed. Nothing was provided to

show justification for non-appearance on the date

fixed.

3) Incorrect. As replied in Para-2 above.
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4) -Valuable rights has been accrued to the .
respondent/department, . hence the application is
badly time barred and not maintainable.

" 5). The application is barred by law.

It is, therefore, requested that the
application may pleased-be dismissed with

C - COSL. ' .
Dated 07/02/2020 - Responﬁnt Ng.z -
- | o . District Education Officer -
. - through ‘
Assistant  District /legal- |
Officer
Through:

Additional Advbcate General,
Khyber Pakhtunkhwa Service
Tribunal Peshawar.

Affidavit: ) - o »
' I, Inayat Ullah ADO (Legal), do hereby declare that the®
. content of the above application is true nothing stated false
therein ‘ '

.ADO (Legal)
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 the court on date Jixed. Nothing was. provided to

show Justification for non-appearance on the date

| ~ fixed.

3) Incorrect. As replied in Para-2 abo’ve._
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Dated 07/02/2020 . Respondent No.4
District Education Ojj" icer
through -
Assistant Dist_rz'cz‘ legal
- Officer ~ - ==

Through:

Additional Advocate Getiefal

Khyber Pakhtunkhwa Servzce

Trzbunal Peshawar.

| -Afﬁdavit ~
S I, Inayat Ullah ADQO (Legual), do hereby declare that the

- therein

ADO (Legal)

" content of the above applzcatzon is true nothing staz‘ea' false )



Ty BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Restoration Application No - /2020

In

Service Appeal No.776/2018

Taleh Shah.
- (Applicant)
Versus .
Govt of Khyber Pakhtunkhwa and others.

(Respondents)

APPLICATION FOR CONDONATION OF DELAY ,
IN _FILING THE TITLED - RESTORATION
APPLICATION |

Respectfully submitted.:

1. That the applicant has filed the restoration Application before this Honorable
Tribunal, which is fixed for today.

2:,-‘"’{‘hat the applicants prays for condonation of delay if any in filing the instant
- restoration application inter alia on the following grounds:-

GROUNDS OF APPLICATION

. A. That the above noted service appeal was fixed for 22.05.2019 before this
honourable Tribunal and was dismissed for non-prosecution vide order dated
22.05.2019.

B. That the applicant regularly attended this honourable Tribunal on each and
. every date but on last date mistakenly noted the next date of hearing in Diary.
as 21.06.2019 instead of 22.05.2019.

C. That the mistake of noting the date of hearing was not deliberate or
intentional rather was due to the above mentioned facts. : "

D). That valuable rights of the applicants are involved in the instant case, hence
the delay if'any in filing the instant case deserves to be condoned, if the delay
is not condoned the appticant will face irreparableJoss.



|
. i

"f\]:’i. That the delay if any in filing the instant restoration application was not
. \ . ! .
" willful rather due to the reason beyond the control of the applicants hence
deserves to be condoned. '

|
1
|
t
i
|

. That it has been the consistent view of the Superior Courts that causes should
be decided on merit rather then technicalities including lin‘;mitation. The same
is reported in 2014 PLC (CS) 1014, 2003 PLC (CS) 769. |

l
|

A . : . .

It is therefore humbly prayed that on acceptance of this application the
| delay if any in filing the instant restoration application may plllease be condoned
| in the larger interest of justice.
|

t
|

|
Applicant |

Through :

~e
—ZARTAJ ANWAR '
Advocate High Court
[

Affidavit |

I, Taleh Shah S/O Maroof Gul R/O Adam Zai l!l/\kora Khattak
Tehsil and District Nowshera, do hereby solemnly afﬁ‘lrm and declare
‘on oath that the contents of the above Petition are true eiimd correct and
that nothing has been kept back or concealed from l{this honorable
Court. | |

|
i

|
;
'a

Identified by

% :Lz/) ,/4 \ / A l W _ I]'E
A ¢ -y . |
ZARTAJ ANWAR y ‘ﬂﬁ b Y o lll _

Advocate Peshawar
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R That the delay if any in filing the instant restoration application was not
: v willful :alhu due to the reason beyond the control of the applicants hence
deserves Lo be u)ncloncd

I R P S T T . T
D e e e ey

I, That it has been the consistent view ol the Superior Courts that causes should
be decided on merit rather then technicalities including limitation. The same
s oreported in 2004 PLC(CS) 1014, 2003 PLC (CS) 769. |

It is therefore humbly prayved that on acceptance of this application the
delay if any in [iling the instand restoration application may pledse be condonecd
in the lareer interest of justice.

Applicant
Through

ZARTAJ ANWAR :
Advocate Tigh Court ',

Affidavit

1, Taleh Shah S/O—Maroof Gul R/O Adam Zai Ak()ra Khattak
Tehsil and District Nm\flshcra, do hereby solemnly aflirm anduﬂ'dec_lare\
on vath that the contents of the above Petition arc true and correct and
that nothing has been kept back or concealed from this honorable

Court.

b ' ' , Dcponent
[dentified by

ZARTAJ ANWAR
Advocate Peshawai
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BEFORE THE KHHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘ EAN - PESHAWAR

Restoration Application No_ /2020

In
Service Appeal No.776/2018

. ' Talch Shah.
' (Applicant)
Versus

Govt of Khyber Pakhtunkhwa and others.
: (Respondents)

APPLI CA TION FOR CONDONATION OF DELAY
IN_FILING THE TITLED RESTORATION

APPLICATION

Respectfully submitted:

ke

{. That the applicant has filed the restoration Application before this Honorable

Tribunal, which is fixed for today.

Loy

2. Fhat.the applicants prays tor condonation ol delay it any in filing the instant .

restoratton application mter alta on the following grounds:-

GROUNDS OF APPLICATION

A. That the above noted service appeal was fixed for 22.05.2019 before this
honourable Tribunal and was dismissed for non-prosecution vide order dated
22.05.2019. ' )

3. That the applicant regularly attended this honourable Tribunal on each and
cvery date but on last date mistakenly noted the next date of hearing in Diary
as 21.06.2019 instead o 22.05.2019.

C. That the mistake of noting the dalc ol hecaring was not deliberate or

mtentional rather was due to the above mentioned facts.

[D. That valuable rights of the applicants are involved in the instant case, hence
the delay it any in filing the instant casc deserves to be condoned, if the delay

is not condoned the applicant will face irreparable loss.
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- Phat the delay if any in filing the instant restoration application was not
Yowillful rather due to the reason beyond the control of the applicants hence
deserves to be condonced.

I "That it has been the consistent view of the Superior Courts that causes.should
be decided on merit rather then technicalities including limitation. The same

is reported in 2014 PLC (CS) 1014, 2003 PLC (CS) 769.

feis therefore lumbly praved that on aceeprance of this application the
e ey if oy i filing the instan restoration application niay please be com/oue
innthe lareer interest of justice.

Applicant
Through

ZARTAJ ANWAR :
Advocate High Court ',

Aftidavit

I, Talch Shah 5/0 Maroof Gul R/O Adam Zai Akora Khattak
Tehsil and District Nowshera, do hereby solemnly affirm and declare-
on oath that the contents ol the above Petition are true and correct and
that nothing has been kept back or concecaled from this honorable

Court.

Deponent
Identified by

ZARTAJ ANWAR
- Advocate Peshawar
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{ BEFORE THE KHYBER PAKHYUNKHWA SERVICE TRIBUNAL

N PESHAWAR

\

Restoration Application No /2020

[
Scrvice Appeal No.776/2018

Taleh Shah.
(Applicant)
Versus .

Govt of Khyber Pakhtunkhwa and others.
' ' (Respondents)

APPLICATION FOR CONDONATION OF DELAY
IN  FHING _TiHE  TTLED  RESTORATION
APPLICATION

Respectfully submitted:

L. That the applicant has filed the restoration Application before this Honorable
‘Tribunal, which is fixed for today. ' -

2. T'hat the applicants prays for condonation of delay it any in filing the instant
restoration application inter alia on the following grounds:-

GROUNDS OF APPLICATION

A That the above noted service appeal was fixed for 22.05.2019 before this

honourable Tribunal and was dismissed tor non-prosceution vide order dated

cvery date but on last date mistakenly noted the next date of hearing in Diary -

as 21.06.2019 nstead of 22.05.2019.

C. That the mistake of noting the date of hearing was not deliberate or.
intentional rather was due to the above mentioned facts.

1. That valuable rights ol the applicants are involved in the instant case, hence
the delay ifany in filing the instant case deserves to be condoned, it the delay

is not condoned the applicant will face irreparable loss.

22.05.2019.
~ B. That the applicant regularly attended this honourable Tribuhal on each and
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. That the dclay if cmy in filing the instant restoration appll()dilon was not

wilthul rather due to.the reason beyond the control of the applicants hence
d(vsu ves Lo be condoned.

a Ly

I'. That it has been the consistent view ol the Superior Courts that causes should
be decided on merit rather then technicalities including limitation. The same
is reported in 2014 PLLC (CS) 1014, 2003 PLC (CS) 769.

At s therefore humbly prayed that on acceptance of this application the
delay if any in filing the instant restoration application may please be condoned

in //7@ fa/ ger interest of justice.

. o _ Applicant

Through

o

ZARTAJ ANWAR :
Advocate High Court ',

© . Affidavit

I, Taleh Shah S/O Maroof Gul R/O Adam Zai Akora Khattak

I'ehsi) and Distuct Nowshera, do hcncbv solcmnly aflirm and declare-
on‘oath that the contents of the above Petition arc true and correct and |
'lfl:t‘l nothing has been kept back or concealed from this honorable

Court.

Deponent

Identified by

LARTAJ ANWAR ‘ *

Advocate Peshawar




;; BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Y N PESHAWAR

Restoration Application No_ /2020

fn
Service Appeal No.776/2018

Taleh Shah.
(Applicant)
Versus

Govt of Khyber Pakhtunkhwa and others.
(Respondents)

APPLICATION FOR CONDONATION OF DELAY
IN  FILING _THE TITLED RESTORATION
APPLICATION

Respectfully submitiod:

L. That the applicant has filed the restoration Application before this Honorable
Tribunal, which is fixed for today.

2. That the applicants prays for condonation of delay if any in filing the instant
restoration application inter alia on the following grounds:-

U
L

S

OUNDS OF APPLICATION

i; AL That the above noted service appeal was fixed ftor 22.05.2019 before this

q © honcurable Tribunal and was dismissed for non-prosccution vide order dated
22.05.2019. )

i
[a—
A

. That the applicant regularly attended this honourable Tribunal on each and

1 cvery date but on last date mistakenly noted the next date of hearing in Diary
as 21.06.2019 instead 0£22.05.2019. ‘ '

| atyx a

C. Thalt the mistake of noting the date of hearing was not deliberate or.
mtentional rather was due to the above mentioned facts.

2. That valuable right. of the applicants are involved in the instant case, hence
the delay i any in [iling the instant case deserves to be condoned, it the delay
is not condoned the applicant will face irreparable loss,




A. That the delay -t any in filing the instant restoration application was not
r Y S - .
+willlul rather “due to the reason beyond the control of the applicants hence

deserves to be condoned.

‘

I*. That it has been the consistent view ol the Superior Courts that causes should

he decided on merit rather then technicalities including limitation. The same
is reported in 2014 PLC (CS) 1014, 2003 PLC (CS) 769.
It is therefore humbly prayed that on acceptance of this application the
delay if any in filing the instanr restoration application may please be condoned
inthe larger interest of justice.

1

Applicant

Through

ZARTAJ ANWAR
Advocate High Court |

Aflidavit

+

I Taleh Shah S/0 Maroot” Gul R/O Adam Zai Akora Khattak
Tehsil and District Nowshera, do hercby solemnly affirm and declare-
onoath that the contents ol the above Petition are true and correct and

that nothing has been kept back or concealed from this honorable

Cowrt. .
- ' ) ‘ : Deponent

Identificd by

N

ZARTAT ANWAR

Advocale Peshawar



