06" July, 2022 Counsel for the appellant present. Mr. Kabir
Ullah Khattak, Additional AG for respondents present.

Respondents have not submitted written
reply/comments. Learned AAG seeks time for submission
of written reply/comments. Adjourned. To come up for

written reply/comments on 08.09.2022 before S.B.

' (Kalim Ars han)
Chairman
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< Form- A L
FORM OF ORDER SHEET
Court of A
Case No.- 415/2022
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 22/03/2022 The appeal of Shah Zubair Qazi presented today by Mr. Afrasiab
Khan Wazir Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please. \
RE;;.:;IRKR_ 'L
2. This case is entrusted to S. Bench at Peshawar for preliminary .
hearing to be put there on 22 ——CD‘_'( ,9,9_29—’
A
CHAIRMAN
r ’ 4
eo\
27.04.2021 Appellant present through counsel. Preliminary
arguments heard. Record perused.
Points raised need consideration. Instant appeal is
'd : : .
gm admitted for regular hearing subject to all legal
T . .
&ﬁmogessw 3 objections. The appellant is directed to deposit security
AN | ot© ' -~ :
NQ@\)‘M A ’ and process fee within 10 days. Thereafter, notice be
&Y . . .
9 / /27/ issued to respondents for submission of written
.ﬁ reply/comments. To come up for reply/comments on
06.07.2022 before S.B.




PESHAWAR
APPEAL' No.__ Y15~ - s2022
SHAH ZUBAIR QAZI VS 'POLICE DEPTT.
: _INDEX B |
S.NO. DOCUMENTS«“ ANNEXURE PAGE
1 | Memo of Appeal P 1-9
2 | Affidavit N Yy
‘ Advertisement Dated 28.03.2018 N
3 | and Roll Number Slip-and Test A g 8
. | Result '
FFIR 18.10.2018, Judgment Dated
06.03.2020 and Judgment of : 2[,/
4 Peshawar High Court Mingora B,C&D 0/ -
Bench/Dar ul Qaza Swat Dated -
08.03.2021 ‘ ,
5 | Judgment dated 08.09. 2020 E 2629
: Appointment Order Dated S
®  130.11.2020 | F -~ 3°
Departmental Appeal Dated 2
7 11122021 ] G 5!
4 |Vakaltnama . - | e 292
o
* APPELLANT
THROUGH:
AFRAS

ADVOCATE HIGH COURT

- PESHAWAR

- CELL NO.03129888752




#% ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

APPEAL NO. /2022

Mr. Shah Zubair Qazi, Constable (BPS-7), » -
- Office of District Police Officer, Dir LOWETwuuusmmsesssssescessersans . .APPELLANT.

VERSUS

1- The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2- The Regional Police Officer, Malakand at Saidu Sharif Swat.
3- The District Police Ofﬁcer, District Dir Lower at Timergara.
| cesssasieesssnsssnsssenensess - RESPONDNENTS.

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER DATED:
30.11.2020 APPOINTED APPELLANT WITH IMMEDIATE EFFECT NOT
w.e.f RETROSPECTIVE EFFECT i.e 2018 WHEREBY HIS BATCH-MATES |
WERE APPOINTED EFFECTED SENIOITY OF THE APPELLANT AND
AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN STIPULATED PERIOD OF NINETY DAYS. -

PRAYER:

That on acceptance of thié instant appeal of the . appéllant_ the
impugned order dated 30.11.2020 may very kindly be modified and the

respondents may please be directed to fix Seniority of the appellant .

w.e.f retrospective effect i.e 2018 instead of 30.11.2020 V\fhereby his
batch-mates were appointed after qualifying test to the post of
Constable (BPS-7) with all back benefits. Any other remedy which this
August }ﬂTrib_un?l deems fit that may also be awarded in favor of the
appellant. . ' oo '

R/SHEWETH:
ON FACTS:

Brief facts rising the present are as under:-

1- That before appointment of the appellant the respondent department invited
application to the post of Constable BPS-07 vide advertisement dated
28.03.2018 published in daily Mashriq newspaper. Appellant being eligible for
the said post applied and passed the physical endurance and written test and
got first position by securing 73 marks. Copy of the advertisement dated
28.03.2018 and roll number slip "and . test result. are attached - as
ANNEXUrE.ruausseans N rerens iremesininnns PP PP A.

2- That after passing the though all the process of selection the appellant was
- denied appointment verbally by the respondent department raising objection .
that the appellant is involved in Criminal Case FIR No.788 dated 18.10.2018
under section 337-A (i), 337-L (ii),-50634 PPC registered against appellant in
which appellant was Honorably acquitted by Additional Sessions’ Judge/Izq,
Chakdara Camp Court Timergara District Dir Lower vide judgment dated
06.03.2020 and also criminal appeal filed -in  the Peshawar’ High Court
Mingora Bench/Dar Ul Qaza Swat which was dismissed vide Judgment dated

- 08.03.2021. Copy of the FIR 18.10.2018, Judgment dated 06.03.2020 and



o)

Judgment of Peshawar High Court Mingora Bench/Dar ul Qaza swat. dated
08.03.2021 are attached as annexuresseass erererensrnns SRR - WY of Y » M

3- That the appellant feeling aggrieved from verbal refusal of appointment to
the post of Conistable (BPS-07) on the basis of abovementioned frivolous FIR
by the respondents, filed Writ Petition No.81-M/2019 which was allowed in
favor of the appeliant vide Judgment dated 08.09.2020 reproduced as-under;
Para No.6 : N
"For what has: been discussed above, petitioner has been able to
make out a case and his writ petition is therefore allowed by
directing respondents to consider him for appointment on the
subject post and deal him as a recruit having no criminal history.
Para No.7 o : R
“since the main writ petition is allowed, therefore C.M No.11/2019
has become infructuous. Same is accordingly disposed of”. Copy of
Judgment dated 08.09.2020 is attached as anNEXUrE.ursisssssarsssrsnsassnans E.

4- That in light of the abovementioned judgment the respondent No.3 issued .

N GROUNDS

appointment order dated 30.11.2020 of the appellant with immediate effect
_not with retrospective effect i.e 2018 whereby the appellant’s batch-mates

were appointed effected seniority of the appellant. Copy of the appoi'ntment'
o.rde‘ir dated 30.‘11.,2_020 is attached as anNEXUrCasssresseisssnssssnsanssnssssnnnensFo

5- That since appointh'ient of the appellant performed his duties whole _heartédly ‘
and passionately and never any complaints have been made by the seniors
against the appellant. o ‘ - :

6- That the appellant further feeling aggrieved from the impugned appointment
order dated 30.11.2020 preferred departmental appeal to the appellate
authority to redress his grievances but all vent in vain and- no reply received
so far. Copy of the departmental appeal is attached as
ANNEXUM s sessresarsassasnasssnsansssssssnssrissssssstsssesssassisnnssssas rereasiernansbrennnens G.

7= Thaf. the appellant fee'ling‘aggriéved having no other remedy but to file this |
instant appeal on the following ground inter alia. C :

1

A- That th?fe issuance of impughéd order dated 30.11.2020 by the respondent but™

not w.e.f retrospective effect i.e 2018 and fixation .of seniority with his batch-
mates is against law, rules, and norms of natural justice hence the impugned.
order dated 30.11.2020. is liable to be modified and fixed seniority of the
appellant with effect from retrospective effects i.e 2018 whereby his batch-mates
were appointed. - | | -

B- That the appellant has not been treated by the respond'ents in".accordance with

‘law and rules on the subject noted and as such respondents violated article 4

and 25 of the constitution of the Islamic Republic Of Pakistan, 1973.

C- That the action of the respondents is arbitrafy, and mala fide manner by issuance

of impugned appointment order dated 30.11.2020- with immediate effect nhot

- w.e.f retrospective effect i.e 2018 nor fixed/granted seniority whereby appellant’s

batch-rnates were appointed. . . :

D- That the action of the respondents is discriminatory in manner by not issUance of

appointment order and fixation of seniority of the appeliant w.e.f 2018 instead of
30.11.2020 whereby appellant’s colleagues were appointed, hence impugned



@

d

order déted 30.11.2020 is not tenable in the eye of law and is liable to bé

£ modiﬁeq. '

E-

- service of Pakistan”.

H-

The action of the respondents ‘is égainst section-8 of the Civil servant Act, 1973
by issuance of appointment order dated 30.11.2020 with immediate effect and
not fixing seniority-w.e.f 2018 whereby his colleagues were appointed.

That it ‘has been consistent view of the Apex Court of Pakistan that every
acquittal is honorable acquittal while appellant was falsely implicated in the FIR
and later on appellant came out of it with clean hands on all stages but appellant
right is sabotaged by the respondents by not fixing seniority of the appellant

w.e.f 2018 whereby his colleagues were appointed manifest blunt violability of
law. B , . :

That the action of the respondents-is against Article 38(e) of the Constitution of
the Islamic Republic of Pakistan, 1973 which states that “reduce disparity in the -
income and earnings of individuals including persons in the various classes of the

That the appeliant seeks pefmission to advance any other grounds at the time of -
regular hearing. ‘ , ‘ :

It is therefore most humbly prayed that the appeal of the appellant may very kindly be .
accepted as prayed for. . " : -

Dated: 21.03.2022

* APPELLANT
. SHAH ZUBAIR QAZI
THROUGH: Va3 o
AFRA AN WAZIR
ADVOCATE HIGH COURT
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@
!BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

EE_SL'LA_V\_’AE
APPEAL NO. -_ /2022
SHAHZUBAIRQAZI VS POLICE DEPTT:
AFFIDAVIT

I Afrasnab Khan Wazir, Advocate, on the mstructlons and
on behalf of my client, do hereby solemnly affirm that the contents of
this instant Service Appeal is true and correct to the pest of my

~ knowledge and belief and nothing has been concealed from this:. -

Honorable Tribunal. o : ;
AFRASIMN WAZIR
ADVOCATE HIGH COURT
~ . PESHAWAR
. Certlflcate

No earller service appeal has been flled between the parties.

AFRASTAB KHAN WAZIR
ADVOCATE HIGH.COURT
 PESHAWAR;
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Khyber Pakhtunkhwamﬁoual Testmg & Evaluatlon Agency

o

)

Father Name: Munir Khan . v

—— T I

Written / Screening Test for Recyult

Subject: Department 2018 (Advertlsea on wmamar

ent ofNIIce Constable in KP Pollce

in Response To Your Apphcatlon For The Sub]ect Cited Post You Are Required To Appear in The Subject

Test As Per Information Given Below

Roll Number: 11998
Name: . SHAH ZUBAIR QAZI

Gender: MALE .‘
Domicile: = DIRLOWER o
Test Date: 25 Nov- 18

Reporting Time: 8 8:30 AM

Test Center: UNIVERSITY OF MALAKAND @mﬁ (DIR-

LOWER)
BWERON YL
%mﬁl‘%ﬂm& |
k Yot
i ' 2.&“4&/{/_.’
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. . : . i . ' . . - N
/5/2019 Khyber Pakhtunkhwa Educational Testing & Evaluation Agency(ETEA)

I - ', . .
. 3, . N . i , ) .

KHYBER PAKHTUNKHWA
EDUCATIONAL TESTING &
EVALUATION AGENCY(ETEA)

, Result of Wntten Test for Recrultment of Police Constable held on 25 11-2018 -

S i,

o RESULT,INFQRMATION SECTIQN

~,Errors and Omissions are accepted

oty AL

Name - - 7 S%—IAH ZUBAIR QAZI

. . |
. Father Name |  MUNIR KHAN
Domicile | - " DIRLOWER
Paper-A Marks .+ 55/80
Paper-B Marks B S 14/20 .
Total Marks - 69/100
Remarks = .PASS

:http:lletea.onIinelpoﬁca_writ’ten__res\ult _phgse_ZIhomelalI |_post_cnic : ' 3* i 1/2



http://etea.oniine/police_written_result_phase_2/home/all_post_cnic
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© RECRUITMENT OF POLICE C

-&)

. 8ETTER COPY OF RELEVANT PORTION OF PAGE NO

ONSTABLES IN THE KHYBER PAKHTUNKHWA POLICE DEPARTMENT THROUGH. ETEA 2018

”~ IFTH

MERIT LiIST OF DIS

rnNnID
T DIR LOWER

Highest

Paper -B

Total marks’

Roll No. | Quota | Candidate Name Father D.O.B Height Chest Papar -A “Addl: Mobile No.
N ' name | Qualification -Marks/80 Marks /20 | qudiification | (A+B+C) ~
: 1 (A) (8) SPF Marks :
. L . ' _ ’ : , 1 (©) : A
11998 Open | Shah Zubair Qazi Munir Khan | 09-May- BA/BSC 5f&7.5 33.5x 35 55 14 4 73 13118712356 -
1 , 11995 inches . ' o
13315 Open | Mati UR Rahman Ghani 10-jan- FA/FSC =~ —|5ft&7.5 39x.40.5 54 15 2 71 3435302395
' ’ Rahman | 1999 ' inches :

r

i

/

/
- f

.
i
;




r‘\\‘; N ! | o uwx//vu—'vj., '
' m},{“ N - “ram *3QJ*}W&)}:}MWAJUJ}JU/UA../)JL(/"'VVJK@K ? B _

» 4'//'.
1% & w'”@‘ﬁ . Annek: AV
\7 - L/ . . ]

St — -~ , 1O
ZIsoe w”tﬂq(:wr’fuw’ﬁ» bt 5o RS st 15

/f,][ﬁ’)é /(Sﬁ(jﬁ/ (/& é%fr‘qj(}a(’POf;ﬂj/Wﬁjju\#{f\L“ u.';-/J;/s:'Jﬂﬁ'} |

P
= "’n)/,(_/ilvk./s’ﬁ

ﬂtﬂc 337ﬂ!/:)Ll/;) <o 31'»/‘
r‘“’ L?JJ J/f(/&?”mzl—ﬁ’/\"pgsaf/g ,J/ﬁ[,d //Waf-/“db(p}}*)r7uv”

Q_J[/*)l/ Qp(J \/[Jim /\Mful ,-9////4”@ /.sﬂ ;J)/-ﬂ*'/j’ag) b‘)»"(:,w’u_
: ' »}'*__,}/

s _L > 2 -a_mo/%?l*) /3/3 2 L
S (J’M"p/ ,fut/wffrww”w/ z,»(:u.w/ ;UJW F

"f L/ it J it A &) L Bl SSn
/’9”<//}409”cﬁ J[”(/"’””/Hopﬂ“‘/ bt }ﬁ{}/ﬁﬁwyyms)%/j LS 7/;
P D st/

J }/“’///‘?0(“”“) 65 W(}“’/(/’Mﬂ-’f"'z)ﬁww/“) LY os s
‘9?;](5//52/&%&#@/"/391&)5 JW?CLD)/w«SLﬂQ)PP/’”W) s 407
/h///ﬂ 5 sl PP S @ TGOS 2 Jlott
gt Ve M Huﬂﬁw’»}é’d@ﬂr&w@&/f/ 709t
Lt J\aﬂu YR b ey L E)
"‘:::“"""""‘",&@j; FIvios w\y;/qw/&»ﬁf(opﬁé/u? //J‘d/*“‘wwa)/m Loy

Ay 27 /w_/vu&v;j ,w;wrtffr‘wwwﬂf $ )=o)
e 9’78’/;) LQ/Vy}

"y ., /o ;a.,\f)(/;(,;(//j,)?/,yld/ﬂ-‘..—ﬁy’J Ci(}'/(}” ’
k :'-‘ﬁcim;{};r“ﬁg 3/5 L J,JAGOJ)L/W&H rale Fefias e th % w)j),:w%a (f(/
,G«f(,uﬂf(jbé%gwﬂf"dﬂo(;%(’yij -’J‘“’v’*‘{f‘d““‘"f@‘*’/()/-“'(*“' pl-pileyl

- 7 M0 0340 FET 24T Q/Co
B/ ﬁ,/__,‘,/j/v/c /5'705 Bu767417 7 ="
L‘JLW(M e oY “J(N_Jo”ﬁﬂc.u;’) rL”“L"JU"“SDJ(ﬁ)?JL}”JJ,J/

o Y L-%» o .»?/.’j (D'H

L-—*y)uajﬂ
Jmf )f\"’PU/ﬂ A‘ufW’)JJﬂ”@f“AWJ deﬁ’!-uw J’aaf

u)p/ff&rw/n\»@ﬂﬁwupww*’ (i 155 € 22 (17 >y fer
G & Sy o fpa P2 {O"’U’I‘)Jy?,w,/w.w 34 ﬂ:u,w el
U*’JJ c.,,u Lo 500 & /oyﬂfJfQﬂA—R/NJ>uWVJ/u(m9/,JJ,»»9( MMJJ/WJ
Plo -'9“.,4[» Uy’)f)“()”c'_,)lu’f\)}/%\ & by b a—d’""f’/"“ ~ U"’/’“j /95/‘3‘ |
e K - |

:«\;r

.;




PN PR uMa/ /"J:‘///j(}"/ S L——«‘mefﬁ/
" d("/“—“//lfw/wﬂgja"ﬂ””‘{/(/f?bﬁgg”
wm/df/ﬁﬁ 23 (U 20 "I (o
L LS P i e o
Ut UL R0 5 o g (320 1 o SR G ol o A O
z_@»fz)ﬂf“/—f’)/(/@&,mfdﬂ/o—ﬂ’/w)y/sfﬂ/wwdi |
uW’,_;Dr‘ 579- Qupie Ut botspis P 5 - FS Lo S Ao L
b, L &(ﬂ“’ﬁﬁp/‘u”/ﬂ//ﬂ’uﬁ/)’(ﬂ/ﬂﬂ C/,/QWA/,,V\/’,‘”)_
..._vﬁ/jd«?(f CL»/)N&/UL,.J’/ é//f/) ﬁ///‘"“/)(/wﬂr«(j[‘o |
UMJ’ ) o & .z//a‘__,w/& ()gl,w/}b Loidess! /.n/—iﬁ-‘/’/é/
,),y/ Ust Josto Jipt 4209 M#M/uw/f/f/“" é/fﬁ»ff/w
Lfﬂ.__uy/fld’yﬂ)fWWU”’ NMM}’“/V’(//”/J
CEREYN yj(/«bﬂmw«?&/’y Gt B 2SO ) (g I
[ I i
Spr b e 0 2o z.,f,ww,ﬂ_.:;wz,,wﬁvgofu//dpﬂd e
A Y et 26 5 2 gt dwydomfm” e zé;,,f/
wl _/wa/()/-'?v’u/wf? Q’—dbu(-'—*wéa )@9))\///]/‘7/(9/‘/
,y/(pk’cf/ a-éo/cowﬂwwwﬂwv,up@mw ,,,,:.‘-4/
\};/\fpw#/ﬁ//u\ofwiﬂoubﬁ Q_fb\ﬁ’ég,,ﬂyb/y/ O’éff)'\w")ﬁﬁ’f //JD |
T Jo P w(é,ﬂ&/”/ﬁj < ’(?dufb);\r’/_,@gwf(_;/r'&ﬂ/w}/p |
dif/..wu/l f’wﬂ/\/,fé/f/f’f///(//‘" Lo §Se g JGhe 598
(j(,/»/;//wjaf//g}_s\ >- d—u'////u_wu s (/A«//%’/UW/)/ "
| //uo//)%ﬂ’u/ﬁ,»’ //7/:’/A’,WJJ)//0M7O"‘//[@U///"/"4”“' w’(/("'
(/ 5/ ﬁég,—? J«/r”/u», y/OAo//\CDg!&/// ,fbf/(p/..fs,ﬁ;/dﬂj P

L




it

b

M

i
N
. i
:
!
N
. i
:
) v



BT
R S icas
57 2 5

b by

..
"o

 aS e
' Lol
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that of parties or counsel. where necessary
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~—~§,\h : ALl conrmunications ‘s'hmul.-:‘, be
e addressed (o the Additional Rega, rar
TERETEN L] oy "'""-’”“ of this Bench,
FESI .r*‘w\fnﬁ\‘? HIGH COURTLY "~

\/ W Henct i 13 __( S 7q ()“lcl.‘. 09:146-883005
Mingora I.J\,rl hiDar-ul-Qaza s 0046485004
Swat ' A Mt

daralgazaswal20 L@ g me ul com

—

No / (DL//FA /J / "(..41'./.\/“'“‘,\:‘&‘:Ul:ill!ch Ddl(.,d / ? "(")D o 2622«/

%&

To | ' : Q
: The Sessions Judge, 6\)\[\}2/

Dir Lower.

" ‘\9’ ﬁ%y
Subject:  Cr.A 129-M/2026. , ? M

Alim Uliah ... Vs ... The State ete :
FIR No. 788 dated .18.10.2018
U/Ss 506/337-A(TT)/337-L(11)/34 PPC
Police Station Khal District Dir Lower.

v ','._'j;(,j() \ \

Dear Sir,
' Pl(,asa find t,nclosecl herewith certified copy of the oxde]

dated, 08.03.70_1, paSde by this honcmble Lomt in the above tltled case,

alongwith judicial record for information and c:omp,llance.

Receipt of thisletter alongwith enclosures may please be

acknowledged.

Fncl: . : '
1) Certified copy of order/judgment dated () 6/())/”(“)21 : ,
2) Case No. 106/10 of 2018 . , . 166 Sheets

3) Cr. Appeal No., 12/10 02019 . 64 Sheets
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BEFORE THE PESHAWAR ?ﬁ'i"@f*—f COURT MINGORA
| BENCH / DARUL QAMA ST/VAT

Cr. Appeal No. \5~_—1 ivwozo_ | -
(Against acquittal)

_,,,,“Alnﬂ Ul ali C/o Saeed LIII/J/ Rlo On z1 A mr/ ']om;»mng Dmmcz‘ Dir Lower

e /-\p;'}(i!lmrt/ Complainant
VERSUS

m‘c’ through Addmonni Advocat fe (Jcnmnl Pes ]mwm High Court

anmn Bence lv/ Em ul Oam Swnt ........ R()spmmeni

'2). Shah Zubair Oau S/o Munir K/mn

3) Munir Khan Slo ihsanullal residents of Qazi Abad Toormang, "

District Dir Lower

AR e . Accused

Case FIRNo. ~ -~ 788 -

- FILE: TODAY
Dated: O 1810-2018 " 1
' : ; 13 MAR 2020
Lnder éuhozz»: ' Jd,;J? Al ) L- 11) /34 PPC *
_ . el : Addl‘nonﬁ/Regxs rar
Police Statien:. :

&,aak ...Dﬂ irict Unper

Appeal Acquitinl under :iv’ect‘i»(m 417, C';'.PC read with

Pamg»m wh 10(&/ of Q?zmm [‘cnz,mz’mf S, ..JOJ zqai?z.sf: the

» F i e ai e T e A DS AT A s
ipHoned juaemicil ated: G6-03- w.u.,u, pbasse i /71/ the learied

ﬁl." d-:'fxfomz? Sessions judge / Izafi Zilla Qazi Cha.]cdam Camyp

Court. Lmemmu Listrict Dir Lower whereby the Accused /

FO lhe clhurg

f)

0.

> DA A S A T T T Toy s yem ey st ]
Respondent No.2 & 3 have beew acquitted fr
2 ’ . b
| r
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PESHAWAR HIGH COURT MINGORA BENCH -

Court bf oo
.' [

Case No..........o i

(DAR-UL-QAZA), SWAT

f"* [l

,r Aoy £

FORM OF ORDER §

“Serial No. of order

or proceeding,

Datr of Order or
Proceedings

Order or gther Proceedings with Signature of Judge and that of parties or counsel where necessary.

5 -

3

G

<
(a2
b2
<o
[
et

‘District Dir Lowér wheréby

| AL

1 PEC and senteruccd to- pdy Bs. 20 ,000/- as Daman ‘within 30

Cr.a No. £29-1/2070

Mr. Aziz /\hm 1 Hachnu Advocate fm the
dppCHchLOlﬂ] lainant,

R

Pr ssent:

jsﬂ'm‘gff' '}BRAHM J- Through this  appeal, the

appel nt/oumplam it has challenged the Judgnem dateo

106032020 of the learned ap'pguate Court/Additional

sessions Judge, Chakdara, Camp- Court at Timergara,

appeal of thc, xespondentg/

accused Shah Zubair md Murm Khan was accepted

[ .
Juugment dated 03.12.2019. of the learned trial Court/'

.....

vide the same had convicted acctjsed'Shah Zﬁbair u/s 337- |

PL, and serienced lim 1o A}S]" of Rs 6 010/-
pay.

whereas accused Munir Khan was -convicted u/s 337~L-(ii) i

days.

2.

Appeliant /mnml inant Alim Ullah (PW-T) in

(5.0

Hun'nle s iuates iidan thrahi




injured  condition todged “ureport at 09:25 AM  vide

Nagalmad No. 10 dated 14.10.2018 in presence - his son

Mati Ullah in civil hospital Khall to the effect that thére was

a dispute between them and the accused on a path which

had been resolved by elders oi the locality in terms that

1 each pa:ty will allocate 03 feet of land for the patn and no

party will have the aut hm“y 0 aie Ju,w theréin afterwards.

Thé complainant alleged that the accused were constructing

wall on thedisputed thoroughfare and when he asked them
that why they were narrowing the. path in violation of the
elders” decision, on such utterance the accused first abused:

him and thereafter pelted stones at him. Reé’ultantly, he

| sustained two Injuries on his heud bv the stone blows of

accused.Shab Zubair"and_suffered on i'est ofhis body by the

stone blows of accused | v‘fumx \han fhereaftex accused

‘Shah Zupair .brdﬁght a plsto'l fxtom his house and made

aerlal firing for their intimidation. The occurrence was

‘stated to have been witnessed by ’Earman (PW—;;. Qaisar

Al (W= )) [\/J.'l wnnnad - Yar,  ex-Jdirga 1_1'1ei'nber (not

'produced) and many other people. o ' | B

J. hP atoresaid Muu(f uporr was converted into

formal PiR No 788 date d'18]1o.2018 us 506, 337-A(iD)

(A3

Hon'lile My dietira edrineg thmibm




7-1(1)/34 PPC registered at P.§ .K/m//, District Dir

Lower. After amrest of [lxb accused dnd completion of

iqulest;g.zlti()n, they wcre‘.tried for the séid offences in duc
, course before the Court of I‘eam ed JUdlClal .I‘vi'agistre;te'/'
MTMC \;vbo -vide'judgn'lent dated 03.-12.2(_)19 c‘dnvicted'ahd ‘
seitenced them 1'1 thc manner discussed in detaii in Para
No.‘l of tlﬁs jﬁdgmént, howe"ver,. 'fhgy were acqﬁitted of the

sharge u/s 506 PPC. mmsv .L\Lﬂllebd the y assai}ed the
juc.igmjent,.of le;ar.n'edl_-'v’tirial .Court m appeal, which was
accepted if"d.="'jud‘Jrncn oc,tea 06 03. 2020 1esu antly, the

| accused were acquitted of the c:harg(‘:, hence,.'this appeal.

T Heard in motion and record of the case was
perused
5o It is the case of prosecution against the present

\

| accused respondents t'h.at‘tl'hey, in prpsedution of their
common intention, Caused inj.uric-‘;s to'con‘lplainam',’by ‘nitting
him With stbhes. Cbm; Slainant, /Xum -Ullah (PW 1} 1as.
| asserted in his réport that the occurrence had tamn place n,
presence cr eye witesses Qaiser _Ali (PW-2) and Farman’

llah (PW-Bj and later on also irll't-roducec‘i'l“;lis s0n Mati-"
Ullaly as eycx"\lv.i'(‘m::;s oi{’lthcﬁ o<:.(:..1'u'renée.- Qaiser Ali (PW~2‘)‘<',

ady mmi in his cross-examination that only he and.

(RN

Hen'tae s iusiide vl Weatisg




>

%T,]{‘\ %

compilainant:were present on the'épot, hence, presence of
PW Pafmm U‘llah‘ (PW-3)1‘1&S become doubtful '.in light of
:the above statement of PW-2, Even bfherwise,farman
.| Ullah (PW-’B) IS ot an éye witness of the occurrence ashe

]

has also admitted in his cross-examination that he and his

uncle i.e compiainant were busy in fixing a beam inside the

house; he came out of the house on hearing noise, however, |
his uncle did not accompany; hence, his presence on the

spot at the.time of occurrence is doubtful. Keeping in view

the doubiful position of the alleged eye witnesses and

glaring contradictions inter se théir statements, they could

not be treated as trustworthy and reliable witnesses of the

prosecution.
g - Not only the prosecution has failed td,establish '

the mode.ax_;d manner ('.);f the occurrence aé 'alleged in the
| EIR Lm.l. the-allending, c‘:.irmn1.\;L:u.xcu;fz‘. ol thic case z;l:"sa.m sngég::‘-;l,
_ti'.;at the fight _wa$ initiatéd D/ ,complainanf side because,
according to the site plan, the og:@rmiice took place in front
“of the house of accused who were busy in ééhstmcting a
| wail, Moresb, there is clear conflict between the "*a-nt‘ents of
FIR and me;iical evid_e-ncé. Comp‘léilnant‘ alleged in his

repost that he sustained two injuries on i head by the

N ‘ (5.8 ienlite Mz tstlee lsuttrathoahhs

Lo




stone blows of écCuSed Shah Zubair but Dr. Farman (PW-5)
in his medico-legal .report'ESX.P\?\/-S/l'has,.repo‘rtec.i 'on_ly one -
wound on the frontal bone of the coinpl,gilnant. Moreso, no
repoxi'of ‘thc rédiologi‘st is avaifable on record nor the

doctor has noted any other wound in his report except the

one referred above on the body of complainant, therefore;.

Ansertion of section 337-L311) PPC in light of the opinion of
DPP and thereafter conviction of accused Munir Khan for
the said-offence by trail Court was against the law.

7. The complainant also could not establish the

s o el sy
/ / motive through production of any of the J uga members who
had previously .resolved the dispute betweén the paﬁies as
/. ‘ ' bcx contention 031." the con'l:pla'inaht: Eyen PW 'I.?'\llaalﬁméd
Y:au‘; the Jirga member mentionsd in thé repo_rt,.'was
’ abandoned.v«:h‘ich' givé;s rise Lo a.<;iv,e.rs¢ inference that héd

the prosécﬁtion examined 'L:her Sdld witlnes,s‘,z he would not
have supported the prosecution Cuse.

8 ‘ Thepréseéution casé 1s suffering from many
contradictiohs and discrepahcies creating reasonable doubts

regarding guilt of the present respondents the benefit of

Court while accepting their appeal. The impugned judgment

. .
tornmdt : (5.8) Hunllde edustlee dshunudbiabin : LR

T oT— - d . —

which was rightly extended to tiem by leerned appeliate.|.




of learned

‘zo/ sty

f learned appeal Court, being well -reasoned, needs no_]
interference by this Court, 1 mefore this appedl being

meritless, is accordingly dismissed in limine.

Announced
calounced

uh Co .
ﬂ/unoar/!’jar Ul-Day L“ Bﬂ ﬁ
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.. 1 ' |
w. PESHAWAR MIG h GG"J?’ZT, MINGORA BENCH (DAR-UL-QAZA), SVWAT
' 2ORY AF ORDT |
) . e e T A T Y
) Court of voverinvanen. e e e
CASE NO ..o ereereeeiiiveeeeiireseesreirnean Of it '
Date of Qrderer - dar cr othar Procasdings wilhy Signeturs of Judge anc mat.af partles or counsel |
Procsedings whers nacessery. l
1. 2. 3 A
08-09-2020 | B No. 8I-M/2018
o Bl Futerin: Aui;er’«x CH112/2018
. .
R H Dttt ¢ -
)@S“ﬁt\/\iﬁﬁ c\' - Present: . Petitioner it person.
5! ~OC
rq‘(f;.";i’) [ﬁ “,J C"C‘ n ) . " A‘ ‘
Al A s Lu\ A Mre, Razouddin msan, AA jc, the
iz v { *® Y u respondenis, ‘ :
- b & '
‘E’(\ (\Q -%m 3 A S ‘.k"‘“j e ol ols
D, \\’[-:a" * ‘f:'b}‘f'/‘ 2 ) SEELE
T Ve, AX/ . . -
Ny WIOAR AT AD - This order is d1rected to dispose
| of the petition filed by,petitioner namely Shah Zubair
C_xz, under Aruc}e. 1-99 Qf the -,Ccnsti’rution of Islamic
Republic of Pakistan, 18 73 as well as the accompany
C.M No. 112-M/2019._ ‘
, | 2. . Petitioner has contended in his petition
. fa T, . : '
| “E;E:FYEQ - | that
' /r ) L

Peshawar HI Court Bench
Mmgora Dar~ul-

ponde*lts department invited applicahon fo;
Qaza, Swat. .

appomﬁ‘mﬂu on the post of Police Conutaolc, fBPS 07 )
| vide-a

advertisement daxed 2o 03.2018. He De‘ng quahﬁeﬂ

and uﬂemployec applbied for the ‘subjec‘c post and after

appearing in IZTDA. test, he secured 73 marks and got 1°

posmon in- the merit. In the process of recmltment other

candidates were appointment While petitioner was

refused appointment on the ground of involvement in

criminal case ¥

IR No. 788 dated 18.10201 under
.,f | sections 337-A (i), 337-L (i), 506/34 PPC regl‘;tered
[ ‘
. Abdul Sikonh® ("5 - HOM'BLE MB. SIS SHTIAC IBRAHIM
LLJL!.[,; patel) IQI[ CF WICGAR A AR
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i

‘against him at Police Station Ihal, District Dir Lower.

He submitted an application to respondent No. 1 i.e.
District Police Officer, Dir Lower at Timergara for

providing copies of merit list including his rejection order

but same was not res sponded. He Lhen uled an apphcat,on

| to résandant No. 4 for redressal of his grievance but to

no avail..Petitibner thereafter, approached this Court Ey
filin s»; the instant constitutional petition  with the

following prayer;

“Zt is therefors I
2n acceptance oi‘ the pt‘ 3¢

it petition
ag\ampm. e writ (s) may kindly be issued
against  the respomdents whereby,
directing *‘Ezem te get' tae  petitioner

C

st of Police Constable
cE m- the Daily
sinee  the
)

[SUR & BV Il ]
-8 ]
i

pprecriate in the circumstamces, may
50 be very gracicusly granted for the
ads of justics.”
3. . Comments “were called fFom respondent

Ne. 1, who filad " the ‘sar'ne. In comments, it was
contended that during verification carried out by the local
police, petitioner was found involved in criminal case

registered vide the above mentioned F.IR and as per

!
7 - , , ,
i Circular Order 08/2007,. he was not ‘eligible for
appointment on the post of Police Constable.
Atdel Sabash® ©.n) 'SLE Jos3 L
HOHBLE K. ’l')'lf" “/JO!'\P AUMAR
-
T e r———
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ATTE

ESTED
f:XiJ i

Peshawar Hidh
Mmgora Darly

4. Arguments heard and record perused.
5.  Perusal of record reveals that petitioner has

been dropped from recruitment procsss of Police

Constable for the sole reason that he had been a

nominated accused iﬁ criminal case ‘registsrfé_d vide
F.IR No. 783 dated 18.10.2018 -undef_seoﬁpns 337-A
(ii), 337-L (iD), 506/34??{: at Police Statioﬁ Khal,
District Dir Lower. L\esponaent No 1 has also stated in
his 'commAents that as -per dictates of Circular Orde‘r
No. 8/2007 (héreinaftér referred to as the ’“?(:uh)
he beir.llg acéused could not ha\{e besn e'nl'ist‘éd in po’xiée
férce. Séid Ciroular being 1'§1¢vant, is reproduced
hereunder for rea&y'reférev;ce; | ‘ o

““’2"" ar @“‘der No, 8/2007

o

: recruitment of

- Congtable throughout the provimes has
ce been finalized. After endstm(mv of

me‘nle, whern nzecessary verificetion

of thelr Charscier/Antecedents

made, numue:{ of ind ivéduals wrere found

involved " in differe t saegm‘es \—:of

eriminal offences, due ¢

the DFPCs sought gam”ic .or ‘tz:e

£

Cohrdu (95 »\.u@H

=

The case wss examined at CPO
and in the light of relevant Ruies/imz{ the
following cmrzfics‘ho.; has bezn ms
the guidance of ﬂ concerned;

a. Any person mvowed in the criminal

case but acquitted by the Court will be
eligible for enlistmant,

b, Convicted nerson will not He- cligible
for enlistment in ’°ohf'e Department,

o As already eirc culated vide this o;ﬁce
Enos‘c I”o. 2046 -39/E-II, dated

Abdul S3boch®
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A
ATTESTED

Ex mil’ er

Peshawar Highf|Court Bench
ul-Qaza, Swat.

Mingora o}

o

'was arguing the case,

30.16.2904, no Miiitary Desez”z“* or
any other person dismissed from
Govt. Service shall not be considered
for ‘enlistment as Constable in the
Police Bnns”*sﬁ ant, '

d. The persons i Mvofwd in eriminai cases
which ars st xl! pending trial, will be
considered for nizstmmt after their
acquittal from the criminal charge by
tie Court concerned.

These imstructioms. may he
f@l’aw ¢ with letter and spirit.”

Clauses l(a & d) of the above maﬁtionéd
Cirpulé_.r ér'e relevé.nt for disposal of ’d‘le instaﬁ't petiti.on, |
Clau'sé (d) of the Circular providedthat person involved‘
in criminal cases which '-were. still pending trial, would be
considered forl enlistmeht after their 'acquittal from
cr1mma1 harge by the: Cou‘t concemed Pet 1tioncr who
in person; produced copy of
judgment of his écqui"tta’lda'.ted 06.03.2020, whereby the
Court of learned Additiona;ll Sessions Judge, C‘nal‘cdére‘l:
Camp -Court at Tin.}ergara,

had acquitted the

accused/petitioner of the charges 1evele_d against him

| Copy of judgment (consisting of five pag s) was markr, 1

as PHC-1 and was ordered to be placed on record of this
case. Since, the Circular mentioned above, itsalf provided

that in cases of recruits against whom cases are pending,

shall be considered for enlistment after their acquittal,.

.

| petitioner should therefore be considered accordingly. He

is at 8r. No. 1 of the merit list with 73 marks, which are

Abdul Sxboon*
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L1 5
l : . - | highest marks in all the competmg candida tes and no

other question regarding his elig_ibility has been raised by |

respondent No. 1 in his comments.

8. - For what has been discussed above,

Al RE D

Qz;a‘u?*‘
e
f A Im

petitioﬁér,hasbeen ablé to ‘_make éut a case and his writ |
peﬁtion is therefore allowed by di:ectiﬁg respond.en.ts to
cohsider_him for appoﬁztment on thé. ‘subject pést and
deal himas a racruit }luaving‘ no crimi_nél history.

7, . Since, the maln wrr‘ peutlon is allowed

therefo;e C.M No. 112~W7019 has become in fmctuouv

Same is acmrd-ingiy disposad of.

deshaviai ﬂghf ourl, :‘mmgo;a/()a‘ W4z, Y
Authorirad lnder Article 87 of Oaroon-e-Shahadat O, !ftn

(5D
é.
')<
=
]
)
7—,
hY)
:s

Mg fors

Date of Fresante mmnm \an” 94‘;’1’4 }*")c)
Dzte of Completion ﬂf“w)e 5o ofn ';M’ 2
THoof mpm:« v l %

Urgent Fes

F .,9 Charged: . l/g/

Daie of Delivery of (‘gp[e; ///.7... .ﬁ :?..%!92-!57

Abdut Sabooh*
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| | Committe’ afte

Constabulary No. 108,

| ’E’@ ; A

o OFFICE OF THE

. ,DISTRICT-POLICE OFFICER,

R ~ DIRLOWER -
ORDER

As per-direction received from CPO Peshawar and recommendation of the scrutinizing
\ " verification of his character and antecedent by-tocal Police as well as Special Branch
Dir Lcwe‘:ﬁ Mr. Shak Zubair Qazi s/o Mt}éjr‘ Khan rio Qazi Abgd Police Station Khall Dir Lower who
Passed ETEA 2018 but found involved in Case FIR No. 768, dated 18/10/2018 uls 337A11(11)/506/34
Police Station Khall. Hence he was not enlisted in Police "D'epaﬂmen_t in light of Circular Order No.
812007. The case was pending in'the ovurt of faw. Now i light of Colrt Judgment dated 08/08/2020
passed by Honorable Peshawar Hight Coutt.Mingora Bensh Darul Qaza Swat directed “that consider

. the petitioner for appointment on the suhject post and deal him as a recruit having no criminal

history” and AIG Legal CPO Peshiawar Létter No, 5250-51/L.egal, dated 05/1012020 recorded that “He

‘may be considered for appointment in the light of judgment” therefore Mr. Shah Zubair Qazi slo

Munir Khan r/o Qazi Abad Police "Station Khall Dir Lower is hereby enlisted as' Constable BPS-07
(10980-610-29290) in the existing vacancy of this District Police with immediate effect and allotted

L]
#
-

Te

OB No. 98’2 . | I
Dated. B0 - 7/ = 12020

A

No_ _: _IOAS|, DatédTimergara The 2020

~Copies forwarded to:- IR N ' : ‘
1- The Inspector General of Police Khyber Pakhtunkhwa Peshawar for favour of information with
reference to his Office Letter No, 5250-51/Legal, Dated 05/10/2020, please. . SR
2- The Regional-Police Officer, Malakang at Saidu Sharif Swat - -
3-- The Assistant Inspector General of Police Establishment £P0 Peshawar,
4- District Account Officer Dir Lower. * o Lo

sy
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The Regional Police Ofﬁcer,
. Malakand at Saidu Sha‘rif Swat

Subject:- Departmental appeal agamst order dated 30. 11 2020 appomted appellant by the

respondent’ department ‘with immediate effect not w.e.f retrospectlve effect’ i.e' 2018 whereby ‘
the batch-mates of the appellant were appointed, effected seniority of the appellant illegaily -
and s agalnst the spirit of the Judgment or the Henorable Peshawar chh Court Mingora

, Bench/Dar ul Qaza Swat dated 08.09. 2020

Respected Slr. . : : .
Most respectfully lt is stated I'am the employee of your department and serving as

Constable (BPS-7) and since appomtment I am performing my duty up.to best level and
-+ satisfaction of. oepartment Honorable, I need your kmd consuderatuon upon my onevance which -

I briefly explamed below; .
Before my appointment, department lnwted appllcatlon to the post of Constable BPS 07 vide -

. advertisement dated 28.03.2018: published in daily Mashriq newspaper; I was eligible for the
‘said post I applied and passed the physical endurance and written test and.got first position by

scoring 73 maiks. After going through all the process of selection i was denied.appointment
verbally by the department objecting that I am involved in Criminal Cdse - FIR No.788 dated
18.10.2018 undler section 337-A (i), 337-L (ii), 50634 PPC registered against me wherein I was
Honorably acquitted by Additional Sessions Judge/Izq, Chakdara Camp Court Timergara District
Dir Lower vide judgment dated 06.03.2020 and so in criminal appeal filed in the Peshawar High

- Court Mingora Bench/Dar Ul Qaza Swat which was dismissed vide Judgment dated 08.03.2021.
- T repeatedly requested all of the supefiors to kindly issue my appointment order alongside my

colleagues but they were not issuing it deliberately. I felt aggrieved from verbal refusal of
appointment to the post of Constable (BPS-07) on the basis of abovementioned baseless FIR by

- the department as all my batch-mates were appointed and serving as Constable post. I filed

Writ Petition No.81-M/2019 which was allowed in-my favor vide Judgment dated 08.09.2020
whose operative part is reproduced as under; Para No.6 “For what has been discussed

- above, petitioner has been able to.make out a case and his writ petition is therefore

allowed by directing respondents to conSIder him for appointment on the. subject
post and deal him as a recruit having no criminal history. Para No.7 "since the main

writ petition is allowed, therefore C.M No.11 /201 9 has becore infructuous, Same is - ..
accordingly disposed of”. The department than in llght of judgment of Peshawar High Court

Mingora-Bench/ Dar ul Qaza, issued my appointment order-dated 30:11.2020 with immediate *

. effect not with retrospective.effect i.e 2018 whereby my batch-mates were. appomted effected

my seniority and the department deliberately acted in dlscnmlnatory manner by disturbing my
seniority while my colleagues who were junior to me in merit list are senior due to issuance my . .
late appointment.order. Being aspirant of PMS & CSS competitive examination and employee of -

this department it's the right of every person to be treated equally and not to be dlscnmmated -
inall aspect provxded law Justn" es. :

It is therefore, your honor is humbly - requested that on’ acceptance of _miy . this

departmental appeal the.impugned appointment order dated 30.11.2020 issued with immediate

effect may very kindly. be modified to the extent of my issuance of appointment order and.

. seniority that to be given retrospective ‘effect 2018 whereby my batch- -mates/colleagues were’ |

appointed. Any other rellef wh|ch your: Honor thinks proper that may also be provrded in my
favor. | S :

Dated 11.12.2021

" CONSTA LE(BP 7y
-0/0" DISTRICT POLICE OFFICER o
DIRLOWER =




