7" July, 2022

None for the petitioner present. Mr. Muhammad
Adeel Butt, Addl: AG alongwith Mr. Riaz, Supdt for

respondents present.

Counsel are on strike. Representative of the

respondents submitted reply to the execution petition

which is placed on file. To come up for arguments/further

Q

(Kalim Arshad Khan)
Chairman

proceedings on 08.09.2022 before S.B.
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Order or other proceedings with signature of judge
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27“1

06.04.2022

May, 2022

conj

j'{ counsel be also issued for the date fixed. /\/O’/VC-% b@ @Z}D

Ullah Khattak, AAG for respondents present.

The execution petition of Mr. Habibullah Wazir submitted
today by Mr. Nsir Mehmood Advocate may be entered in the relevant

register and put up to the Court for proper qrder please.

REGISTRAR

P This execution petition be put up before Single Bench at

Peshawar on 27, © §- 2e222— . Notices to the appellant and his

ispueAd He /@uﬂwéff For 1[E

CHAII‘QN

Clerk of counsel for the appellant present. Mr. Kabir

Due to general strike of the bar. Case is adjourned. To

1e up for the same on 07.07.2022 before S.B.

Q

(Kalim Arshad Khan)
Chairman
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Implementation Petition No /7L( /202% KRyber Paldionichwa
Service Appeal No 668/2019

Mr. Habib Ullah Wazir Assitant Commissioner District

Mohmand.
........... veeeeseennscApplicant/Petitioner

VERSUS

1. Chief Minister, Govt, of KPK, Peshawar
2. Govt. of KPK through Chief Secretary, Civil Secretariat,
Peshawar
resresssesassesennnennaeances.RESPONdents

PETITION FOR THE IMPLEMENTATION OF
ORDER/JUDGMENT DATED 05.04.2021 PASSED
BY DIVISIONAL BENCH OF THIS HONORABLE
TRIBUNAL IN THE ABOVE TITLED SERVICE
APPEAL.

Respectfully Submitted:-

1. That the applicant/appellant earlier filed Service Appeal No
668/2019 for promotion to PMS'anng with all consequestial



' benefits i.e. Seniority and other benefits in the light of

Supreme Court of Pakistan judgment dated 29.09.2015,
which was allowed vide judgment dated 05.04.2021 in the
following terms: |

“The instant appeal is accepted on the above terms with
directions to the respondenfs to insert name of the
appellant in the seniority list of his batch mates below
the name of Akram Shah without disturbing his inter se

seniority. Parties are left to bear their own costs”.

(Copy of the Order and Judgment dated 05.04.2021 is
enclosed as Annexure A). '

. That the applicant/appellant time and again approached the

official respondents for the implementation of the Order
and Judgment dated 05.04.2021 of this honorable Tribunal
but of no use and the applicant /appellant has not been
provided the subject relief as per the Judgment of this
honorable tribunal.

. That the respondents are not ready to implement the Order

and Judgment of this honorable Tribunal dated 05.04.2021
in its true spirit for no legal and valid reasons, this act of the
respondents is unlawful, unconstitutional and goes against
the Orders and Judgment dated 05.04.2021 of this
honorable Tribunal.
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- 4. That the official respondents while defying and defeating

the legal rights accrued to the applicant in the subject
judgment dated 05.04.2021.

It is therefore prayed, that on acceptance of this
Application/Petition, respondents may kindly be
directed to implement the Order and Judgment of this
honorable Tribunal dated 05.04.2021 passed in Service
Appeal No 668/2019 without any further delay.

| [/
Dated:-07.09.2021 Applicant/Petitioner

Through
A

Nasir Mahmood

Advocate Supreme Court of Pakistan
Add: Office 622, 6™ Floor, Pak Medical

Center, Peshawar
AFFIDAVIT

I Mr. Habib Ullah Wazir Assitant Commissioner District Mohmand,
do hereby solemnly affirm and declare on oath that the contents of

the accompanying Implementation Petition are true and correct to

the best of my knowledge and belief a has been

concealed from this honorable Tribunalg
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHA
| Service Appeal No. 668/201¢
Date of Institution: 22.05.2019
Date of Decision: 05.04.2021
Mr. HaBib Ullah Wazir Assistant Commissioner Nawagai Tribal District Bajaur.
(Appeliant)
VERSUS |
Govt of Khyber Pakhtunkhwa thtough Chief Minister éhdlc;ﬂhé other.
| | ... {Respondents)
Mr. Nasir Mahmood .
Advocate ... . For Appellant
Muhammad Rash_éed
Deputy District Attorney ... For Respondents
MRS. ROZINA REHMAN MEMBER (3)
\ﬁ} MR. ATIQ UR REHMAN WAZIR - MEMBER (E)

JUDGMENT: - |
Mr. ATIQ UR REHMAN WAZIR MEMBER (E):- Bri’éf ficts of the case are that the
appellant was initially appointed as Assis{ant oh 24-04-2006 in Board of
Revenue on the recommendations of Public  Service Commission. The
appellant along with 25 other éssistants was considered for promotion to the
post of Tehsildar (BPS-16) under the existing rlles, but only 8 assistants were
promoted vide notification dated 29-10-200;11 excluding the appellant. In the
meanwhile, rules for promotion_ were amendedvon 29-09-2012, whereby the
aésistants were now required to be promoted to the post‘of Naib Tehsildar
_ (BPS-14) instead of Tehsildar (BPS-16). The appellant filed departmental

E]jappeal, which was unheeded to and which prompted him to approach

ENAMIMER
Ehyber Pukhtukhwa
Hervice “Fribunal
Peshawar
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Peshawar High Court, Service Tribunal and ultimately fhe Supreme Court of
’Fsékistan. The Supreme Court of Pakistan vide judgment dated 29-09-2015
accepted his appeal and the appellant wa§ .gr‘anted promotion w.e.f 29-10-
2011, the date when his other colleagues were promoted as well as all back
benefits includihg salary etc. i:or ﬁext round of promotion to the post of
PMS(BPS-17), césé of the app’ellani was consideréd in PSB meetings dated
10-05-2016, 30—61-2017, 19-09+2017, 28-12-2017 ahd 03-05-2018, but every
time his cdse was deferred either for non-availa'bility of his service record or
shortage in required service length. Fi'nally’ the PSB i its Imeeting held on 26-
12-2018, promoted the appelldht tbl BPS-17 vide ndtiﬁcétion ddted 16-01-
2019, but with immediate effect. _Feeli'ng aggrieved, ;the appellant filed
depart al appeal dated 29-01-2019, which was not responded, hence the
instant service appeal witﬁ prayers that the appellant may be promoted with
all back benefits from 21-03-2013 on acting charge basis '\to PMS and 07-06-
2016 on regular basis when services of his colléagues were regularized by

Provincial Selection Board in PMS,

02. Written reply/commerits were subritted by respondents.
03. Arguments heard and record perused.
04. Learned counsel for the appellant contended that case of the

appellant was considered by PBS on many occasions, but case of the
appellant was deferred every time due to non availability of record and

shortage in required length of service. That it was not responsibility of the

p
appellant to present record’ to the PSB. Learned counsel for the appellant

I\;"NER
* Pakkhtukhwa

Peshawar
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- 16) by orders of Supreme Court of Pakistan vide judgmént dated 29-09-2015

with retrospective effect as well as with all back benefits and promotion order

dated 14-12-2015 to this effect was issued by Seniolr Member Board of
Revenue clearly deIineat‘ingt his-promotion w.e.f 29-10-2C11 and with all back
benefité including seniority. That réspondents are counting his sérvice with
effect from 14-12-2015, whereas the appellant was p'.r(v“glm"‘o’fe_d w.e.f 29-10-
2011 and denial of promotion on this account a"ﬁwbb;’its to contempt of
judgment of Supreme Court of Pékistanvand as pei‘ article 189 of the

Constitution, eveify persoh/authority is bound by law to give respect to the

judgment of Supi;e Court of Pakigtéh. Learhed céunsel for the appellant
t t».he apbellant was evéW tiﬁwé deferred by PSB and not superseded,
hence he is entitled to be p!a&%d |n the propei‘ place in the seniority list
alongwith his other colledgues, whose services were regularized with effect
from 07-_06-2016. Learned counsel fér the appeliaht a'rgLned that the appellant
was fit for promotion in every respéct having the prescribed qualifications,
obtained the necessary training as well as hévlhg the required length of

service. Learned counsei for the appellart prayed that on acceptance of the

instant appeal, the appellant may be promoted with all back benefits from 21-

- 03-2013 on acting charge basis to PMS and 07-06-2016 on regular basis when

services of his colleagues were regularized by Provincial Selection Board.

05. Learned Deputy District Attorney appeared on behalf of official

-~

e

respondents argued that the appellant has not made Board of Revenue as

- Party, which was a necessary partg Learned Deputy District Attorney further

FARAMINER

contended that the appellant was not having the required length of service,

as was required in the PMS‘ Rules, 2007. Learned Deput; District Attorney

HKhyber Pakhtnkhwg
Service Tribunal

:‘;‘r.:;av‘-?r



further contended that the appellant has not passed departmental exam of 9
weeks mandatory training nor he was graduate at that t.i‘me. Learned Deputy
District Attorney added that the appellant was deferred by PSB due to non-
av‘aila_b‘iiity of his record and shortage in required Iength of service. Learned
Deputy District Attorney furthef added that the appellanz‘\t was promoted by
PSB in its meetihg held on 26.12.2618 on regular basis and with immediate
~effect, as .a.nd when -the appellarit completed the telquisite criteria for

promotion.

06. _have heard learnéd counsel for the péﬁieﬁ and perused the
U %réveals that the app’éliant was pror’ndted a Teh.fSiIdar with
retrospective efféct i.e. 19-10-2011 and with all back benefits i/ide order
datéd 14-12-2015 in pursuance _bf Judgment dated 29-09-2015 of Supreme
Court of Pakistan. Such order is'\'lery egplicit dnd clear, g'ra:nting refrospective
promotion to the éppellant along with all back benefits, which means that his
promotion from 20-10-2011 shall be considered as it actually happened on
29-10-2011 with no second consideration. We have noted that date of
promdtion of the appellant to BPS-16 is shown as 14-12-2015, which however
is 29-10-2011 for all practical purpo’ées and which shall be considered as
such. One of the main issues, for which case of the appellant was deferred
repeatedly, was shortfall in his length of service. The promotion board has
deferred his case many times for want of the required length of service in his
existing position, which was thre/e years. It was noted that the appellant had

more than four years service, when he was first considered for promotion in

PSB meeting held on 10-05-2016 and it was malaﬁde as weil as negligence on

part of the respondents counting his promotion date from 14-12-2015 instead
AT RN ‘\ ].

CAMINER
Khyber Pakhtukhwn
Service Tribunal
Peshawar .



of 29-10-2011. This Tribunal also noted that the PSB did not consider his case

in the first PSB meeting held on 10-05-2016 under the pratext that his service

record is not available, which obviously was not rasponsibility of the
appellant, nor he was supposed to suffer for the follies and indolence of the
respondents. In subsequent PSBs, the appellant was deferred for want of the
required length of service, which was not warranted. It was also noted that
case of appellant was deferred by PSB and the appellant was not superseded
during the course, hence his case otherwise does not fali in the category to
disturb his inter se seniority as is ptovided in Rule 17(1) Explanation II of
Appointment, Promotion & Transfer Rules, 1989. To this effect, thé Supreme
N\Wn in its Judgment in 2016 SCMR 1784 have inferred that if a
U civil servant is deferred due to certain reason and that reason is later on
resolved, then on subsequent promofcion, such civil servant would rank and
deemed to have been promoted in the same batch at par with his
contemporary batch mates, who were piomoted earlier to him. Record
reveals that the appellant obtained his pOstgréduate degree in English in the
year 2000. The appellant was otherwise fit er promotior:, which is evident
from the fact that board of revenue submitted his working papers dated 01-
05-2016 declaring him fit for promotion. The seniority list as stood on 01-05-
2016 reflects name of the appellant at Serial No. 14 below Mr. Akram Shah,
which seniority needs to be maintained amongst his batch mates after their
promotion to the next grade. We are conscious of the fact that delayed
promotion of the appellant to the post of Tehsildar also delayed his
mandatory training, which was completed in May, 2017, which also was not

/7fault of the appellant, as he would have done it much earlier, if he was

\/
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actually given promotion in 2011 along with his batch mates. In a situation,

the appellant suffered for earning his rightful promotion to BPS-16, now again

Py

subjectihg him to the same situation would be unjust. The appellant was kept
deprived from his rightful promotion to BPS-17 along with his batch mates in

the year 2016, but his right of seniority shall not infringe.

07. The instant appeal is accepted on the ébf"’ové? ;t’;afnis' tv\;ith directions to
the respondents to insert name of the appellanf in the Séh‘ibrity‘list of his
batch mates below the name of Akram Shah WIthOUt"d‘ist:u;r%Béiﬁg his inter se
seniority. Parties are left to bear their own costs. File be cio:riéigjneé to record

room.

ANNOUNCED
05.04.2021

(ATIQ UR REAMAN WAZIR)
MEMFER (E)
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KHYBER PAKHFT VA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.
:';”

Now e FP N 174
AgyeaNo...b. L IR of 202

S F p Z . Versus ~ 9/[
i i ! P . 74
i itz ) bosf
........... ‘ ],ﬁ’)r/7’}V(fResp()ndenl
(27

Respondent No..........0.o.ocooiiiiiiiiiiiii
'{} N{ ""f VI fmr(ujA (frre f /w/ _5 ec /echﬂrall
ﬂ(,\[ aual

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in

Notice to:

the above case by the petitioner in this Court and notice has been ordered to issuc. You are i
” hereby in at the said appeal/petition is fixed for hearing before the Tribunal
e 's VTR A A & )’ ................... at 8.00 AM. If you wish to urge anything against the -

appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which

the case may be postponed cither in person or by authorised represeniative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in -
this Court at least seven days before the date of hearing 4 copics of written statement :
alongwith any other documents upon which you rely. Pleasc dlso take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and [urther

notice posted to this address by registered post will be deemed sufficient for the purpose of -
this appeal/petition.
v

Copy of appeal is attached. Copy of appecal hag alrcady-been-senttoyouvide-Lhis )

office Notic€ NoO....oiiviiiieciiiicriciireccceeeee dated....ooceeiiiniiiiiciecereeeeeees
: ' : 274 L

Given under my hand and the scal of this Court, al Peshawar this........... O :

Day of....coeeeeeeecceenneeecrennns - ,\7”; .................................... 207 .

G, 1 ren= U
.Fc“/ Vs [ f, fay / .
- ?f’ ) ‘l{ Tty Q’/W

Registrar,
Khyber Pakhtunkhwa Service Tribunal

'b/ fé]pxp > Peshawar. l a p

Note: 1. The hours of attendancelin ti¥e courture the sime that of the High Court except Sundu) and Gazetted Holidays.
i 2. Always quote Case No. While making any correspondence.




