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reply/comments before S.B at Camp Court D.I.Khan.

Appellant in person ér;d Mr. Usman Gha"r;i',""-“'Dihstrict '
Attorney alongwith M/S Muhammad Rémza’n'. Senior
Clerk and Javed Igbal, SDA for the respondents present
Written reply on behalf of respondents not submltted
Representatives of the department requested for further
adjournment. Adjourned to 26.02.2020 for . written
reply/comments before S.B at Camip.Court D.1. Khan j > 

(Muhammad %é\n Kundl)

Member
Camp Court D.L.Khan.

Clerk to counsel for the appellant and Mr. Ziaullah,
Deputy District Attorney alongwith Mr. Zulqurnain, SDO
for the respondents present. Written reply on behalf 6f
respondents not submitted. Representatlves of the
department requested for further time to furnish wrltten» :

reply/comments. Adjourned to 26.03.2020 for written

(Muhammad Amih Khan Kundi)
Member
Camp Court D.I.LKhan.




23/10/2019

27.11.2019

24.09.2019 Learned counsel for the appellant present. Written

reply not submitted. No one present on behalf of
respondents. Notice be issued to the respondents for
written reply/comments. Adjourn. To come up for

written reply/comments on 23.10.2019 before S.B at
Camp Court D.I.Khan. /(

Member
Camp Court, D.I.LKhan

Since tour to D.I.Khan has been cancelled .To come
for the same on 27/11/2019.

der

.. Counsel for the appellant and Mr. Ziaullah, Deputy
vD:i‘str;-i'ct Attorney for the respondents present. Neither written
reply on behalf of respondents submitted nor représentative of the
department is present, therefore, notices be issued to the
respondents with the direction to direct the representative to
attend the court and submit written reply on the next date
positively. Case to come up for written reply/comments on

29.01.2020 before S.B at Camp Court D.I.Khan.

(Muhammad Amin Khan Kundi)
Member
Camp Court D.1.Khan

s -



26.06.2019

Counsel for the appellant Khushal Khan present
Prehmlnary arguments heard. It was contended by learned counsel
for the appellant that the appellant was serving as Assistant
Engineer in Irrigation Department. He was imposed major penalty
of reduction to lower pay scale for three years vide order dated
30.05. 2018 on the allegation that he voluntarily returned the
"embezzled public money amountmg to R577872,786/- to NAB.
The appellant filed departmental appeal on 22.06.2018 but the
sam‘;‘ was not responded hence, the present service appeal on
23.10.2018. Learned counsel for the appellant further contended
t‘hi'af neither charge sheet, statement of allegation was served upon
the appellant nor proper inquiry was conducted nor opportunity of
personal hearing, cross-examination and defence was provided to
the appellant nor any show-cause notice alongwith copy of
1nqu1ry report was handed over to the appellant before: passmg the
impugned order therefore, the impugned order is illegal and hable

to be set-aside.

The contentions raised by the learned counsel for the
appéllant need consideration. The appeal is admitted for regular
hearing subject to deposit security and process fee within 10 days,
thereafter, notice be issued to the respondents for written

reply/comments for 24.09.2019 before S.B at Camp Court:

D.I.Khan.

(Muhammad Amin Khan Kundi)
Member
Camp Court D.I.Khan
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Case No.

Form- A
FORM OF ORDER SHEET

1331/2018

S.No.

Date of order

| - proceedings

Order or other proceedings with signature of judge

2

27.0

23/10/2018

p.2019

24.04.2019

The appeal .of Mr. Khushal Khan received today by post
through Muhammad Wagar Alam Advocate may be entered, in.the

Institution Register and put up to the Worthy .Chairman for proper

order please.

This case is entrusted to touring S. Bench at D.l.Khan for

preliminary hearing to be put up there on 27 -> - 229

- \gﬂ IRMAN I-

before S.B at Camp Court D.I.Khan.

Member
Camp Court D.I Khan

Appellant absent. Learned counsel for the appell

present and again sought adjournment. Adjourn. To co

REGISTRAR >-2\ 10 | \QJ_ '

Coqnsel for the appellant present and . requested |for-

RS
(Muhal‘%ad%ﬁin Khan Kun}di)

adjournment. Adjourned to 24.04.2019 for preliminary heating

ant

me

up for preliminary hearing on 26.06.2019 before S.B| at
Camp Court, D.1.Khan. | o
A .
o~
_ ember i
Camp Court, D.I.LKhan




- {\,Y 24/3/2020

22 / 7/2020 :

ts, order N zs\y—%

Due to COVID-19 the case is a’djourned. To come
‘up for the same >a /'4 /2020 at Camp Court, D.I

Khan

Due to COVID-19 the case is adjourned. To come
up. for the same 2%/ /2020 at Camp Court, D.I
Khan ' o '

~ Counsel for appellant present.

Mr. Usman Ghani, learned District Attorney alongwith

Khawar Nadim SDO for respondents present.

Learned counsel for appellant requested for withdrawal
as the grievance of the appellant has been redressed. In this
respect, signature of learned counsel was obtained on the

- margin of the order sheet. |

In view of above, the present service appeal is hereby

dismissed as withdrawn. No order as to  costs. File be

G

(RoZzina:Rehfan)
Membar (J) .
Camgp Court, D.I Khan

consigned to the record room.

Announced.
23.09.2020

P RN



4  BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

/ SERVICE TRIBUNAL, CAMP COURT DERA ISMAIL KHAN

" Service Appeal No.j 23, /2018

Khushal Khan VERSUS Govt. of KPK and others

SERVICE APPEAL

INDEX
S.No Particulars of the Dbcuments Annexure Page
1 Grounds of Service Appe_al and N
" | affidavits /=7
2 Copies of show cause notice and _
* | replies thereto /0-3/
3 Copies of order dated 24/10/2016 _
" | of Supreme Court & 06/12/2016 A 7
a Copies of review petition in SC and N
* | order dated 17/11/2016 98 54
Copy of notification dated .
5. 30/05/2018 ‘ ‘37
6. | Copy of departmental appeal -- 2g- 4‘4
- Copy of  notification dated . '
7" 125/05/2018 d 47
Copy of WP and order dated .
8. | 25/09/2018 of Peshawar High Court -- z/gif}
Bench Dera Ismail Khan a
9 Wakalatnama in favor of M. Waqar .
" | Alam AHC SE

Dated: ____/10/2018

. : Advocate High Court|

wagaralam1982@gmail.com

Mob#0333-595-0616

Humble Appellant

Khushal Khah .
Through Counsel /ﬁ '

M. Waqar Alam | I

e

/é]r"
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A BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
g SERVICE TRIBUNAL, CAMP COURT DERA ISMAIL KHAN

Khyber Pakhtukhwa
service Tribusn al

Pinry No. ’) S-,

| Dated 2"‘ » fD 2——0,?
Khushal Khan, Assistant Engineer, Presently posteic-;i as

Economist, Office of the Secretary Irrigation Department,

Service-Appeal No. 33’ 2018

Peshawar.

VERSUS

(1. Govt. of Khyber Pakhtunkhwa through Chief Minister)
Khyber Pakhtunkhwa, Peshawar. ’

2. Chief Secretary, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Secretary
Irrlgatlon KPK, Peshawar.

4. Secretary - ‘Ejstablishpﬁent Department, Khyber
Pakhtunkhwa, Peshawar.

> %

. ‘ reveraraes .Respondents.

A3 - »

. APPEAL UNDER SECTION 4 OF THE KPK SERVICES

* TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED

~ ., ° NOTIFICATION . . - NO. SO(E)/IRRI;/9-3~
Fi\edm"da’i‘f g ‘99/NAB/VOL-II DATED 30/05/2018 ISSUED BY
" Pl RESPONDENT NO. 4 WHEREBY APPELLANT WAS
55\\ e AWARDED MAJOR PENALITY OF “REDUCTION TO
- A LOWER PAY SCALE FOR 3 YEARS" AND AGAINST

o THE INDECISION OF DEPARTMENTAL APPEAL OF

" THE APPELLANT BY THE RESPONDENT NO.1

ga!}r 7 WHICH IS AGAINST THE LAW AND IN VIOLATION

‘ OF 'SERVICES LAWS AND RULES AND THE

APPELLANT WAS CONDEMNED UNHEARD WITH

MALAFIDES.
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4} '"PRAYER
On acceptance of this appeal, impugned , notification dated
30/05/2018 issued by respondent No.4 may please be reversed and

set-aside and declare agamst the settled law, service laws and
regulations-in the best interest of justice.

y

Note: That the addresses of the Parties given in the heading
of the Petition are true and correct for the purpose of service.

Respectfully Sheweth:-
The Appellant most respectfully submits as under:-

1. That the appellant joivned irrigation Department, KPK as an
Engineer and was posted on different positions, during the
tenure has rendered services with unmatched zeal, devotion
and commitment while ensuring the above board mtegr:ty
and reputation. Service book in this respect iS very much
clear.

2. That, in the year 2005, NAB authorities conducted a site
inspection of the ongoing/unéompleted 'project namely
construction of flood protection structures on the right bank
of river Indus District Dera Ismail Khan and has suspected
that there are some shortcomings in the developmental work,
despite the fact that according to Central Public Work Code,
all payments in runhing works to be treated as PW advances
which are always adjustable up to the finalization of the
project. The so called technical team of NAB authorities spenf
about more than a week time on site.and had not found
anything incriminating thus, stated that their technical team
will again visit and inspect the site afresh.

jlm}b 3. That, a lapse of one year upon the completion of _projecf
another team comprising of Engineer Naeem Khan, Engineer
Nasir Ghafoor ovarrigation Department. and several others
with NAB officials-visited and inspected the site/scheme but
they did not find any shortcoming or defect at site. Despite
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this clean chit when NAB had nothing to make a basis for its .
inquiry, yét some non technical investigation staff who had no
understanding of the works department and engineering
standards made their own imaginary calculations without
considering the ground realities and autocratically fixed .
certain cooked up losses on the team working dn the project
including the appellant and few others which includes the
then XEN namely Muhammad Igbal who happened to be the
immediate boss of the appellant and the actual in charge of
the project. ‘

. That now in the month of November 2017, the appellant

again received show cause notice by the official respondents.
Copies of letter and show-cause notices are jointly enclosed
herewith.

-«

. That, after calling upon the appellant and several others

connected with the aforesaid project, NAB had placed an
option in front of them without sharing any detail§ of
supposed delinquencies/anomalies/paid vouchers/cheques
and alleged shbrtcoming and the appellants were
demoralized, pressurized and coerced to deposit an amount of
face dire consequences including investigation and
consequently arrest and detention.

. That, before taking VR as an instance of incrimination one

must also examine the circumstances which lead the
appellant to enter into such an unfortunate affair. If one sees
the record neutrally, it would be very easy to cohclu;ie that
the appellant was made a scapegoat and was coerced to pay
certain amount almost in circumstances, very similar to the
extortion. NAB has the set pattern of harassment and
coercion where people are compel and enforced their

followed, their called up and detain for power, threats and

severing language is used making life hell for somebody

facihg a NAB inquiry. As such the appellant was left with no
other option but to bow down to the pressure and coercion of
NAB authorities and was made to enter into VR and compelled

to deposit an autocratically determined amount along with
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other staff and the executive engineer. Thus the appellant
being a junior officer in his initial days of service was made a
practice board and was continuously manhandled by the
prosecution agency. The long torture forced and coerced him
to submit an application for VR under extreme duress
'r'egardlefss of his unblemished service record as the NAB
authorities were not budging back and kept insisting that they
would make him an example. Accordingly the appellant was
duped and compelled to pay an amount of Rs. 872786/-
together with an affidavit on a preset performa making vague
references to admission of some guilt without any further
elaboration in early 2006 “ it is worth mentioning that same
amount was also recovered from Igbal Khan the then
Incharge XEN and other staff”.

. That, the honorable Supreme Court of Pakistan while

proceeding in a Suo Moto case No. 17 of 2016 and while
examining provisions of Section 25-A of the NAO, 1999 on
24/10/2016 passed/issued an interim order and observed as
follows; “we therefore, direct the Secretary
Establishment Divison and all the Chief Secretaries of
the provinces to ensure 'initiatio.n of departmental
proceedings forthwith against - the emploYees
mentioned in CMA No. 6376 of 2016, who have VR the
amounts in terms of Section 25-A NAO, 1999 without
further loss of time and report compliance”. Copy of the
order dated 24/10/2016 are annexed herewith.

. That, in the meantime the Supreme Court of Pakistan, refixed

the case mentioned above on 17/11/2016 on the various
application of the effectees of the order dated 24/10/2016,
the appellant also filed a review petition in which the
Supreme Court of Pakistan very graciously granted status quo
as follows; “In the meantime, no final adverse/remo;lal
order shall be passed against any of the effectees” the
matter was again fixed on 06/12/2016 wherein the august
Supreme Court once again directed that no adverse action
shall be taken against the person who have made VR of less
then two and a half million rupees. Pending further
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elaboration, if any, by the aforesaid direction in coming days
as it still is an interim order, the appellant along with other
effectees of VR filed CMA No. 7290/2016 in Suo Moto case
No. 17/2016 for impleadment as respondent and besides file
an application for interim relief whereupon the Supreme Court
passed the aforesaid order dated 17/11/\2016. Copies of CMA
No. 7290/2016 along with order dated 17/11/2016 are jointly
enclosed herewith.

. That, the respondents while exceeded from the scope of the

order dated 24/10/2016, while totally discarding the order
dated 17/11/2016 and 06/12/2016 has issued show cause

notice to the appellant on.08/03/2018 wherein major penal‘ty

of removal from service was purposed the show cause notice
in hand is based on the findings of an inquiry committee that

‘was held pursuant of charge sheets and statement of
allegations issued to the appeliants along with other

connected matter in hand. It is very unfortunate that the

‘inquiry committee had conveniently ignored very plausible

explanations put forth by the appellant as written response to
the charge sheet that why and in what circumstances the VR
option was exercised by the appellant, it was no case to
proceed against the appellant any further and therefore, the
issuance of the show cause notice was clearly misplaced and
not sustainable in the eyes of law despite the above
mentioned fact, the appellant submitted a detail reply to the
aforesaid show cause notice dated 08/03/2018 and explain
the whole matter at length width plausible justification that

major penalty shall not be imposed upon him besides the

appellant requested to be heard in person. Copy of the Show
cause notice and reply are enclosed herewith.

' 10.That the appellant after getting the show cause notices, filed

a review petition before august Supreme ‘Court of Pakistan in

Suo Moto case No. 17/2016 in which the appellant is very -

graciously granted stay order on 17/11/2016. Copy of review
petition and order dated 17/11/2016 are enclosed herewit_h.
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11.That now the official respondents finalized the alleged ianiry

4

against the-appellant and other employees of the irrigation
department and the appellant is awarded major penalty in
shape of reduction to lower pay scale for three years. Copy
impugned notification dated 30/05/2018 is enclosed herewith.

12.That on 16/04/2018, in WP No. 1692-P/2018 in the writ of
appellant the Peshawar High Court Bench Peshawar gr’anted
Status Quo regarding no adverse action shall be taken against

the petitioner was issued. Copies of Writ Petition along with

status quo order are jointly enclosed herewith.

13.That on 26/06/2018, the appellant made a departmental

appeal againsf the’ major penalty to the respondent No.1 .

which is still not decided by the competent authority without
assigning any réason, hence the instant appeal, inter_'alia on
the following grounds: Copy of departmental appeal is
encloséd herewith.

GROUNDS

A. That the act of ‘respondehts is-illegal, unjustified and without

jurisdiction,'hence, liable to be set aside by this Honourable

court.

B. That despite» of clear cut order of the éugu‘st Supreme Court
of Pakistan fof' not takiﬁg any adverse action against the
appellant yet the reSpondents issued an notificatio.n regarding
major penalty against the appellant while totalli ignoring the

orders of the Supreme Court of Pakistan.

C. That the honorable apex court has restrained the Government
from punitive prdceedings adversely/removing the persons on
ground of VR vide judgmeﬁt and order dated 17/11/2016 and
06/12/2016 which orders are still in field. In view of the

judgment and orders of the apex court the proceedings so

made by the Chief Secretary KPK, approving the major




penalty of reduction to lower pay scale for three years is
clearly’ transgressing the mandate of judgment is thus
violative of Article 189 r/w Article 187(ii)(iii) of ' the

Constitution of Islamic Republic of Pakistan, 1973. -

. That even in the same one case, a competent authority

malafidely, discrim.inately given minor penalty (stoppage of
one increment for one year to the then XEN In charge of the

project Mr. Iq'bal Khan) Copy is enclosed as read\) reference.

. That, it is also pertinent to mention here that the competent

authority violated Article 13 of the Constitution of Islamic

Republic of Pakistan, 1973 and to prey the appeliant to

proceed against them on the basis of impugned proceedings

‘as they have once been proceeded in the year 2006. Hence,

the impugned notification dated 30/05/2018 is the result of

misconception and liable to be set aside by this Honorable

TﬁbdnaL

. That_in the same situation one colleague of the appellant

approached to the .august Peshawar High Court Bench

D.I.Khan by filing writ petition which was very graciously

allowed and in COC of the said petition, decided in favour of .

one ‘Mr. Hidyatullah and the impugned notification dated

30/05/2018 is suspended till the final disposal of CMA petition

pending before the august Subreme Court of Pakistan. Copy

of the COC along with order dated 25/09/2018 is enclosed

herewith.

. That the Counsel for the Appellant may kindly be allowed to

raise further legal grounds during the course of arguments.
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Ini wake of submission made abdve, it is
- humbly prayed that‘on éccebtanqe of the instant
Sér{/icé appeal, the act of respondents may please
be declared as illegal without lawful authority,
discriminatory and corum non judice and also to
set aside thé notification dated 30/05/2018 vide
which the appellant is awarded with niéjor penalty
of reduction to a lower pay scale for three yéars in

the best interest of justice.

Date: /10/2018

QYours Humble Appellant

é—-—"’ , ’ s

hushal Khan . //l
7%

(

/4 7

Through Counsel,

Muhammad Wagqar Alam
Advocate High Court
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,¥  BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
K SERVICE TRIBUNAL, CAMP COURT DERA ISMAIL KHAN

Service Appeal No. _ /2018

-

Khushal Khan (Appellant)
VERSUS

Govt. of KPK and others (Respondents)

SERVICE APPEAL

AFFIDAVIT

I, Khushal Khan, Assistant Engineer, Presently posted as
EconOrhist, Office of the Secrefary Irrigation Department,
Peshawar, do hereby solemnly affirm and declare on oath that
contents of above Service Appeal are true & correct to the best of

my knowledge and that nothing has been concealed from this
Honourable Court.

Dated: ___/10/2018
DEPONENT

O &AC i
District Bar D.1.Khan

Oath %ommissioner
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$STIMMEDIATE

GOVERNMENT OF KHYBER PAKHTUNKHWA
IRRIGATION DEPARTMENT

_? A

1

U

. No. SO[E}/irr:/9-3/99/NAB/Vol-iil
Daied Peshawaor the 8 March, 2018

Engr: Khushal Khan,

Asslslonl Engineer (85-17}.

Presenlly posled os Execulive Engineer {OPS).
Irugnhon Nivision, Kohal,

Rojecl: - URGENT IMPLEMENTATION CF SUPREME CQURT JUDGMENT DATED
24.10.2016 — SHOW CAUSE MOTICE

‘I om directed lo refer to the subject noled above and lo
‘$close herewith o copy of |he show couse nolice conlomung lenlaotive ;
Lojor penally of “Removal from Service” and to siate Ihct lhe 27 copy of
1 2 show couse nolice may be returnad 1o lh1s_ Department aller having

‘ #aned os o token of recelpt immediolef.

" You dre direcled fo submil your reply, if any, within 07 dc;ys of

T2 delivery of this leiler, olhenwise. il will be presumed Ihatl you hove

0
H
)
.
1
.

alhing lo put in your defence and ex-pcny aclion will follow. E ,
i

1
1

-

g You are further direcled lo mhmol@ whclhcr you desire 1o be

§zord in person or otherwise. oo
- L D a4 L/e

{Engr: Wnwar Kamal}
Seclion Officer {Esit:}

o .
it —

[,

ek as_above

ilaéisk No and dale even
Copy forwarded o lhe:- a

Chief Engineer (South} !mgol:on Departmenl, Peshawar.

- PS {o Chief Secrelory. Khyber Pakhiunkhwa, Peshow — |
PS lo Secrelary Establishment Deporiment, Peshawaoi ) : . | l
PS to Secrelary Irrigalion Dcporlmcnl Peshowar. s Q o

PGPV Y

t
;' PR . ‘ '
Section (Officer (Esit:) '
p2793 2018 Khushal Khan'vs govt tull _ R . N




S PP

v SRR

s 5t G tess o

il s

" SHOW CAUSE NOTICE

i, Muhammod Azam Xhan, C_hief Secretary, Khyber
Pakhlunkhwa as Competent Aulhorily. under. the Khyber Palthlunkhwao
Govlemmen'l Servanis (Efﬁdency & Discipline] Rules, 2011, do hereby serve
g vyou, Engr .{(hushol Khon, Assistan! Engineer (BS-17], presenlly posled os
. Ekecuﬁvegngineer {OPS], Kohdf I}rigoti-an Division as fo!lows:'h »

Pursuant to the judgmen! of the august Supkreme Court of
Pakisian in a Suo Motu Caze No. 17 of 2016 dated 24.10.201¢.-

| om’salisfied thal you have committed the follow.fng"'

octs/omlsmon specified in rule-3 of the specxﬁed rules;

You have volunionly refurned fhe embezzled public money
amounting to Rs. 872,784/- to NAB, 'which fanfamount fo-
proven quilly of misconduct, H

9, In ternms of Rule-14(4) of Khyber P.okhlunkhwo'Governmcnl;

Servanls (Elficicncy & Discipling) Rules. 2011, | aos Compelenl Aulhority:

serve you wilh ashow couse nolice.

3. As a result thereof, I, have lentatively decided ic imposc:
: :‘ upon you the following penally under Rule-4 of the Khyber Pakhtunkhwa ;
Govcrnment Servants {Efficiency & Discipline) Rules, 2011.

@W@f

mvemvarmte sbmmat 44 e ma

4. You -are. iherefore, required to show cause as lo why.lhc-:
aforesaid penally/penaliies should nol be imposed upon you ond alsc

Infimala whelher you desire to be hoord in person.

5 If no reply 1o this notice is recerved w:fhm seven (07} days or
nél more than of fiftéen {15) doys of its dchvery, it shall, be presumed fhat
you have no defence fo pulin, andin Ihcxi case an ex-parlg actlon shall
be laken agains! YOU.

Chief Secrelary
Khyber Pakhiunkhwa
" Wp2793 2018-Knushal Khan vs govt fliompelent Auihorrly




The Honourable Chief secrelary. A .
Khyber Pakhtunkhwa, Peshaowar ) ;
. (Compelenl Authorily).

R P,

. REPLY TO THE CHARGE SHEET/STATEMENT OF ALLEGATION
e NO, SO(F)IRR/?- _3/99/NAR cated 01012018 & wifice of he

[ RN

CRDCO) CRW
WA i podion, chabe LR,

Fz'ed Sir,”
l. the undusignud nos been saived with charge sheel/siatement of i
ollegolion by the Compelent Aulhorily {Chief secretary).Khyber
pakhlunkhwa os {Compelenl Authorily) undor Rule 3 of the
Khyber Pakhfunkhwo Government Servanis (Efficlency & Discipline}
Rules, 2011, the only o!legohons in the charge sheet is that
“pursuant to the judgment of Augusi Supreme Court in SMC NO
-17/2016 doted 24.10.201 6" the competent authority is satisfied thct
“the undersigned had returned {o embezled public omoun# to
NAB which amounis 1o proven guilty of misconguct. E

1 o XY : -
T2 The tacts of the case is that the subject issue was raised by NAB in

. May 2005 where NAB hos observed that there are sor’ne
' T shoricoming in lhe Development work "Consiruction of F!ood
Proleclion Siruciures {Spurs) on ihe Righ! Bank of River Indus Dlsinct
D.l.Khan" which was ongoing work and according to lhe CPWD

| ' : code "oll poymenis in in running works be irealed os PW
‘advances” instead, the NAB authorities directed that the Techn:ccl -
L Team of the NAB will again inspect the work. : '
1:. T After complete one yedar, in 2006, lhe NAB Team comprising Engr
Naeem Khan, {Incumbent Secretary Energy & Power), Nasir
1 ﬁ . ' Ghotoor Khan of Ihe lirigation Depariment & ofhers alongwith NAB
{ Sfficials again thoroughly investigate the whole scheme, however,
they could not find cnythmg adverse, whaisoever, the NA;'-B

authorities at their own coiculcted certain losses and shared on all
the oificials /contractors which was not fair. BUT A FORCEFUL
DEPOS|T OF MONEY 7O NAB”. Thus, the question should be ‘why
NAB made government servants to pay for ‘no wrong' whatsoever.
Yet, ihe undersigned does not woni 10 go into any question on
merit as the caose is sub-judice in ihe Honourable Supreme Court,

TR AT -




D

o _disquallly a public ollice holder le continue with his office while

Herefore, in all faimess and in order lo avoid '‘mulliple’ and
Aunnecess'oryliifigaﬁo:{ when Ihis very charge sheel/sialemen! oi‘
alleration o which Tha inslant reply Boboing subimillod has alieady
been placed belore Ihe Honcurable Supreme Court as part of the

-

. above mentioned CMA.,  x,

R ; .
Al the oulset, It is also submilied that the cdse {SMC NO. 17/2016)
s 'r:'eferred to in the charge sheet is still pending adjudication
before the Hon'able Supreme Couwst and so far no final order has

been passed réia?ing to the "vires'of_Secﬁ'on 25 (a) of the National

. Accountability Ordinance, 1997 (Ordinance). It Is yet to be finally -

determined as to whether "enlering into voluntary refurn with NAB"

- constitutes for the purpose of “service laws” a "misconduct” '%;to '

“entail . Iniliate disciplinary proceedings. The undersigned has
already filed an Applicaiion {CMA No. 7@90/201 é} alongwith otﬁer
officials in SMC No. 17/2016 for impleadment of ihe undersigned os
pariy to the proceedings. An application for interim relief i.e. 1h.'chT
“'no further adverse orders be passed by any competent auihorﬁy
including the outhorﬁy that served the charge sheet on 1h%e
unclérsigned. Copies of both applications are Gppendegd
-herewith which speak for themselves. Yet, for the time being, the
contents thereof are reiterated as én integrat part of the instanit
reply to the charge sheet.  «-, )
XD | . | - ) :
As an easy reference and for the soke of convenience of the
conjpé.tenf authority, it is submilted that the submission of the
- -undersigned before 1the Hon'alle Supreme Court is “Section 25 of:_._
o the Ordinance” wos substituted by NAB Amendment Ordincnce,i
2002 on 23.11.2002 and ‘ot the same fime “Section 15 of the
Ordinance" was also amended. The combined read[ng'iof the

fwo secllons Is that “Voluntary relurh” does not In any manner

N :p'lec bargain does. And.of the same time, for the purpose of
: se:rvfce laws, it {enfering inlo VR} does not constitule
“misconduct” at ali. SO FAR THRE IS NOT A SINGLE CASE of the
Hon'oble_ Supreme Court thal says, VR constit

"misconduct"”

;
?
|
l
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~i'

.




i
n
=

]
L i e

3
1 ' :? ) l ‘
, j of the public servant. That's why atout 1600-government servanis
3 have entered inio VR with NAB' ang NONE HAS BEEN DISMISSED
; 1
‘ 3 bargain. As such, lhe Accounlability court dig not convic! him.
: 3 ©oSinee, thare was o cor wichon; Iheiglore the peiilioner cdu(d not

; . ' be proceeded against deparimentally on the basis of his act of
' ) ' ' ‘eniering into 'voluntary retumn with the NAB outhorities. The first

: - "or'd'ér, on the basis of which ihe petitioner was. compuisory,
refired, was thys Hlegcﬂ: Referenca might be made, inter alig, fo
the cases of {il 2010 PLC(CS)876 "Mehtab Vs NAB, and {ii} 2013

Sl

PLC(CS)795 "Muhammad Islam Vs NAB". Even the Hon'able

i
i ? B Supreme Courl iiself, in the cose of "Muhammad Aslam Vs 5
1 Audilor General of Pakision, 2013 SCMR1904 “observed" g simiiar ;
 //*distinction in the case of voluntcry‘return and plea bargain. x3 i

FROM SERVICE. In the praesent haso.,hdmil!cd position is thal lhe ;
pelilioner had availed facility of voluntary reiurn and' not pleqg g
J S. . Now, as far as the Order daled 24.10.2016 possed in SMC No.
2 AY
|
|

; 17/2016 is concerned, the undersigned as well as almost ail ofhér
: : ‘officials have invoked the impleadment jurisdiclion of ih':'e
’ Hon'able Supreme’ Court ilsell and |he case of the undersigned Is
§ subjudice before Ihe Hon'able S\_}preme Courl of Pakisian. Th{e
. ‘ case was fixed for hearing on 07.; 1.2014 bgi due fo large bench
| ) : C rel;::n‘ng lo the so-called “Panama Papers beiifions". most of fhe_
’ - '. : Hon'able Supreme Court time was cbnsumed in the early part of
: | ' ~ the doy,’ therefore the cases of .ihe government servonis?
' ? ’ including that of the undersigned couid nof be taken up. In view;i
I . . - of is urgency, the Case has been fixed dated the Honourobleii
A court issued the order that "Hearing of the case |s adjourned ﬁIIEﬁ
f' '_'fhe 74t Wéek of December, 20148, In the mean time no ﬁncf':
§ adverse/removal order shall be Passed agaoinst any of the officers
: . 3 . (copy aftached),
[ :. ' g “We are ail hopeful that the uno‘iersigned and all other government
|

" servants are heard through their respective counsels by the

Hon'able Supreme Court especially when it i vet to be decided as
to whether VR af g Constitutes g "misconduct”

and if yes, whether

o uu it sy o
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it is not to be applied prospectively. In both cases, ihe case of the

”‘c

&)

\5

undersigned will nol be subjeciod lo depoairimenlal proceedings.

Therefore, Ihe charge sheel needs lo be recalied lill final disposal

of the SMC No. 17/2016.

it is pertinent to mentloned here that Articl-113 of the Constitution
of Islamic Republic of Pakistan, gives clearly forbldden not to

award double punishment fo any person on one & the same

“charge, so, therefore | have already awarded punishment of illegal

recovery of losses calculaled by NAB for which | was not
responsiblé but due to lear of arrest/prosecution and presume of

NAB, the amount of deposiled which could not be counied fair

play In the instant case.

In view of the forgolng, it Is theretore, most respecifully req%uested
that the subject charge sheet/statement of allegalion ';;doted
01.01.2017 sholl be withdrown and the matter be considered as
closed forthwiih or -put on hold lill the subject SMS Né.l?/iO]é is
finally decided by ihe Honourable Supreme Court in the interest
of juslice. . 2
Moreover, it is humbly requ'esied that, the undersigned: may |
please be heard in person before imposilion any penally under
newly imposed E& D rules 2011, as the case in whicﬁ the
undersigned presumed 1o be guilly is DIFFERENT 1N NATURE FROM

OTHER CASES OF REPORTED "V.R".

Wwith oll due regards,

Yours obediently, .

i
h
‘ Executive Engineer (OPS) Kohat
‘ Irrigalios, Division, Kohat.
o el
o J
wp2793 2018 Khushal Khan vs govt ful
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CHARGE SHEEL

Cluel  Secretary. Khyber

: j l, !v‘xu!'lc:m:ﬁoc'.’ Azann  Rhan,

: ~_,A£a'.:’r|w.:’:. =Y} Compefant suthority, heelsy charge Yo M Khushal
g % ssitlant Engineer (BS-17), presenty nrsied os Exsculive Engineer,
' f-fgation Division, Tl Xihan [GPS).

"

won Ciccle, DL Khan

5o, nigal
suin of the R

i “hot you white nosied 05
b carnmitted ihe acts/omission of voluntarily re
f ;*f embezzied public money amaunting to Rs. 872.786/- to NAB, N
! z whiich lgnfamount {o misconciuct™. , o

By reosoﬁs of .the above. yoU appacr to be guilly of

“

;,:: Jyct under Rule-3 of the Govt.
iciency & Discipline) Rules, 2011 and hav

Fo s (EF
B yallor any of the penaliles specified under Rule- 4 of the

- of "Khyber Pakhtunkhwa Govl.,
e rendered yoursall
rules ibid.

guired 1o submi{t your written defense

You are, 'therefbré, re
s .charge shee! to the Inguiry

07} days of iho rocoeipt of Il
as Ihe case may be.

By, sven-|
; Inguirt Committea,
should reach ihe Inguiry
g which it shall

. ainer cefense, i @ny.
specified period, failin
i in and in that case &x

¢ inquiry Commiites within the
B wrned 'hal you have no defanse to pu
e clion shail be taken against you. .

" ialimale whether you desirz 1o be heard in Derson.

4 statement of aliegaiionsis enc

s
i

losed.

S

Chial mMinlster, Khwlar pPakhilunkhwa
(Compelent Aulthorily)

[ ———

wp2793 2018 Khushal Khan vs govt fl:!“
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'DiSCl]'LlNA]!Y- ACTION

Chiled Mt

anter, Khy
((,ompc,lu

|
g
Lo~ : . .
i ;v\uhc.mmsd syam  £nan. C hm secreiary Khyber
! _ )
Jo s oL Etsn. Lotariy, O ~Fine ol inton ho{ NAT. ghushal
i . )
jam Engingey LT ;.rrs::eni e po>1~=c1 s’ Tuacuiive Engineen
Huu- Palabsivats, RN ORI s analerad st oble 19 be
I
f’;‘ against, ai bna COMW Al e Foyly AR .c:c\,'owlsslom valhin
SRl Rulz By of u'(J cavio ol REISUNECH e erltink wd Govl.
ifﬂh.lf)ﬁby 5, ol .,1...u, e ¢, 2000
J  STATEMENT oF ALLEGATIONS: - '
oThal Ne while posled as SDO, migation cicle, Khan
commitied the act/omission - of- yoluntorily return of the
§ e nbezded puohc money omour\ tnq.-to¢Rs. 872,786/~ 1o NAB,
wehich 1aniamount 10 misconduc '
for Ihe punposc, of inquiry against ine sald accused with
é -¢ to the ahove c\‘"gohons, an inquil "ofnccr/mquny commiﬂee. .
g 1g. of ihe following is consmu%eo undm ,ul‘e;.-:w_(\] {a) of the rules _
. - 2 > ”fg !*'9" .
E§ ’ M‘H—gl ot b/
Lo S
i -y {‘1’5 tww,__zd_ﬁg_llﬁ_’/ﬁ-
! L o4
& e lncmlw Oi.tu—l finguiry Comrmﬂee_'shc\\ in occorocnco
§oow provi sions of he ibid TUi€s. p\‘CV\dL mnsoncb\e opponum’l\/ af -
i
B v 1o fha qcocused: rpcord i findings @ asd- submit renort witnin 30
, t{fs the receint of this orger, 08 jo the L.Uﬂ‘llT.}iSS!OI’L of ihe atoresaid act
it rduct. '
b ;
it : . .
;}  The, 0CCh :too and o wel c:cnvers‘ai@%rep‘resenic'ﬁve of the
Jiale ment.sh yall }o"r. ine prcceedmgs on he daie. lirne and place fixed
% .
Sin :‘:‘nqu.ry Oifv‘u/mq LAY pomm.ikeb . :
M\bkmﬂgﬁmd//‘ han)
fawr r’mhhmilwo

a1 Aulhom\/]
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The Honourable Chief Secrelary, » V B\ Lo A "“?’{L“
Khyber Pakhiunkhwa Peshawar, e j\ AR _._l“\; &

({Competent Auihorily).
Section Officer {Establishment).
REPLY TO THE SHOW CAUSE NOTICE.

S B ¥ D X Ay SRS At e -

Sammo
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1.

& 5.0°(E) NO, SO[E)IRR/9-3/99/NAB /Vol-li, dated.08.03.2018. (Received on
I 16.03.2018 af 03:45 PM. .
5, : :

The undersigned haos been served with Show couse Notice

/sfoteméni of - allegation by the Competent -Authority (Chief

' Secretfary), Khyber Pakhtunkhwa as {Competent Authority) under
Rute 3 of Ihe Khyber Pakhlunklnva Governmenl Sorvands (Elliciency

& Discipline} Rubes, 2011, the only allegelions in the Show cause -

Nolice is thal “pursuant lo the juddamenl of August Supreme Courl in

SMC NO. 17/2016 dated 24.10.2016" the competent authority is

"l:'soﬁsfied that "the undérsigned had returned to embezzded public

“amount fo NAB which amounts to proven guilty of misconduct.

. The facts of the case is that the subject issue was raised by NAB in

" May 2005 where NAB has observed Ihal lherc are some

:shortcomih_g in the Development work "Conslruction of Flood
Protection Structures (Spurs) on the Right Bank of Rivér Indus District
. D.LKhan" which was ongoing ‘work and according to the CPWD
.-code "all payments in running vsorks be treated as PW advances”
" instead, the NAB auihorities direcied that the Technical Teom of

the NAB will again inspect the work.

'v":Afier complele one year, in 2004, Ihe NAB Team comprising Engr:

.Noeem' Khan, {lncumben! Secrelary Energy & Power), Nasir
. Ghafoor Khan of the hirigation Deportfnenf & others alongwith NAB

" officials again thoroughly inveslicale the whole scheme, however, *

they could not find anything adverse, whatsoever, the NAB
" authorities at their own calculaled certain losses and shared on all
.the officials /coniractors which was not fair. BUT A FORCEFUL
;DEPOSIT OF MONEY TO NAB", Thus, the question should be "why
‘NAB made government servants to pay for ‘no wrong’ whatsoever,
Yet, the undersigned does not want to go into any question on

© .merit as the .case is sub-judice in Unourc:ble Suprénﬁe :cxt,




e,

" service  laws, i

"~"Hon able Supreme Couri {hat soys VR co

thergfore, in all faimess andt in order to avoid ‘multiple’ and

unnecessary. litigation when this very Show couse Nofice
/statement of allegation io whiéh the instant reply is being
submitted has already been ‘placed befére the Honourable
Supreme Court as part of' the c:o'ove mentioned CMA.

At the oulsel, it is also submilled that the case (SMC NO. 17/2014)
as referred fo in the Show cause Notice is still pending adjudication
before the Hon'able Supreme Court and so far no final order has

be,en passed relaﬂ'ng to the “vires ofSccﬁon 25 (a} of the National

Accounfcb:ln‘y Ordinance, 1999 {Otdinance). it Is yet to be ﬂnuily -

determined as to whether "enlering into voluntary return with NAB"
constitutes for the purpose of "service laws" g "misconduct” to

entau Initicte disciplinary proceedlngs The wundersigned hos

olrecdy filed an Applicalion {CMA No. 7290/2016) alongwith ofher .

. officials in SMC No. 17/2016 for impleadment of the undersigned | os
parly to the proceedings. An cpphcohon for interim relief i.e. fhot
no further adverse orders be passed by any competent ouihomy
including the authority that served the Show cause Notice on the -
undersigned. Copies of boih opphcohons are cnpponck,d

herewilly which speak for fhemselves. Yel, for the lime being, Ihe

contents thereof are reiterated ds an integral parlt of lhe msionl

teply fo e Show cause Nolice.

As an casy elaence and o the suke of convenience of lhc
competent authority, it is submilted that the submission of thei
undersigned before the Hon'able Supreme Court is “Section 25 of;

the Ordinance" was subsiituted by NAB Amendmenf Ordmance,:

© 2002 on 23.11.2002 and at the same time “Section 15 of the{.

Ordinance” was also amended. The combined reading of the

two sections is that “Voluntary return® does not in any manner

disqualify a public office holder to confinue with his office whlie

plea bargain does. And gt the same time, for the purpose of

{enterdng  inlo VR}. does nol conslitule
"misconduct” ai all, SO FAR THRE IS NOT A SINGLE CASE of the

2s "misconduct”
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of the public servant. That's why about 1600 governmeni servants
have entered info VR wilh NAB and NONE HAS BEEN DISMISSED

. FROM SERVICE. In the preseni case, admitted position is that the

petitioner had availed focmtw of vo[umcry refurn and not plea

barggin. As such, the Accouniability court did not conwcf him.

. Smc_e, there was no conviclion; therefore the petitioner could not

be ﬁroceeded _ogoinsf deparimentally on the basis of his act of
entering into voluntary return with the NAB authorities. The first

order, on the basis of which the . petitioner was compulsory,

rétired: was Ihus iltlegol. Reference mighl be made, inter alia, to
Ihe cases of {1} 2010 PLC{CS)876 "Mehlab Vs NAB, and {lij 2013

PLC|CS}795 “Muhammad Istam V.{' NAB", Even Ihe Hon'cblé

Supreme Courl lHiself, in Ihe case of “mMuhammad Aslam Vs:/

Auditor General of Pakistan, 2013 SCMR1904 “observed"” a similar
//*distinction in the case of voluntary retum and plea bargain.

Now, as far as the Order daled 24.10.2016 passed in SMC No.
17/2016 is concerned, the un_dersigned as well as almost all other

officials have inv.oked the impleadment jurisdiction of ihé

Hon'able Supreme Cour! lisell and Ihe case of the undersigned rs
subjudice before the Hon'able Supreme Court of Pakistan. The

case was lixad [or harrinn nn (7.1 Foaatba bl olone fodogeges Deasech

“Parmma Papasts oeiliuns”, most ol e

podetlng g dor Jiee e alend
Hon'able Supreme Courl lime was consumed in the early part of

the day; therefore the cases of the government servonisf

muud:ng that of the undersigned could not be taken up. In view:

of ils urgency, the case has been ﬂxed dcfed the Honourcbfei

court issued the order that "Hemrtng of the case Is adjourned till:
in the mean time no final: -

the 1+ Week of December, 2016.

adverse/removal order shall be passed against any of the officers

{copy attached).

we are all _hopefuf that the undersigned dnd all other government
servants are heard through lheir respective counsels by the

Hon'able Supreme Court especially when it is yet to be decided as




it'ls not to be applied prospectively. Jn both cases, the cose of the

. undersighed will. not be subjecied to dépérrmenfof proceedings.
Therefore, the Show cause Notice needs to be recalled fill final
disposal of the SMC No. 17/2016.

THis pertinent ro.ménﬂoned. here that Arlicl-113 of the Constitution
of Istamic Republic of Pckisfcn, givés clearly forbidden not to
award doublé punishment fo any person on one. & the same
charge, so, therefore | have alrecdy awarded punishment of illegal
recovery of losses calculatedd by NAB for which | wos ‘not
responsible but due to fear of qrréém‘/prosecuﬂon and presumé of
NAB, the amount of deposited whlch could not be counted l‘oir

play in the instant case.

In view of the forgoing, it is therefore, most respéc?fully requéslifad
- that the subject Show cause Noiice/sfofémenr of allegation dciéd
+08:03.2018 shall be withdrawn and fhe matfer be considered as
closed forthwithy o} .put on hold 1l the subject SMS'No.1 7/2016-;'315 '
finally decided by * the Honourable Supreme Courl in the in’rere%i

of justice.

Moreover, it is humbly requested »thof, the undersigned moil
please be heard in person before imposition any penally under
newly imposed E&8 D rules 2011, -as the case in which the
undersigned presumed lo be quilly | is DIFFERENT IN NATURY H\HM
(”I”f\l AN IR ] I\HHI\IH?"VJ"' ;

‘Wilh all due regards,

Yours cbedienily,

o,

{Engr: I\hushui P\honj\
. Ass;sfcnl Engineer (BS-17)
Executive Engineer {OPS) Kohat
Irfigation Divisj

L et L et e L e S O i N,
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il | THE SUPREME COURT OF PAKISTAN A |
ot ¥ S A ~ (Appellate Jurisdiction)

g Lo . : PRESENT:

ML JUSTICE ANWAR ZAHEER JAMALI, HCJ
MR, JUSTICE AMIR HTANI MUSLIM

| ! K . ' MR. JUSTICE SH., AZMAT SAEED
i ' _ Suo Motu case No.17 of 2016.
. 3 (Actlon (aken by thiy Comt 10 axaming the virar of Sectinr 33{n) of the NAB Ordinaice, 3
: E . ) L ‘
. - , In Attendance: Mr Ashtar-Ausaf-Ali,-Attorney General-{or-
g ] < . Pakistan. '

. Ch. Aamir Rehman, Addi.A.G.
Barrister Asad Rehman, Consultant to A.G
Mr Waqas Qadeer Dar, PG, NAB
Mr. M. Azam, DPG, NAB.
‘ , ' * Mr Imranul Haq, Spl. Prosecutor NAB. |
) R N Mr Abdul Latif Yousafzai, AG, KPK.
: - Mr Ayaz Swati, AddlLA.G, Balochistan.
Mr Zamir Hussain Ghumro, A.Q, Sindh.
Mr Sheharyar Qazi, Addl.A.G, Sindh.
* ~ Akhtar Rehana, Addl:P.G Sindh, ™ .
* Mr Asjad Javed Ghural, Addl.P.G. Punjab.
Mr Mudassar Khalid Abbbasi, Asstl A.Q,
Punjab.
‘Mr Asad Kharral Applicant in CMA

' No.6374 of 2016, - ATTESTED

CPWRTRTS T

3
Date of hearing 24.10.2016.
e z ORDER

 AMIR HANI MUSLIM, J. This Court 'on 02.09.2016, during

. hearing of Civil Appeal No.82-K of 2015, noticed abuse-of authority by the
NAR while taking cogniznncc: of petty matters in terms of Section 9 of the
Mational  Accountability Ordinance, 1999 (hercinafter referred to as the

Ordindnce), The Ordinance was primarily legislated to counter the cases of

nic g xcandats and initiate proceedmgs against the accuscd pcrsons who are

mvu[u d in scandals of mega corrupnon and corrupt pract:ces
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! 2. . The Court also noticed that in terms of Section 25(_i1) of the
Ordinance, the NAB authoritiés after issuance of call up notices suggest to

the accused thdt they may opt to come forward with the offer of voluntary

" return of the amounts that have allegedly been acquired or earned illegally

by them. Section 25 (a) (ibid) empowers the Chairman, NAB, to accept such
voluntary réturns made by the accused persons, the amount is deposited with

NAB in installments at the discretion of the Chairman, NAB. Alarmingly, on

payment of certain portion of the amount, such person is given clean chit by
‘the NAB to rejoin his.jol‘b. The frequent exercise of powers under Section 25
(a). (ibid) by the NAB on one side has multiplied the corruption usurping the

jurisdiction of the F.LA and Anti-Corruptidn agencies and defeated ‘the

~

object of the Ordinance on the other hand. In this regard the matter was .

-

referred by a Bench of this Court to the Hon'ble Chief Justice of Pékistan,

for cxnmining the vires of Section 25(r) (/bid) vis-d-vis un-bridled powers of

the Chairman, NAD to accept the offer of voluntary return from a person

regardless of the size of the amount by any modé ndopted at his discretion

’ which fulls within the domain of the judiciary, The matter was placed before

the 'Hon’ble Chief Ju;sticc of this Court, who directed the office to fix"the

matter in Court, treating it as a Petition under Article 184 (3 of the

"ngstitution. On 02.09.2016, the NAB authorities we;e further directed to

provide the following details

(i) The list of the cases in which- NAD authorities are conducting enquiries and
investigations  and or references pending in the NAB Courts, involving nn
" amount of less than Rs. 100 Million; -

() The list of the persons, civil servants and or public servants, to be provided by
relevant departments of the Goyernments and or Stnte owned arganizations, who
entered into Voluntary Return,

(i) The netion which the Federal/Provinein) Governments and or statutory
organizations have raken ngainst theie employees afer . their offer of Voluntary
Return was accepted by NAB in tering gr'ScctPon 25(n) of the NAB Ordinance.

ATTESTELD)
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ly ‘ . . 3.' ~ On 28. 09 2016, ihe m'uter was adjourned at thc rcqucst of the .
f ".‘ Lo - learned I;nw Officers of the Federation and the Provinces as well as the |
| 5 . | NAB autﬁorities.for todéy. In ;"es;;onse to the order dated 02:09..2016, the
' . S -. . required reports have been submitted by the Fédeml Government and the
1 Provincial : vaemments The NAB has also filed its report -as
" $ C M.ANo.6376 of 2016, ngmg details of the- persons who have._offered
o L
: i! voluntary return of the"monetgry—ggms~t—hat—thc~y~acqu1red through corrupt
, 1% * practices and such offer W—n—s accepted by .the Chairman, NAB. Fr&m the
: ﬂu’t : __reports submitted by the Federal Governmcnt and the respective Provincial
E Governments, it appears that no d;:partmenta! action has been taken against
1 : :
! the officers/employees of  different organizations including  Gowt.
E departments, who had voluntarily returned illegally acquired. monetary
j gaing, which is very unfortunate. Once a person accused of cor;up'tion or
} .
: corrupt practices volunteers to offer' to return the amount he has pocketed or
:{if gainea through illegal medns, prima facie, cannot  hold any
. % _ Government/Public Office, as the very act of his offering the voluntary
ii 1 woretuen falls within lhf: definition of “miséonducl" under the service law and |
r ’. . calls for initiation of disciplinary,aétion against the accused person(s). The ' \
E ) report (':Ic.cl‘by the NAB muntion.s lh.m .}n.lnclrcds of cmp]o-ycc:x/civi] servants
r, *and others- who have voluntarily returned the amounts in terms of Sgction
J25(:1) (ihicd) are still enjoying ti_u;ir office, without being cxposed 10‘ ony

departmental proceedings which has further multiplied the corruption in the

counlry. ‘

4, ~7" "T'his inaction on the part ol the dcpnrtmcntal"nuthoritics towards

the sccused has patronized corruption, by providing a window to the NAB as




x

jobs.

' agamst whom call up notices were issued on the strength of somc complaint

4.

8. " Thé NAR shall provide us

Suo Matu Case No. 1 7/16.

ZD

well to the employees, who pIunder public money and after paymg back a

(;,«

pomon of the alleged amount of corruptlon/corrupt practice contmue in their

Primarily, the concept of voluntary return under the Ordinance,

was conﬁned to those accused against whom the proceedings were yet to

start and they, on their own, had approached the NAB aurhormes by offering

the vquntary return of the amounts iliegally gamed or acquired-by-them:— -

This concept, however, was side tracked and instead the accused persons

or otherwise are extended favours by the NAB under the garb of Sectlon

25(a) which was never intended for.

In the given circumstances, what has further disturbed us is that

<

the amounts so collected by the NAB in installments or otherwise is not

being deposited in its entivety with the concerned Government/Department

forthwith, instead some of the amount unfde'r the garb of Rules or otherwise

s retnined by the NAB authorities' for distribution to its official towards

award,

7. Wc inquired {rom the Prosecutor General, NAB, to provide us
[he details” of the amounts of voluntary return recovered fro'm different

accused persons and details of ils deposit. The P.G, NAD, stutes that no

amount is - w;thhc[d by the NAB authorities for dzstnbutlon to its ofﬁcers

who conduct the investigation ofl,hc casces a§ award.

the details of the amounts which they

10 ycnrs and the

ATTESTED

have collected from accused persons, during the last
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amounts which they have deposited with ‘thc different Governments. These
details should reach this Coui"t- by 05.11.2016 positi've[y.——tike/v'/-ise, the
Attorney ‘General for f‘afcist%m as,well as the Advocate Generals of the
: 'Provilnccs-shall handovc.r the copies of C.M.A.N0.6376 filed by the NAB to
the Secrctary, Establishment Divisi'on and the Chief Secretaries of all the
four provi‘hc-cs, who in turn sﬁall .ensure' initiation of departmental
proccedings against the accused persons mentioned therein who have:

voluntarily returned the amounts under Section 25(a) of the Ordinance, . ’
I

et

besides they shall further provide the details of the amounts which different

: :
departments have received from the NAB in terms of Section 25(a) (ibid).. )

all the Chicl Secretaries of the Provinees to ensure initintion of departmental

9. We, therefore, direct the Secretary, Establishment Division and J
!
proceedings forthwith against the employees mentione‘d in C.M.A.No.6376 |

i

0f 2016 who have voluntarily returned the amounts in terms of Section 25

(a) (ibid), without further loss of time and:report compliance.

10 In the meanwhile, the Chairman, NAB, or .any other Ofﬁcér

authorized by him in this behalf; is restrained from-accepting-any-offer—of—-

© voluntary réturn in terms of Section 25(n) of the Ordinance. The office i

dirccted 1o re-list the matter on 07.11.2016. -

-+

Chief Justice
|
"~ Judge Ir
Islamabad the, 3 i
24" October, 2016, |
- Notapproved for reporting. Judge i
! Sahsilfs ¢ . .
/
) I
]
! - e
[ ;
i
x ! 1}1 R
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an B Butt ATT (M. 7I61A16)
\n. Abd ul Laul Atvidi, ASC (L MATIIE 7259 & 293010
..‘ 2 Arshad, ‘-Sb Ca, 7‘170 & 7’,74“\)}

N !r.:zurzn.;{ . 06-12-201%

ORDER

. AMIR HANT MUSUIM. J.- The learnad Attorney General

far vakistan has rcquest°d for time to scck instructions  from the

Government on the issue of exercise of powers by the Chairman NAB

under Saction 25(a) ol the HAB Ordinance.

We have heard the Prosecutor General NAB. For want of
tfimy, the matter i3 adiourned. The Federal and Provincial Governmiznts -

shatt conclids the departmental procecdings againgt the officials wha have

eaviad et voluitary return and report compliance. However, ne @nal
r

ordar ef vemaval from service shall be passed against '(gw. any of ihe

. £ .

bz, whe have eatersd into voluntary deturn, if the amount of veluntary

veturie paidd Ly hing 15 (e53 than 23 laes.

3. In the interveniog period, the restraining order passed against
the Thainnan NAB and or any other officer authocized by lum in this
bekad¥ {from sezepting any offer of volunlary return in term of Section 25(a)
st NALL Ordinance, shall continue till disposal of these procecdings. To

et g o 2 Tanwary 2017,

Sd/- Anwar Zaheer Jamali CJ
ATTES Sd/-Amir Hani Muslim,J -
- TESTED ” Cortfigd (o be Tous Couy
. 8
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Suo Muto Cage N0.17/2016
(. \rlion talen by this Hon'ble Court lo exomirn ¢ the vires of
“Section 25 (u) of the NAB Ordinarnce)

\,

Muhammad Iqbal 8/o Nauroz Khan
House'No:d5-C, CRBC Colony

DI ¥han .
(ﬂh,‘bnmll,Dnmt_KPK)

=

2 I(Iuwhal IChan.g/o Awﬂ Sher, : . ' -
Malumood. House, J - Diyal.Road,
Ghaziabad Colony,

D1 Khan ; , .
(500, In lgnhan Dapi KPK) T E R

3 Inayatullah g/o Saidullah ' ) - i
Fort Road, Kothi Nawab, . .

DI Khan )
{Sub-Eng wer, Irrigntion Dept, KPK) -

L . - Intervgners/AppHcmﬂs .

v':’%@ﬁm on behalf of Intervenars (public office halders) undér Ordér-V, Rule
’ Order 83, Rule 6 of The Supreme Court Rules, 1980°an« all other enabling
song of lave Lor implendment as Reapondents in the. ti‘l:.d ‘Sua Mutc Case

1o the constitutionality of Scétlon 25 (a) of the National Accounttability
dimaren, 1’.35"’9‘:‘(1‘1eref‘nnf ter wreferred to as—*Ordinance® This Hen'ble Court,

Justice Arair Hani Musiim) after dizposing of a bail related appeal (CA

; VE—J(/z.').:“:' ’NAB Vs r!amt’ hyclr’r, ete) on 02-09-2018, tock suo muto notice of

.;. Has: been a{nlul in the CMA No. 637(/’7036 that, inter r(u., these public

2 holdlary (f\ppltcnn"] herein who are of} acrvmg in the, xrrlg,ahor department

2 )'m(. -'n':ru:d into ‘voluntary retura! with NAB i 2000,
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.'; ; ’ C . r2. . e '
Hnling lo the CMA fited by NAB, Applicant No.T and 2'paid Rs.872,786 each f::\" ’;— .
: : T -

& ipplicantyNoJs paid Tis.436,400 as ‘voluntary--Reldirn’ to NAB In 2006. o a0
ever, the dmount or the allegations, the P.pplicant§ had ‘entered into VR T
'ﬁgﬁﬁNABi which even otherwise reflected the highghandf@idness of NAB’
" @mental fo the Applicants’ fundamental rights in that "W AB-had alleged short

%,

£ fun
Wetion Sectar Project-11 (

é i In the running flood protection project on the Indus River in May
@junded by THE ASIAN DEVELOPMENT BANK under the Flood . .

FPSP-11). The NAB along with a technlcal team
rvad No geflelency if the

g sed the whole project in Februnry 2006 and obse
e‘%&and declared as NO LOSS to the Government. - S

ose of the inatant npplication, the /\|:1;a|ir::1dis.d¢n'§ want to go
untary return arrangements), it

l}‘!:’or.th(‘..purp ‘
sdie legality or lawfulness of those deals(vol
e wtted_that at the material and relevant time,. it.had :been.confirmed by

kand on lugal advice the’ Applicants had agreed to the jerms.of so-called VR

FNAB thal ‘there would be no disqualification to hold public office that they . '
iholding as the "LAW' i.e. § 25 {a) of the Ordinance as then'ifiterpretedby .
t@is-ﬂpcrior courts NEVER envisaged n misconduct to entall, departmentol ‘
to a major penaity including dlsmissal o removal from:

-

o

aver In !hc Htled Suo Mute Case, this Hon'ble Court obserued or held vide ity

ik dated 24-10-2016 (without. hearing the Applicants ag they werd nelther -
cecdings nor NAB pointed out the rights and Intérests’ of

“if to the ‘prd'
;{ feants or simllarly placed other publ]c offlce holdcr:é), that “the very_ncl of

“misconduct” wnder the seruice

. - % . . . ) .
s K ;*gg of valintary refurn fnlls wwithin the definition of !

£ 5 . .
i enlt for_initintion. of, disgiplinary, action_agnins! the_necised,_persous”. ‘The ;
’?;".canka are thus ‘being placed in 2 situation of facing departmental - o
Aledings t
#gRding

von of this Fon'ble Court in light of the interpretation placed by this

be Court On‘.‘f-. 25 {a) of the Ordinance, In fact, Applizant NoJ3, namely

hal could lead to ‘removal or dismissal from service’ on the

v

-

LR

e 3B
AT

fullal has olready been served with o Show Cause Notice on the basis, of

5
prory

. N .
don'ble Courl Orderdaled “24710-20167 The competent authiority“has even

E L

bed hiscmind o e Show Cause’ Motice (being s0 influenced by the
iatinn of this Hon'bl ‘Court in the sforesaid Order) by saying that "1, the

et autharity, have tentatively decided to Impose upon you the major

b <

| L y..dismissal from servide.n " Heneg, it would be just a matter of days for

i1
. WRT et — " .
[~ f Seplicants to by “dismissed from service” simply because this Fion'ble Court

Lor e ;-f‘%'dimckeu.i wi 20-T0-206 (without hearing the Applicanta)dn the titled chve. L T ‘ : . oy
03 0 g . o

ADTSOSGATE

AN

sfpphicants/ Intervenuers are therefore aggrieve of and dissalisfied with t)
W Order cntedd 24-10-2016 and the subjecl ﬁx-occedings as their vested and

$nental righls could be affected by further orders of this Mon'ble Court in

P
AL
-y
L R
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- "veluntary return” on its own entailed “lie consequences of disciplinary
+

proceedings ta iesult in removal or dismissal from serice”, . -

.
‘ ]

wfore, when National Accountability Ordinance, 1999 was pmmulgate'd: ont -

#1999 (PLD2000StatuteS7), it contained Section 25 with the provisions for
Salary return’ ag under:" ‘ o L ‘ .

.

“2 Suction 25, Voluntary Return/Plea Bﬁrgnining; h
b :

4 15 Voluntary retsirngplea bargailning.~-Where before the conméncement of llw-/}-{a/ ar’

§ onv time thereafier, with the leave of the Court, the-holder of o public office or any other

“ig puson aceused of any offence under this Ordinance voluniarify reiurns to the NAB, the

j aels or gains acqulred-through corruption or corcupl=practices and disclosesthe full -
fmrticulars relating thereto, the Chairman NAD, may release the accused pervon with the
Ytave of the Caurt, or, proceed with the irial tubiject 1o such conditinns i any, ax may'be
“Binpored by the Caury, - . ‘. - : I

Woresaid Sectlon 25 was substituted vide NAB (Amendmert) ‘Ordinance, '

$103-0212000, published s (PLD2000Statutes130), The substituted Seclion

«produced ag under: N )

Hection: 25, Voluntary Return (plea bargaining); )
3 EJ.AVolunmry retttrn (plea bargalning),(a) Where at any ime swhether bufore or gfter the

dpmmencement of trial the holder of a public office or any other person occused of any
K ;gﬁ?wa under thls Ordinonce, Feturns 'to I/le‘ NAD the ossels vr Rains-gequired through

- riuplion or Corrupt practices,« ' : .
“Hifthe trial hos not commenced, the Chalrman NAB may release the aceused! and

hif the triel has commenced, the Court may, with the consent of ihe Chairman NAB,
are the accused, '
The amount deposited by the accused with the NAD sholl be trongferred ‘1o the
Fdiral Government or, as the case may be, a Provincial Government-or the concerned
- %k or financial institution etc.. within one month fromt the date of vuch deposit,

001, the Hon'ble Supreme Court decided the case of "Asfondyar Walj

ition of Pakigtan’ relating to the vires of NAB Ordinance, 1999, reported

J.;I:SOGVDZ Asfar'as relevant to the instant controversy, One Gf the

ifé:i' consideration by the Supreme Court related 1o v this Section 25

eturn/Plea "En_x_'g:_\_ir;__(which was reproduced in Para.265 of the

ns “Whether the case of voluntary relurn (plen of barenining) under .,5!.'.'3!&’.{

Lilgned Ordinance is deragntory to the concep!_of independence of judicipry
fre-
11

e il hs_commenced the Court campo! releuse the nechised witliony
L}

e

le=Supreme~Co urk-deeid ed—t«laa-t-;q uestion-relating, - inter—alia,—to -

H -
wrn and observed as under;

R 49 T, - ' . . .
3 ‘?ﬁ. A perasil-of Preamble-of the NAD Qrdinanee shinus that i) 2 n codpasiie

& I'g.:\‘h.'nsv'm.' In‘m anid i :'n(w';xrvlnllanl }u.u: 1o by dony 1'11. o ey dilferunt from :‘hu

delnterprelation pluced on purely criminal stilules, This tmw deals with, nmong
=ielling up of %l Nationn! Accouninbility Bureau, which is an exendinvg as well ng

linlive atthority and an investigating agency; which denls vnith seyera) aspeels of
Ve ele, The NAD dovy nol merely denl with crimoes of cornugdtion; il slse denls

ar-investigation amd settenent oul of court. Bargain out of conrl-is now am
. . - ’ * [

wp2793 2018 Khushal Khan vs govt full




&' Court.Accordingly, Section 25 of the impugned Ordinance he

> Mt

4

neeessary in cases where the criminal is a potentiol investor and is inter-linked wilh the

ufter he hag cleared his liability, There'uppears to he nothing mniss Insofar as if does nof
ousi the jurisdiction of the Accountability Couris fo vxereise Mheir fudicial power in
’ appropeinte proceedings, rathyr this iy i the nature of o facility provided to Hhe accused,
There s nothing torong with thy NAB_ Ordinasnce providing for o procedure_of

J

hargaining.

; Para.257. Moreauer, the schemsz for exploring the pessililty of'scmemzn? during
invesiigationfinguiry stage by the Charmin NAD canno! e igrored straight wway. Al
the aulsel, most of the lewyers lend to ‘consider the quistizin of settlement out of Caurd,
There is need lo focus allention on this significant fucel of tke ratter, The rationely
hehind the Ordinance i not only to punish those who were found gullty af the charges

. Jevkied_under.the. Ordinance but also lo facilitate varly recovery of the ill-golten wealih

trbuel  seltlement  whepe  practienble,  The {raditional . conipromise,  settlement,

compoundability of offence iuring .the ‘course of proceedings by the Courls afier
prolracted liligation (s waslfal ™ Vieiied Tirthis perkpictivepowier Hasbeenvested-in

_the Chairmar NAB Ao facilitate early seltlemen! for recovery of dites through ‘plen
burgaining” where practicable, Lawyers are often interested in settling the dispules of
thelr clienls on just, fair and equituble basis,  There are different appronches lo-

3 sultlement, Plen-hargaining is nol desirable in cascs oppased! {o the principles of pulilic
policy. Chairman NAB/Governor, Slate Bank of Pakistan,. while ‘involued in plea
bivgaming negoliations, should avoid using their position aml atthority Jor exerling

. inflitence and undue pressure on parties to arrive al settlemenl, Howener, In the interes!

" of revival of economy and recovery of oulslanding dus, any type of oliernate rasolution
like the 'plea barguining’ ¢nvisaged under Section 25 of the Ordinance should be
encournged.  An-aceused can be persuaded withoul presaure or-threnl to agree an

- gelllenent figure subject lo the provisions of the Ordinance. Establishing this procedire

al the investigation/inquiry slage greatly reduces determinaticn of such disputes.by the

Court.  However, as the plea bargaining/compromise s in the m'z_ture of
round of the Accounlability-

3 compounding the offences, the same should be subject lo app
suilably dmended,

: oy caée; in light of the *Asfandyar. Wali Judgmen!, on 10—03-2001, Sectian 25 {a)

i0 Ordinance was then aubstituted vide NAB (Amendmant) Ordinnnce, 2001

f"’ishec[ as PLD2002Statutes8l. Certain words were also odded in § 25 (b) ns
SN submbituted Section proviclerd ns uncler!

2 Section.25, Valuntary Return (;Jlgg_!gygg\jgi_:ng,): 4
A% Voluutury return (/J/&'n bargaliing) (i) Wheré'ar any tinfeselictirer-hieforeor-ofierthe
commencement of triol the holder of o public office or any other person accused of any
offuncacunder.this_Ordinance, returns to the NAD the atsels or gains ocquired through
corruption or corrupt proctices, the Court or the Chairman NADB with the appraval of the -
Court or the Appellont Court, ax the case may be, may release the aecused, ’ '
{1} if the trial has not commenced, the Chairman NAB may release the accused: and
(1) if the teial hor commenced, the Court may, with the consent of ihe Chairmon NAG.

relzose the accused, . )
(8) The amount deposited by the acvused with the NAD -shall be trangferred o the.

Federal Gaverninent or, -ox the case may he, a Pravinelal Government or the concerned
hank or flnancial Institution, .corporcic body, cenperative saciziy, statutory-body or
- authariny concerned within one month from the dote of such deposit,

%r as relevant to the inatant appllcation and aubject S.M.C prbcéédiﬁga,
&ection.C wag-added to seetion 25-for-the-FIRST TIVIE. 0n.05-07:2000,.vide
;i(ﬁe;onci #mendment) Ordlnance, 2000, published as PLD2000Statnute361.

¢ () of Sectlon 25 woy alno aubatituted, “Therenfter, Seetion 25 of-the

mnce reac av under:’

AR LR

yvp27§3 2018 Khushal Khan vs govt full

econonry of the society; he should be giver an opportunily lo play his rale in the sociely .

5

established nietho by which things are setiled in several develdped societies. N was

w3 N
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et i

; Section.23, Voluntary Return (plea bargainingl - '
a5, Waluntry refurn (plea bargainiag) (o) Where of any Hine whither béfore or ofler
ceuxed of 3
:

o1 the holder of @ publlc office or aily other pdrson o

e commencement of i
A0 the ossels or galns 'acquired

i any offence under this Ordirionce, requrns 10 the N
thraugh corruption or corrupl proctices.- b i
K (i) ifthe wial hag net commenced, the Chelrman NAD may refease the accused! and .
ﬁ fiy if the Courl Jias laken cognliance of thi offence or the Irinl has commenced, the X
\iﬁ Chairmaen, N,:m may, with the approval of the Courl, release the accused, and
3 i : : :
i ) The amouni deposited by 1he accnged with the NAD Hall he wrangferred o the . |
i 4 Fdideral Covernment o, oy fhe coxe may g o Pravincial Governmen! ar the concerned © i
' b bank or fnodcial institufion el within one wonth from th dote of such deposil ’
: ) Nohwithsionding anything canlained In szctlon 15 o in any' other law for the {lme
) i Jeing-inforee-where @ boldar of o public office or any oflee.person voluntorily cabies '
N Jarward {9 retuld the illegol galn marle by him or loss caused by him 10 the- Siate
b pychequer through corription and corrup! proctices, he Chelrmon, NAB moy accepl the .
: ; aller and 'bﬂc}"Eiéfrc'r‘iﬁ'f}:aflb‘n"h}"ih'g'{i'moun‘l"of‘t‘ Hbgv‘("gb’r‘:n'o.‘"!ﬁs':'cmr.rcd;"a:"fhrz"c'a.re -
: J may be, and its deposit with NAB, dlscharge such person of ail hls liablilifes relating 10 :
' ’? the malier or trarsaciions in lssue: : - .
i B - provided that the matter—ls-not-aider !VIM,Q_UL(MJMM :
! 4 courtortow , : 1
i , ;
i 5 ' e . :
; weinallys Section 25 of the Ordinance was substituted on 7311-2002 vide NAB
| % . . . * .
g fj,rm:ntiment) Ovdinance, 2002, publiahed ny PL]ZOOSFcd.Sl-ntuteﬂS_Ui. After such
. t

Jhytitution, it stond s under:

5, Voluntary retiln AR= and |

ection:25, ol bargali

(i) Na.‘\uilhx!r_md!ng.auy!h:‘ng contoled bt any cther law Jor the tnre
Deing in Joret, where a holder of public affice or any ocher pergon, prior to the
t  outhorizatlon of investigation against hir. voluntarily comes farward ond offerx 10 retlirn T
ihe assels or galns acyulred of made oy him In the coursy, or ax the conseguuict,. of any
afferca. wnder this Ordinance, 1he Chairman NAR may accept auch offer and - afier o
determinaiion of the amount e frow such person ond irs doposht with the NAD
diseharge sieh person from oll s Hobllity in respect of the motler orttransaction in
fsues o o

Provided thal e matier Is nat sub willea in any Col - aflaw,

time nfter e authorization of Investigaiion, hefora o qfler the
cammencement of the iricl or durlng the pendencyt af an appral, the accused affers 10
poturs o the NAB the ossels or geins acyuleed or made by him In the courst. or aso
consegunnce of @ affence under JhITOFdiRBICE, 7)3'e"C.‘h‘E!r?a'r':‘:Tu‘."‘NiI’ﬁ.‘"?‘ery s 0
discration-gfier {aking into conslderation the facts and circumstances of the case, accepl

e gffer-on sueh.terms ond.conditions as hy may consider jecexsary, ond ([ the accusut!
agrees 1o refurn ietermined by the Choirman, NAD. the

w the NAD the ompuni o
| Cholrman; NAT thall refer the cose Sor the approval qf the Courl, o7 ar tha case may be,
the Appellate Co -

!
el

. .

In sectlon 15 oF

() II"hml'u ooy

wrl and for the refease of the BecuIee, ,

,dcpé.rfwd by the accused whh the NAB shall be tronsfereed 10 the Federal
nrovincial Government or The conqemed bank or

af the case may be, a !
hody corporale, cooperative snciciy, riotutory body or

ath from ihe date af such deposit,  ATa
35y

(e The omomn!
Guveranient o
_‘/ina::cfa.’ inetitution, compony,
audiority concerned within one mae

\

» ag reproduced.

acld that #Section 25 of .the Ordinance
. de . .
stands in the same form HIt date and so Qs its G 25 (a). The yelevant
ryoluntary return’ liag never been interpreted that ‘availing the

Ay very pm'l'lnunt o
& i;creidn.bove

1 part miaﬂting- to
conduct’ on the part’ of the

enefit therzof 'wé)ufci entall, o ‘stigma including a nis

4 persons in guestion. (

U ——

. . L .. -
.

wo .
. v e
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L

i NAB) this Hon'ble Courl (Mr.

-‘ghrwox dingly,

"%’f?

ko
o

8 pupainding g Hrc offn'um 8,

.;:;.nﬁ 3' "

N
Lt

§ . g . ‘ S ' :
S%H‘ jn also pcrtin‘ent to add that it is by now’ :.cHIjv'c':cI" Jaiv that the cffect of

ﬁ compmmflm;, of an affence is ncqu;lhl This HSn‘bla‘Court observed in

. the plen bnrr’ammq/r:ompmmfsc {s in the nature of

Asfandyar Wafl case that
. IFlence, once compoundizd the ‘quecalion of nis

)es 10l cven arise’s ‘Attention of this Hon'ble ‘Court, inter
‘Chairman, ADBF Vs Mumfrrz reported a3

offcncc ) murdcr the nccuscd person

"romlnc!

4 arm.'-nu.\r.n(_/rom service de

din, might be invited to the case of

o o

LT ..D"OZIOS §95 where after ‘compounding the
service. This supports the long- st’mcl!ng prachce in NAB
In VR cases’. This

&s nlse reinstated in
sses that ‘in that no peraon was ever dlamissed from service
) ,rln"m]es needs to be reaffirmed and upheld in the titled mocccc[mga too and

i AppHuants \\'nlllll asdst thia 1 tontble Court In thase lnea.

* hag never been considered-to.be.pvice to

s submitted nbove, ‘voluntary return

v
rquire 'disciplinary proceedings’ against those who enter
CP No.28/2015 ‘Mnhnmmad Ghufrnn Vs

ed into it. Yet, on 18-02-

m5 while disposing a bail petition (
Justice Amir Hani Muslm) mow:_d concern when

¢ continue with their: office even_after
‘ble Court dlrected on 20 02-2015 in that
§ 25 (aj of the Ordmnnce)
hearfng before this

rformed that’ pubhc officer halder

/ :;ntermg info, VR wzth NAD’. This Hon
e thata separntc fx}e be constituted for ‘this-issue’ (i.e. §

SMC No.02/2015 was constituted and fixed for
Or a'mnncc, titled as “Sue

'M o Action regarding wmenrranied exercise of discretion under. §.25 (o) of the I NAB
ccused of

‘ r! v, 1999 by the G !mi'rnum NAj},gu_g!g,s_ch_nr,g;gyg__thc officers. eho reere accHga

ti.f 'om n{[rr:cvs . This SMC Ne.02/2015 was digposed on (6-0

who had entered mto VR with N

jadvu se order aguninst thaose
o CMA Na. 637672016 filed in the titled case by NAB. It

~’ on'ble Court relating to the same issue of § 25 {a) of the

3

AB, who are aboul

}_S_U_g_p_c_re_qng according |

R,

; ]!niso amazing to note thai 890 persons belong to KPI alone,

T

o the vested and Iundamemal nghl.& as well a3’ lawfu!

nlﬁln any C'\Se, at kh: shgr,
’ If.luests of the A:phcnnla are at great risk: Any or
oct those fundamental rzghts and

der passed by this Hon' ble’

: .nuf' could adversely L\f{ Jawful interests. The

)
e

e l\p]}lzcmts had .entercd into VR

in legnlly entitled to” avall of this benefit In the

: an'\i Pthe Appllcants we
: “Il‘cumstm.ce feqryd-with consequences as—sunvmarize
IhE Or..lcr datect 24-10-2016, a-new definition with 1etrospcci'i\fc effect js being

25 (a) Le. VR with

& hue muto proceedings relating to §

.'isnpu:l throiigh thes
his of the Applicants could be affected by 'an

B ’llmrcfcm., the vested rip

S
= 3

7

1-2016 without any

Y
with NAB when NAB categoricwily had stated .

d-hercinabover-On-the-face—- -

Hullierse order Including u.n. Order dated 24 10 2016. .
K . ' AT TED.
{ . K el

‘ D]

\i‘:
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-'cfmdlm;,n_, in v1ew of the loregomg the Intcwennrs/ ppilcnnts are, 'necegsary
§ i, ]n()]’cr pmln_.l to be Implcud(.d ny rmpondcntq lo SMC No. 17/2016 and

|n vifec hvviy and comp!ete]y adjudicate 0pon and settle all quuhcns involved In

Wi vitled }nou:*cltng'l, it ot all l‘hua, the instance Ltpyl!cnhon needs to be

: entertnincd and allowed by this Hon'b]e Court in the |nlmcst"ni]u‘snce.

N

S he Applicants also seek leave of this Hon'ble Court to ‘mke'ﬁp additional pleas

or ﬁrrounds in relation to the titl“éd"i:ppii'c‘aticn or the"subject' SMC'as 'may be

: Foppropriate and necessary in due course of time,

-SETTLED BY-

AITZAZ AHSAN
Senjor ASC

- . ‘ Fll_eﬁ By:

_h;;{tal ol AL KhEn T YT MISKhattak
: :‘? ﬂte ..zupx eme Court . Advocate-p
T
Pr TE

|
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' “if0iE THE SUT’REME COURT OF PAKISTAN AT ISLAMABAD ‘
. {Orlginal ]ur{sdlction) o S
y CMA: No. /2016 —HE
3 IN T
‘CMANo.________Ja016
IN ' .
Suo Muto Cnuc No.17/2016 -

{Actlon taken by this Hon‘blc Court to examine the vires of -
Section 25 (a) of the NAB Ordmance)

SR et

\/Iuhnmmad Iqbnl /o Nauroz Khan

4 Houase No.15-C, CRBC Colony

4 Dlchan- | .
(DG, Small Dams, KPK) . -

* AND TWO OTHERS' ' '

1
—

Intervcnera/hpphcmta

suo. miuto case is pending adjudication before this Hon'ble Court and - . '

ants have filed the titled Application for Impleadment as ‘reapondents’

e i) ralu a/ the Pl ovinees shall handover /}w rnplc\ ofCM/i No 6'376 Aledd by
BIVAD 10 1he Secretary, Estabilshment Division and the Chicf Secretaries af all -
t/’our provinces, who _In _turn_shall _ensure _inliiation ol _departmental
aa://nqr agalnst the aceused persons mentloned lherc/n who have voluntarily

! G Ralindd from the N B in terms ol Svetion=2.5(a)-(Hrld)

9. We, therefare, direct the Secretary, Establishment Division and allithe e
il Seeretaries  of the Provinces [p__enviry inltintion of cdepartmental
gdingy_forthwith against the employees” mentioned In C M ANu. 6376 of
H!Im have voluntartly returped the amonnts i1 termr o/'SecIlrJn 25 [a) fibid),

H fn ther lovy n[/lmu and report compNama . , . |

/

wp2793 2018 Khushal Khan vs govt full
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\ < 13 . [
& K i rx:\\‘fq'; ’ GOVERNMENT OF KHYBER PAKHTUNKHWA . )
i It W © IRRIGATION DEPARTMENT '
e ‘ A |
. Dated Peshawar the 30 May, 2018
NOTIFICATION S | _
L No. SO(E)/IRRI:/9-3/99 NAB/Vol-ii: VHEREAS, Engr: Khushal Khan, Assistant
4By Engineer (BS-17)/Executive Engineer (OPS), Kohat Irrigation Division, Kohat was
' :g‘f. proceeded against under the Khyber Pakhtunkhwa Civil Servants (Efficiency &
. . Discipline) Rules, 2011 in the Voluntarily returned the embezzleq public mone
g amounting to Rs. 872,78¢/- 6 NAB. '
¥ .
g" ' 2 AND WHEREAS, for the sqig act/omission specified in ruie-3 of the
f? rules ibid, he was served Show Cause nofice to which he replied
: . 3. AND WHEREAS. he was proyided opportunity of persong hearing as
! o - required under Rule- 15 of Khyber Pakhtunkhwg Government Servanis (Efficiency
| R & Discipline) Rules, 2011 so as fo fulfill the legal requiremens,
| ¥ 4, : NOW  THEREFORE, the Competent Authority,  after having
: £ considered: the charges, material on fecord and explanation of Ihe oflicer
N ) § .concerned, in exercise of the Powers under Rule- 4 (b){i) of Khyber Pakhtunkhwaq
B ‘ ¥ . Civil Servants (Efficiency & Discipline] Rules, 2011, has been plecsed o impose
S the major penaity of “Reduction to a lower Pay scale for three yeqrs" upon lhe
. aforementioned officer, :
3 Secretary to Govi. of Khyber Pakhtunkhwq
lrrigation Department
Endst. No: & date even, : '
Copy of the above is forwarded to:- ‘ -
T 1. The Accountant General, Khyber Pakhtunkhwa, Peshawar,
o 2. The Chief Engineer {South) Irigertion Depariment, Peshawar,
‘ ' 3. The Chief Engineer {North) Irrigation Department, Peshawar.
e 4. The Director General, Small Dams, Peshawar, .
’ . 5. All Superinlending Engineers of frrigation Department.
. 4. PSto Minister for Irrigation, Khyber Pakhtunkhwa.
7. PSO to ChiefSecrefory, Khyber Pakhtunkhwa.
, 8. The Seclion Officer (Dev:) Irrigation Department.
) 9. The Section Officer (General), Irrigation Department.
) 10. The officer concerned.
I'.The District Accounts Officer, Kohat,
12.PS to secretary Irigation Depariment.
13, PS to Secretary Establishment Department.
. . 4. PA to Additional Secrefary, Irigation Department.
R T 1S Persondl file of the officer.
Section Officer {Estt:)
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kfore the Peshawar High Couirt, Peshawar §
. | @
Writ Peddon No. -P'of 2018 }
Khushal Khan
. {
versns %
EY . i
i Government of Khyber Pakhtunkhwaer 2/ ;
INDEX
i o T T P B e
| Descrption ofdocuments . Annexure - | Page #
. TR LR i - i S :
) § |Wdt Petition with Affidavit Rt 1
¥ lAddresscs of the Pacdes |77 _“—l ) A
' "{1Copy of the Order dated 24.10.2016
. y | e LR (- B> N )
. { Copy of the Order dated 17,21.2046 B 11
¥ Copy of the Order dated 06.12.2016 C 27
B {Copies of CMA for Tmplendment and Application fr N
; : Interimy Reliel ' D
| "% |Interim Relie
‘ : 24-30,
i M !Copics Copy of the Charge Sheet and Statement of . N
' 7 lallegations E 22,2 :
. ‘Copy of Reply to Charge Sheet cte . F ~C "L,Q‘
]Copy of the Show Cause Notice dtd 08.03.2018 G 3 gt
iCopy of the reply to Show Cause Notice H YLk N
% {Copy of proposal submitted by Sceretary Establishment 1 1L-41
. ' -
i _F |Copy of the order sheet dated 12.04.2018 in similar case T )
i “4¢
& }Copy of the minor penalty and exonerution letters
1| ‘ K L
S
; 1Copy of the letrer dated 27.12.2006 L '
kB SO .
) LWakaintNam:l and Court fec cte
! | & > ail Ahmhd Butt,
F " : , Advocate Supreme Court, '
' b . E.;lglazrat Bilal Khan
- @\ Advocure High Coust
i ' 1 0301-8580077
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§ Before the Peshawar Hish Court, Peshawar

\\'Irit.Pctition No.

-P of 2018

Khushal Khan,

Assismant Bngineer,

Presenily posted as Exceutive Engincer.
lrrigntion Department Kohat,

........ .. Petitioners
Versus

L Government of Khyber Palkh tunldhwa,
Theaugh Chief Seereinry,
Civil Scevetariat, Peshawar,

< Seeretory fothe Governmnei, Peripationn Depaetingens,
Government of Khyber Pakhwnkhwa,
C&wW Building, Civil Secretariat,
Peshawar.

! Secretary to the Government, Establishment Department,
Government of Khyber Palhtunkhwa,
i Civil Secretariat, Peshawar. . . \

U Engincer FazBWahab,

‘8 Principal Design Engincer (Buildings)
A Member Inquiry Commitree,

N Civil Secretariat Peshawar.

F Askar Khan,
Deputy Secretary Food Department,
Livil Seeretariat, Peshawar.

-+eeeeee. Respondents

Petition under Article 187 and Article 199
Of the Constitution of Islamic Re‘public of Paldstan, 1973

Xttt this Honorable Conrt

4
~$?zu’u’onet while gravely aggdeved of the acts and omissions of the
4 oL
alents, as naceated hereunder, secks solace to his guevances, as follows:
) )

i

kaddingr eo this Weir Petition:

Y s
| e 7
, ] ' Ehciiian .

‘?"‘ : %) )
TR
o

' " e, T

H ) J )
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unlawful, without lawful authority and thus of no legat effect and therefore
liable to be set aside and reversed.
4 .
oo , . ;
1. Petitioner have already been proceeded thus he is not liable to be re-prosecuted '
4 . i
i . e .
' 1 or vexed twice for the same sets of ailegitions and thus any Further
departmental proccedings. in matter ate illegal, ‘unlawful, without lawful
; authonty and are liable to be stopped and put to naught at once.
4
Yillmpugned proceedings adising from impugned Show Cause Notice dated 2
; § . 05032018 and all legal consequences adsing ‘there-from or incideatal :
e . - '
i ) thereto are even othenvisc in violation of the judgment of the apex Court. :
‘ 4 . 3
. %#¥.The Petidoner cannot be treated discriminaccly from his high up in the same
project who has been awarded minoc penaly.
’
¥ Interim Relief: In view of existence of all “the reyuisite ingeedients, the _
. Respondents may be testrained from adversely proceeding against the f
1 . -
petiioner dll the Ginal disposal of the main Wit Petition. ' .
| 4 '
J‘g:l . :
f ‘ i:‘};‘aﬂ)’ other relief, not specifically prayed may also graciously be granted, if
. % appears just, necessary and appropriate.
X % . ' - PETITIONERS .
*i!' - - ) .
. Through
‘ ¢
' Sl
: < aad Butt, ;
) B Advocate, Supreme Court
. iy .
;_ & H. Bilal Khan, &M
. X Advoeate Fligh Court(s) [ :
: 8 - ’
., > '
: L : 1
‘ . . Vg H
3 L
'3 - ‘ L
_‘,g__
’ %ﬂ wp2793 2038 Khushal Knan vs govt full ‘
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PRSHAWAR HIGH COURT PESHAWAR ]
FO “A" .
FORM QF ORDER SHEET
Courtof....... e S TURUU :
, Case NO.......oonnnns eeiere S eeee '
p i
irlol No. of Orider | Date of Order Order or other Procevdings with Signoture of Judge or that of
L}’mcncdius: or Proccedings | parties or counsc! where necessary !
t 1 2 3 :
12.04.2018 | WP No. 1692-P/2018.
Present:
Mr. Shumail Ahmad Butt, advocate
for petitioner.
PREXER , '
' In vicew of orders of the Hon'ble I:»:-:"
i T Supreme Court of Pakistan dated 24.10.2016 and s
6.12.2016 rendered in Suo motu case No.17 of | i1
2016, pre admission notice was piven to the *
1 respondents which was accepted by Mr. Mansoor |, ‘
Tariq, Assistant Attorney General present in
Court in some other matter, for 19.4.2018. . -
Interim Relief: .
Worthy AAG also accepts notice of :
the instant interim relief for 19.4.2018. Til then ‘
~ no adverse action shall be taken against the -
? .
pctlilioner. Bov_
JUDGE .
. -
. " JUDGE

(DU} M. fusitee RtodfeURAmbmRpan & Atr, Juillce Iem Ulish Khan




" To

The Honorable Chief Minister
Govecament of Kh vber Pakhtunkhwa,

Subject: APPEAIL. FOR EXONERATION FROM _MAJOR PENALTY SO.
‘ ' IMPOSED VIDE NOTIFICATION NO. SO(EMRRI/9-
: 3199/NAB/VOL.I L-DATED:30-05-2018,

AL B 1):30-05-2018,

THROUGH SECRETARY 'IR]UGA’I'ION/ PROPER CHANNEL :

FACTS LEADING TO THIS APPEAL/ REPRESENTATION:

L That che Appellant

Respected Sir,

joined Iirigation Department Khyber Pakhtunkhwa as an

Engincer and was posted on different positions. During

tenure, Appellant has
readeced  services with

uamatched zeal, devotion and commitment while

easuring aboveboard integrity and unblernished teputation,
2 That, in the year 2005, NAB Auchorities conducted a site mspection of the an-
going / un completed  Project namely “Construction of Flood Protection

Structures o the Right Bank of River Indus Disteict Dera Tsmail Kh

an” and has
suspected that there ace some shortcomings in the cI<:vulopn16ht’ waork despie
the Gact thag according to Centeal Public Work Code (CPWD Code) all paymenes
n runaing \{-n'.)n'l_is to be treated as PW Advaaces which age a.i\vnys adjustable
a " uptothefinalization of the project. The so called technical “team of NAB

authorities spent about more than a weak time on site a

Thatafter a lapse of one year upon the completion of Project, another team
compusing of Lngr. Nacem Khan (receatly retired Secretary Lerigation), Engr.
NasiecGhatoar of lregation Department an

d several others along-with NAR
* Officials Onee again v

isitcd and nspected the site/scheme bup they did not find

. . . . . J .
any showcoming or defect at stte. Despite this clean chie when NAB had nothing

to make a basis for s MUY vetsome aon-technical investipation

sl whoy frd
0o umiursmmﬁné: ol the waorly department and cnginccr{ng standards made their

owa hypathetiea! (-:ﬁlculations‘on their own, without cons{dcring the ground
realties and autocratieally fixed: certain cooked up losses on rhe team working on
" the Project inciuding Lhc/\ppcilunt(thc then SDOY and fow uéhcrs which includes
the then XTiN namely Mr. Mubh

ammad Igbal (BPS-18), who happened o be the
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immediate boss of the Appellant and the actual in-charge of the project.

That after calling upon the Appellant and several othsrs connected with the
aforesaid project, NAB bad placed aa option in froat of them without sharing -
any detads of s‘ﬁpposed delinquencies / anomalies / paid vouchers / chequesand
alleged shoncorﬁing and the Appellants were browbeaten, pressusized and

coerced to deposit an amount or face dire consequences ncluding investigation

‘and consequently acrest and clercntion.

That befare taking Voluatary Return as an instance of i muu‘nm'ltton one must
'11\0 examine the circumstances which led the Appellant 1o eater into such an
unfoctuaate affair. IF one sees the record neutrally, it would be very casy to
fathom that the Appellant wasmade a scapegoat and was coerced to pay certain
amouat almost in ciccumstances,very similar to extortion. NAB has a set pattem‘
ol harassment, stalking and  coercion  where people are bDrowbeaten  and
badgered, they are followed, they are called up and detained for hours withour
even a single question; telephone calls are made ac odd hours. theeats and
swancing bingunge i sed nabking life hell for somels sly dhctng o NATS Higguiry.
As such the Appellant was left with no other option but to bow down to the
pressure and coercion of NAB authorities and was maclc: o enter into
Voluntarily Retuen (VR) and compelted 1o deposit an autoeratically determined
amount along with other staff and the Lxecutive Engineec. Thus the Appellant
beinga il.llli()l"(,'}fﬁct"[ m his initial days of service was madé a practice board and
was coutinucusly manhaadled by the prosecution agency. The long tocture
forced and cocrced him o submit an application for Voluneary Return under
extreme duress regacdless of his unblemished service record as the NAB
Authorities weee not budging back and kept mststing that they would make him.
an example, Accordingly, the Appellant wasduped and compelled o pay an
amount of Rs. 872,786 together with an Affidavit on a pre-set pro-forma making
vague references to admission of some guilt without any further elaboration w
cadly 2006. “It is worth mentioning that same amount wiws also recovered from

Igbal Khaa the then incharge XEN aad other staff”.

That the Honorable apex Supreme Court of Pakistan while proceeding 2 Suo

Motto Case # 17 of 2016 and while exdmining provisions of Section 25(a) of the
1\() 1999 on 24.10.2016 passed-an iaterim order and observed:
“We therefore, direct the Secretary, Establishment Division and

all the Chief Secretaries of the Provinces to ensure nitiation of




3 ) ’ 7

(lepartmentzii pr;)ccedings forthwithagainst the employees
mentioned in CMA No. 6376 of 2016, who have voluntarily
returned. the amounts in terms of Section 25(a) (ibid), without
further kl)’ss of time and report compliance”

Copy wf the Order dated 24.10.20106 is attached as Annexure A7
) .

‘That in the meantime thereview of the aforesaid Order dated 24.10.2016 has -

been sought before the apex Supreme Court by various parties and the matter
was again fixed on 17.11.2016 wherein the Honorable apex Court diceced the
Respondents that “fnn the meantime, no final adverse/removal order shall be
passed against any of the affectees.” The matter was again fixed on
06.12.2016 wherein the august Supreme Court once again dicected that no
adverse action shall be ¢aken against the persons who have made
Voluntary Return of less than two and half million rupees. Pending further
elaboration, i any, by the apex Supreme Court of its aforesaid direction in

coming days as it still is an interim order. The Appellant along with two other

affectees of VR filed CMA No. 7290/2016 it Suo Moto Case. NOL17/2016 for '

unplenieat as Respondeats and besides Gled an application (or Iatevim reliel
whereupou the Honorable apex Court was kind enough to-pass the aforesaid
ocder dated 17.11.2016.

(Copy of the Order dated 17.11.2016 is Annexure “B)

(Copy of the Order dated 06.12.2016 is Annexure “C)
That the -G(:)\'emmc-.nt of Khyber Pakhtunkhwa whilst exceeded from the scope
of the order dated 24.10.2016 while totally discarding the order 17.11.2016 and
06.12.2016, has issued Show Cause Notice to the Appellant on 08.03.2018
wherein major peaalty of “cemoval from service’ was proposed. The Show Cause
Notice in haad is based.on the finding of an Inquity Committee that was held
pursuant of ('th-gc-si_:cct(s) and statement of.allegations wsued to the Appellaat
wong with other conneered with the matier o hand. Tt s very unlortunate that
the tnquiry committee had convenieatly ignored very plausible cxplnnatiéns put
forth by the ;'\ppe.l[ari}: in his written response to the charge-sheet that why and .
what cireumseances the VR option was exercised by the Appellaat, it was oo case
w0 proceed against the .f\ppcllﬂﬂt any further and therefoce the issuance of the
show-cause notice was clearly misplaced and not sustainable in the eyes of
Faw. Despite the above meationed fact, the Appellant submitted a detailed ceply e

the aforesaid Show Cause dated 08.03.2018 and explatned the whole matter at
~,, ) \
Al pe

ot Ty,

S e e
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leagth with plausible justification that major peaalty shall not be imposed upon

him. Besides the Appellant cequested to be heard n person.

T T TR wTS e

(Copiesuf the Show Cause Noticeded 08.03.2018 are Annexure “D”)
(Copy of the reply to Show Cause Notice is Annexuse “E")

_ 9. Thatconsequent o the above, the Appellant was directed to be heard. by

Sectetary Fistablishment thus the Appellant appeared before Secretavy
Establishment on the date fixed and explained the whole matter along with the

fact that Mr. Muhammad Iqbal the then xen of the Project who happens to

be the drawing and disbursing officer while having more responsibility

then the Appeliant was awarded a Minor Penalty of “withholding of 01

o -y L

increments for 01 years” thus the Appellant requested for his exoneration but
* most unfortunately Secretary Establishment while totally discarding  the

S . . .
L ' aforementioned ceasons ritualistically and mechanically went ahead toproposeof a

F major penalty namely “reduction to a lower pay scale for three years”

(Copy of approved penaly and notification of Seceetary trrigation is Annexure “F?)

GROUNDS _FOR __ACCEPTATION _OF MY APPEAL &
EXQNERATION FROM TEHE MAJOR PENALTY (REDUCTION TO

. A LOWER PAY SCALE FOR THREE YEARS™:

a. Because the Honorable apex court has restrained the governments from finally
procecding adversely/removing the persoas on ground of VR vide Judgment and
order dared 17.11.2016 and 06.12.2016 which orders ace still in field. In view of
the fudgment and Order of the apex court, the proceedings so made by the Chief
Secgerary KPK approving themajor penalty of “reduction to a lower pay scale
for three years” is cleardly teansgressing the mandate of judgment and is thus -
violative of Article 189 cead with Acticle 187(2)(3) of the Consarution.

b. Because even in the same one case a competent authority (Chief Minister)
given minor penalty (Stoppage of 01 increment for 0L year to the then

incharge XEN Mr. Igbal Khan (Copy Attached)

c. Because the Respondents ace acting in violadon of the order dated 24.10.2016.
17.11.2016 and 0G.12.2016 as neither in the orders it 1s dicected o proceed
against the Appellants without due course of law nor it is stated there to pass any

final onder.

T T T s b AR Gkt = e -~ == o =
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d. Because the Ovder dated 24.10.2016 is stll an interim order which ig pending
further elabocation by

the apex Supreme Court in coming days as its review has
lso been sought by the many officials others.

e. Because it is also the violation of Article 13 of the Constitution of the Islamic
Republic of Pakistan ¢ pry the Appellant or proceed against them on the basis of
impugned proceedings as they have once been proceeded in the year 2006,
Because if ween in context of different treatment, im

pugned proceedings ace
clearly hit by Article

25 of the Constitution

as in other provinces of the country
people who have made VR are exone

rared ot punished with minor penalty

such
s censure and stoppage of increment.

Similar is the case of the then XEN My,
Muhammad Igbal whose merely one incrementwag stopped for one year thugs the
Appellant cannot be treated differently.

(Copy of the minor penalty and-exoneration letters ace Annexure ST
g Because the V(.»lm'tar_v Re

2006 and thus

turn was never a ground of “ousconduce” in the venr

Ay amendment in E&D Rules 2011 cannot be given retrospective
effect.

Therefore, it very humbly requested that may please accept my

appeal and exonerate from the given major penalty (reduction

three years) by Chief Secretary
Government of Khyber Pakhtunkhwa.

to lower pay scale for

iihushal Khan, }é/é//(?

Assistant Engincer,
l’l:cs‘cnrll\"l"(.».\'lcci as Liconomis
Office of the Sccrct';u"\‘

Iragation Department, Pesh awar,
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WY Sarvesed

.

[RRI:/9-3/99 /NAB/Vol-1v-
ineer (85-19)

Show
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BENCH, DERA ISMAIL KHAN

e pawem i e man o

// COC No. 2018
Ih Wit Retition No. 610-D of 2018
Lo
E Hsdayatu%lah Assnstant Engmeer, CRBC 1rriga ’on Sl}b -
Diyision-1T' Derail;lsmaul Khan. presently working as ,
Gokal ZamDam Dera Ismai Khan.
........................ Petitioner
VERSUS |
1. Ggvt. -of Khyber pakhtunkhwa through Secretary
Imgatxon KPK,; Peshawar ’Naeem Khan)
' 2. CRief  Secretary, Govt. of Khyber Pakhtunkhwa,
:, ", peshawar. {(Azam Khan) '
) 3. Sdcretary .Establishment lIrrigation Department, Khyber
v pakhtunkhwa, Peshawar. (Arshad Majeed)
: 4. Additional  Secretary Irrigation Department, Khyber
Pakhtunkhwé-,?eshawar. (Farhad Khan)
5. Adcountant Generai Khyber paxhtunktiwa, Peshawar
" - through-- - Disthict™ Necounts -Officer,”. Derd ‘isiail’ "Knan.
E ' o ' .'(Abdul:Ghaffar)';

s avenans Resgondents

. .APPLICATION- UNDER ART:CLé 204 OF THE
%’ cbnsnrunon OF PAKISTAN, 1973 ‘READ WITH
T SE CTION 3/4" -OF THE CONTEMPT OF COURT ACT,

1676 FOR INITIATING CONTEMPT PROCEEDINGS
! AGAINST RESPONDENTS FOR VIOLATING ORDER
BATED 29/05/2018 OF THIS HONOURABLE
CPURT PASSED IN CONTEMPT PETITION NO. 610-

v - —————— L .

D|OF-2018. vr’%{t
47. ) oR,
7 o 7’ e o “

COC No.747-D 2018 (Hidayal Ullah vs Govt of KPK elc) (Grounds)




* T "Respectfull Shewet.h' .
- P jr y ; ﬂ?’

{ 1.  That the present petitiorer had filed a writ petition No.
610-D/2018 to direct the respondents to set aside the
ofder dated 11/05/2018 vide which the petitioner was ’
3

warded penalty of reduction to a lower pay scale for three
- years detail fully described in the writ petition. Copy of writ
s enclosed herewith, ' >

2.  That .on '29)05/2018, this honourable court was very
'graciously allowe.d the writ petitiqh and the respondents’
\;«er_e directed with following wordings,
. t
lin view of the above, v;'ithciut going into the merits
: of the case, we .disposed of this writ petition with
o the direction to the respondents to proceed against
the petitioner in accordance with law, but shall not
pass final order till the final disposal of review
{petition pebding before the august Supreme Court of
Paki.stan iﬁ the suo moto case No. 17 of 2016 dated
24/1¥2016". Copy of the order dated 29/052018 is
enclosed.

3. [That on 29/05/2018 the petitioner. telephonically conveyed
the order dated 29/05/2018 of this Honourable court to
the respondents. Thereafter the pétitioner sent the copies
of order dated 29/05/2018 to the respondent via TCS
aService, Copiés of TCS receipts are.enciosed herewith.

e e sme

That olter getting attested cophs of Lthe order dated

i - 129/05/2018, the. petitionersubmitted an a;ﬁplication along

! with the order of this honourable court to respondents
| wiich was 'accordingly received by the competent authority
on 01/06/2018 vide dairy No. 4402. Copy of application is
enclosed.

) . That on 30/05/2018, upon the recommendations of
. ‘j\}y respondent#2, the respondent No. 1 issued a notifieation
; ‘ . No. SO(E)/IRRI:/9-3/99/NAB/Vol-1I dated 30/05/2018 vide

. AL
. Y

dOC No.747-D 2018 (Hidayat Uliah vs Govt of KPK elc) (Grounds)




sJaie in existence of order of this honourable court . Copy

ofE the notification is enclosed. - s o

6. Twat now 1t is an admitted fact that the respondents
violated the order of this honourable court by knowing the
fdct of order dated 29/05/2018 which is condemnable act
of the respondents, hence, feeling aggrieved with the act

of respondents the petitioner: approaches this court, inter
alia, the foilowing grounds.

a.  That the Respondents wilfully and ‘with malafide intentions
Aot obeymg the legal orders of this Honourable Court

ence liable to be contempt of court proceedings.

\ b. That since the aforesaid order passed by this Honourable
_ Court has been violated, the petitioner is left with no
bption but to invoke the powers vested in tfwe Honourable
Court  for in}ﬁating contempt :proceedings Of other

appropriate order thereon.

«. IThat the respondents maia fidely -imposed the major
penalty upon the petitioner desr;ité of the clear cut orders

dated 29/05/2018 of this Honourable cdurt, hence, liable

to be punished.

d. |That respondent has been guiity of disobedience of the

R

tawful orders passed by this Honourable, Cqurt and

therefore, a penal action be initiated against respondents

el ri v

under the law.
' \ - "V In view of above submissions, it is earnestly prayed
'ﬂw’ ’ that on acceptance of this application, contempt

procccdmgs be %tlatcd against respondents and

\‘2'

S
""“459.; ‘SQ\O

ke

COC No.747-D 2018 {Hidayat Ullah vs Govt of KPf( etc) (Grounds)
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aple LS. PSP

jcordance with law and grievance of the petitioner
ay please be redressed in the large interest of

justice.

I,

Date: 08/46/2018

Yours Humble Petitioner

Hidaygtuliah -7

.f i, B "”PW
.Cgunsei," 77 o

Advocate High Court
Dera Ismail Khan

| e,

COC No.747-D 2018 (Hidayal Uliah vs Govt of KPK etc) (Grounds)
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JUDGMING D11t
IN THE PESHAWAR HIGH COURT,
D.LKHAN BENCH
(Judicial Department)

7
—

e A e

C.0.C. No.747-D/2018 with
C.M. No.748-D/2018.

Hidayat Ullah
Vs.
Govt. of KPK etc.

JUDGMENT

For Petitioner: . Muhammad Wagar Alam, Advocate.

For Respondents:  Mr. Adnan Ali Xhan, Asstt: A.

N9

Date of hearing: 25.9.2018.

-' hm‘: RZ RPN v sl tac 7
YU W TG SRR PR R AR A R DIE '\*’%.:*4-’ )

SHAKEEL AHMAD, J.- Through the instant

petition, petitioner Hidayat Ullah secks initiation of

contempt of Court proceedings against | the

e Ay A gt G ¢ gt At e
W'

rcspondcni:s failing to comply with the order of}this

Court dated 29 52018, passed in constltutx‘onal

petition No.610-D/2018. .

2. Brief facts of the case, out of wﬁxich the

present pétition avises, are that the petitioner i) SCRMNG

d was posted{as SDO

_as-Assistant Engineer (BS-17) an
1

CRBC-11, Irrigation Sub Division, D.1.Khan pu"rsuant to

- the recofnmendations of Public Accounts Cbmmittee i

other employges were 1

5.70.520

(PAC), the petitioner alongwith

lu.ld guilty for committing embezzlement of

million ‘without budget allotment DP 638 Paharpur

%A{(

he?
, é/:m:c o

- .,‘:-‘A‘a‘\“) \ \&\\’\“ By




Irrigation Division, D.LKhan, and when the qlalionnl .
~S$3~

. Accountability Burgau (NAB) took cognizancg of the

matter, the petitioner voluntarily returned the empezzied

public moudy ‘amounting o Rs.124,341/- to thI: NAB,
whereafter, pursuant to the judgment of the[ august

Supreme Court of Pakistan in the suo moio cask No.17

of 2016 dated 24.10.2016, show cause nofice for

removal from service was served upon him{ on the

i
ground that voluntarily return of embezzleqd public ' !l
money amounts to guilty of misconduct  and

departmental proceedings werc initiated agaigst him.
The petitioner being aggrieved, filed cons 'tu‘tional
petition N;>.610-D/2014, against the respondcnis which
im\s disposcd of vide order dated 29.5.2018, jith the
direction to the respondents to prbcccd agri}lst the . L

petitioner in accordance with faw, but shall pot pass :

final order till the final disposal of the reviewf petition /

pending pefore the august Supreme Court of Pgikistén in
suo moto case No.17 of 2016 dated 24.10.2016, but

¢ respondents [failed to

g

despite clear cut direction, th

comply with the order of this Court and passed the {inal

i

Ao order imposing major penalty of reduction to 'gxc lower

ated 30.5.2018, Hence this i

pay scale vide office order d

) ’ petition.

i
|
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3. It is argued by the learned counscl ‘ lor the
petitioner that the petitioner is penalized by the inaction
of the respondents. He next contended th t
respondents are under legal obligation to hon ur the
order of this Court, but they adopted the de ice to
frustrate the judgment of this Court. He lastly contended
that the act of the respondents is not only contemptuous,
but also to lower the position of the Judiciary{in the
eyes of public-at-large, therefore, they arc liable to be
proceeded against for committing conternpt of Cqurt.

4, As 'against that, the learned Asstt: A.G.

appearing on behalf of the respondents, submitted that

the order of this Court has been questioned before the

apex Court. He next submitted that the rcspond‘ents are
[

" 1]
law-abiding government officials and cannot think of

committing the contempt of Court.

5. We have given our anxious consideration
. |
to the conientions of the leamed counscl for {hT partics

and perused the record.

o Tt is better and appropriate . €O rgproduce

operative prnLof the judgmen of thig ok

«g. Perusal of record reflects that pursuan
to the judgment of the august Supremg
Court of Pakistan in the suo moto cas¢
No.17 of 2016 dated 24.10.2016, shoV
cause notice was issucd to the petitioner op
the ground that voluntarily return of

1 p

[®. / »
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embezzled public money amounting to

Rs.1,24,341/- to the NARB tantamount to
guilty of misconduct, however, the o

affectees filed review petition before the .
august Supreme Court of Pakistan in the
suo moto case No.17 of 2016 dated
14.10.2016, wherein the following order
was passed:-

Hearing of this case is adjourned

till the first week of December,

2016. In the meantime, no final

* advérse/removal order shall be

passed against any of the effectee.
7. In view of the above, without going
into the merits of the case, we disposed of
this writ petition with the direction to the
respondents 10 proceed against the
petitioner in accordance with law, but shall
not pass final order till the final disposal of
review petition pending before the august
Supreme Court of Pakistan in the suo moto
casé No.17 of 2016 dated 24.10.2016.

7. Plain reading of the aforcsaid judgment
would make it crystal clear that the respondenis were

dirccted to proceed against the petitioner in aceqrdance

w:ith law, but shall not pass final order titl the final
disposal of the review petition pending before the
august Supreme Court of Palistan, however, the

respondents have not acted in consonance with tHe order

passed by this Court and imposed the major pcr’z\aity of

reduction to lowcr pay scalc.

8. 1t is now scttied principle of ldw that

nobody should be penalized DY the inaction ‘of the
|
public functionaries as laid down in the casc repsied as

Ahmad Latif Qureshi Vs. Controlter of Exa ination-

IV
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Court would definitely create a chaos.

Board of Imtermediate and Secondary E;ucation,

Lahore (PLD 1994 Lahore 3). It is alsrg settled

principle of law that everybody is bound to bt;y the

command of the Constitution ir; view of /;i..l'ticl 5(2) of

the Constitution, as laid down by the I—io: ourable
N

Suprerﬁe Court in Chaudhry Zahoor Elah.nl’s case

(PLD 1996 $.C 383). The public functionaries frc also

bound to act in accordance with law in view of /Lticlc 4
. -

read with Articles 189, 190 & 201 of the Constitution.

Meaning thereby, to act within the frameworklof law

and constitution. Laws are made not to makk them-

merely a statute book which are framed to act upon

them, which are in consonance with toly Quran, as
cnshrined in S;Jrah Bagra. Strong and indcpendent
judiciéry s sine qua non for a sovereign Islamiq Statc.
Concept .of sovereign Islamic State minus a |strong .
judiciary is unimaginable, if the judiciary of a country i§

stripped off its powers, the country would cease tb exist

as free nation, as laid down by the august Supreme

Court of Pakistan in State Vs. Tariq Aziz & 6 gthers

(2000 SCMR _751). Non-obscrvance of the ordersof the

L

}
9. . The leamed Asst: A.G. stated thaf final

order has been passed by the respondents junder

A> I

e
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misconception and that they will be care

future. Therefore, we have taken a lenient vi

procced  apainst the  respondents under jcontempt
proceedings following the law laid down by tihc august
Supreme Court of Pakistan in the- case rc)orted as

Mst. Safia Blbl Vs Mst. Aisha Bibi (PLD 1 1982 S.C.

PSC Cascs 304)‘.

10. " In view of what has been discussg

|

I in near -

cw not to

d above,

we deem it appropriate to suspend the operatibn of the

’irnp'ugned order dated 30.5.2018, whereby major

penalty of reduction to lower pay scale was

upon.the petitioner till the final disposal of thé

petition in the suo moto case No.17 of 2016. W

observations, this pctition is disposed of.

Jimposed

review

th these

Dr:25.920]7.

Announced, ' : 5 /\

£
s w.,.» [y P JUDGE

/ *m
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(D.B)
Hon’ble Mr, Justice ljaz Anwar
Hon’ble Mr, Justice Shakeel Ahmad
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}_‘, {/ ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

CAMP COURTDLKHAN )
. SERVICE APPEAL NO. 1330/2018 cmd 1331/2018

Khushal Khan & Hldayci Ullah

- (Appeliants)
Asmsic:nt Engineers (BS- -17) - R
'Imgehon Deporimeni _ SR T
-5 . VERSUS -
Govt. of Khyber Pakhtunkhwa - (Respondenfs)
Through Secretary Irrigation & others S . L
'!MPLEMENTAIITON REPORT ON BEHALF OF OFFICIAL RESPONDENTS S ’

| Respec’rfuily >hewe’rh -

The | appe; ”Cll’ﬂ’S Engr: Khushdi Khdn dnd Engr Hlddydi Ulloh Assw’rdn’r
-:nglneers (BS-17) . Irigation Department: were proceeded under,
Effl(:lency and Discipline Rules 2011 - cnd were derded the md;or '
pendh‘y of "Reduchon to-a lower pcy scole for three yedrs" on the _
basis of v >Ium‘dnly re’rum of the embezzled public money dmounhng to-

RS. 872 736/- dnd 440 986/- respec’nveiy ’to NAB Aufhon’r{es v1de
no’nf;co’rlclns dated 30-05-2018. (Annex l&. lI)

Aggrfevej by the scud notifications Engr Khushol Khon & Hlddycﬁ Uildh
filed writ petition No. 2793 P/2018 and. coc No 747-D/2018 with CM .
N0.748-D/2018. In pursucmce of thesse Wn’f pe’n’nons and ddwce of Law,
Deportmen? the Competent . Authomy wa’rhdrew the said- penolhes

imposed upon the Oppe”OnfS wde no'rlflcohons dd‘red 08 11 2018
(Annex LI & 1V). - ' L

Secfe’wr%yfw'hon -
, A _ _ Gov’r ~of Khyber Pakh’runkhwq-'
| : ' N '. S S (ReSpondents No 03)

4-’_*-\ . .



QS/NAB/VOIH

WHEREAS; Engr Khushoi thm Assrs'rcm’r?

oy [B, l?)/Ex@cu’ﬂve Engineer (OPS), Kohat Imgohon Duvnsnon, Kohat was
oz against undier the Khyber Pakhtunknwo ‘Civil Servom‘s {EfflClenCV &
fing) Rules, 2011 in the volunfarily -returned the embeZZIed publlc morlcy

=il hnﬂ HaRte 872 /dé/ TO NM

-y
booee

[ olibs it~icd,

l
%
0’ 3 date's

AND: WHEREAS for The said oci/omrss:on specmed m ruie 3 of th@
WQs sgrved Show Cause nohce to WhiCh he rephed

‘ND WHEP_AS he was.pr ovsded opportum'ry of personcl heonng as
Suird diunder Rule 15 Of Khyber. Pokhfunkhwo Govemmem Servonfs (Efftcuency
..nr“i, alinat Pules, 901 ] O as 10 fu! ill-the! !egc:l requwement o

THED\EFORE the Compeien’r Au’rhornfy ofi'er _having

hGing material. on record cmd expiono’non ‘of -the: officer
hoin exercise: of the Powers under. Rule- 4{bj(ij of Khyber P&khiunkhwo
g rcfnrpen vy & DlSClpllne} Rules, 2011 . has been’ ple’osed 10 impose

Qjor penalty iof 'Redurhon to-a ]ower pay SCGle for ’fhree Hecrs upon The
ciforey m~nhunrd offxc:er . : : : b

ven

Enhst N

» f“opy ofthevobov""" or

Chief Engineer: (s H) Irgdtion De
The— Chigf Engmper (Norih) Irfigation Depaifme
The Director General, Smiall Damis, Peshawar. |+
All xuprzrlmenrllng Engingers of IFfigatiory Deperfmenf
P5 e Minister for Irigation, Khybet Pakhiunkhwea.. .

. P30 1o Chief Secretary, Khyber Pokhfunkhwo .
Saction Off icer (Dev:) Irigation Deporfmen’r

Thiz dr«*hon Officer (Gerieral), Irigation Depar‘rmem
iThe orf:cer concerned.,

i I Thn msfndt Accounts Officer, Kohat,
vecreiorv trnqoﬂon Department.
5 Pc fo Secrefory stcbhshment Depcrfmenf

-—4-! P/- fe Addmonci Sectetary, ngohon Depmrtmem
zrsonal frle of fhe officer.

SN LSO % B O )

Khyberpakk
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Nénﬂc-

r SO(EVIRRI /9— ./?N/J B/Voi H‘ WHEREAS Wi 3 _ T : ;
ITAT-T 17)/S[DO (omal .Zam lrigation Sub DlVlSIOI'\ B TKnan was
I; 302 r*le"i oqcunsi unrltr the Khyber | okhtunkhwo Civil’ Servcmts (EffiClency &
Ldboping ) Rules, 201 in the volustarily returned the embezz!ed public money

f.r, WL ‘l“li\g to Rs. 150,000/~ 1o NAB. ' : ~

- ; AND WHEP =AS, for ihe 50!d cct/omlssson speuﬁed |n ruim 3 of ’rhe R
i, igf—;i';;f:_ Fies wals served show Gouse nofice to whu:h he rephed o

AND WHEREZAS, he was provided. opportum’ry of- personoi heoring as

o 2ol under Rule- 15 of Khyber Pakhtunkhwa Govemmen’t Sewonts (thc\enrv

I n;_:nnr“\ Rules:! 2011 ;0 as to fulfill the legal requnremem :

HOW THE;REFORE the Competerit: Au’momy after  hoving
doneddered the charges, material on record .and- exp!and jon - of the- officer
~ooaemed in exercise of the Powers under Rule- 4 (b)(:] of Khyler. Pokhlumchwo -
Ciedervants [Efficiency & Discipline) Rules, 2011, ‘has’ Been: pI;._dsed to impose
s .ni o penaity of “Reduction !o a lower pay scdle for three yec:rs upon the
cmenlioned Off!C(I :

| . Secretory o Alehiwie -
A ; fir gaiior :
Endst. No. & daleeven, oL
Copy of the obove lS forworded oLl

S K —

-

Thcs Dlrec’[ul aenerol Smoll Doms Peshowor;- e :

All Superintending. Englneers of 1rr|gcmcm Depor‘fmem

Po to Minister for’ Imigdtion, Khyber: Pdkhfunkhwo N
P3O to ' Chief Secretary, Khyber Pakhtunkhwa.

The Section Officer {Dev:) Irigation Deparfmem

fhe Section Officer (General), Irngohon Depor’rment

- Mie officer c:m«.emed :

‘Tlva District Accounts Officer, D.I. Khan..

5 1o Secretary Irrigation Department.

5, P* to Secrelary Establishment Depor’rmen’{.

_FA to Additional Secretary, irrigation Department. |

Ps\monm file of the officer.

[

s e B e

L L —
‘n.’\g.':r&—-

-
e
- e

; . Sectbn OffESr (Estt).
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IRRIGATION DEPART \

‘Dcte‘d Pe‘sdedr the 08t November, 2018

NonncAnom

‘No. SO(E)/IRRI L= 3/99/NAB/V0I H: In pursuance of odvrce tendered by the

o, orhomeniory Affairs and Humon Rights Depar’men’r vide letter No. SO[OP—
';)’1 0D/5- 4/201?~ Vol-II- 36237 38, dated 25.10. 20]8 the Compe’rem‘ Authorlry has
ébee: oleosed 1«) wﬁhdrow the major penalty of “Reduchon toa lower pay scole'

?for three years" mposed on Mr. Khushal, Executive Engmeer {BS- I7}(OPS) Morwo’r

bR it

Canci lrngcmon D:vrsuon Bannu under the Khyber Pckhtunkhwo Civil Servom‘s

{EHici= ncy & Dicipline) Rules, 2011 vide th|s Depon‘mem nofification do’red
30.08. >O}8. ub;« "t to final decision by the Hon' ble Supreme Court of Pakistan'i in

review pehho'r in Suo! Moh_r case No. 17 of 2016
a .

Secretary to Govt of Khyber Pokhtunkhwc
- Irngchon Depoﬁment

Endst. No. & dale even.
=‘ : Copy of the above is forworded ton-

Thn Accountant General, Khyber Pokh’runkhwc Peshawar.
he Chief Engineer (South) lrigation Depcsrrmen’r Peshawar.

The Chief Engineer (North} Irrigation Depor’rmem‘ Peshcwor
Thc Zirector General, Small Dams,’ ‘Peshawar.

All Sugerinfending Engineers of lmgchon Depor‘rmen’r
PS 1c Minister for Irmigation, Khyber Pakhtunkhwa.
PSO Ic Chief Secretary, Khyber Pakhtunkhwa. - e
The 3e ztion Officer (Dev:) Imigation- Department.
The S ction Officer (General), Irr|gof|on Depon‘men’r
. The off cer concerned,
. The Di icfrict Accounis Officer, DI Khon
PSto s acr@’rory Irrigation Deportmen’r'
CPS 1o 5. :cre!ory Es.obllshmen’r Depon‘menf
.PA to Additional s Secretary, irrrgohon Deporfmenf
. Person il file of the officer. '

) —
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Secrron O flcer
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Hrgerdre :ﬁ’_r'r_ﬂ,

iy

' NOTIFIGATION -

GOVERNMENT OF KHYBER PAKP
lRRlGATlON DEPARTMENT

Dated Pésh'&w'dr“tﬁé‘oafh*fuévembe'r; 2018

No. SO(EY/IRRI/9- 3/99/NAB/Vol-Il: - Pursuon’r fo- Peshczwor Htgi%‘ Court

(D.1. Khollw Bom,h) judgmem‘ in C.O0.C No. 747- D/2018 WI’rh CM No 748- D/2018'

dated 25 09. 2018 and *advice tendered- by the Low Porllomen’rory Affairs and . "
. Human: ngh1< Department vide letter No. SO{OP [)/LD/S 4/2012- Vol 11-36237- 38,

dated 25 10. 2318 the Competent Authora’ry hos been pleosed To w:’rhdrow the

| major penol‘ry of "Reduchon to a lower pay- scole for. 1hree yeqrs |mposed on;

Mr. H|dd1yc11 Jlah, Assistant Engineer(BS- 17)/SDO Gomal Zarm lmgo'nonQ Sup l i

Duwsson DI Ihon under the Khyber Pakhtunkhwa Civil- Servdm‘s (Effac1ency,

Drmphne) Rules, 2011 v;de this Depor’fmem‘ no’nﬁcohon dated 30.05. 2018 subject-'

to final decnsnc»n by the Hon ble Supreme Cour'r of Pokaston in Suo MoTu case No
17 of 203

' Secreiory to Govi of Khyber Pckhiunkhwo

; Irrigchon Depcrtmeni
Endst. No & dqie even.

(Copy of the above is forwarded ’ro -
The: Accountant General, Khyber Pokhiunkhwc Peshowcnr
. The Chief Engineer (South) Imgo’non Depor’rment Peshowor

1

2

3., The Chief-Engineer {North). IrrlgohonsDepor’rmen’r Peshawar.
4} The Director General, Smail Doms Peshcwc:r '
5
6
7

LAl Supenniendmg Engineers of Imgé’non Deporimen’r
4 PS to'Minister for Irigation, Khyber Pokhiunkhwo
2 PSO to Chief Secretary, Khyber Pakhtunkbhwa.

8. The Section Officer [Dev:) Imigation Depor’rmem

9. The Section Officer (General), lrrigchon Depon‘men’r
-10. The officer concerned.-

11.The District Accounts Officer, D thm -
12.PS 16 Secretary Irrigation Deportmenf ' '
13. PS 10 Secretary Establishment Depar’rmem‘

14. PA t5 Additional Secretary, Irigation Depor’rmem
15. Per°3nol file of the officer.

Section OFficar (Est:]
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} i
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BEFORE THE KHYBER PAKHTUNKHWA SERV!CE TRIBUNAL

. CAMP COURTDLKHAN |
RVICE APPEAL NO. 1330‘2018 cmd 1331 2018

s Khushal thn & Hlddydl' Ullah S - (Appellanis)
: HAss;s’rant Engineers (BS- 17) - :
g e!mgcﬂlon Deparfmen’r

| | VERSUS ~:;I'[,ﬂ; j
Govt olf Khyber Pakhtunkhwa ' - _-'7‘. (Respondenis)
Through Secretary Irigation & others - L

IMPLEM‘ENTAHTON REPORT ON BEHALF OF OFFICIAL RESPONDENTS

o 'Refpec‘rfully >heweth -

The'! dppe Ildn’rs Engr Khushdl Khan dnd Engr Hlddyo’r UHOh Assm’rdnt
,Engmeers (BS 17) Irigation Department were proceeded under,
Efﬁ<3|ency and Discipline. Rules 2011 and were awarded the mOJO!’H
pend!’ry of “Reduchon to a lower pay sco{e for three yedrs" on the ‘
DOSIS of v>lun’rdrlly return of the embezzled pubhc money dmoun’nng o

Rs. 872 736/~ dnd 440, 986/- respechvely to: NAB Au’fhonhes vide

no’r:ﬁcahcuns dated 30-05-2018. (Annex 1.&. Il)
l

Aggraevej by the scud nofifications Engr: Khushdl Khdn & Hlddyd’r U”Oh
filed! writ petition No. 2793- P/2018 and COC No 747-D/2018 Wlth CM
No. 748 D/2015. In pursuonce of these writ: petitions and dthce of Law,
Depdr’rmen’r the Competent Au’rhon’ry wn‘hdrew the said- pendl’nes

nmposeo upon the oppelldnis V|de nohflconhons dd’fed 08 11 20]8
‘Annex II&lV) '

e

Secfetar?/'{/( gailon o
Govi of Khyber Pckhiunkhwa ‘

(Respondents No 03)

— to. N ‘
A ~




9/NAB/V0| 11 WHEREAS, Engr Khushol thn Assus’rom:
(BS 17)/E?<ecuhve Engm@er (OPS), Kohat. Irngcmon va15|on Kohat was
led ogomgi uncier the Khyber Pakhtunkhwa Civil Servorﬁs (EffICIenC\/ &
ph"\;—') Rules, 9011 in the vo!un’rorlly refurned the. embezzled public:money
mn.hrm to Rs 8'72 /dé/ to NA!B .

- f\NDlWhFRcAS for The said ocf/omlsmon speuhed tn rule-3 of the
isid], he was served Show Couse nofice to whach he rephed
I ’TN

C AND,WHERzZAS, he was provnded opporfumiy of personol heonng as
| Juirddiunder Rule- 15 Of Khyber Pokhfunkhwo Government Servants.(Efficiency
& ’Wr*mln hel Rules, l’)O 1 co O 1o xulﬁll thelegal requwemen’ft :

.l«'/*} - t ' ,JOW- THEREFORE the Compeien‘r Auihorlty of.’re'rf having
cHrsiclered the cilcuge* material -on record and explanation -of -the. officer
rned in exercise of the Powers under.Rule- 4 10} {i} of Khyber Pakhtunkhwo
ardanis lEffIC ency- & Discipline) Rules, 2011, has. been plecsed to-impose
iz r penally fof ‘Reduchon fo a lower pay scc[e for. thiree yeors upon the
.l ‘r~mr~snhorn==d offlcel . « o

AR o Secrefqry to'Govi.bfichy,
s | . R lrr:gcﬂo
| EndstNo. & doteeven, ‘ ;
| 1 T Copy|of the: above'is: forwcirded ton-- e i
VU1 The Accountant General, khyber Pakhitgrkhwa; Peshiawar.
_ 2.!The Chief Engineer. (S8UTH) Inigatith Depdrment,iPeshiavwar, -
o 3. The Chisf Engineer (Norfh) Irigdtion Departmert; Pesh@wcnr
! 4. The Director General, Small Dams, Peshawar. : ~
" S All Superintend *ng Engirieers of Irigation Deparfmeni
FPS to Minister for Irigation, Khyber Pakhiunkhwa.
(PO To Chiefl Secretary, Khyber Pakhtunkhwa.
3. The Saction Officer {Dev:) Irrigation Deportmenf
‘The Section Cfficer (General), wngoﬂon Depar‘rmem
101 The orflcer concerned.
1The D |smc;1 Ac,counfs Officer, Kohat.
12PS to Vecreiorv !rnqchon Depaortment. .
~ . 13|PS to Secreiory Establishment Department. .
=44 |PA 10 Additioncl Secretary, Imgcmon Depor?men’r
I5.Personal flle of the officer.

—

H
T

’ . secfionOfficer (Estt) s




R

G OVERNMENTOF KHYBER PAKHTL 4 7
! *IRRIGATION'DEPAR M

(EYARRE/94 ONAB/VOLN  WHEREAS, VRIEEIIEE :
Tnsarit85-17)/SDO, omal Yam Imigafion Sub Division. DJ. Khon Wos
: ' d-againsi under the -Khyber Pakfitunkhwa Civil. Servants- {Efficiency &
liziping) Rules, 200170 the volustarily refurned the embezzled public MONEY
. -=::i,r}*;)»-?.rlr;:".1'i?.i\g toRs. | :5‘[0‘000.-’- to NAB. Co :

\

o, (it e was se%rved show Gause notfice to which he replied.
| Lo
T o

; AND WHEREAS, he-was provided op‘p'or%u‘niw of persond! hearing s

sk under Rule- 15 of Khyber Pakhtinkhwa Government Servants, (Efficiency
s oiphineg) F?:ules.fi?.{)l 1 50 as fo fulfill ine legal requirements. '
i NOW  THEREFORE, fhe Compefent- ~:AQ_Th‘OrH‘y,;_; after having
Anpgrdated the ¢harges, material ,on-'re‘cordoﬁd:é&bldrﬁjo'ﬁoﬁ‘@ of the- officer
srnaed, in exercise of the POwers undér Rule- 4 (b){i)-of Knyber Pakhiunkhwd
@ srsonis (Efficiency & Discipline) Rules, 201 1, has b‘eeh‘-plérdse'd'io impose
tion to a lower pay scdlesfor three years” upon \fhe

i a"u;ni',c:lr Deno!t\/! of “Reduc
sioreméntioned officer
( H .

j 4 _
R | . secrefaryto GoV rtnkhwa
itndst. No. & dale.even. o L
B ' Copy of the above is forwardedto- - I o
- 1. The Accountant General, Khyber Pakntunkhwa, Peshawdr.
' 2. The Chief Engineer (S"o&";f,h}~|rrigd-ﬁdn'D‘é:pcji‘ih’f]é_n-’[;iP'ésﬁi‘dwpr,--' -
"3, The Chief Engineer {Noith) irifgation Depatment, Pestiawar:.” .
4 The Director izeneral, Small Dams, Peshawar. o
Al Superi.ni'er\ding‘Eng'in'éers of ~Ir'r'|gq’fion"Depdrfméﬁt'ﬁl'
PS to Minister for Irfigation, Khyber Pakhtenkhwa.
PO to Chief Secretary, Khyber Pakhiunkhwd.
The Section Officer (Dev:) migation Department.
The Seciion Officer (Generall, Imigation-Depariment.
. #5e officer concerned. ' ‘ o
The Distric! Accounts Officer, D.I. Khan.
PS to Secretary lrrigation Department.

o

g
R
S S TR L

‘ : s

]
12,
- 113, PS to Secrelary Esiablisnment Department, o
./,,w:. FA to Additional Secretary. Irigafion Department.,
71 5 :

personal file of the officer.

|

b
1

|
|
i
]
{
!

1T AND ;iNHERzAS, for the soid"qcf/om‘iésﬁon;;s'p'e'ci'ﬁed in rle-3 of the




NOTH-ICA

IRRIGATION DEPART

‘Dated Peshawar the 08" November, 2018
TION - ,

fNo SO(E)/

IRR!: /'? 3/99/NAB/Vol-li; In pursuance of advice tendered by the

been plec
for three y
Cancy Frni:

(Efficien

t

l

review pef
‘ i

!

i :
Endst. No., & date even.

Low “orllomaniory Affcnrs and Human Rights Depcrfmen’r vide letter No. SO{OP-
!}/LD/5—4/?OI° \/ol II- 36237 38, dated 25.10. 20]8 fhe. Competent AuThonfy has

sed I() wnhdrow fhe major penalty of “Reduchon to a lower pay scale

ears” mposed on Mr. Khushal, Executive Engmeer {BS- 17J(OPSJ Marwat

S LA bt 4 e TS

cmun D!v:sron Bannu under the Khyber Pckh’runkhwo Civil Servcmfs

\'/( & Dsc:rlme) Rules, 2011 vide this DeporTmem‘ nofification doted
30.05.2018|

subject fo final decision by the Hon'ble Supreme Court of Pokis’ran in

1

ition i m SuoMoty. case No 17 of 2016.

Secreiary to Govi of Khyber Pckhfunkhwc
Imgctlon Departmen‘r

_.__4,.._.;,-‘_,-., =

Cepy of the above is forwc:rded to:-
he Accountant Generof Khyber Pokh’runkhwc Peshawar.

he Chief Engineer (Soufh) Irngcn’rlon Depcn"rmen’r Peshawar.
he Chief Engineer (North) Irrigation” Department, Peshawar., ‘

O N -

@ o

he Director General, Small Dams, Peshawar. p

Al Superintending Engineers of Imgo’rlon Department.

RS to Minister for frigation, Khyber Pakhtunkhwa. TR
P|SO fc. Chief Secretary, Khyber Pakhtunkhwa. - S
The Section Officer (Dev:} Imigation Department. '

7. The Seztion Officer (General), lrigation Depcrimenf

10. The officer concerned.

1 i._The Dishiict Accounts Officer, D.I. Khan.

12. RS to o’acroiory Irrigation Department.

13. PS fo 5 =cr9fory Estcblishment Department.

14, PA to Additional Secretary, Irrigation Depc:r’fmem‘
| 15, Person 2l file of the officer.

- | | /'/'**

.
ection Of




s LR 1 GOVERNMENT OF KHYBER PAK
o IRRIGATION DEPARTMENT

{ : - ' Dated Peshawar the 08" November, 2018
NOTIFIGATION -

' No. SO(E)/IRRI:/9-3/99/NAB/Vol-It Pusuant fo Peshawar High Court
(D.I.K‘hoiw Bench) jgdgmen-f-in C.0.C No. 747-D/2Ql8‘wi’rh CM No. 748-D/2018
dated 25. O9.2Q]8‘ond'i'odvice tendered by' thé Law, Parliamentary Affairs and
.',Humon Rights Department vide letter No. SO{OP-I)/LD/5-4/2012-Vol-I-36237-38,
daled 25 10. 95 18, the Competent Au‘rhorh‘y has been piéosed to withdraw the

Jor p:nolry of “Reduchon to a lower pay scale for three years” imposed on
i
Mr. H|d<1yol _.Jilon Assistant Engineer(8S-17)/SDO, Gomal Zam -lrrigation: Sub

Dlvnsn_on1 Dl khan under the Khyber Pakhtunkhwa Civil Servon"rs (Eff)Clency &‘ -
‘Disciplinga) Rulfas 2011 v;de this Deportmen’r noftification dated 30.05.2018 subjecf' o
to finail deCLIQI"I by the Hon ble Supreme Court of Pakistan in Suo Motu case No.

17 02016, |

; . - Secretfary to Govt. of Khyber Pakhtunkhwa
- : : . : Irigation Department

 Endst. No. & dute even. ‘

' Copy of the above is forwarded to:-

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

1.
2 The Chief Engineer (South) Irrigation Department, Peshawar.
‘ 3, The ChiefEngineer (North) Irrigation Department, Peshowor
. 4} The Director General, Small Dams, Peshawarr,
ey 51 Al Superintending Engineers of Irigation Department,
' 41 PS to Minister for Irigation, Khyber Pakhtunkhwa.
/.1 PSO to Chief Secretary, Khyber Pakhtunkhwa.
0 8| The 3ection Officer (Dev:) Irigation Department. .
1 9. The Section Officer (General), Iigation Department.
-10. The officer concemed.
1:‘_The District Accounts Officer, D.1. Khan.

12. PS to Secretary Irigation Department.

13. PS 10 Secretary Establishment Department:

14. PA 2 Additional Secretary, Irrigation Depariment.

15. Persondal file of the officer. d

| S (ool
; - ' : - Section Officer (Estt:)




CAMP COURT D l KHAN

- \/ | DBEFORETHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

SERVICE APPEAL NO. 1330/2018 cmd 1331 /2018

4 ',Khushdl Khan & Hldayct Ullah

| (Appellonts)
. Asssstcnt Engineers (BS-17) : :
. .'lmgaﬂon Depqriment R
| ‘ -VERSUSV“L] SR
Govt. of Khyber Pdkhtunkth

. Through Secretary lrngchon & others -~ .- :
' ‘IMPLEMENTAHTON REPORT. ON BEHALF OF OFFICIAL RESPONDENTS

| -Respec’rfull\/ ;heweth -

The ! oppe ilonts Engr Khushol Khon ond Engr Hldoycn‘ Ulioh Assrsicmt
Engmeers (BS 17) - Imigation Deportmen’r were proceeded under.;
Effrcrency and Discipline. Rules 2011 ond were awarded .the major

penol’ry cf “Reduction to a.lower poy scczle for three yeors" on the

bosrs of v )lunfonly return of the embezzled publtc money Gmoun’rtng to

872 736/- and 440,986/- respechvely ’ro NAB Au’rhon’nes vrde

no’nfrcohons dated 30-05-2018. (Annex -1& ll)
g

filed writ petition No. 2793 P/2018 and COC No. 747 D/2018 WI’rh CM
No. 748 D/2018.In pursuonce of 1‘hese wn’r pe’rmons and crdvrce of Law,
Depor’rmen’r the Competent Au’rhon’ry wn‘hdrew the sond penoi’nes

imposed upon the oppellonts wde no’nfrccmons do’red 08«11 20]8 :

(Annex HE X IV)

. N

Sécré’t&?ﬁi 1gahon

. . 'Govt of Khyber Pckhtunkhwd' '-

. B (Respondents No 03)

- "('Re‘sp'ondénts)‘

Aggrrevej by the scud notifications Engr Khushcl Khon & Hidoyor Ulloh :




L flr‘)f'T o Rs. 872 /dé/ to NAQB

l
AND WHERZAS, he was. p:owded opporfunliy of personol heoung as
i :..|'Hmr' under Rule- 15 of Khyber Pakhtunkhwa Govemmen’r Sérvarits (thoencv
E Disz mhr 2) Bules, 701] (0 G5 'o;uihll the: Iegof requwemen‘b :

Mmi B 'IGW' TPLREFORE the Compe1en’r Aufhonfy after. hovmg
T MMnsiciera irie (.hcuu mdterial -on record and explononon of -thie: officer
m"w" i exercise r{f the Powers under Rule- 41b) i} of Khyber Pakhfunkhwa

s rrmcremy & Discipline) Rules, 2011, ‘has-beep’ pieosed ’ro IMpose
e miojar penoliy! of “Reduction. to o Iower pay: scale for ihree years upon the
f‘.:f-:‘rvmenhonfd ofhcer A ; et

i i

P ‘ Secreiaryfo‘éG‘
11'1']9(3”.0‘

i bndsf No‘I & date éven A
oL f"opy oﬂhe obove‘-‘rs“forworded 10-“’ -
o The Accuntant Genéral: Khvioet Pakk
<o The Crief Engineer! {South! % .
3 The Chief l:nglmer (Norih-‘ffrrlgo’non Depor’rmenf Peshewczr e
4. The Director General, Smiall Dams, Peshawar. o
S Al xuoerlmenl frng Engingers of: Iigatior Depor’rmenf
PS5 1o minister for Irigation. Khyber Pakhiunkhwa. '
il PO o Chief s sacretary, Khyber Pakhtunkhwar,
- 4. The Section O icer (Dev:) Irigation Deporimen’r
2. l.w“er*hon Cificer {Genero!) lrngohon Deparfmem
lU The orhcercom ermned.
Thr ms’mci Accounts Officer, Kohat.
I“ PS 1o 8 Uecr\,’forv lrrlqohon Department. .
13.4PS 1o Jecre’rory Fs?cbllshmen’r Deporfmen’r
--—+I iPA 1o Addmoncl Secretary, trrlgohon Deparfmen’r
75 Personol ffle of ihe officer.

E
) ' '; i

Section Officer (Estt:)

|
|
{
|
i

: 4
\ .
'.\ N N .

g WHEREAS, Engr Khushol th:n Assu;fon’f?
: !!:'ij A [P“ 17)/; ébuhve Enganeer {OPS), Kohat. lmgohon DIVISIOI’I Kehat was
e e el mgomst uncier the Khyber Pokhiunkhwo Civil Servom‘s (Efflc:lency & .
) Rules, 2011 ir the volun’ronly reTurned the embezzled pubhc moncy.

'
i
t
i
|
1
1
|
i
H



m‘, >O(E]/]RRI /9 3k ‘/:Nﬁ B/Vol 1] WHEREAS, aaglss
TOINE M {85-17}/3DO, Gomal Zom  lirigation Sub Dmsuon Dl
" el -against uncler the Khyber Pokhtunkhwo Civil. Servonts (thc;enry &
A u,,.nﬁ‘) rRules, zOII inthe volustarily retumed the embezzied public money

-g laist |h?q fo Rs. 150 OOO - 1o NAB

4 : AND: WHE’“ AS, for 1he ;cnd oct/om|sston specn‘led m ruira
": Fie wls served Show Cause nofice to whnch he’ replxed

dl hearing as

AND \NHEP ZAS, he was provided opportumiy of. person \
(Fﬁic‘_ie‘ncv

vl uncler F’u1e 15 of Khyber Pakhi unknwa Government Sewonis
ipling) Rules: 'ZO s0 as to fulfill the legal requirements. :

'NOW THEREFORE, ihe = Competenit: - uthorﬁy affer. hoving

dumsderad the charges,

ned!, in exercise of the Powers under Rule- 4 (b)[l} of Khyber | PakRiunkhwo

& :‘-‘m|< ¢ penaity of “Reduction to a lower pay “scale for thrge yecsrs upon the
o f|1F~| HDoned OlflC(l . :

Secretc:ry—"i-"" G

Endst. No & doie even.. . ;

" C opy of the above is forworded to- -

The Accountani Gerneral, Khyber Pokh’runkhwe Pesh@wor

The Chief [;m;meer (Soum‘h) irigation Depd 1P :
wc Chlef Engjineer (Nor‘rh) I'rlgcn‘lon Departy
he Director i3enerdl; Sall Dams, Pestidwar: :

JH Superintending. Engmpers of lmgcmon Deporﬁment

PS to Minister for Irrigation, Khyber Pokh’runkhwo o

7 PO to Chief, Secretory, Khyber Paknhtunkhwa.

5 The Section Officer [Dev:) rigation Department.

2 The Seciion Officer (Generol] tmgohon Depqr’fmem

Lo Hie officer concerned.. :

11, The Districi Accounts Officer. DL Khon

2. PS to Secretary 1rngohon Depo.tmem‘

13 PS 1o Secrelary Establishment DeporTmen’( .

L4, PA to Additional Secretary, irigation Department.

715 Personal filz of the officer.

A BRY — -

| T
=

~
O

Khon “wds

3 0f the

material on record ‘and-. expldnohon ‘of ihe- officer

onts (Efficiency & leCI]:)th) Rules, 2011, hds been: pleosed to iImpose

et
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L e

GOVFRNMENT OF KHYBER PAKHT
iRRIGATION DEPART

'Da’re'd Peshawar the 08" November, 2018
NOTIF |CAT|ON ' '

INo. SO(E)/[RRI /? 3/99/NAB/Vol Il; In pursuance of deic‘:'e tendered by the

Ln W, Jorllommmory Affairs and Human Rights Depclrffnen’f vide letter No. SO(OF’—
l)/l D/5- 4/2017 Vol-II- 36237 38, -dated 25.10. 2018 the. Compefenf AuThonTy has
been plealsed fo wfrhdrow the major penalty of “Reduchon to a lower pay scale
for three years ‘mposed on Mr. Khushal, Executive Engineer (BS-1 7){OPS) Marwait

e it ot PP

(“rmrl' Irngohun Oivision Bannu’ under the Khyber Pokhfunkhwa Civil Servon‘rs
(E.-m-wcy & l)ucaplme) Rules, 2011 vide this DeporTmen‘r nofification dated
80 0s5. /O}S,SUL'I'::: to final decision by the Hon'ble Supreme Court of Pok|s’rcm in
review pemlon I Suo:Motu.case No. 17 of 201 6.

: | >
i
H

Secretfary fo Govt. of Khyber Pakhtunkhwa
irrigation Department

Endst. No. & date even,
| Ceopy of the above is forwarded to:-

1. The Adcountant General, Khyber Pakhfunkhwa, Peshawar.
; 2. T[hp Chief Engineer (South) Irrigation Depdr’rmem‘ Peshawar.
The Chief Engineer (North) Irrigation Department, Peshawar.
The Ciector General, Smail Dams, ‘Peshawar,
All Superintending Engineers of 1mgo’r|on Department.
PS 1o Minister for Imigation, Khyber Pakhtunkhwa.
RSO fc Chief Secretary, Khyber Pakhtunkhwa. -
The S=ztion Officer (Dev:) Imigation Depcn‘mem‘
The Setion Officer [Generol) Irrigation Depor‘rmemL
.The offizer concerned,
The ¢ Lictrict Accounts Officer, D, Khan.
. PS to Szcretary Irigation DeporTmen’r
-PS 1o Szcretary Establishment Department. -
PA 1o Additional Secretary, Irrigation Depor’rment
.Person il file of the officer.

[
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Eraams Oy .

* GOVERNMENT OF KHYBER PAKF - -
IRRIGATION DEPARTMENT

R " Dated Peshawar flie 08" November, 2018
NonHOAnow . |

No. SO(E)/IRRI /9- 3/99/NAB/V0I 1l Pursudnf to" Peshawar High Court
(D Khoriw Bom,h] judgment in C.0.C No. 747- D/2018 with CM No. 748-D/2018
dated 25 09. 20 8 and ‘advice tendered by thé Law, Porllomem‘ory Affairs-and .

. Human' nghlc Department vide letter No. SO{OP i)/LD/o 4/2012-Vol-lIl- 36237- 38,

dated 25 10. ’?318 the Competent AuThon‘ty has. been pleosed to wn’rhdrow the

niajor penelly of “Reduchon to a lower pay scale for. 1hrep years' lmposed on

Mr. Hld@yof Jlloh Assistant Engineer(BS-17)/SDO; Gomol larn |rngohon Sub, RN

Division, |D! Ihcm under the Khyber Pakhtunkhwa Civil- Servom‘s (Efﬁc:ency &'l
Disci phne) Rules, 2011 wde this Depor’rmen’r noftification dated 30.05.2018 subjec’f-

to final qiecmon by the Hon ble Supreme Courf of Pakistan in Suo Motu cose No

17 0f 2016,
|

H
[

i Secretary to Govt. of Khyber Pakhtunkhwa
| Irrigation Department

Endst, No. & date even, ' ‘

(-opy of the above is forwarded to:-

The: Accountant General, Khyber Pakhtunkhwa, Peshawar.
i The Chief'Engineer (South) Irrigation Department, Peshawar.’
- The Chief Engineer {North) Irigation Department, Peshawar.
The Director General, Small Dams, Peshawar.
All Superintending Engineers of Irrigation. Department.
PS to Minister for Irrigation, Khyber Pakhtunkhwa.
PSO to Chief Secretary, Khyber Pakhtunkhwa.
The Section Officer (Dev:) Irigation Department. |
The Section Officer (General), Irigation Deportmen’r
. The officer concerned.-
.The District Accounts Officer D.L Khan.
.PSte Secretary Irigation Department.
. PS to Secretary Establishment Department.
. PA t2 Additional Secretary, Irigation Depdrtiment.
. Personal file-of the officer.
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