BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL
PESHAWAR

|
Appeal No. 1469/%01 8

Date of Institution ... . ; 05.12.2018

Date of Decision ... | 14.01.2019

Irfan Ali Shah Ex-Constable No. 2025 R/O'Hassan Khel Essa Khel, Tehsil and
District Bannu. - ... (Appellant)

VERSUS |

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and ™ others.

"l (Respondents)
MR. JEHANGIR KHAN, : ~ ‘
Advocate. | ‘ ... Forappellant
: o
MR. HAMID FAROOQ DURRANI, : ...  CHAIRMAN

|

HAMID FAROOQ DURRANI, CHAIRMAN:-

The facts as laid down in the memorandum of appeal'in hand are that the
appellant joined'Khyber Pakhtunkhwa Police Departnrent as Constable in July, 2007.
He vtfas removed from service on 28.05.2009 on account.of absence from duty.
Thereafter, departmental appeal of appellant was rejected vrde order dated
01.08.2009. On 10.11.2016 the appeal under Rule 11-A of Imyber Pakhtunkhwa

Pollce Rules, 1974 was also disinissed on the ground of limitation as well as merits,

|

2. I have heard learned counsel for the a}[)pellant who questioned the impugned
- : | -{

hence the instant service appeal.

order dated 28.05.2009 méinly on the ground that it was giver retrospective effect,

therefore, was void. The period of limitation f(!)r filing of appeal:w/as, therefore, not to
r | _ ‘ ,
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run against such order. He, in the said regard, relied on judgment pronounced by this

Tribunal in Service Appeal No. 1108/2016.
3. It is undeniable fact that the -appellar{t absented himéelf ‘from duty w.e.f
30.11.2008. On the said count, he was proceelded against departmentally under the -
provisions of Khyber Pakhtunkhwa Remoéfa] from Service (Special Power)
Ordinance, 2000 and notices of his absence were published in two "daily newspapers
on 20.02.2009. A éhow cause notice was sent tci) hié residence which was received by
him on 22.04.2009. The impugned order dated’ 28.05.2009, imposing major penalty
of removal from ser;/ice was, therefore, passea against the appellant on account of
absence of more than five rhonths. The order v{vas though given effect from the date
of absence of appellant.

The record is also depictive of the fact that an appeal against the order of

|
removal was submitted by the appellant purelly on the grounid of absence due to

domestic issues which was rejected on 01.08.;2009. The appeij‘ant, thereafter, went
into slumber for more than seven years, and | then preferred departmental

| :
appeal/review under Rule-11-A of Khyber Pakhtunkhwa Police Rules, 1975. Upon

rejection of said appeal on 10.11.2016, once aigain, the appellant remained indolent

~and brought the appeal in hand on 05.12.2018.iHere it shall not be out of place to

{

note that owing to the proceedings taken agamst the appel!art under the Khyber
Pakhtunkhwa Removal from Service (Special Power) Ordmance 2009,he was barred
from submitting any review petition under Rulei 11-A of Khyber Pakhtunkhwa Police
Rules, 1975 after rejection of his departmental a{ppeal.

4, Ih view of the above facts it'becomeé abtmdantly clear that the appeal in hand
is hopelessly b‘arr‘ed by time.AThe judgment .(i)f this Tribuna:i‘vrelied upon by the.

appellant is also distinguishable due to the fact that codal requirements were not

[V .9
,fu]ﬁlledﬂthe referred case during proceedings against the appellant therein which was

not the case in the instant appeal. It also requir!es to be noted that the retrospective
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operation of order of removal dated 28.05.2([)09 would not vitiate the proceedings‘

against the appellant as the error in the order isllcurable, as such, the same is modified

~ to have effect from the dafe of its issuance i.e.=28.05.2009 and not from 30.11.2008.
With the said modification the appeal in hand 1sI dismissed in limine.
|

|
File be consigned to record room upon completion.

|

|

| (HAMID FAR®OQ DURRANI)
CHAIRMAN

ANNOUNCED
14.01.2019
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Form- A |
FORM OF ORDER|SHEET
Court of ‘
Case No. 1469/2018
. |
S.No. | Date of order Order or other proceedings with signature of judge
proceedings :
1 2 3
1 07/12/2018 | The appeal of Mr. lrff:\n Ali Shah resubmitted today by Mr.
Jehangir Khan Advocate may be entered in the Institution Register and
put up to the Worthy Chairmanifor proper order please.
| e
REGISTRAR 5 { ;'>,| fQ
5 \3] \')// pRl This case is entrusted to S. Bench for preliminary hearing to be

L

CHAIRMAN




|
The appeal of Mr. Irfan Ali Shah Ex-ConstabI:e No. 2025 r/o Hassan Khel Essa Khel

District Bannu received today i.e.-on 05.12.2018 is incomplete on the following score which _ |

is returned to the counsel for the appellant for completion and resubmission within 15 days.

|
opy of revision petition mentioned in the memo of appeal is not attached with the
appeal which may be placed on it. l

2- Copy of order dated 10.11.2016 is illegible which may be replaced by legible/better
one.

3- Annexures of the appeal may be attested.

No._ &3 S:f /S.T, ' . , . i

Dt. Oé; I /2018, | \

| REGISTRAR -
| SERVICE TRIBUNAL
| KHYBER PAKHTUNKHWA

PESHAWAR. _ ;
Mr. Jahangir Khan Adv. Pesh. ‘ '
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BEFORE THE HONOURABLE SERVICE TRiBUNAL KHYBER PUKHTUNKHWA,

PESHAWAR
|

|
Service Appeal Nof 2018 |
|
|

Irfan Ali Shah

VERSUS

P.P.O KP and l_others
|

I INDEX X
|
S NO DESCRIPTION OF DOCUMENTS | ANNEX PAGE"
1. | Grounds of Appeal alongwith Affidavit 01- 06
|
2. | Addresses of the parties | 07
3. , Copy of the order dated 28-05-20109 ‘A’ 08
4. |Copy of the application and order dated ‘B’ 09
01*" August, 2009 |
5. |Copy of the departmental appeal and ‘) 10
| order dated /o-//-74 | '
6. | Wakalat Nama (In original) |

11

Dated: -05-12-2018

i
Appeuant
|

- Through:

12

(JEHANGIR KHAN)

Advocate

ngh Court, Peshawar

Office: C-2 Rehman Plaza

Khyber Bazar, Peshawar
Cell # 0334-1600044

|
|
\
I

|




. BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
PESHAWAR

Khyber Pakbhtulkihvwn

. | - Service Iribunnat
In Re: Service Appeal No IQé iz /2018 Diasy NO--’L?—-B— /
buca QS ]12- /2]
i .

|
| -
' Irfan-Ali Shah Ex-Constable No 2(525 R/0 Hassan Khel Essa Khel,

Tehsil and District BanNU...c.ccceveeeeivenrenee e (Appellant)

VERSUIS
1. Provincial Police Officer, Kh;ber Pakhtunkhwa, Peshawar
2.  Commandant FRP, Khyber nghtunkhwa, 'Pe‘shawar
3. Superintendant of Police, Kh!yber Pakhtunkhwa, Peshawar
4. Capital City Police Officer, Peshawar .
5. AlG/Establishment Khyber Pakhtunkhwa Police, Peshawar

6. District Police Officer, Bannu..... [T (Respondents)

Appeal under Section 4 !of the Khyber Pakhtunkhwa

Filledto~-day
o i Services Tribunal Act, 1974 against the impugned
R@gﬁstrar !
f[n—r () . order dated 10-11-2016, whereby the review

i

F
petition of the Appellant has been re]ected against

3?&"“11‘3““"““ ~-day the order dated : 0‘1—_(’)'8'399_9_j “whereby the

: | L :
punishment of removal from service as major
Wegistrar ' : ‘

7L,V“Q‘ punishment was awbrded/co'nfirmedt’:: by the
Respondent No 2 for no good ground,!which is -
against the law, constitution and I,-f"/norms of

natural justice: hence| the same is void ab-initio




\

PRAYER IN APPEAL:-

@ P A[

awarded to the Appellant.

On acceptance of instant |appeal, the order dated 10"
November, 2016, 01°" August, 2009 and 28" May, 2009 may

be kindly be set aside the Respondents may be directed to

reinstate the Appellant intolhis service as with all back and

consequential benefits, any% other remedy which this this
| | |
Honourable Tribunal deem fit and appropriate may also be

Respectfully Sheweth:- 1

1)

2)

3)

The Appellant humbly submi;ts as under:- -

That the Appellant joined the Khyber Pakhtunkhwa Police
Department as constable II’] July, 2007 and then the

Appellant performed his duties with full zeal and devotion.
|

That then the Appellant ?was removed/dismissed from

service on the ground of absence from duty without any

show cause notice and wit:hout giving an opportunity of

hearing to the Appellant by the Respondent No 6 vide order

dated 28-05-2009. (Copy of ithe order is attached as Annex
—

). g

That thereafter, the Respondent No 2 confirmed the order
of the Respondent No 3 vide order dated 01-08-2009 and
then the Respohdent No 2 jalso failed to comply with the

provision of law as neither the Appellant was provided




GROUNDS: -

A)

proper opportunity of hearing nor the Respondent No 2
properly appreciated the documentary evidence provided -

by fhe 'Abpellant. (Copy of the order is attached as Annex

‘B’).

That thereafter, the Responﬁent No 5 vide order dated 10"
November, 2016 dismissed the departmental appeal of the
Appellant on the ground of|limitation. (Copy of the order

dated 10-11-2016 is attached as Annex ‘C’).

That feeling extremely aggn{eved from the order dated 10"

|r
November, 2016, 01% Augusfi, 2009 and 22" May, 2009; the

{

Appellant approaches 'thiss Honourable Tribunal on the

|
following grounds inter-alia:-

That the orders mentioned above are against the law,
facts, norms of justice and material available on record, ‘

hence not tenable. I
- |

That the Respondents passéd the impugned orders in total
haste without complying with the provisions of relevant

laws and constitution, hence liable to be set aside.

That the Respondents, while passing the impugned orders
| » '
have committed grave injustice by not giving any show

cause notice and opportuhi;ty of hearing to the Appellant,

hence the impugned orders !are void ab-initio.




F)

That the Respondents did not decide the case of the

Appellant in accordance with the prescribed procedure as

no proper chance of defence was provided to the

t

Appellant as neither theéstatement were recorded in

presence of the Appellanti nor give him opportunity of

defence which show that Et:he Appellant was condemned
|

unheard throughout, thus tihe impugned orders are liable

to be set aside on this score alone.

That the allegation levelediagainst the Appellént have not

_been proved through any cogent evidence and they Inquiry

Officer has reéommended tzhe punishment on the basis of
i

surmises and conjecture wI|'u'ch are not permissible under

the lawv of the land.

That the Appellant has noté been given proper chance of

personal hearing before imposing the penalty which is

against the norms of justicei.

That the Appellant has not |been dealt in accordance with

law, rules and principles of :Tjustice and fair play, therefore
|
the impugned orders are liable to be set aside.

That the other grounds not here specifically raised méy

also graciously be allowed to be raised at the time of

arguments.




", .

PRAYER:-

It is, therefore, most respectfully prayed
that on acceptance of this Aéppeal, the order dated 10" %i"
November, 2016, 01 August, 20509 and 28" May, 2009 may be
kindly be set aside the Responden%ts may be directed to reinstate
the Appellant into his service as \iNith atl back and consequential
benefits, any other remedy which this this Honourable Tribunal

deem fit and appropriate may alsé be awarded to the Appellant.

x|

;Appellant l{
s (4

(JEHANGIR KHAN)
'Advocate,
High Court Peshawar

Through:

Dated: -05-12-2018

_NOTE&
No such like appeal for the $ame Appellant has earlier been

fited by me before this Honourable Tribunal prior to instant

one.as pea th “:*W‘: Vil .

1(.
5

i
!
!

Lo e

Advocate &.——

e m
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PESHAWAR

Irfan Ali Shah
VERSUS”ﬂ
P.P.O KP and others .

AFFIDAVIT

[, Irfan Ali Shah Ex-Constable No 2025 R/0 Hassan Khel Eésa N
- Khel, Tehsil and District Bannu, do hereby solemnly affi’rm _,and]"__

“declare on oath that all the contents of accompanying Apbeal?éré, o
i - Lo

- true and correct to the best of my kn_c')wledgez"?‘a‘;nd- beliéf ,a_"n'd";

nothing has been conceated OR withheld from' this Honourable

Court. |

! )

owug,/}

'DEPONENT

Identified by:-

B

(JEHANGIR KHAN)
Advocate
Peshawar

BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA o






BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,

PESHAWAR
l :

|
I

r
[rfan Ali Sh’lah
VERSUIS
P.P.O KP and cflJthers
|

ADDRESSES OF THE PARTIES
|

APPELLANT \

|
Irfan Ali Shah Ex-Constable No 2025 R/.0 Hassan Khel Essa Khel,

|

|

1. Provincial Police Officer, Khy!)er Pakhtunkhwa, Peshawar
|

2.  Commandant FCR, Khyber Pakhtunkhwa, Peshawar

Tehsil and District Bannu

RESPONDENTS

3. Superintendant of Police, Khyber Pakhtunkhwa, Peshawar
4. Capital City Police Officer, Pe’l‘shawar
5. AIG/Establishment Khyber Pakhtunkhwa Police, Peshawar

6. District Police Officer, Bannu}.

Appellant

| | -
Through: i d)L

(JEHANGIR KHAN)
/}dvocate,
Dated: 05-12-2018 High Court, Peshawar
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ih" Ampuaened mdu of umuval from service of pclmomr was passed vide order dated

T .
T

PLET Y e lmol\ time mm.d Thus his ’1}')")Cd' isrejected on grounds of hmnalmn and merit as well.

————

/f .
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(P#A\JIZ!EIS-IJIZJIRIEi]Bl;\PQ BUGV)
AIG/Establishment.
For Inspector General of Police. -
: Khyber Pakitunkhwa,
- , : I S - ' Peshuwar.

SR N o 7 _Z 6.
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.5qumkqwd: IV(TOﬁmhmm14' '
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M g hig npuoﬁl s }(‘}C( ted vide mdu dmcd 01.08.2009. The instant review n(,li'i('l‘ filedron
. '-‘_”_—.-——h— N
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OFFICE OF THE
INSPECTOR GENERAL POLICT:
KHYBER PAKHTUNKHWA
PESHAWAR
No S 7172/16 dated Peshawar the 10/11/2018

ORDER
This order is hereby passed to dlSpOSe of departmental appeal under Rule

11-A of Khyber Pakhtunkhwa Police Rule 1975 submitled Ex-Constable Irfan
Ali Shah-No 2025. The appellant was removed from service w. e.f 30.11.2008
by SP/FRP Bannu vide OB No 367 dated 28.05.2009 on the charge of abscmc
from duty for 05 months and 28 days.

His appeal was rejected by Commandant, FRP, Khyber Pakhtunkhwa,
Peshawar vide order Indst No 5889-90/EC dated 01.08.2009.

Meeting of Appellate Board was held on 06.10.2016 wherein appellant
was heard in person. Durmg healmg petitioner conlendgd that his mother was il
who later on died.

The impugned order of removal from servicer of petitioner was passed
vide order dated 28.05 2009 and his appeal was rejected vide order dated
01.08.2009. The mstant review petition filed on 23.02.2016 is badly time
barred. Thus his appeal is rejected on grounds of limitation and merit as well.

This order is issued with the approval by the Competent Authority.

(NAJEEB-UR-REHMAN BU GVI)
AIG/Establishment |
For Inspector General of Police.
Khyber Pakhtunkhwa

Peshawar
NO/S/7173-79/16

Copy of the above is forwarded to the:

Commandant FRP, Khyber Pakhtunkhwa Peshawar
Supdt: of Police FRP Bannu

PSO tb IGP/Khyber Pakhtunkhwa CPO Peshawar

PA to Addl: IGP/HQrs: Khyber Pakhtunkhwa Peshawar
PA to DIG/HQrs: Khyber. Pakhtunkhwa, Peshawar

\ Office Supdt: E-IV CPO Peshawar

AR S I SR

Central Registry Cell, CPO

ko)
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. hence the instant service appeal.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL
PESHAWAR

Appeal No. 1469/i2018 '

Date of Institution ... 05.12.2018

Date of Decision e 14.01.2019

Irfan Ali Shah Ex-Constable No. 2025 R/O. Hassan Khel Essa Khel, Tehsil and

District Bannu. , ... (Appellant)
VERSUS
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and 5 others.
... (Respondents)
MR. JEHANGIR KHAN, :
“Advocate. e For appellant.
MR. HAMID FAROOQ DURRANI, ...  CHAIRMAN -

JUDGMENT ;

HAMID FAROOQ DURRANI, CHAIRMAN:-

The facts as laid down in the memoréndum of appeal in hand are that the
|

appellant joined Khyber Pakhtunkhwa Police Department as Constable in July, 2007.

'He was removed from service on 28.05.2009 on account of absence from duty.

Thereafter, departmental appeal of appellanti was @89 rejected vide order dated
01.08.2009. On 10.11.2016 the appeal unde:r| Rule 11-A of Xhyber Pakhtunkhwa

Police Rules, 1974 was also dismissed on the|ground of limitation as well as merit)/
, /

2. I have heard learned counsel for the appellant who questioned the impugned
| .

- |
order dated 28.05.2009 mainly on the groundlthat it was given retrospective effect,

therefore, was void. The period of limitation for filing of appeal ‘was, therefore, notto

PR TP
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run agalnst such order. He in'the sald regard rlelled on Judgment pronounced by this

Tribunal in Service Appeal No. 1108/2016. |
3. It is undeniable fact that the appellatllt absented himf;:'elf from duty w.e.f
30.11.2008. On the said count,he was proceeded against departmentally under the .

provisions of Khyber Pakhtunkhwa Removal from Serv1ce (Special Power)
|

Ordinance, 2000 and notices of his ab‘sence were published in two daily newspapers
on 20.02. 2009 A show -cause notice was sent to his ‘residence which was received by
him on 22.04.2009. The impugned order dated 28 05. 2009 1mposmg major penalty of
removal from service was, therefore, passed lagainst lhe apptllant on account of
absence of more than five months. The order V\iras though given effect from the date
of absence of appellant. :

The record is also depictive of the fact that an appeal against the order of

| ' absemer dutts

removal was submitted by the appellant purely on the ground of /_domestlc issues
which was rejected on 01.08. 2009 The appclhnt thereaffeg we,nt into siumbef for
more than seven years and then prefelred depampenml appea1/1 Sview under Rule-11-
A of Khyber Pakhtunkhwa Police Rules, 1975. Upc ﬁ re]ecuon of eald appeal on

10.11.2016, once again, the appellant 1emamea| indolent and brought the appeal in

hand on 05.12.2018. Here, it shall not be out of % pla.ce to note that owing to the

proceedings taken against the appellant under i.thc V‘wbcr Pa khtunkhwa Removal

from Service (Special Power) Ordinancc; 200()”% ;«-va-' was barred from

qubmlttmg any review petltlon undel Rule ]1-A of Ixhyber I akhtunknwa Police
Rules, 1975 after fCJCCthH of his depaltmental appewl

4. In view of the above f: acls it becomeq abundamw clear that the appeal in hand

is hopelessly’barred by time. The judgment of th'fﬂ Trii"unal relied upon by the

appellant is also dl%tmgmshable due to tho fc ct that codll reg ulrements were not
fulfxlled n G proceedmgsZag ainst 1I1e mpellant mf rein Wh‘Ch was not

the case in the instant appeal. It also requires to be noted that the retrospective

P . ] - N o




: ‘ ' o
. 3
reattont of order of removal dated 28.05.2009 would not vitiate the proceedings

against the appellant as the error esataied in tbe order is curable ,as such, the same is
have '
modified to kad effect from the date of its i'ssuance i.e. 28.05.2009 and not veh

B8 from 30.11.2008. With the said modiﬁcattion the appeal il}'hand is dismissed in .
limine. : &
File be consigned to record room upon ciompletion.

|

|

| (HAMID FARDOQ DURRANI)
CHAIRMAN

ANNOUNCED
14.01.2019 I |




T ow

58496

d et :.:,5,;;1

! ' .
RLte-750 5 i)

. 023'9/6-@0617‘7. o 'fy‘j/—/’u"/i /ULJ)U

)

/“C/ /@’”V,&///M b

_deﬁdwt@’i}&,t&éw:@i

i

-~

~N

J_._ 2 h

\_)_/'/\//j/-v?’ - M/ 5

ks d'}/ﬁf‘)u’:’)dﬁﬁéﬁbabﬁ)&fu”ULuf/p/M.»ﬂ"

W///é\/’w 5 gMQ/(L‘J»uT

fwbﬁ K}’/LﬂlJK(&'}/KJJBWJ/J}“’}”JUJ/L bl U/A/IL/
JMJ I 2B $5 U1 § 2 i Jn,w, e Py i S
/ J/"uf&al/ J’ft,’/[d/; LSz I’ﬁw/}‘d/" an KL./’/M”)/ S
$7 L FL 0li0isr s/ v 1 K e N2 6 i/ Usses debs QA S
ool €0 AT K//‘é..i{ PRI a.r/(},fu/u § oo ety £ i
n Ji /}b",»b/ sLE L yn Lo _,uw ol 2 s S oal
o & Lw;ru»u" CJL“ 3 ke Yy 4.19 I s p72 U i S

ux.w'ﬁ,;%\

i St L;a”/.»L 26 e S olh o S L Ui s u.»ufnft
%“‘“.!e‘, ;’0)‘9 /(\/ ]/‘, r,yl

PO {]

el L

.—“j

Y

a~

> i
\Q\
“ 3 ;\g
3 Q
SPEREAN N
=~
) \
N
N




