BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL,PESHAWAR.

Appeal No. 99/2013

Date of Institution ...  11.01.2013 KPS §

MPeshawar

Date of Decision: ... 14.01.2021

Shah Faisal, Constable No0.1760, son of Ghulam Ibrahim District Police,
Bannu. i ... (Appellant)

VERSUS

The District Police Officer, Bannu and two others. (Respondents)

Present.

Mr. Fazal Shéh,

‘Advocate. | - ... Forappellant

Mr. Muhammad Rashid,

Deputy District Attorney S For respohdents.

MR. HAMID FAROOQ DURRANI, CHAIRMAN

MR. ATIQUR REHMAN WAZIR, MEMBER(E)
JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-
1. Instant appeal has bee\n preferred against the order dated 29.08.2012
passed by fesponaent No. 1. Through the order absence »period of a.ppelliant
from 14.10.2010 uptd 19.04.2012 was treated as leave without pay. Another
absence period from 05.10.2010 to 14.10.2010 was also given the-same

treatment. The appellant is also displeased with the order dated 23.11.2012

| issued by respondent No. 2, whereby, his departmental appeal was filed.

2. The facts, as detailed in the memorandum of appéa|, suggest that the

appellant was appointed as Constable in the Poiice Department on
15.07.2009. During the course of his service, the appellant was -discharged
thrbugh an order- by reépondent No. 1. This Tribunal Was coﬁsequently
app'roached fhrough Service Appeal No. 311/2011 which was decided on

02.02.2012.The appellant was reinstated into service with all back benefits

BCANNEDR
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Date of Institution ... ~ 11.01.2013 KPS ¢

VPeshawar

Date of Decision: ... 14.01.2021

Shah Faisal, Constable No 1760, son of Ghulam Ibrahim District Police,
Bannu. . (Appellant)

VERSUS

The District Police Officer, Bannu and two others. ... (Respondents)

Present.

Mr. Fazal Shah,
Advocate. For appellant

Mr. Muhammad Rashid,

Deputy District Attorney S For respondents.

MR. HAMID FAROOQ DURRANI, .. CHAIRMAN

MR. ATIQUR REHMAN WAZIR, ... MEMBER(E)
JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

1. Instant appeal has been preferred against the order dated 29.08.2012
passed by respontient No. 1. Through the order abse_nce »period of a_ppellvant
from 14.10.2010 upto 19.04.2012 was treated as leave without pay. Another
absence period from 05.10.2010 to 14.10.2010 was also given the same

treatment. The appellant is also displeased with the order dated 23.11.2012

issued by respondent No. 2, whereby, his departmental appeal was filed.

2 The facts, as detailed in the memorandum of appeal, suggest that the

appellant was appointed as Constable in the Poiice Department on
15.07.2009. During the course of his service, the appellant was -discharged
through an order by respondent No. 1. This Tribunal was consequently
approached through Service Appeal No. 311/2011 which was decided on

02.02.2012.The appellant was reinstated into service with all back benefits



While'the respondents were pérmitted to conduct proper'departmental
enquiry against him. Denovo enquiry was cohducted and the enquiry officer
submitted his findings. The proceedings culminated into order dated
29.08.2012, by virtue whereof, the appéllant was exon‘erated from the
charges and the enquiry was filed. His period of absence, as detailed herein
abové was, however, tfeafed as leave without péy.

3. Learned counsel for the appellant as well as learned Deputy District

Attorney on behalf of the respondents heard and available record perused.

4 Before proceeding further in the matter, it shall be useful to

reproduce hereunder the concluding Paragraph (8) of the judgment passed
in Appeal No. 311/2011:-

"In view of the above, the appeal is accepfecz the impugned |
order dated 14.10.2010 is set aside and the case is remanded
to the department to conduct proper depaffmenta/ enquiry |
against the appellant by providing him proper opportunity of
defence strictly in accordance with the law. In the meantime,
the appellant is re/nstated. into service with all back benef/té.
Parties are left.to bear their own costs. File be consigned to
the re_cord. i

The abpve feproduction provides in clear and unequivocal terms that the
appellant, inter-alia, was reirﬁstatedv into sérvice with all back benefits. The
recQ_rd is silent régarding_ éetting aside of the judgment by the Apex Court
rendering the judgment to have attained finality. On t.he other hand, through
the impugned order dated 29.08.2012, the competent authority treated the
absence period as leave without pay.

| It thus shows that the competent authority as well as the
departmental appellate authority brushed aside a portion of vjudgment
rendered by a Tribunal of competent jurisdiction. The impugned part of the

order is, therefore, not sustainable.



T

5. Learned DDA, while arguing the matter, referred to judgment

| reported as 2003-SCMR-228 . His contention was that the appellant was not

entitled to the salary for the period when he remained absent from duty.
The judgment in Appeal No.311/2011, inter-alia, Suggests that the absence

attributable to the appellant was 31 days, that too, on account of his

~ ailment. Pertinently, in the impugned order dated 29.08.2012 the appellant

was shown to have been absent for 18 months and 15 days. The period for
which- he remained dischérged from duty also appears to have béen added
up. |

Be that as it may, the appellant had earned a judgment in His favour
from Tribunal of competént jurisdiction which Was not disturbed at any
forum. The respondents were, therefore, obligated to have ’honored the

judgment in letter & spirit. More particularly, when the appellant was

“exonerated from the charges and the enquiry was filed.

6. - For what has been discussed above, the appeal in hand is allowed to
the extent that impugned portion of order dated 29.08.2012, concérning the
treatment of absence period as Ieave without pay, is set aside. Any content
to that effect in the decision of departmental appeal dated 23.i1.2012 is
also to be disregarded.

Parties are, however, left to bear their respective costs. File be
consigned to the récord room.

(HAMID FARGOQ DURRANI)
CHAIRMAN

(ATIQUR REHMAN WAZIR)
MEMBER(E)

ANNOUNCED
14.01.2021



Plooad coma a4

-99/2013
| : ' ’1’; Date of order/| Order or other proceedings with signature of Judge or Magistrate and
S.No. | proceedings . | that of parties where necessary. |
1 2 3
Present.
Mr.Fazal Shah, - ... For appellant
Advocate .
Mr. Muhammad Rashid,
Deputy District Attorney ... For respondents.
14.01.2021

Learned coﬁnsel for the appellant as well as Iearhed- Deputy
District A&orney on behalf of the 'respo'ndents heard aqd vavaillable
record pefu‘sed. |

Vide our detailed judgment, the appeal in hand is allowed to
the extent that .impugned portion . of order dated 29.08.2012,
concerning the treatment of absence period as leave without pay, is
set aside. Any content to that effect in the decision of departmental

appeal dated 23.11.2012 is also to be disregarded.

Parties are, however, left to bear their respective costs. File be

consigned to the record room.
A

e — CHAIRMAN
. MUR-REHMAN WAZIR)

Member(E)

ANNOUNCED
© 14.01.2021




99/13
08.12.2020

~ Miss Rabia Muzaffar, Advocate on behalf of counsel
for the appellant and Muhammad Jan, DDA alongwith
Muhammad Faroog, Inspector (Legal) for the respondents
present. |
Former requests for adjournment as learned senior

counsel for the appellant is engaged before the

. A U
Honourable High Court today. Further instructions are[to

be sought from the appellant. On the other hand, the
representative of respondents states that the appellant
was involved in an offense under Section 302 PPC
recorded through FIR No. 838, dated 19.07.2018 at Police

Station Cantt. Bannu. From the date of occurrence the

appellant is at large.

The record shows that instant matter pertains to the
year 2013 hwhile'the hearing was adjourned many times
upon request on behalf of appellant. It is, therefore,
adjourned to 14.01.2021 for hearing but as last chance .

\ Sy (1.

(Atig-ur-Rehman Wazir) Chairman
Member(E)



29.06.2020 Due to COVID-19, the case is adjourned to 11.08.2020

for the same. ' :

11.08.2020 ~ Due to summer vacations case to come up for the same on |

14.10.2020 before D.B.

14.10.2020 . Rabir Muzafar, advocate for appellant is present.
Mr. Kabirullah Khattak learned Additional Advocate
General alongwith Mr. Yaqoob Head Constable for

respondents are also present.

Learned junior counsel requested for adjournment
as senior counsel for appellant is busy before august
Peshawar High Court Peshawar. Adjourned on which to

come up for arguments on 08.12.2020 before D.B.

r-Rehman Wazir) (Muhammad-3Jam
Member Member
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14.10.20 19 Junior to counsel for the appel]aﬁt preseﬁt. Mr. Zia
Ullah learned Deputy District Attorncy alongwith
 Muhammad Farooq Inspector present. Junior to counsel for
the appellant submitted application for adjournment.

Application is allowed. Adjourn. To come up for arguments

on 20.11.2019 before D.B.
Ot

Member Member

20.11.2019 3&“{aC0unsel for the appellant and Mr. Riaz Ahmad Paindakheil,
Assistant AG for the respondents present. Junior counsel for the
appellant requested for adjournment on the ground that learned
senior counsel for the appellant is busy before the Hon’ble
Peshawar High Court, Peshawar and cannot attend the Tribunal

today. Adjourned to 14.01.2020 for arguments before D.B.

A
(Hussain Shah) (M. Amin%an Kundi)
Member Member
14.01.2020 Due to general strike on the call ofthyber Pakhtunkhwa

Bar Council, learned counsel for the appellant is not available
today. Mr. Ziaullah, Deputy District Attorney for the respondents

present. Adjourned to 24.02.2020 for arguments before D.B.

nwik

(Ahma@ésan) (M. Amin Khan Kundi)
Member Member
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10.05.2019 Nemo for appellant present. Addl: AG for respondents

present.

It appears that on the last date of hearing the matter was
adjourned due to general strike of the Bar while none of the party
was marked present on 28.03.2019. Notice shall therefore, be issued

to the parties for 28.06.2019 for arguments before D.B.

I\:\Iglber : Chairmx

28.06.2019 Appellant absent. Mr. Kabir Ullah Khattak’ learned Additional
Advocate General alongwith Farooq Inspector present. Learned AAG
pleaded that the appellant is absconder in criminal case FIR No.838
dated 19.10.2018 u/s 302-324-404-34 PPC Police Station Saddar
District Bannu and submitted documents to establish abscondance of

the appellant in the murder case.

In the interest of justice, notice be issued to the learned counsel
for the appellant for response to the plea taken by learned AAG.
Adjourn. To come up for further proceedings/arguments on-98.0§.2019

before D.B
\
&
Member - Member
28.08.2019 Clerk to counsel for the appellant present. Asst: AG for

respondents present. Clerk to counsel for the appellant seeks
adjournment as learned counsel for the appellant is not

available today. Case to come up for arguments on 14.10.2019

before D.B.
o

Member Member
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Service Appeal No. 99/2013

23.01.201‘9 Clerk of counsel for the appellant present. Mr. Kabirullah Khattak,
Additional AG for the respondénts present. Clerk of counsel for the
appellant requested for adjournment on the ground that learned senior
counsell for the appellant is busy before the august Supreme Court of
Paki‘s_‘gén and cannot attend the Tribunal today. Member copy of the present
appeal is also not available therefore, learned counsel for the appellant is
directed to furnish the same on or before the next date of hearing.

Adjourned to 28.03.2019 for arguments before D.B.

(HUSSAIN SHAH) (MUHAMM,% KHAN KUNDI)
MEMBER MEMBER
28.03.2019 Due to general strike of the bar, the case is

adjourn. To come up for arguments on 10.05.2019

before D.B.

e <
ember MembBer
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\@ 03.09.2018 4 Appelliant absent. Learned counsel for the appellant and Mr.
Kabirullah Khattak, Additional AG alongwith Mr. Asghar Ali, Head
Constable for the respondents present. Learned counsel for the
appellant seeks adjournment. Adjourned. To come up for

arguments on 23.10.2018 before D.B.

~ 62 —
4%/? , .
(M. AMin’Khdn Kundi) (M. Hamid Mughal)

Member Member

23.10.2018 Due to retirement of Hon’ble Chairman, the
‘I'ribunal is defunct. Therefore, the case is adjourned.

To come up on 07.12.2018.

07.12.2018 ~ Counsel for the appellant present. Mr. Ziaullah, Deputy
District Attorney for the respondents present. Learned counsel for
the appellant requested for adjournment. Adjourned. To come up

for arguments on 23.01.2019 before D.B.

(Ahmad Hassan) (Muhammad Amin Khan Kundi)
Member Member
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14.12.2017 “learned counsel for the appellant present.
*~ Mr. Usman Ghani, learned District Attorney for
the respondents present. learned counsel for the

appellant requested for adjournment. Adjourned.

To come up for arguments on 19.02.2018 before

D.B
| é - e
(Gul Z n) (Muhammad  Hakid Mughal)
MEMBER MEMBER '
19.02.2018 | Duc to non availability of D.B. Adjourncd. To

comc up on 23.04.2018 before D.1.

( GLIT’/%&MD)

Member

23.04.2018 Learned counsel for the appellant and Mr. Kabir Ullah Khattak,
learned Additional Advocate General present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up for
arguments on 06.07.2018 before D.B. Learned counsel for the
appellan{ is directed to provide member copy on the date fixed.

(-
-2
(Ahmzﬁﬁassan) . (Muhammad Hamid Mughal)

Member Member

06.07.2018 : Counsel for the appellant in person present. Mr:- Sardar
Shoukat Hayat, Addl: AG for respondents present. Arguments
could not be heard due to incomplete bench. To come up for

arguments on 03.09.2018 before D.B.
\

(Muhammad Amin Kundi)
Member ’

-
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03.05.2017 Counsel for the appellant and Mr. Azghar Ali, HC alongwith

Mr. Ziaullah, Government Pleader for the respondents present.

Counsel for the appellant seeks adjournment. Adjourned. To come up

for final hearing on 24.08.2017 before D.B.
.
Chaj#man

MZmber

24.08.2017 . Clerk to counsel for the appellant and Mr. Muhammad Jan,
DDA alongwith Mr. Muhammad Farooq Khan, Inspector for
respondents present. Clerk to counsel for the appellant seeks
Adjournment as counsel for the appellant has gone for performing

Hajj. Adjourned. To come up for arguments on 30.10.2017 before

D.B.
(Gul Zgh Khan) : (Ahmjd Hassan)
Mgmber Member
30.10.2017 None present for appellant. Mr. Kabirullah Khattak,

Additional AG for the respondents present. Adjourned. To
come up for arguments before the D.B on 14.12.2017.

/% w
Member hairman
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21.12.2016

! v N
Clerk .to counsel for the appellant and Mr. Asghar Ali, H.C
alongwith Mr. Usman Ghani, Sr.GP for the respondents present.

Requested for adjournment due to non-availability of learned

counsel for the appellant. Adjourned for arguments 1o

— , _before DB
AaaN dp

MEMBER - IVl BFR

Clerk to counsel for the appellant and Mr. Asghar Ali, HC
alongwith Addl. AG for respondents present. Clerk to counsel for
the requested for adjournment. Request accepted. To come up for
arguments on 21.12.2016. ' '

Member - Mamber

Appellant with counsel and Mr. Asghar Alj, H.C alongwith
Assistant AG for the respondents present. Since other Member of the
Bench is on leave therefore, arguments could not be heard. To come up for

arguments on 03.05.2017 before D.B. /

(MUH AAMIR NAZIR)
MBE |



30.09.2015

04.02.2016

22.04.2016

9
et

Appellant in person and Mr. Mir Faraz Khan Inépector (legéD ¢

alongwith Mr. Ziaullah GP for respondents present. Arguments
could not be heard due to learned Member (Judicial) is on official
tour to D.J. Khan, therefore, case 1is adjourned to

“1 -2~ é for arguments.

Member

Counsel for the appellant and Mr. Kabeerullah
Khattak, Asstt. A.G with Mirfaraz Khan, Inspector Legal

for the respondents present. Since the court time is over,

therefore, case is adjourned to 2.9 . [# , A for

arguments.

S -

MEMBER ' ‘ ER

Counsel for the appellant and Mr. Yaqoob Shah, HC
alongwith Mr. Usman Ghani, Sr. GP for respondents present.
Appellant is directed to submit Member copy of the instant

appeal. To come up for arguments on 19.07.2016.

DN

‘ Mgmber Mdmyber

o
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e . Ot 22.8.2014 Appellant with counsel and Mr. Kabir Khan Khattak,
e | Assistant Advocate General for the respondents present.
Rejoinder/replication received on behalf of the appellant, copy
whereof is handed over to the learned AAG for arguments on

10.2.2015.

1 10.2.2015 Appellant in person and Mr. Mir Faraz Khan,
Inspector (Legal) with Muhammad Jan, GP for the
feslo‘ondents present. Due to general strike of the legal
fraternity on murder of their colleague, counsel for the
appellant is not available. Therefore, case is adjourned to

27.7.2015 for arguments.
MEMBER - MBER

27.07.2015 Appellant with counsel and Mr. Mir Faraz Khan, inspector
(Legal) alongwith Addl: AG for the respondents present. Due to
incomplete bench, casce is adjourned 1o 30.09.2015 for arguments

before D.B.

Clﬁ“lrman
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12.7.2013

18.11.2013

13.2.2014

14.5.2014

¢

No one is present on’ behalf of the appellant. Mr. Usman

Ghani, Sr. GP for the respondents present. Written reply has not been
15.11.2013..

received. To come up for written reply/comments

Since 15 November has been declared as public holiday on
account of Moharram-ul—Haram, case is adjourned to

1t ~2 (Y for further proceedings.
d

2

Reader

Counsel for the appellant and AAG for'the respondents present.
Neither representative of the respondents is preserit nor written reply
has been filed. Another chance is given for written reply/comments
with direction to the learned AAG to get in touch with respondents for

written reply/comments, positively, on 14.5.2014.

Appellant with counsel and Mr.Mir Faraz Khan, Inspector
(legal) for respondents with AAG present. Written reply received on
behalf of the respondents, copy whereof is handed over to t
learned counsel for the appellant for rejoinder on 22.8.2014.
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18.2.20123 Counsel for the appellant present and heard. Contended 1hal the
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\%3\/ appellant has not been treated in accordance with the law/rules. The
original decision of this Tribunal in Appeal No. 3i11/2011 which
include the time period for which the appellant has been treated as leave
without pay, with all back benefits and the Exccutive Authority cannot

convert the judgment of the Tribunal/Courts through a simple order.

Points raised at the Bar need consideration. The appeal is admitted to full

S%& hearing, subject to all legal objections. The appellant is directed to
i 1

/I/ deposit the sccurity amount and process fee within 10 days. Casc

adicurned to 2.5.2013 for submission of written reply.

proceedings.
Chairnian ™
02.5.2013 Appellant in person and Mr. Mir Faraz Khan, Inspector
(Legal) for respondents with Mr.Usman Ghani, Sr.G.P present. T
come up for written reply/, ts on 12.7.2013.
\ ‘ '
M .




Form- A

FORM OF ORDER SHEET

Court of
- Case No. 0 a’ /2013
S.No. | -Date of order Order or other proceedings with signature of judge or Magistrate
proceedings

- 1 2 3 n
v
;’_‘ e 1 11/01/2013 The appeal of Mr.Shah Faisal pfesented today by
'“\(l 2 Mr.Fazal Shah Mohmand Advocate may be entered in the
\ » Institution Register and put up to the Worthy Chairman for

\\ preliminary hearing.

i

|$= 120,

RE ‘RAR
g

This case is entrusted to Primary Bench for preliminary

P;earing to be put up there on / 8 - ‘ZLP‘ ’.20/




L BEFORE THE_SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal Noqj/2013

i KPP

Shah Faisal Constable No 1760,.... ........................ Appellant ‘ S hawar

: VERSUS |
DPO&twoothers.............c..cceecvvvvevne oo RESpPONdents

INDEX
S No | Description of Documents , Annexure | Pages
1 Service appeal with affidavit , 1-4
2. Copy of order & judgment dated 02-02-2012 A 5-7
3. Copy of charge sheet and reply B&C 8-11
4 Copy of order dated 30-08-2012" D 12
5. Copy of departmental appeal dated 18-09-2012, | E, F&G |13-16
' order dated 23-11-2012 and application dated
24-12-2012 ,

6. Wakalat Nama ~ ~7 |17

Appehant

Dated 11-01-2013 Through M ! S

Fazal Shah Mohmand
ADVOCATE PESHAWAR
OFFICE:-
Cantonment Plaza Flat 3/B o
Khyber Bazar Peshawar ‘
Cell # 0301 8804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal »Nocii/201 3

Shah Faisal Constable No 1760, S/O Ghulam Ibrahim District police

BannU ..o ( Appellant)
W F.Broven
VERSUS e S
1. District Police Officer, Bannu W

2. Regional Police Officer, Bannu Region, Bannu.
3. Provincial Police Officer, Khyber pukhtoon khwa Peshawar
T (Respondents)

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED  23-11-2012 OF
RESPONDENT NO 2 WHEREBY DEPARTMNETAL APPEAL
OF THE-APPELLANT EOR-THE PAYMENT OF SALARIES
FROM 05-10-2012 TO 19-04-2012) AGAINST THE ORDER
DATED 30-08=2012 OF RESPONDENT NO 1 HAS BEEN
FILED.

PRAYER:-

On acceptance of this appeal the impugned orders dated 23-
11-2012 of Respondent No 2 and order dated 30-08-2012 of
respondent No 1 may kindly be set aside and the appellant may
kindly be paid the salaries of the period from 05-10-2010 to 19-
04-2012.

Respectfully Submitted:-
1. That the appellant joined Police Department as Constable on
o te-dup 15-07-2009 and since then performed his duties with honesty
and full devotion and to the entire satisfaction of his superior
=) /),,? officers.

That the appellant was discharged from service by respondent
No 1, against which he after exhausting departmental remedy



approached the KPK Service Tribunal for his re-instatment iry
Service appeal No 311/2011.

. That the service appeal of the appellant was finally accepted in

the following terms:-
“In view of the above, the appeal is accepted, the
impugned order dated 14-10-2010 is set aside and the
case is remanded to the department to conduct
proper departmental inquiry against the appellant by
providing him proper opportunity of defence strictly
in accordance with law. In the meantime the appellant
is reinstated into service with all back benefits.
Parties are left to bear their own costs. File be
consigned to the record room.”

(Copy of the order and judgment is enclosed as Annexure A).

. That after reinstatement in service the appellant was issued

charge sheet with statement of allegations which was replied in
detail explaining the true circumstances. (Copy of charge sheet
and reply are enclosed as Annexure B and C).

. That there after mquury was conducted and the mqwry officer

. That finally the appellant was exonerated by respondent No 1

from the charges, the inquiry was filed but instead the period
from 05-10-2010 to 19-04-2012_was treated as leave without
pay by respondent No Tvide order dated 30-08-2012. (Copy of

the order is enclosed as Annexure B).

. That the appellant preferred departmental appeal before

respondent No 2 on 18-09-2012 which was filed vide order
dated 23-11-2012, copy of which was provided to appellant on
his application on 24-12-2012. (Copy of departmental appeal,
order dated 23-11-2012 and application are enclosed as

Annexure & ﬁand I@) ,

. That the impugned orders dated 23-11-2012 of respondent No

2 and order dated 30-08-2012 of respondent No 1 are against



the law, facts and principles of justice on grounds inter alia as
follows:-

GROUNDS:-

A.

B.

That the impugned orders are illegal and void ab-initio.

That the appellant has not been treated in accordance with law
and mandatory provisions of law have been violated by the
respondents and the respondents have violated all norms of
justice.

. That the impugned orders are in violation of the order and

judgment of this honorable Tribunal, because this honorable
tribunal had reinstated the appellant into service with all back
benefits but instead the respondents have treated the same
period as leave without pay, which is not tenable in law.

. That no show cause notice was issued to the appellant.

. That astonishingly respondent No 1 has exonerated the

appellant from charges and have filed the inquiry as well but
instead the period has been treated as leave with out pay.

That it is admitted fact that the appellant had illegally been
discharged from service and in such circumstances the civil
servant is entitled to reinstatement with all back benefits as per
the dictums of Superior Courts.

. That even the inquiry officer has held that the appellant has

already been convicted and punished for his absence period
mentioned in the charge sheet and thus can not be punished
again for his absence period.

. That even the action has been taken under the law which is not

applicable in case of the appellant, which has been held by this
honorable tribunal in its order and judgment and also because
the alleged misconduct is of the period when the RSO (2000)
was applicable. |



'I. That the appellant has few years of service with Unblemished
service record and the appellant remained jobless since his
illegal discharge from service.

J. That the appellant seeks the permission of this honorable
Tribunal for further/additional grounds at the time of arguments.

It is therefore prayed that appeal of the appellant magy kindly, be

accepted as prayed for.

Appel

Dated @-01 -2013 Through !é ;

Fazal Shah Mohmand
Advocate Peshawar

"AFFIDAVIT

|, Shah Faisal Constable No 1760, S/O Ghulam Ibrahim District police
Bannu, do hereby solemnly affirm and declare. on oath that the
contents of this Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
honorable Tribunal.

Identified by Eﬁ

Fazal Shah Mohmand
Advocate Peshawar

DEPO
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Appeal No. 31172011

Date of Institution. .. 12.2.2011
Date of Decision - .. 2.2.2012 _
Shah Faisal, Ex-Constable No. 505, S/O Ghulam Ibrahim, ‘ '
R/O Kot Bali, Tehsil and District, Bannu. : (Appellant)
VERSUS

. 1. District Police Officer, Bannu. »
2. Regional Police Officer, Bannu Region, Bannu.
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar. (Respondents)

APPEAL AGAINST THE ORDER DATED 14.10.2010 PASSED BY

RESPONDENT NO.1 WHEREBY THE APPELLANT HAS BEEN

DIMCHARGED  TROM SERVICL TROM  THE DATL O ABSENCE, _

AGAINST WHICH HIS DEPARTMENTAL APPEAL HAS NOT BEEN oo .
RESPONDED SO_FAR DESPITE THE LAPSE OF MORE THAN 90 DAYS. : ‘

MR. FAZAL SHAH MOHMAND, Advocate ... For appellant

MR. SHERAFGAN KHATTAK, . | -

Addl. Advocate General, ‘ For respondents. f

MR. SULTAN MAHMOOD KHATTAK, .. " MEMBER - o

MR. KHALID HUSSAIN, I MEMBER -
JUD'LMENT 1 . ‘ |

~ SULTAN_MAHMQOD KHATTAK, MEMBER.- This appeal has been filed by
Mohibullah, the appellant, against the order dated 14.10.2010, whereby he has
been discharged from service from the date of absence. It has been prayed that on - s

acceptance of the appeal, the Impugned orders may be set asude and the appellant

be reinstated inte service with all back benefits.

2. Bricf facts of the case, as averred in the memo: of appeal are that the S
appellant joined Police Department on 15.7.2009 and performed his duties with ' :
devotion. The appellant developed. serious illness and was returned unqualified - ' i

from PTC Hangu. He was again selected for the course and was to appear for the
course on 5.10.2010, however, he reached for the course on the next day. The

appellant informed his superiors and even handed over medical Chits to the




representat’ron to the appell

% The Tribunal observes that

'\'t“ﬁ\:“Oﬂd 2nls. Hle we
| ents. te was discharged from service on the ground of absence for 31
AiRS, il grader agate m et
- t dated 14.10.2010. He sub itted departmental appeal before
: nt No. 2 on 11 11.2010 which elici .

A1, ’ elicited no response within th ory
(.) p onde ' N ' ) e statu
DLFIOd of ninety days, hence this appeal. |

| the appeal has been admitted to full hearing on 8.3.2011 and notices
wore issued to the e ‘
e issucd to the respondents. Respondents have filed their joint written reply and

FUrtlosly oo \- . ]
Aested the appcal. Rejoinder was also filed in rebuttal. Arguments heard and

record perused

ll)cen tma:el;‘i:;'";‘c'ggrld“()ll‘\‘;(‘l,ml. the appeliant argued that the appellnnt has not
. ance with the law. The appellant has been discharge from
..>uvru: lor the reason Of absence from duty but no charge sheet/statement of
\mer;utaens sers ey Jdpon i nor preper erquiry was conaucted. No show cause
nutltes was issucd to him which were mandatory under the law. According to the |
judgment of the august Supreme Court as reported in Z_O_OE_S_CMR;_6,15, for award of
major penalty, regular enquiry is must. Here in this case, N0 regular enguiry \
Conductod Morenver, the order is veid ah.intio oF the same has been passed under
qule 12.21, Police Rules, 1934. The civil servant is governed under the Khyber
pakhtunkhwa Civil Servants‘Act, 1973 where right of appeal has been provided and
further that {on promulgation of the Khyber pakhtunkhwa Removal frpm Service
vordinaenc, 2000 will prevadl aral Police Rules, 1934 would not

'_f.\!,)t".jlk,\'. Dot
e. In this respect, he relied on »000-SCMR-75 and 2003-PLC

PAVIGASiste L e

prevail over the sam
counsel for the appellant further argued that absence of the .

(CS) 545, The lcarned
ut due to his serious illness. He requested that the appeal

appellant was not willful b

may be accepted as prayed for.

b The learned ANG argucd that the appellant remained absent when he
was under {raining without prior permission of the competent authority. He

further arqued that the appellant never informed his superiors about his illness nor

moved any application regarding medical lea
under Rule 12._21 of Police Rules, 1934. He

ve. e was under probation and has
rightly be discharged from service
ant has not preferred proper departmental appeal/

ate authority and the departmental appeal at annexure- .
d that the appeal mnay be dismissed.

stated that the appell

¢ with the appeal 1S forged one. He requeste

in case of award of major punishment
ust as per 2009-SCMR~615, but no such cnquiry has
moreaver, e appellant Nas been

ATTESYED

conduct of regular enquiry is M

been conducted in the instant ¢ase an
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police Rules, 1934, whereas the appellant was to be
a Removal from Service (Special Powers)
gal and could not be sustained.

Q"Chsu\dlgpd from service under
;3roccodod under the Khyber pakhtunkhw

L onance, 2000, Hence the lmpugncd order is ille

' 8. In view of the dbove, the appeal is accepted the impugned order dated o

110 'mm i col aside and the case is remanded to the department to conduct

Cooper e partmental cnguy against the appe Hant by pmvl(l\nq iy proper

nctly in accordance with the law. In the meantlme Lhe

opportunity of defence st
rvice with all back benefits. Pdlll(_“; are left o bmr

dpleldnL is reinstated into se

Eoith et e AT ST
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their own (oals Til¢ be conslqn(_d 10 Lho 1(*C()rd
PprereeIe WL Lt Wmmfwmwwam::mq

LR PN & PR L S

ANNOUNCED.

2.2.2012
(SULTAN 00D KHATTAK)
VEMBER
! Certifiz 12 2oftvre copy .
i
i -t :I
Bote of Prangrtyta =" Ut B e e D
, - u.,,_,Ah.;y _4* ,f
Number 00 /w /)/ ) o |
Ureer : SR o
Towl 2 T
Nag. o0 00 &
Date ¢f Z _?Bh‘b‘« — :
v. = :3..9 ?/)_/)



/ * ’, CHARGE SHEET.

WHEREAS | am satisffed that a formal enquiry as 'con'templated' in
the NWFP Police Rules, 1975 is necessary and expedlent

AND WHEREAS I am of the view that the allegations if established

- would call for a maJor penalty as defmed in Rules 4(b) of the aforesard Rule

- NOW, THEREFORE as reqmred in 6-1 (a) of the aforesald Rule I
- WAQAR AHMAD District Pollce Ofﬁce Bannu, as (.Ompetent authority, hereby

charge you constable Shah Faisal No. 1760 for the allegatlons, attached with
this charge sheet. R | | |

AND | direct you further under rules 6-1-(b) of the aforesaid Rules
to put in written defense within 7 days of the Receipt of this Charge sheet as to

whether ‘major OR Minor punishment as defined in Rules 4- 1(a)-(b) should not be_

~ awarded to you. Also state at the same time whether you desire to be heard in

person.

In"case, your reply is nol IG‘U‘W(‘d within the prescnbed period
. 'Wlthout sufficient reason, it would be p1eaumcd that you have nothing to

say in your defense and the undersigned would be at lrberty to take ex- parte

annu.
21/04/2012

- action straight away against you.

| A\lzgl&al'




SUMMARY OF ALLEGATIONS. -

~ You recruit constable ‘Shah Faisal No. 1760 while posted to police

lines Bannu v d to indulge in mi '
annu were found to indulge in misconduct under the flowing allegations:-

| That you were selected for recruit coulrse on dated 05- 10 2010 bul inétead

of
joining the said course you absented yourself dehberately from off1c1al
duty with intention to avoid the said course.

That |
your service record was perused and it was found that you have

alread
y been selected for the said course on several dlfferent occasions - -

but

each tl.me you have dithered to join/undergo the said course for which
you have been awarcieil different punishments by the then competent
authontv still you have not changed your attitude.

That the then competent aulhority,'keoping in view your dotted record

and the above misconduct, discharged you under police rule 12:21. On
dated 02-02-2012, the Honourabll_ K.P.K Sl=rv1ce tribunal ordered your
reinstatement into service as well as lnlllanng denove enqu1ry into the

| allegations leveled agalnst you.

~ That the under51gned has peru*;ml your service record ‘which transplres

that you were “entisted on 15-07-2009 arid llischarged on daled 14-10-20

' During the short period of service i.e one year you have remamed absent -

~ fora penod 3 of months and 25 days Wthh reflects that you are hab1tual .

- absentee, unwﬂlm_.g worker, 1ncorr1g1ble as - ev1dent from- your dotted

service record.

That it is also clear that on 05-10- 2010 you have deliberately absented

form official duty with intention to avoid the recruic course. Hence you

have ceased to become a good pollce officer by commltt-mg_the above

~ commission/omission.

Al the above speaks- of gross misconduct on'”your part.

Distsict Po ‘ffef‘r',/’
M

nnu

-

M\agleﬁﬂ

Ay



- VBEFOR‘E THE HONORABLE DISTRICT POLICE
OFFICER BANNU.

Written reply /defense on behalf of Shah Faisal NO-1760 /respondent to '
the allegation put by District Police Officer Bannu. - |

That the following is the perawise written reply /defense on

Behalf of the Shah Faisal NO-1760.

-

- . AN
.. That | have becn selected fer' recruit courses on 5-10-2010 but at that

very time I was fallen in ill and in this respects T was, gdt examine by

M. O District Head Quatter Officer Teaching Hospital Ba»au and further
[ 'was orally dutcted by the said Doctor /M.O to take rest. Therefore |
did not attend the said recruit course and fuf ther more my absence from
the said course is not deliberate one and arther your predecessm
District Police Officer namely Sajad Bangsh had already dlschax ged the

respondent for his absence on 14-10-2010 from service the under Police

‘rule 12.21 that feeling aggrieved from the said order. of discharged by

the then D P.O. the respondent moved departmental appeal 22-11-2010,
diary NO 7062 Deputy Inspector General Bannu and after that the
1e»pondent moved KPK Service Tnbunal though an appeal which was

accepted by learned Tribunal .

. That Para NO 2 is correct only to the extent that the xespondent was

nd
only selected for courses on two occasion reply to the absence on 2™

occasion is provided in Para | while on l occasion the respondent was -

foll in ill then he took 53 days bed rest advised by the doctor as the

respondent was suffering from desease of RT bmatlca Therefore he was

A k.‘ow

edf

i

o
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unable to procure his attendance and he left the training center for the

purpose of taking bed rest and furthermore for his absence on 1%-

~ occasion the pohce department proceeded agalnst him and two penaltres

were unposed on hrm

One year increment was stopped and. secondly were cons1dered wrthout

: ‘pay by the police department

T hat the then competent authorrty discharged me unde1 police rule 12. 21
but this order on appeal by the appellant to the serv1ce tribunal was

declaled null and void by the said service tribunal and the respondent

was restrained and s0 f01 as departmcntal inquiry ordered by the service

tribunal is concerned the same wrll serve no. useful purpose for the

reasons that on both the occasion the 1espondcnt has provrded sufficient
reasons for his absence from his duty. |

That the respondent has never abscnted for i pcriod a 3 months 25 days
but he was only remained'absence op to the extent of 53 days-only and

his this 53 days absence was because of his ailment /deaseas.

_ That Para NO 5 is incorrect and further more the respondent has never .

absented himself from his duty dehbérately but his absence was due to
his illness. The respondent is caring good moral character and law
abldlng, constable and is a fit person to become a good police officer.

That Para No 6 is incorrect and further the respondent is having good
moral conduct and 1s havmg great 1everence 1espect and honor for his

highups and for pohce department.

Dated .

Shah F alsal
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ORDER: 2 | —

—— +

| = My this order will dispose of departmental proceeding initiated under
disciplinary rules 1975 against constable Shali Faisal No. 1760 on the following
summary of allegations: :

° That he was selected for recruit course on dated 05-10-2010 but instead of
" joining the said course he deliberately absented himself from official duty with
intention to avoid the said course.

° That his service record was perused and it was found that he had already been
selected for the said course on several occasions but each time he dithered to
‘join/undergo the said course for which he had been awarded different
punishments by the then competent authcerity still he did not change his
attitude. :

. That the then competent authority, keeping in views his dotted record and the
" above misconduct, discharged him under police rule 12:21. On dated 02-02-
2012, the honorable K.P.K Service tribunal ordered his reinstatement into
service_with all back Dbenefit as_well as initiating denove enquiry into the
allegations leveled against him. 11is service record also transpired that he was
enlisted on dated 14-10-2010. During the short period of service he remained
absent for a period of 3 months and 25 days which reflected that he was
habitual absentee, unwilling worker, incorrigible. '

. That it was also clear that on 05-10-2010 he had deliberately absented from
official duty with intention to avuid the recruit course. Hence he had ceased to
become a good police officer by committing the above commission/omission.

As per the direction of Service tribunal the said constable was reinstated
into service and allotted himn constabulary No. 1760 and Denove enquiry was initiated.
Proper charge sheel based upon summary of a' egaiions was issued and served upon
the accused official on dated 21-04-2017. Repl s ol the accused along with relevant
papars were entrusted to DSP/Elite for thore ish probe i..0 the allegations. Who
(enquiry officer) submitted his findings wherein he opined t....t non joining the recruit
course as well as deliberate absence from official duty w.e.f 05-10-2010 to 14-10-2010
have been proved while the remaining allegations were reported to be disproved.
Resultantly, opportunity of personal hearing was provided to the accused official in - ¢
orderly room on dated17/04/2012 wherein he promised on affidavit that he shall
join/complete the incoming recruit course failing which he shall be render himself to
be discharged from service or dismissed accordingly. Therefore, keeping in view his |
statement on affidavit the undersigned exonerated him from the charges.

ot it .

Keeping in view the above, decision of the honorable service tribunal
K.P.K Peshawar and guidance received from CPO, Peshawar vide his office No.
2402/Legal dated 03-08-2012 in the instant case |, WAQAR AHMAD District police
officer, Bannu in exercise of the power vested in me Under Disciplinary rule
1975 the inquiry papers are ordered to be filed and Lhe interim period between the
order o dismissal i.e dated 14-10-2070 .md orcler (T instatement i.e_dated.19:04-_
2012 (18 months and 4 days) is tregted s [WAVEWIITTT Jay, The absence period from |
03-T0-207T0° % 14-10-2010 is also treated 2

as leave without pay. Pay is also released.

~ %= BanMu

A\
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OB lo.___ 587
Dated 57 5 12012

No. /. §'_0 /t.f'”;-w('_';f;_ dated Bannu, the Lo ‘ /2012,

Copy of abcve is sent for necessary action to ;

1 District Account Officer, Bannu. - " o 4 ' |
2 ASP/Headquarter, Bannu. ' // '}’ ~ (’.’/ : (//'//
3. . R Pclice lines f’/ ~

4. V7 SRC, Pay Of.‘!ce_r and OASL,

_ ) mand - - e e [ - . P
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o, The Worthy Regional Police Officer, [ %
: ' Bannu Region, Bannu.
Subject:- MERCY PETITION AGAINST THE ORDER PASSED BY

DPO/BANNU ON DATED 809 dated 29-08-2012.

Respectfulfy submitted:

* That the appellant had joined Police Department on dated 15-07-2009 and
performed his duties with devotion. That the appellant developed serious
illness and was returned unqualified from PTC Hangu. He was again
selected for the course and was to appear for the course on 05-10-2010;
however, he reached for the course on the next day. The appellant informed
his superior and even handed over medical chits to competent authority. He
was discharged from service on the ground of absence for 31 days vide OB
No. 1146 dated 14-10-2010. He submitted departmental appeal before the
then RPO/Bannu on dated 11-11-2010 which elicited no response within
the statutory period of ninety days. Therefore, he preferred an appeal before
the service tribunal which was accepted and the impugned order dated 14-
10-2010 was set aside and the case was remanded to the department to
conduct proper departmental enquiry against the appellant by providing
him proper opportunity of defence strictly in accordance with the law. In the
meantime, the appellant was reinstated into service with all back benefits
vide judgment dated 02-02-2012.

o That DPO/Bannu requested PPO, KPK Peshawar vide his office memo No.
3310-11 dated 03-03-2012 that the said judgment may be examined
through law department and Advocate General K.P.K Peshawar as to
whether it is fit for lodging an appeal in Apex Supreme Court of Pakistan or
otherwise. Resultantly, law department was approached through proper
channel vide CPO, Peshawar memo No. 943/Legal dated 13-03-2012 etc.
Law Department inform the PPO.KPK Peshawar and Secretary to Govt:
K.P.K Home & Tribal Affairs Department vide his office letter No. lit/LD/1-9-
(35) Home/2012/5088.92 dated Peshawr the 31-03-2012 to the effect that
Committee has unanimously decided it is not a fit case for filing of CPLA
before the Supreme Court of Pakistan. PPO, KPK Peshawar forwarded the
instruction of Law Department vide his office endst: No. 1233 /Legal dated
05-04-2012 for necessary action.

* Resultantly the appellant was reinstated into service as directed by Service
tribunal vide DPO office order enst: No. 423 dated 19-04-2012 but no salary
was given to the appellant. As per law the appellant salary was to released
ultimately with all back benefit as there is no provision of stoppage pay but
the appellant was denied of the same

e That the appellant was proceeded departmentally. After conducting proper
departmental enquiry, the E.O onined that only the charge of non
attendance recruit has been proved against the appellant.

*  During personal hearing the appellant was directed to record his statement
on affidavit that he will join the recruit course. The appellant did as directed
\\\ t - by the competent authority. In the meantime, DPO /Bannu sought guidance
.A “ vidé memo 9906 dated 27-06-2012 from CPO/Peshawar regarding granting
of back benefit in spite of clear cut decision of Service tribunal duly
%% approved by law department as well PPO/KPK, Peshawar. In response to
his request AIGI‘édvised DPO/Bannu vide his memo No. 2402/Legal dated
At 03-08-2012 that the appellant was not reinstated in service with effect from
the date of his dismissal as such he can not be paid the salaries of about
months. Therefore DPO/Bannu passed order on the enquiry vide his office
809 dated 29-08-2012 by filling the enquiry .p'roceedingyldéflaring leave
without pay the interim period of 18 months and-5 days: ' '

ey

‘
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S That the impugned order is contrary to the decision of the August Service
g tribunal as Supreme court of Pakistan because:
/

1. That the appellant has been reinstated into by service tribunal with all back
befit duly endorsed by law department as well as CPO, Peshawar. Therefore,
there was no need. of guidance from CPO, Peshawar (AlG/Legal) as the said
decision was already through CPO as well as approved by PPO/KPK Peshawar
with the direction to DPO/Bannu for compliance. In the presence of clear
decision of August Service tribunal the opinion of AIG Legal has no value but
AlG/Legal has committed Contempt of court to somewhat by making himself
as stumbling block in the way of the decision of the Apex court.

2. That the appellant was reinstated into service by Apex court with all back
befit but there is case vide 2007 SCMR No. 855(Copy enclosed) that a civil
servant was reinstated in service but refused by service tribunal to grant back
befits to Civil servant. Supreme court accepted appeal of Civil Servant on the
ground that Civil servant had not been found gainfully employed anywhere
during relevant period and declared that depriving Civil servant from back
benefits for the period for which he remained out of job without any fault of
his, would be injustice and harsh. Similarly, the appellant has not been
found gainfully employed anywhere during the relevant period by the enquiry
officer/competent. authority for which he remained out of job without any
fault as the competent Authority has filed enquiry proceeding against the
appellant. Hence the order of competent authority by depriving the appellant
with all back befit is against the verdict of Supreme Court and Service
tribunal. '

3. That similarly, in another decision of Apex Supreme Court vide 2006 SCMR
451 (copy enclosed) it was decided that salaries of the civil servant would not
be withheld for the intervening period when he remained out of service
without gainfully employed anywhere during the relevant period due to
whimsical and arbitrary action of the functionaries.

4. That appellant has cited those decisions of the Apex Supreme which were
filed against the decisions of Service tribunal but the appellant has been
given all the back benefit by Service tribunal while the competent is denying
the same which is injustice please. -

Keeping in view the above, It is, therefore, humbly requested that the

appellant may kindly be given all the back benefit as directed by Apex Service

Tribunal because the opinion of AIG/Legal, in the presence of decision of August
Service Tribunal, has no value please.
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Respected Sir,

It is submitted that Constable Shah Faisal No.1760 was discharged from his
duty under Police Rule 12-21 on dated 02.02.2012 vide DPO Bannu order No.1146 dated
14.10.2012 (1146) due to deliberately absented from training program without any leave
or prior permission from competent authority.

Appellant being aggrieved from the said order filed an appeal in Service
Tribunal KPK Peshawar against the order of DPO Bannu No.1146 dated 14.10.2010.

Respondent Department contested the case through Additional Advocate
General Khyber Pakhtunkhwa Peshawar.

The appeal vide No.311/2011 of the applicant was accepted, the impugned
order vide 1146 dated 14.10.2010 was set aside and the case was remanded back to the
Police Department for denovo enquiry against the appellant by providing him proper
opportunity of defense in accordance with the law, in the meantime the appellant is
reinstated into service with all back benefits. Judgment of Service Tribunal dated
02.02.2012 is enclosed as annexure “A”.

The DPO Bannu forwarded the subject case to the Provincial Police Office
to get an opinion from law department whether it is fit for appeal in the Apex Supreme
Court of Pakistan, vide his letter No.3310-11 dated 03.03.20112. The Provincial Police
Officer referred the case to law department for opinion vide No.941/legal dated
13.03.2011.

The committee in the law department decided unanimously it not fit ease

"
74

for filing of CPLA before the supreme court of Pakistan.
€ court of

The constable was reinstated into service with immediate effect vide OB
No.423 dated 19.04.2012 DPO with initiation of denovo enquiry.

Denovo enquiry against the said constable was finalized and the absence
period from 05.10.2010 to 14.10.2010 was treated as leave without pay. Period between
date of dismissal and reinstated i.e. 18 months was treated leave without pay. The
constable was reinstated vide DPO Bannu OB No.423 dated 19.04.2012.

———

The applicant moved an application before the DPO Bannu for back benefit
“18 month salary”. The DPO Bannu addressed a Provincial Police Officer, Khyber
Pakhtunkhwa for opinion vide letter No.12647/SRC dated 19.07.2012.

The Assistant Inspector General of Police (Legal), Khyber Pakhtunkhwa
Peshawar give opinion that the said constable was not paid the salaries as_he was not

reinstated in service with effect from the date of dismissal.
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

. i K
Service Appeal Noq_12013 | Nen.
Shah Faisal Constable No 1760,....................... Appellant

' o VERSUS '
DPO&tWOOthers..........cccceeevveeeenn ... .RESPONdeENts
INDE X
S No Descri;;tion of Documents Annexure Pages
1 Service appeal with affidavit 1-4
2. Copy of order & judgment dated 02-02-2012 A 5-7
3. Copy of charge sheet and reply B&C 8-11
4 Copy of order dated 30-08-2012 D 112
5 Copy of departmental appeal dated 18-09-2012, | E,F &G | 13-16
order dated 23-11-2012 and application dated -

.| 24-12-2012

6. Wakalat Nama -~/ AT
. i 4
o | Appzzant -
Dated 11-01-2013 Through ‘uﬂu
Fazal Shah Mohmand
ADVOCATE PESHAWAR
OFFICE:-

Cantonment Plaza Flat 3/B
Khyber Bazar Peshawar
Cell # 0301 8804841



219} BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal Ngj/2013

Shah Faisal Constable No 1760, S/O Ghulam lbrahim District police
Bannu ... -.( Appellant)

VERSUS

1. District Police Officer, Bannu

2. Regional Police Officer, Bannu Region, Bannu.

3. Provincial Police Officer, Khyber pukhtoon khwa Peshawar
EUIT (Respondents)

/APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974

AGAINST THE ORDER _DATED  23-11-2012 OF

RESPONDENT NO 2 WHEREBY DEPARTMNETAL APPEAL

OF THE APPELLANT FOR THE PAYMENT OF SALARIES

FROM 05-10-2012 TO 19-04-2012 AGAINST THE ORDER

DATED 30-08-2012 OF RESPONDENT NO 1 HAS BEEN
- FILED.

PRAYER:-

On acceptance of this appeal the impugned orders dated 23-
11-2012 of Respondent No 2 and order dated 30-08-2012 of
respondent No 1 may kindly be set aside and the appellant may
kindly be paid the salaries of the period from 05 10-2010 to 19-
04-2012.

Respectfully Submitted:-

1. That the appellant joined Police Depaitment as Constable on
15-07-2009 and since then performed his duties with honesty
and full devotion and to the entire satisfaction of his superior
officers. .

2. That the appellant was discharged from service by respondent
No 1, against which- he ‘after exhausting departmental remedy



[

approached the KPK Service Tribunal for his re-instatment in

Service appeal No 311/2011.

. That the service appeal of the appellant was finally accepted in

the following terms:-
“In view of the above, the appeal is- accepted the
impugned order dated 14-10-2010 is set aside and the
case is remanded to the department to conduct
proper departmental inquiry against the appeliant by
providing him proper opportunity of defence strictly
in accordance with law. In the meantime the appellant
is reinstated into service with all back benefits.
Parties are left to bear their own costs. File be
consigned to the record room.”

(Copy of the order and judgment is enclosed as Annexure A).

. That after reinstatement in service the appellant was issued
charge sheet with statement of allegations which was replied in
detail explaining the true circumstances. (Copy of charge sheet
and reply are enclosed as Annexure B and C).

. That there after inquiry was conducted and the mqwry ofﬂcer
submitted his finding. (EXPAreDREreteinrym SNSRI

. That finally the appellant was exonerated by respondent No 1
from the charges, the inquiry was filed but instead the period
from 05-10-2010 to 19-04-2012 was treated as leave without
pay by respondent No 1 vide order dated 30-08-2012. (Copy of
the order is enclosed as Annexure B).

. That the appellant preferred departmental appeal before
respondent No 2 or 18-09-2012 which was filed vide order
dated 23-11-2012, copy of which was provided to appellant on
his application on 24-12-2012. (Copy of departmental appeal.
order dated 23-11-2012 and application are enclosed as

Annexure [ Fand lq) _

. That the impugned orders dated 23-11-2012 of respondent No
2 and order dated 30-08-2012 of respondent No 1 are against

)
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the law, facts and principles of justice on grounds inter alia as -
follows:-

GROUNDS:-

A.

B.

That the impugned orders are illegal and void ab-initio.

That the appellant has not been treated in accordance with law
and mandatory provisions of law have been violated by the
respondents and the respondents have violated all norms of
justice.

. That the impUgned orders are in violation of the order and

judgment of this honorable Tribunal, because this honorable
tribunal had reinstated the appellant into service with all back
benefits but instead the respondents have treated the same
period as leave without pay, which is not tenable in law.

. That no show cause notice was issued to the appellant.

. That astonishingly respondent No 1 has exonerated the

appellant from charges and have filed the inquiry as well but
instead the period has been treated as leave with out pay.

That it is admitted fact that the appellant had illegally been
discharged from service and in such circumstances the civil
servant is entitled to reinstatement with all back benefits as per
the dictums of Superior Courts.

. That even the inquiry officer has held that the appellant has

already been convicted and punished for his absence period

“mentioned in the charge sheet and thus can not be punished

again for his absence period.

. That even the action4 has been taken under the law which is not

applicable in case.of the appellant, which has been held by this
honorable tribunal in its order and judgment and also because
the alleged misconduct is of the period when the RSO (2000)
was applicable. :

jS]
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I. That the appellant has few years of service with Unblemished
service record and the appellant. remained jobless since his
illegal discharge from service.

\ ' . .
J. That the appellant seeks the permission of this honorable
Tribunal for further/additional grounds at the time of arguments.

It is therefore prayed that appeal of the appellant may kindly, be

accepted as prayed for.

Appe!

Dated Q-oi-zms - Through  \f =
: ' Fazal Shah Mohmand
Advocate Peshawar

AFFIDAVIT

I, Shah Faisal Constable No 1760, S/O Ghulam Ibrahim District police

Bannu, do hereby solemnly affirm and declare on oath that the

contents of this Appeal are true and correct to the best of my

- knowledge and belief and nothlng has been concealed frpom this
honorable Tribunal.

' 7%61&«

DEPO NT
ldentified by -
. Ccu//{ tv_@lt
Fazal Shah Mohmand '
Advocate Peshawar



h f*ﬁgﬁg DRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAW.

Appeal No. 311/2011

Date of Institution. ..  12.2.2011
Date of Decision -.. ~  02.2.2012

Shah Faisal, M Ccu-xl.ﬂ;t'ahl'c:‘No. 505, 5/0 Ghulam Ibrahim,
R/O Kol Bah, Tehsitand District, Bansu, - (Appellant)

VERSUS

. 1. District Police Officer, Bannu.
. Reqional Palice Officer, Bannu Region, Bannu. ‘ -
< Provincal Police Otficer, Khyber Pakhtunkhwa, Peshawar. (Respondants) -

APPEAL AGAINST THE ORDER DATED 14.10.2010 PASSED BY
RESPONDENT  NO.1  WHEREBY THE APPELLANT HAS  BEEN
PUSCHARS D T ROM SERVICEL TROM LI DAL Ol AULENCLE,
AGAINS T WHIGHT "HIS  DEPARIMENTAL  APPEAL HAS NOT BEEN '
RESPONDED S0 FAR PESPITE Iti.E..,lJ\ESE..QEMQRE;I]:!AN.QQJQAY&

MR. FAZAL SHAF MOHMAND, Advocate ~ For appellgnt -
MR, SHERALGAN KENT AR, , , :
Addl. Advocate General, Fot respondants,
- MRSULTAN MALIMGCD KHATTAK, .. " MEMBER
MR, KHALID HUSSAIN, « MEMBER
| JUDLMENT | o ' .

SULTAN MAHMOGD KHATTAK, MEMBER.- _This appeal has been filed by

Mohibullah, the appc:llant, against the order dated 14.10.2010, whereby he has

been discharged from service from the date of absence. It has been prayed that on

- dczeptance of the appeal, the impugned orders may be set aside and the appellant

be reinstated inte service with all back benefits,

7. Brief facts of the case, as averred in the memo: of appeal are that the
appellant joined Polica Department on 15.7.2005 and performed his duties with-
m.»vouon. The appellant developed “serious iliness and was returned unqualified -
::mn:vi"lC rongu. He was 'agaih selected for the course and was to appear for the
course on b, 1).2010, however, he reached for the course on the next day. The
:1ppc-:i~lar:t~ informaed  his superiors and even handed ovor madical chits to the
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eupondents, M was discharged from seavice on the grouna of absece for 31
ot e wiaes dated 14.10.2010. He submitted dc.pauhnontal appcal before

respondent No. 2 0n 11.11.2010, which elicited no responae within the statutory

neriod of ninety days, hence this appeal

i Upcm has been admitted to full hearing oh $.3.2011 ~and nOticc:s

woie iseuad to the respondents. Respondents have filed their joint written rc_ply and
contosted the appaal. Rejoinder was also filed in rebuttal. /\rqumentc heard and

rocord perused

A P deacned connsed for the i apeilant arguied that the appuiiant. has not

been treated in accordince with the lawv. The appeilant has been dlschange flom

service for the reason of abserce froni duty  but no churge bh(.(..tlswlc'mcnt of
SHEGOHUS Seeced Upe ninenor Proper crguiry was conaucted. NO show cause )

nolices was issucd Lo him which were rmandatory under the law. Accqrqu to the
judgment of the august Supreme Court as reported in 2009 SCMR-615; for award of
maior penally, regular enquiry is must. Here in this case, no regular enduiry
Contnelod Moseower, the order is void ah-ie o @ < the samge has been pdade under
pate 12,21, Ppolice Rules, 1934, The civil servant Is governed upder the Khyber
pakhtunkhwa Civil Servants ‘Act, 1973 where right of appeal has been prOdec.d and
rurthor that lon promulgation of the Khyber pakhtunkhwa Remaval from Scwlcc.
AT
orevail ovar the same. In this respect, he re lied on 2000-SCMR-76 pnd 2003-PLC
(CS) 595, ne leained €2 ~unsel for the aopellant further a(gou that absoencix of the
appallant was not w)l!ful but due to his sarious iliness, He requested that the appeal

may be accepted as ptayed for.

5. The learned /\/\(J argucd that the appellant remained absent when‘he

Wt acer training wxlhoul nrior pe.mh sion of the competent authority He

further argued that the appellent never informed his superiors about hlS iilness nor‘
movad any apnlication regarding medical lcave. He was under probation and has -

gy be discharged from service under Ruie 12.21 of Police Rules, 1934. He
saled that the  appellant has not preferred proper departmcntal' appeal/

representation the appellate authority and the departmental appeal al annexure- ..

C with the apncw is forged one. He requaes Lod thai the appeal mmay be ‘dismissed.

6. ‘' The Tribunal odserves thac in case of award of maior punishment

sonduct of regular enguiry is st as ser 2009-SCMR- 615, but no such anguiry has ‘

hoon conducied inoihe inetint e ane moroever, e appetiant has b(,en

A’}.‘ T":f;lj{: idD

//‘/ *.\\
% o
SR A 4

P Dindinancey 2000 vt neval desd Police flulis, 1184 would not
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discharged from curvice under police rules, 1934, vihereas the appellant was to be

Khyber Paknt unkhwa Remave sl from Service (Special Powers)

srocended upde the
ned order is illegal and could not be sustained.

Conle, U, Hlende the impug

8. In view of the anove, the appeal is accepted, the impugned order dated '

L1 2010 e el qeide arid the case i remand(‘d 1o the department to conduct

cut St nbal o enguiey At the Appettant by ﬁ;'nvkl\nu i proper
aortunity ol defence strictly in accordance with the law. dn the meantime, the
Jpeeiant is reinstated into service with all back benefits, partics are loft o bear
thets own couts. | il b consigned 1o the record.
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/ -  CHARGE 3HEET,

WHEREAS | am satisfied that & formal enquiry as contemplated in
tAc'NWFP, Police Rules, 1975 is necessary and expedient.

AND WHEREAS, | am of the view that the allegations i established

". would call for a major penalty as defined in Rules 4(b) of the aforesaid Rule.

NOW, [HERE“JF\_, as required in 6-1 (a) of the afore smd Rule i,
WAQAR AHMAD District Pohce Office, Bannu, as (.Ompetent autharity, hcreby

charge you constable Shah Faisal No. 176C for the allegations, attached with

this charge sheet.

AND | direct you further under ru.es 6-1-(b) of the aforesaid Rules
to put in written defepse within 7 days of the Receipt of this Charge sheet as‘ to
whetaer inajor OR Minor punishment as defincd in Rules 4-1(a)-(b) should ot bé
awarded to you. Also state at the same tiine whether you desire to be heard in

person.

In case, your reply is hol recefsed within the prescribed period

without sufficient reason, it would bc paumnmd that you have nothtng, to

say in your defense and the undersigned would be at liberty to take ex-parte

. action straight away against you. Y

. ,, A;' ’ ’ . ) ,~
MCM'

annu.
21/04/2012

o\
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SUMMARY OF ALLEGATIO!.S.

j“s:: You recruit constable Shah Faisal No. 1760 while posted to police

lines Bannu were found to indulge in raisconcuct under the 1lowing allegations:-

. That you were selected for recruit course on dated 05-10-2010 but instead |

~ of joining the said course ybu absented yourself deliberately from official '

duty with intention to avoid the said course.

. That your service record was perused anc¢ it was found- that you have

already been selected for the said coursz on several different occagions -
but each time you have dithered to Jom/undersvo the said course for which

you have been awarded different pwm‘\mnnts bv the then (ompetent

author .ty mll vc)u have not changed yo.r atiitude.

. That the then competent authority, heoping in view your dotted réc“ord
and the above imisconduct, dischqrsm vuu under police rile 12: "l

cated 02-02-2012, the Honoumt»le KK ’wrvnce tribunal ordered your i

reinstatement into service as well as i, ullalmg denove enqmry mto the
allegations leveled agamst you. o .

¢« That the undersigned has perused your service record which transpires
 that you were enlisted on 15-07-2(09 and tlischarged on dated 14-10-2010,

During the short period of service i.e one year, you have remained absent -

for a period 3 of months and 25 days which reflects that you are h'abitual‘. o

absentee, unwilling worker, 1ncorng1ble as -evident from your dot ved

service record.

. That it is also clear that on 05-10-2010 you have deliberately absenred

form official duty with intention to avoid the recruit course, Hence you

have ceased to hecome a 3ood police cfficer by committing the abave -

commissicin/omission.

. All the aiove speaks of aross misconduct oit your part.

L% N
District Potice *ffeqr‘,/l ,

Bannu,

Afegte

W
=]

Aely
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A
BEFORYE THE HONQRABLE DISTRICT POL, lCl
QFFICER B ANNU.

Written reply /defense on behalf of Shah Fajsal NO-1760 /respondgqt to -

the aliegation put by Dustrict Police Otficer Bannu.
That the following is the perawise \ritten reply /defense on

Beltalf of the Shah Faisal NO-1760.

That | have been sclected 1'01' rccru'u contra ul 5.10-2010 but at ihat
very time 1 was fallen in il and in this respeets Towas got cxamme by
M.O District Head Omrter Officer Teaching | luspital Banau and further
I was ora ily directed by the said Doctor /1.0 to take rest. Therefore |
did not attend the said recruit course and further more my abscnce from
the said course is not deliberate one and turther your predecessox
Distict Police Officer namely Sajad Bangsl hud already dlscl‘\le'gcd the
respondent for his absence on 14-10-2010 from service the under Police

cule 1221 that l' eling aggrieved from the said order of discharged by

the then D.P.O. the respondent moved departmental appeal 22-11-2010,

Sary NO 7062 Doputy spector General Bannu and after thut the
respondent moved. KPI Service ‘Tribunal though an appeal which was
aceepted by learned Tribunal .

That Para NO 2 13 uoncct only to the extent that the respoadent was

only sciected for (OUlbeS on twe occasion reply to the absence on 2

occasicn is provided iy Para 1 while on 1 occasion the respondem was

(o1l in i} then he took 33 days bed rest sdvised by the doctor as thw |

respondent was suffering from descase of I-Sciatica. Therclore he was

A \\*,,:')\i,p,ﬁ‘ :

s
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winable to procure his attendance and nc left the training center foi the

purpose of takiig bed rest and fuithevmore for his abserice on 1™

occasion the police de]:wartrmnt pmuwded auamst him and twg pohaltiqs

were imposed on him.

One ycar increment was stopped and secondly were congidered without

pay by the police depar tment.

-~

That the then competent authority dischar ged me undex police rule 12.21
but this order on appeal by the appeliant to the service tribural was
ceclared null and void by the said se wicc tribunal and the respohdent
was mslmmcd and so for as depaltmu.ml mquny ordercd by the service
tribunal is concerned. the same will serve no useful purpose for the
reasons that on both the occasion the rcspnndcnt has provided sufficient

rcasons for his absence from his duty.

‘

That the respondent has never absented for o period a 3 months 25 days
but he was only remained absence up to the extent of 53 days-only and

his this 53 davs absence was because of his ailment /deaseas.

That Parg NO 5 is incorrect and further more the respondent hus never

absented himself from his duty deliberaiely but his absence was due to

his illness. The respordent is carir-.g good moral character and law

abiding Constablc and is a ﬁt person to become a good polnw oﬁxcc=

That Para No 6 is ‘incorrect and iux her Lb > 1espona«,m 1S havmg good

moral conduct and is h'wmg great reverence , respect and honor for his

highups and for police department.

Dated ...

Sllhlalsll(ﬁ%/é‘”[ \fi)




- B

P My this order will dispose of dapartmental prbceeding initiated under

disciplinary rules 1975 against constable Shahi Faisal No. 1760 on the following
summary of allegations: .

. That he was selected for recruit course on dated 05-10-2010 but instead of
- joining the saiqd course he deliberately absented himself-from official duty with
intention to avoid the said course.- ‘

. That his service record was perused and it was found that he had alrc ady been
selected for the said course on several cccasions but each time he ‘dithered to
Cioinfundergo the said course for which he had beon awarded different
pumshments by the then competent authority still he did not change his
attitude. ‘ A :

. That the then competent autiority, Keepiny in views his dotted record and the
above misconduct, discharged haim under police rule 12:21. On dated 02-02-
2012, the honorable K.P.K seivice tribamal ordered his reinstatement into
service viith all back benefit oy well o iatiating denove enquiry into the
allepations levelod against i, U5 servieo 1ocord also-transpired that he was
ehtisted on dated 14-10-2010. During the short period of service he remained
absent for a period of 3 months and 7% days which reflected that he. was
habitual absentee, unwilling worker, incorrigibie,

° Thac it was also clear that on 05-10-10.0 he had deliberately absented from :
' official diity wilh intention to avoid the recruil course. Hence he had ceased to - .
- become a good police officer by committing Lhe above commission/omission.

As per Lhe directicn of Service tribunal the said constable was reinstated
inte service and allotled him constabulivy No. 1760 and Denove enquiry was initiated.
Propet charge sheet based upon summary of &' voations was issued and served upon
the accunes ofiicial on daled 21-C4-2017. Repd s ol the accused along with relevant
papers were entrustod to DSP/ELte for thore ish probe into the allegations. Who
(enquiry officer) submitted his ‘indings wherein he opined t:at non joining the recruit
course as well as deliberare absence from official duty w.e.f 05-10-2010 to 14-10-2010
have been proved while the remaining allegation: were reported to be disproved.
Resuttantly, oppertunity of personal hearing was provided to the accused official in
orderly room on dated17/04/2017 wherein he promised on affidavit that he shall

-Join/complete the incoming recruic course failing which he shall ke render himself to
be dischargad from service or disinissed accordingly. Therefore, keeping in view his
slaterent on atfidavit the undersignea exoneratzd him from the charges. '

€cping in view the above, decision of the honorable service tribunal
K.P.K Peshawar and guidance rezewed from CPO, Peshawar vide his office No.
2402/ Legal dated 03-08-2012 in the instant casz i, WAQAR AHMAD District police
officer, Bannu in exerzise of the power vestad in me under Disciplinary ruie
P75 ihe mauiry papers are ordeied 1o bo fite g U interim pericd between the
order ol dismissal ¢ dated 14-10 2016 and order of roinstatement i.e dated 19-04-
2077 (1& months ind b days) is treated an Leave watliont pay. The absepce periad from
GH- 102000 6 5 10- 2010 s also Ueated ay Lo vorthoul pay. Pay s also riplessed.

J, .
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DPO/BANNU ON DATED 809 dated 29-08-2012.

Respectfully submitted:

That the appellant had joined Police Department on dated 15-07-2009 and
performed his duties with devotion. That the appcllant devcloped scrious
illness and was returned unqualified from PTC Hangu. He was again
sclected for the course and was to appear for the course on 05+10-2010;
however, he reached for the course on the next day. The appellant informed
his superior and even handed over medical chits to competent authority. He
was discharged from service on the ground of absence for 31 days vide 9B
No. 1146 dated 14-10-2010. He submitted deparuncutal appeail bzfore the
then RPO/Bannu o.. dated 11-11-2010 which elicited no response within
the statutory period of ninety days. Therefore, he preferred an appeal before
the service tribunal which was accepted and the impugned order dated 14-
10-2010 was set aside and thc case was remanded to the department to
conduct proper departmental enquiry against the appellant by providing
him proper opportunity of defence strictly in accordance with the law. In the
meantime, the appellant was ieinstated into service with all back benefits
vide judgment dated 02-02-2012.

That DPO/Bannu requested PPO, KPK Peshawar vide his office memo No.
3310-11 dated 03-03-2012 that the said judgment may be.examined
through luw department and Advocate General K.P.K Peshawar as to
whether it is fit for lodging an appeal in Apex Supreme Court of Pakistan or
otherwise. Resultantly, law department was approached through proper
channel vide CPO, Peshawar memo No. 943/Legal dated 13-03-2012 etc.
Law Department inform the PPO.KPK Peshawar and Secretary to Govt:
K.P.K Home & Tribal Affairs Department vide his office letter No. lit/LD/1-9-
(35) Home/2012/5088.92 dated Peshawr the 31-03-2012 to the effect that
Committec has unanimously decided it is not a fit case for filing of CPLA
before the Supreme Court of Fakistan. PPO, KPK Peshawar forwarded the
instruction of Law Department vide his office endst: No. 1233/Legal dated
05-04-2012 for necessary action,

Resultantly the appellant was reinstated into service as directed by Service
tribunal vide DPO office order enst: No. 423 dated 19-04-2012 but no salary
was given to the appellant. As pec law the appellant salary was to released
ultimately with all back benefit as there is no provision of stoppage pay but
the appellant was denied of thi: sime

That the appellant was procecdad departmentally. After cofiducting proper
departmental enquiry, the 0.0 onined that wnly the charge of non
attendance recruit has been proved against the appellant.

During personal hearing the appeilant was directed to record his statement
on affidavit that he will join the recruit course. The appellant.did as directed

by the competent authority. In the meantime, DPO/Bannu sought guidance

vide memo 9906 dated 27-06-2012 from CPO/Peshawar regarding granting
of back bLenefit in spite of clear cut decision of Service tribunal duly
approved by iaw department as well PPO/KPK, Peshawar.  In resgonse to
his request AlG[‘é.dvised DPO/Bannu vide his memo No., 2402/Legal dated
03-08-2012 that the appcllant was not reinstated in service with cffect from
the date of his dizmissal as such hie can not be paid the salaries of about 18
moenths, Therefore DPG/Bannu passed order on the enquiry vide his office
809 dated 29-08-2012 Ly filling the enquiry proceeding and declaring leave
without pay the interim period «.f 13 months and £ davs:

-

} /‘
The Worthy Regional Police Officer, , %
Bannu Region, Bannu,
Subject:- MERCY PETITION AGAINST THE ORDER PASSED BY



SARUOUND: : “//

4> That the impugned order is contrary to the decision of the August Service
tribunal as Supreme court of Pakistan because: ‘

1. That the appellant has been reinstated into by service tribunai with all back
hefit duly endorsed by law department as well as CPO, Peshawar. Therefore,
there was no necd of guidance from CPO, Peshawar (AIG /Legal) as the said
decision was already through CPO as well as approved by PPO/KPK Peshawar
with the direction to DPO/Bannu for compliance.- In the presence of clear
decision of August Scrvice tribunal the opinion of AlG Legal has no valuc but
AlG/Legal has committed Contempt of court to somewhat by making himself
ns stumbling block in the way of the decision of the Apex court.

2. That the appellant was reinstated into service by Apex court with: all back
befit but there is case vide 2007 SCMR No. 855(Copy enclosed) that a civil
servant was reinstated in service but refused by service triburial to grant back
befits to Civil servant. Supreme ceurt accepted appeal of Civil Servant on the
ground that Civil servant had not been found gainfully employed anywhere
during relevant period end declared that depriving Civil servant from back
henelits for the period for which he remained out of job without any fault of
his, would be injustice and harsh. Similarly, the appellant -has not been
“found gainfully employed anywhere during the relevant period by the enquiry -
officer/competent authority for which he remained -out of job without any
fault as the competefit authority has filed enquiry proceeding against the
appellant. Hence the order of competent authority by depriving the appellant
with all back befit is againsl the verdict of Suprecme Court and Service
iribu sal. ~

Lo

That similurly, in another decision of Apex Supreme Court vide 2006 SCMR
451 (copy enclosed) it was decided that salaries of the civil servant would not
be withheid for the intervening period when he remained out of service
without gainfully employed anywhere during the relevant period due o

whimsical and arbitrary action of the functionaries.

4. That appellant has cited thosc decisions of the Apex Supreme which were
filed against the decisions of Service tribunal but the appellant has been
given all the back benefit by Service tribunal while the competent is denying
the same which is injustice please.

Keeping in view the above, [U is, thercfore, humbly requested that the
appeiiant may kindly be given all the back benefit as directed by Apex Service
Tribunal because the opiniou of AIG/Legal, in the presence of decision of August
Service Tribunal, has no value please. :
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Rezpected Sir,

~1 4)

~ L

’/ -

it is submitted that Constable Shah Faisal No.1760 was discharged from his

duty under Police Rule 12-21,0n dated 02.02.2012 vide DPO Bannu order No.1146+dated

14.10.2012 (1146) due to deliberately absented from training program without any leave
or prior permission from competent authority. '

Appellant being aggrieved from the said order filed an appeal in Service
Tribunal KP¥ Peshawar against the order of DPO Bannu No.1146 dated 14.10,2010.

.' Respondent Department contested the case through Additional Advocate
General Khyber Pakhtunkhwa Peshawar.

The appeal vide No.311/2011 o! <he applicant was accepted, the impugned
order vide 1146 dated 14.10.2010 was set aside and the case was remanded back to the
Police Department for denovo enquiry against the appellant by providing him proper
opporftunity of defense in accordance with the law, in the meantime the appellant 15
reinstated into service with all back beneiits. Judgment of Service Tribunal dated
02.02.2012 is enclosed as annexure “A".

The DPO Bannu forwarded the subject case to the Pravincial Police Offica
10 get an cpinion from law department whether it is fit for appeal in the Apex Supreme
Court of Pakistan, vide his letter No.3310-11 dated 03.03.20112. The Provincial Police
- tficer referred the case to law departinent for opinion vide No.941/legal dated
13.03.2011. . ' '

The committee in the law department decided unanimously it not fit ease

. C?/Z /‘{:’J/@' i
| e

for filing of CPLA before the supreme court of Pakistan. T

et e i e T

—

The constable was re‘nstated into service with immediate effect vice 0B
No.423 dated 19.04.2012 DPO with initiation of denovo enquiry.

Denovo enquiry against the said constable was finalized and the absence
seviod from 05.10.2010 to 14.10.2010 was treated as leave without pay. Periorl between
date of disinissal and reinstated i.e. 18 months was treated leave without pay. The
constable was reinstated vide DFO Bannu OB No0.423 dated 19.04.2012.

The applicant moved an application before the DPO Bannu fo- back benerit
“1f, monti: salary”. The UPO Barnu addiessed a Provincial Police Officer, Khyber
Palhtunkh.wa for opinion vid: letter No.12647/SRC dated 19.07.2012.

The Assistant Inspector General of Police (Legal), Khyber Pakhtunkhwa

Peshawar give opinion that the said ¢onstable was not paid the salaries as he was not

reinstated in service with effect fror the date of dismissal.

RPEO

Worthy?\!PO Bannu
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GSS;PD.KP~2031IS—RST-B,OOO qum.s-1 3.07.32.2011/P4(Z)/F=PHC Jobs/ﬁorl‘n Aé;B Ser.
“«B”

KHYBER PAKHTUNKEWA SERVICE TRIBUNAL, PESHAVAR.
~ JUDICIAL COMPLEX (OLD), KHYBER ROAD, )

. : : PESHAWAR. N /r. @
| 7 T (O
Appeal No........cvvevsene. srnsaseasessess TR of 20
e A4 ._....-..-./'f/{f;?ﬁ{.f(;..’./ﬁ":(../;.........,........._....Appellant/Petitioner
- | A " Versus - -
//)O ...... /,,é/'){/’/"/‘(/( ............ Respondent
Respondent No/ ..... eeeanesesresasnrenrane s -

WHEREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration; in
the above case by the petitioner in this Court and notice hasbeen ordered to issue. You are
hereby infprme hat the said appeai/petition is fixed for hearing before the Tribunal
i+ + Wikt ",g " dz;. vesen .at 8.00 AM. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, oir any other day to which

sosdoscschevrensevecnansooncsscosncs

. the case may be postponed either in person or by authorised representative or by any

Advocate, duly supported by your power of Attorney. You are, therefore, required to filein
this Court at lesst seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which yeu rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition willbe heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your .
address. If you fail to furnish such address your address contained in this notice which the
address givenin the appeal/petition will be deemed to be your correct address, and further
notice posted tothis address by registered post willbe deemed sufficient for the purpose of
this appeal/petition. - S ot

Copy of appeal is attached. G P as-¢ _ . ide thi
office Notice NO.ieersessonsene SR ......... JUR I3 7T, RO SRR veorersses ]
~ Given under my hand and the seal of this Court, at Peshawar this............ % AR
. Dayo ;0.'00;0‘.'0;:';‘,.‘ llllll .."‘..Oﬁllﬁtllil- lllll vl"...“‘l‘... ........... ; esassnsnsscsonis 26 —‘zﬁ : -

o

SIA Peshawar.

[) Khyber Pakhtunkhwd Service Tribunal,

Note: 1.  The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2 Always quote Case No. While making any correspondence. .
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| KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR.

" JUDICIAL COMPLEX (OLD), KHYBER ROAD, ‘
PESHAWAR. =~ - FR

——

No. .

7 AppealNo?Ci ..... — onOxj; - |
veeereend é{/\u@ A AL .............. Appellant/Petitionef
' " Versus A o
crreeresenns /> [7 .(Q ......... / » .MW(A ........ vereaneis Respondent
,RespondentNo...7.._...../.Z.}..’.........._..,..§...._ .......

Notice to: — //O | ///K -' //;!LQ,M;Z’("L - ‘"

. WHEREAS an appeal/petition under the provision of the North-West Frontier

Province Service Tribunal Act, 1974, has been presented/registered for consideration, in -

'the above case by the petitioner in this Court and notice has been ordered to issue. You are

- hereby informed that the sald appeal/petition is fixed for hearing before the Tribunal

FONeirerslossrermesirodioindses ..at 8.00 A.M. If you wish to urge anything against the

appellan petlt oner.you are at liberty to do so on the date fixed, or any other day to which

the case may be postponed either in person or by authorised representative or by any

" Advocate, duly supported by your power of Attorney. You are, therefore, required to file in

this Court at least seven days before the date of hearing 4 copies of written statement

. alongwith any other documents upon which you rely. Please also take notice that in

— . default of your appearance on the date fixed and in the manner atorementloned the
_ appeal/petltxon w1ll be heard and decxded in your absence :

given to you by registered post. You should inform the Reglstrar of any change in your
address. If you fail to furnish such addressyour address contained in this notice which the .
address given in the appeal/petition will be deemed to be your correct address, and further

' notice posted to this address by reglstered post will be deemed sufflclent for the purpose of

Notice pf any alteration in the date fixed for hearmg of this appeal/petltlon will be ‘

thls appeal/petltlon.
Copy of appeal is attached Copy_nf_appeaLhas.already-been'sent o you vide this
y officeNotlceNo vesreinnesesobrensenssiiereses ‘.’.....f...t.'.'...dated......;......- ........ - q / & .
- Gwen under my hand and the seal of this Court at Peshawar this.....c.oeeee / .............
“ Dayof i Baresssserssssnbesiossressssrmssssssiness R (} seevensnensss 20 ’ -Z
. R o rar,) =
y7a vV"/ yber Pakhtunkhwa Sérvice ’I‘rlbunal
) ~ ‘ Peshawar.

Note: 1. The hours of attendance In the court are the same that of the High Coun except Sunday and Gazefted Holldays
2 A!ways quote Case No. While making any correspondence.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.99/2013

Shah Faisal Constable No.1760

S/o Ghulam Ibrahim District Police Bannu (Appellant)
Versus

1) District Police Officer, Bannu

2) Regional Police Officer, Bannu Region, Bannu

3) Provincial Police Officer, Khyber Pakhtunkhwa Peshawar

v (Respondents)
PARAWISE REPLY BY THE RESPONDENTS
Respectfully Sheweth:
PRELIMINARY OBJECTIONS:

1) That the appeal of appellant is badly time barred.

2) That the appellant has approached the Honourable Tribunal with unclean
hands .

3) That the appellant is estopped to file the appeal due to his own conduct.

4) That the appeal is bad due to mis-joinder and non-joinder of necessary
parties.

S) That the appellant has concealed the actual facts from the Honourable
Tribunal.

o) That the appeal of appellant is not maintainable.

OBJECTIONS ON FACTS:

1) Incorrect. The appellant has willfully absented from the basic professional
training/ courses on several occasions being habitual absentee and
unwilling worker.

2) Pertains to record.

3) Pertains to record.

4) Pertains to record.

5) Correct.

o) Pertains to record.

7) The departmental appeal of the appellant was filed on the grounds that
period between his dismissal and reinstatement i.e. about 18 months was
rightly treated leave without pay by the Respondent No.l after getting
opinion from Respondent No.3. In fact, the appellant has not performed
duty during this period.

8) [ncorrect. Both the orders of the respondents are based on facts and in
accordance with law and facts.

OBJECTIONS ON GROUNDS:

A) Incorrect. The orders of the respondents are legal and based on facts and
law. '

B) Incorrect. Proper inquiry in accordance with law was initiated against the
appellant and after providing all the opportunities, a legal and valid order
was passed.

C) Incorrect. The order of the Honourable Tribunal has been complied in true

spirit. On receipt of judgment and opinion of Law Department, the
appellant was reinstated into service with immediate effect and de novo
inquiry into the matter was conducted. On the basis of findings report, the
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G)

H)

1)

J)

inquiry was filed. Subject to he joined the recruit course and provide
affidavit. The interim period between his dismissal and reinstatement was
treated as leave without pay.

There is no need of issuance show cause notice because the inquiry has
been filed in favour of appellant.

Inquiry was filed but the period between dismissal and reinstatement was
treated leave without pay on the opinion/ directions of respondent No.3.
Incorrect. The appellant was initially discharged from service on the basis
of willful absence from professional course/ training and duty but due to
some technical faults, the order of dismissal was converted into
reinstatements and de novo inquiry. During the disposal of de novo
inquiry, the appellant furnished an affidavit for joining the recruit course
in future. He has not performed duty for the period 18 months 05 days
between the dismissal dated 14.10.2010 and reinstatement dated
19.04.2012 for which he cannot be paid salary and rightly declared leave
without pay. Photocopy enclosed as annexure “A”.

Incorrect. The inquiry officer has made reference to the punishment which
was set asided by the Honourable Tribunal in appeal No.311/2011 and
the same was referred to Depart for de novo inquiry.

The initial inquiry was conducted in year 2010. During the application of
RSO 2000 while de novo inquiry was conducted in year 2012 on Police
Rules 1975 and at that time RSO was not applicable.

Incorrect. The appellant was recruited on 15.07.2009 and dismissed from
service 14.10.2010 on the charges of deliberate absence. He was
reinstated into service on 19.04.2012 and his total service is about 1 year
and 7 months which is less than three years.

That the respondents may be allowed to add further additional grounds at
the time of arguments.

PRAYER:

In view of the above stated facts, it is humbly prayed that the

appeal of appellant being devoid of legal force and time barred, may kindly be
dismissed with costs.

\l&ﬂc; Pﬂ? ffi*eef,/o/‘

Bann
(Respondent No.1)

Regional Police Officer,
Bannu Region, Bannu

Pr al Police Officer,
eér Pakhtunkhwa,
Peshawar

(Respondent No.3)
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;‘%f BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No.99/2013

Shah Faisal Constable No.1760

s/o Ghulam Ibrahim District Police Bannu (Appellant)
Versus

1) District Police Officer, Bannu

2) Regional Police Officer, Bannu Region, Bannu

3) Provincial Police Officer, Khyber Pakhtunkhwa Peshawar

(Respondents)

COUNTER AFFIDAVIT

We, the respondents do hereby solemnly affirm and declare that the
contents of the attached para wise comments are true and correct to the best of

belief and nothing has been with held or concealed from this

(Dep(o%)

Provintial Police Officer Regional police Officer
Khybér Pakhtunkhwa, Peshawar . Bannu Region, Bannu
(Respondent No.3) (Respondent No.2)

\Qigtﬁct Polick Officer,
Bannu
(Respondent No.1)

o
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Shah Faisal Constable No.1760

N s/o Ghulam Ibrahim District Police Bannu (Appellant)
Versus
1) District Police Officer, Bannu
2) Regional Police Officer, Bannu Region, Bannu

3) Provincial Police Officer, Khyber Pakhtunkhwa Peshawar

(Respondents)

AUTHORITY LETTER.

Mr. Mir Faraz Khan Inspector Legal Bannu is hereby authorized to appear

' before The Service Tribunal Khyber Pakhtunkhwa Peshawar on behalf of the

T e emA R s e AT

undersigned in the above cited case.

. He is authorized to submit and sign all documents pertaining to the

present appeal.

,% L
h oL .
NI Regional Police Officer, w Hct Pglice Officer,

Bannu Region, Bannu Bann
(Respondent No.2) (Respondent No.1 )

(Resporident No.3)




QRDER: S '
& My this order will dispose€ of deputtmental proceeding ini;iated under

/s ) .
« wlindvy rules 1975 avainst constable Shalt Faisal No. 1760 on the following
awinery of allegations:

That he was satected for recruit course on dated 05-'\0:20‘10 but'instead o1
- joining the said course he deliberately abnented himself- from official duty with
intention to avoid the said coursc. :

» “That his servict record was perused and it was found that he ha already been
selected for the said course on several occasions but each time he! dithered to
join/underso the said course for. which he’ had been awaraed dilfercnt
punishments by the then competent authority still he did not change his

attitude.

. F
e That the'then competent authorily, keep. in views his dotted record and the
' above misconduct, discharged tn undoer potice fule 12:21. 0N dated 02-02-
01, e hunun‘ub\c:“K.P.K SeTVice rribunid ordered his reinstatement into

- aa kol L o

-
iy

wervice with o'l back benefit o well o initiating denove encuiry nto the

ol ations loveled against R, Ui servied pecord also transpirc}d that he-was
centisted on dated 14-10-2010. During the Jhort period of service he remained

absent for 3 period of 3 months and @i days which reflected thal he. was

hatital absentee, uriwilling worker, incee rigible.

° That it was also clear that on 05-10-2010 he had deliberately absentad from '
official cuty wilh intention to avuid the tecruit course. Hence he had ceased o

become & 200d potice officer by committing the ahove commission/ omission.

, As oer the duection of Service (ehunal the said constable wWAas reinstated
inte servicd and allotted him constabutiny N, 1750 and Denove enquiry was initiated.
Proput Chaiyd sheel hased upon sutniasy of 1 IONG WS issued and served upon
the accused oftficial 6 dated 71-04-2012. Rueot s o the accused along with relevant
papars Wit ontrusted Lo nsp/Flite for there iy probe into the allegations. Who
(enquiry officer) submitted his findings wherein he apined tiat non joining the recruit
course as well as detiherate absence from official duly w.e.f 05-10-2010 to 14-10-2010
have been proved while the remaining allegations were reported 10 be disproved.
Resultantly, opportunity of personal hearing was provided to the accused official in
orderly roem on dated17/04/2012 wherein he promised 0On affidavit that he shall
join/compiete the incoming recruit Course failinig which he shall be render himself to
be discharged from service of disrnissed accordingly. Therefore, keeping in view his
stalement On affidavit the undersignec exonerated him from the charges.

Keeping 1N view the above, decision of the honorable service tribunal
Ko K Pushawir and ouvidance received from CpPO, Peshawar vide his office RO,
2407 itesal dated 03-08-2012 in the instant Case 1, WAQAR AHMAD District potite
ofticer, Bannu in exercise of the power vested in me under Disciplinary rule
1675 the inquiry papers are or ered to be fited and the interim period petween the
ore e ul eninnal 1e dated 14210 DGO e el Q1 ccinstatement i.c dated 19-04-
2047 (18 monthy and H days) is Lreated an leave withtl pay. The absence period from
0%-10 2010 Lo 14-10-2010 iy also treated asleade cothout pay. Pay is also roteased.

Jy

‘ /4<7 "
OB tie., . .0 g : Lisk” dSfice Offict,
Dated )75 10N - et AN -~

L] Ey)

No._ 7/ ol (st Bannu, L S 12012,

Copy ol absve s sent for necessary action to

District Account Officer, Bannu. B
ASP /Headquarte?, Bannu.
1| Police Lines

1.
2.
R

4., 17 WRC, pay Ovficor and OASL
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A Se_rvic'—cmAt " Al No.99/2013

Shah Faisal Constable No.1760
S/o Ghulam Ibrahim District Police Bannu (Appellant)

~Noubel

— —

Versus

District Police Officer, Bannu ™~ ' ,

Regional Police Officer, Bannu Region, Bannu

Provincial Police Officer, Khyber Pakhtunkhwa Peshawar
' : (Respondents)

pARAWISE REPLY BY THE RESPORDESSS

" pARAWISE REPLY BY THE RESPONDENTS

Respectfully Sheweth:
PRELIMINARY OBJECTIONS:

That the appeal of appellant is badly time barred.

That the appellant has approached the Honourable Tribunal with unclean
hands :

That the appellant is estopped to file the appeal due to his own conduct.
That the appeal is bad duc to mis-joinder and non-joinder of necessary
parties.

That the appellant has concealed the actual facts from the Honourable
Tribural.

That the appeal of appellant is not maintainable.

OBJECTIONS ON FACTS:

Incorrect'. The appellant has willfully absented from the basic professional

‘training/ courses on several occasions being habitual absentee and

unwilling worker.
Pertains to record.
Pertains to record.
Pertains to record.
Correct.

Pertains to record.

The departmental appeal of the appellant was filed on the grounds that’
period between his dismissal and reinstatement i.e. about 18 months was

rightly treated leave without pay by the Respondent No.1 after gething

opinion from Respondent No.3. In fact, the appellant has not performed
duty during this period.

Incorrect. Both the orders .of the respondents are based on facts and in
accordance with law and facts.

OBJECTIONS ON GROUNDS:

Incorrect. The orders of the respondents are legal and based on facts and
law. _ ‘ o

[ncorrect. Proper inguiry in accordance with law was initiated against the
appellant and after providing all the opportunities, & legal and valid order
was passed. A . g
Incorrect. The order of the Honourable Tribunal has been complied in truc

spirit. On receipt of judgrient and opinion of Law Department, the
appellant wzs reinstated into service with immediate effect and de 1ovo

inquiry into the mattcr was conducted. On the basis of findings report, the
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inquiry was filed. Subiect to he joined the recruit course and providc .
affidavit. The interim period between his dismissal and reinstatement was,
trcated as leave without pay. '
D) There is no need of issuance show cause notice because the inquiry hasi:
been filed in favour of appellant. 3
E) Inquiry was filed but the period between dismissal and reinstatement was
treated leave without pay on the opinion/ directions of respondent No.3.
 F) - Incorrect. The appellant was initially discharged from scrvice on the basis
of willful absence from professional course/ training and duty but due to
some technical [faults, _the order of dismissal was converted into
o reinstatements and denovo inquiry. During the disposal of de novo
' inquiry, the appellant furnished an affidavit for joining the recruit coursc
in future. He has not performed duty for the period 18 months 05 days
between the dismissal dated 14.10.2010 and reinstatement dated
19.04.2012 for which he cannot be paid salary and rightly declared lcave
AR without pay. Photocopy enclosed as annexure “A”,
[ ik G) Incorrect. The inquiry officer has made reference to the punishment which
i was set asided by the Honourable Tribunal in appeal No.311/2011 and
‘ b the same was referred to Depart for de novo inquiry.
H) The initial inquiry was conducted in year 2010. During the application of
RSO 2000 while de novo inquiry was conducted in year 2012 on Police
‘ , Rules 1975 and at that time RSO was not applicable.
P I) Incorrect. The appellant was recruited on 15.07.2009 and dismissed [rom
RO service 14.10.2010 on the charges of deliberate absence. He was
IR reinstated into service on 19.04.2012 and his total service is about 1 year
P and 7 months which is iess than three years. )
roo J) That the respondents may be allowed to add further additional grounds at
; L the time of arguments.
i

PRAYER:

' | In view of the above stated facts, it is humbly prayed that the
T appeal of appellant being devoid of legal force and time barred, may ° Laciy be
{ il dismissed with costs. :

o, /

i g

POy a/ ( -
(R _ istrict/Polic fiicer;:
pa : Bannt

Tl _ _ (Respondent Ne.1)

i A 8 , Regional Police Officer,
' Bannu Region, Bannu
(Re pondentfﬁo.Z)

Pr al Police Officer,
ybérgftgkunkhwa,
Peshawar
(Resp.ondejf'xt No.3).
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)

b

Constable No. 1760 ,
(Appellant)

Shah Faisal
trict Police Bannu

s/o Ghulam [brahim Dis
Versus

‘Ofﬁeer, Bannu
e Officer, Bannu Region, Bannu

1) District Police
r, Khyber pPakhtunkhwa

2) Regional Polic
Provincial Police Office

Peshawar

(Respondents)

COUNTER AFFIDAVIT

We, the respondents do hereby solemnly affirm and declare that the
contents of the attached para wise comments are true and correct tO the best o
m this

our knowledge anﬁbelie[
n

and nothing has been with held or concealed fro

Honorabl !\ ribu

|

>

De (Deponent)

* provinéial Polic Officer Regional police Officer

+ Pakhtunkhwa, Peshawar Bannu Region, Bannu
(Respondent No.2)

(Respondent No.3)

- . /‘i . »
(éporlerf) e

“~nistrict Police Officer:

' ’ ' Bannu
(Respondent No.1)
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ORDER: . . o '/"V _
17 My Lhis order il dispose of depirtmental proceeding injtiated under l -

¢ sptimary rules 1975 agdifst constable Shab Faisal No. 17060 on the following
. . i} .
grinery ol allegations:
That he wat Goteclea for recruit course on dated 05-10-2010 but instead ot
- joining ihe said course he detiberately absented himsetf-from official duty with
‘ntontion to avoid the said coursc.

\"a N That his service record was perused and it was found that he had a\reaéy been y
' selected for the said course on ceveral occasions but each time he dithered to
i join/undergo the said course for which he had been awarded dilferent
punishménts by the then competent authority still he did not change his
attitude. , )

That the'then competaent authority, Keepiny in views his dotted record and the
Alove misconduct, Jischarsed han unde police rute 172:21. On dated 02-02-
[ 20410, the honorable K.PK Service tribunal ordered his reinstaternent into
LOEVICD with ot back pencfit o woetl o initinting denove enquiry into the
v ol atians eveied anainst P, L semaee pevord also transp‘u'ed that he -was : -
"~. cenlisted on dated 14-10-2010. During the short period of service he remained
g absent for 0 period of 3 months and o odays which reflected that he. was
habicaal absentee, arwilling worker, ince rigible.

° That it was also clear that on 05-10-2010 he had geliberately absentad from
official cuty with intention to avuid the 1ecruit course. hence he had ceased to
become & good potice officer by conimitting the ahove commission/omission.

: A3 ner ihe dection of Service tribunat the said constable wAas reinstated

i inte service and atlotted him constabulary N 1740 and Denove enquiry was initiated.

proper chare sheel Based upon summay ol 1 ueaiiong was issued and served upon ,
(he aceuscd oificial cin dated 51-04-2017. Rupl s o the accused atong with relevant .
papars weie entrusted Lo PSP/ ELite for thorc i probe into the allegations. ‘Who *
{enauiry of ficer) submitted his findings wherein he opined tiat non joining the recruit

course as well as deiiherate absence from official duly w.c.f 05-10-2010 to 14-10-2010

t have been proved white the remaining allegations were reported to be disproved.

Resu'tantly, opportunity of persoiial hearing was provided to the accused official in ’

orderly rocm on dated17/04/2012 wherein he promised on affidavit that he shall

join/compiete the incoming recruit course failing which he shall be render himself to

be discharged from service or disrnissed accordingly. Therefore, keeping in view his

statement on affidavit the undersignec exonerated him from the charges. )

Keeping in view the above, decision of the honorable service tribunal
e K PeShawar and “widance receivaed {rem CPO, poshawar vide his oftice .
2407 ibegal daicd 03-08-2012 in the instant casc I, WAQAR AHIAAD District poiile
ofticer, Bannu in exercise of the power vested in me under Disciplinary rule
167715 the inguiry papers are ordered to be fited and the interim period between the
ora ol il e dated 110 2600 aned el ol .'-3&11*,L;\L(:‘mum.'i.o dated 19-04-
2012 (1 mordhs and b diys) is treated an leave vithout pay. The absence period from
0%-10 2010 to 14-10-7010 iy also wreatod s leavs cthout pay. Payis atso rateased.

7/

e
OBt Ll sk P5g 13
w0 e : \[All’r\ﬁ’i/‘i sfice Officaf, C—
Dated yor s 5 00 e PanioT
No. /i fe 70 ctedd Bannu, L s {71012, .

Lopy of abeve s sent.for recessary aclion to:

1 District Account Officer, Bannu.
A ASP/Headguarter, Bannu.

3. o police Lines ‘

4. 17 SRC, Pay Viicor and GASH
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BEFORE THE SERVICE TRIBUNAL KI?\I).( PESHAWAR

Service Appeal No 99/2013
Shah Faisal.........cccovciiiiiiiiicc e Appellant "

DPO & tWO OtNErS.ersvevreseesreresesesereseeessesesesssssessons Respondents

Replication on behalf of the appellant

Rely to Preliminary Objections

All the objections raised by the respondents are incorrect and denied,
as in instant appeal all necessary parties have been imp leaded, the
appellant has come to this honorable Tribunal with clean hands and
the instant appeal is well within time. The appellant is not estopped
by his own conduct to bring the present appeal, the appellant has
concealed nothing from this honorable tribunal and the present
appeal is maintainable.

Reply to Facts/Grounds

The comments of the respondents are full of admissions, and they
have not denied the pleas taken by the appellant. The comments of
the respondents are full of contradictions and they have failed to deny
the appellant version. Respondents have decided the appeal in very
strange terms, as on one hand they have admitted that inquiry
against the appellant was filed in favor of the appellant and that the
the absence from 05-10-2010 to 14-10-2010 has only proved against
the appellant, while on the other hand they have treated the entire
period as leave without pay. It is also pertinent to mention here that
vide the Judgment of the tribunal the appellant was reinstated with all
back benefits, as such the respondents have exceeded their
authority. ‘ '

It is also worthwhile to mention here that besides procedural lapses
including the issuance of show cause notice, the appellant has not
been treated factually as per record. The findings of the DSP elite
Force needs to be requisitioned. Nothing has been communicated to

i)



W the appellant and he has thus been condemned unheard. Thé

respondents have also failed to reply and explain some legal
questions of the appellant. Yhe appellant has not been treated in
accordance with law and he has been condemned unheard, thus the
impugned orders are not tenable in the eyes of law and liable to b

set aside even on this score alone. o

It is there fore prayed that appeal of the appellant may kindly be
accepted as prayed for. | S" 5,} i

Dated:-)3-2-2014 Appellant
Through
Fazal Shah Mohmand -

Advocate Peshawar

AFFIDAVIT

| Shah Faisal Constable No 1760 S/O Ghulam tbrahim District Police
Bannu, (the appellant) do hereby solemnly affirm and declare on oath
that the contents of this Replication are true and correct to the best
of my knowledge and belief and nothing has been concealed from
this honorable Tribunal. g
Sy I

DEPONENT
Identified by — AT, ~STED
/ ) o1 92"9,.*-\
Fazal Shah Mohmand iy

Advocate Peshawar s Coniniggioner
: wﬁ'og‘ %?

Pvpoe?s
et *



. GS# ‘DXP-@iTM-RST-G,OOO Forms-05.07.'l7/P4(Z)/FIT:‘P.C Jos/Form AS&B Ser. Tribunal
. @j . : .
B : , héu@ 29
b AYBER : U ZLHWA SE.VICE TRIBUNAL, PESHAWAR,
CUDICIAL COMPLE X (CLD), KHYBER ROAD,
PESHAVVALIR

D B &\) sy

No. [E— S

APPEAL Momoerroessesssons e of201 3 / /Vy (ﬁ

b\\;\’“\ Y%‘s‘ '\) CQ"'\Sl 1\.C~\ 5\/\ ...... ) ........................... | ................................

.......................................................................................

‘Apellant/Petitioner

Versus

Ec> A5 3;\ A QZB\:\DCLJ\W’Q ........ \/;V\ S S \b F I, YAN Y20 O

' RESPONDENT(S)

Notice to Appeilant{}’-eﬁihiﬁner S\(\ Q8 \A\ E..Q,L\;\...S‘{k Q\

Consable B WS b ¥ S S / (S YHOL W-VYP \ o o\\/LkW\

4 ~ ..\ N .k
W) R e K O/\%k(’@ CMA_A(’@ N Y Lot
oo S ' VSRR A

Kol fod’ Vs gltcé‘;/%&_ Lq7r (!

Talke notice that your appeal has been fixed for Preliminary hearing,‘

replication, affidavit/counter affxdawt/record/arg‘uments/order before this Tribunal

on- &E/X . )@((] ...... P 8 ........ \\/\

You may, therefore, appear before the Tribunal on the said date and . the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

/fffo /25 SadAday

R E
—
ot Registrar,
’%iﬁﬂx y‘ber Pakhtunkhwa Servie. Tribunal,
Peshawar.
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