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BEFQRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR.

Appeal No. 99/2013

11.01.2013Date of Institution

14.01.2021Date of Decision.'

Shah Faisal, Constable No. 1760, son of Ghulam Ibrahim District Police,
... (Appellant)Bannu.

VERSUS

... (Respondents)The District Police Officer, Bannu and two others. 

Present.

Mr. Fazal Shah, 
Advocate. For appellant

Mr. Muhammad Rashid, 
Deputy District Attorney For respondents.

CHAIRMAN
MEMBER(E)

MR. HAMID FAROOQ DURRANI, 
MR. ATIQUR REHMAN WA2IR,

JUDGMENT

HAMID FAROOQ DURRANI. CHAIRMAN

1. Instant appeal has been preferred against the order dated 29.08.2012

passed by respondent No. 1. Through the order absence period of appellant 

from 14.10.2010 upto 19.04.2012 was treated as leave without pay. Another

absence period from 05.10.2010 to 14.10.2010 was also given the-same

treatment. The appellant is also displeased with the order dated 23.11.2012 

issued by respondent No. 2, whereby, his departmental appeal was filed.

The facts, as detailed in the memorandum of appeal, suggest that the2.

appellant was appointed as Constable in the Police Department on 

15.07.2009. During the course of his service, the appellapt was discharged

through an order by respondent No. 1. This Tribunal was consequently 

approached through Service Appeal No. 311/2011 which was decided on 

02.02.2012.The appellant was reinstated into service with all back benefits
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR.

Appeal No. 99/2013

KPS,11.01.2013Date of Institution

14.01.2021Date of Decision-

Shah Faisal/Constable No.l760, son of Ghulam Ibrahim District Police, 
Bannu. ... (Appellant)

VERSUS

... (Respondents)The District Police Officer, Bannu and two others. 

Present.

Mr. Fazal Shah, 
Advocate. For appellant

Mr. Muhammad Rashid, 
Deputy District Attorney For respondents.

CHAIRMAN
MEMBER(E)

MR. HAMID FAROOQ DURRANI, 
MR. ATIQUR REHMAN WA2IR,

JUDGMENT

HAMID FAROOQ DURRANI. CHAIRMAN

1. Instant appeal has been preferred against the order dated 29.08.2012 

passed by respondent No. 1. Through the order absence period of appellant

from 14.10.2010 upto 19.04.2012 was treated as leave without pay. Another

absence period from 05.10.2010 to 14.10.2010 was also given the-same 

treatment. The appellant is also displeased with the order dated 23.11.2012 

issued by respondent No. 2, whereby, his departmental appeal was filed.

The facts, as detailed in the memorandum of appeal, suggest that the 

appellant was appointed as Constable in the Police Department on 

15.07.2009. During the course of his service, the appellapt was-di-scharged 

through an order by respondent No. 1. This Tribunal was consequently 

approached through Service Appeal No. 311/2011 which was decided on 

02.02.2012.The appellant was reinstated into service with all back benefits

2.
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while the respondents were permitted to conduct proper departmental 

enquiry against him. Denovo enquiry was conducted and the enquiry officer 

submitted his findings. The proceedings culminated into order dated 

29.08.2012, by virtue whereof, the appellant was exonerated from the 

charges and the enquiry was filed. His period of absence, as detailed herein 

above was, however, treated as leave without pay.

3. Learned counsel for the appellant as well as learned Deputy District 

Attorney on behalf of the respondents heard and available record perused.

4. Before proceeding further in the matter, it shall be useful to 

reproduce hereunder the concluding Paragraph (8) of the judgment passed 

in Appeal No. 311/2011:-

"In view of the above, the appeal is accepted, the impugned 

order dated 14.10.2010 is set aside and the case is remanded 

to the department to conduct proper departmental enquiry 

against the appellant by providing him proper opportunity of 

defence strictly in accordance with the law. In the meantime, 

the appellant is reinstated into service with all back benefits.

Parties are left, to bear their own costs. File be consigned to 

the record."
The above reproduction provides in clear and unequivocal terms that the 

appellant, inter-alia, was reinstated into service with all back benefits. The 

record is silent regarding setting aside of the judgment by the Apex Court 

rendering the judgment to have attained finality. On the other hand, through 

the impugned order dated 29.08.2012, the competent authority treated the 

absence period as leave without pay.

It thus shows that the competent authority as well as the 

departmental appellate authority brushed aside a portion of judgment 

rendered by a Tribunal of competent jurisdiction. The impugned part of the 

order is, therefore-, not sustainable.

/
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Learned DDA, while arguing the matter, referred to judgment 

reported as 2003-SCMR-228 . His contention was that the appellant was not 

entitled to the salary for the period when he remained absent from duty. 

The judgment in Appeal No.311/2011, inter-alia, suggests that the absence 

attributable to the appellant was 31 days, that too, on account of his 

ailment. Pertinently, in the impugned order dated 29.08.2012 the appellant 

was shown to have been absent for 18 months and 15 days. The period for 

which he remained discharged from duty also appears to have been added

5.1

I

up.

Be that as it may, the appellant had earned a judgment in his favour

from Tribunal of competent jurisdiction which was not disturbed at any

forum. The respondents were, therefore, obligated to have honored the

judgment in letter & spirit. More particularly, when the appellant was

exonerated from the charges and the enquiry was filed.

6. For what has been discussed above, the appeal in hand is allowed to

the extent that impugned portion of order dated 29.08.2012, concerning the

treatment of absence period as leave without pay, is set aside. Any content

to that effect in the decision of departmental appeal dated 23.11.2012 is

also to be disregarded.

Parties are, however, left to bear their respective costs. File be

consigned to the record room.

(HAMID FATOOQ DURRANI) 
CHAIRMAN

(ATIQUR REHMAN WAZIR) 
MEMBER(E)

ANNOUNCED
14.01.2021



99/2013

Order or other proceedings with signature of Judge or Magistrate and 

that of parties where necessary.
Date of order/ 
proceedings.

: .• 'I?
S.No.

7
321

Present.

... For appellantMr.Fazal Shah, 
Advocate

Mr. Muhammad Rashid, 
Deputy District Attorney ... For respondents.

14.01.2021
Learned counsel for the appellant as well as learned- Deputy

District Attorney on behalf of the respondents heard and available

record perused.

Vide our detailed judgment, the appeal in hand is allowed to

the extent that impugned portion of order dated 29.08.2012,

concerning the treatment of absence period as leave without pay, is

set aside. Any content to that effect in the decision of departmental

appeal dated 23.11.2012 is also to be disregarded.

Parties are, however, left to bear their respective costs. File be

consigned to the record room.

CHAIRMAN

(ATTQ-UR-REHMAN WAZIR) 
Member(E)

ANNOUNCED
14.01.2021

r
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08.12.2020 Miss Rabia Muzaffar, Advocate on behalf of counsel 

for the appellant and Muhammad Jan, DDA alongwith 

Muhammad Farooq, Inspector (Legal) for the respondents
present.

Former requests for adjournment as learned senior 
counsel for the appellant is engaged before the 

Honourable High Court today. Further instructions arejfto 

be sought from the appellant. On the other hand, the 

representative of respondents states that the appellant 
was involved in an offense under Section 302 PPC 

recorded through FIR No. 838, dated 19.07.2018 at Police 

Station Cantt. Bannu. From the date of occurrence the

'/

appellant is at large.
The record shows that instant matter pertains to the 

year 2013 while the hearing was adjourned many times 

upon request on behalf of appellant. It is, therefore, 
adjourned to 14.01.2021 for hearing but as last chance .

ivAA

Chairman(Atiq-ur-Rehman Wazir) 
Member(E)



Due to COVID-19, the case is adjourned to 11.08.2020 

for the same.
29.06.2020

Due to summer vacations case to come up for the same on 

14.10.2020 before D.B.
11.08.2020

Rabir Muzafar, advocate for appellant is present. 
Mr. Kabirullah Khattak learned Additional Advocate 

General alongwith Mr. Yaqoob Head Constable for 

respondents are also present.

14.10.2020

Learned junior counsel requested for adjournment 
as senior counsel for appellant is busy before august 
Peshawar High Court Peshawar. Adjourned on which to 

come up for arguments on 08.12.2020 before D.B.
h

(Muhammar-Rehman Wazir)
MemberMember



14.10.2019 Junior to counsel for the appellant present. Mr. Zia 

Ullah learned Deputy District Attorney alongwith 

Muhammad Farooq Inspector present. Junior to counsel for 

the appellant submitted application for adjournment. 

Application is allowed. Adjourn. To come up for arguments 

on 20.11.2019 before D.B.

Member Member

20.11.2019 Counsel for the appellant and Mr. Riaz Ahmad Paindakheil, 
Assistant AG for the respondents present. Junior counsel for the 

appellant requested for adjournment on the ground that learned 

senior counsel for the appellant is busy before the Hon’ble 

Peshawar High Court, Peshawar and cannot attend the Tribunal 
today. Adjourned to 14.01.2020 for arguments before D.B.

V

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

14.01.2020 Due to general strike on the call of Khyber Pakhtunkhwa 

Bar Council, learned counsel for the appellant is not available 

today. Mr. Ziaullah, Deputy District Attorney for the respondents 

present. Adjourned to 24.02.2020 for arguments before D.B.
(

(Ahma(?^^san) 

Member
(M. Amin Khan Kundi) 

Member

cXv Ts V'n

Cs>iS.«_ 51



t
Nemo for appellant present. Addl: AG for respondents10.05.2019

present.

It appears that on the last date of hearing the matter was 

adjourned due to general strike of the Bar while none of the party 

was marked present on 28.03.2019. Notiee shall therefore, be issued 

to the parties for 28.06.2019 for arguments before D.B.

V'ChairmaifyMimber

Appellant absent. Mr. Kabir Ullah Khattak learned Additional 

Advocate General alongwith Farooq Inspector present. Learned AAG 

pleaded that the appellant is absconder in criminal case FIR No. 83 8 

dated 19.10.2018 u/s 302-324-404-34 PPG Police Station Saddar 

District Bannu and submitted documents to establish abscondance of 

the appellant in the murder case.

28.06.2019

In the interest of justice, notice be issued to the learned counsel 

for the appellant for response to the plea taken by learned AAG. 

Adjourn. To come up for further proceedings/arguments on-^g:.0g.2019 

before D.B

MemberMember

Clerk to counsel for the appellant present. Asst: AG for 

respondents present. Clerk to counsel for the appellant seeks 

adjournment as learned counsel for the appellant is not 

available today. Case to come up for arguments on 14,10.2019 

before D.B.

28.08.2019

MemberMember



#a-
Service Appeal No. 99/2013

23.01.2019 Clerk of counsel for the appellant present. Mr. Kabirullah Khattak,

Additional AG for the respondents present. Clerk of counsel for the

appellant requested for adjournment on the ground that learned senior

counsel for the appellant is busy before the august Supreme Court of

Pakistan and cannot attend the Tribunal today. Member copy of the present

appeal is also not available therefore, learned counsel for the appellant is

directed to furnish the same on or before the next date of hearing.

Adjourned to 28.03.2019 for arguments before D.B.

(MUHAMM^^^KHAN KUNDI) 

MEMBER
(HUSSAIN SHAH) 

MEMBER

f

Due to general strike of the bar, the case is 

adjourn. To come up for arguments on 10.05.2019 

before D.B.

28.03.2019
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Appellant absent. Learned counsel for the appellant and Mr. 

Kabirullah Khattak, Additional AG alongwith Mr. Asghar AN/Head 

Constable for the respondents present. Learned counsel for the 

appellant seeks adjournment. Adjourned. To come up for 

arguments on 23.10.2018 before D.B.

03.09.2018

(M. Hamid Mughal) 
MemberMember

Due to retirement of Hon’ble Chairman, the 

fribunal is defunct. Therefore, the case is adjourned. 

To come up on 07.12.2018.

23.10.2018

Counsel for the appellant present. Mr. Ziaullah, Deputy 

District Attorney for the respondents present. Learned counsel for 

the appellant requested for adjournment. Adjourned. To come up 

for arguments on 23.01.2019 before D.B. ■

07.12.2018

(Muhammad Amin Khan Kundi) 
Member

(Ahmad Hassan) 
Member
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learned counsel for the appellant present. 
Mr. Usman Ghani, learned District Attorney for 

the respondents present, learned counsel for the 

appellant requested for adjournment. Adjourned. 

To come up for arguments on 19.02.2018 before 

D.B

14.12.2017
/■

cv

(Muhammad Ha^id Mughal) 

MEMBER
(GulZ

MEMBER

Due lo non availability of D.B. Adjourned. Fo 

eome up on 23.04.2018 before D.B.

19.02.2018

Member

Learned counsel for the appellant and Mr. Kabir Ullah Khattak, 
learned Additional Advocate General present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up for 

arguments on 06.07.2018 before D.B. Learned counsel for the 

appellant is directed to provide member copy on the date fixed.

23.04.2018

(Muhammad Hamid Mughal) 

Member
(Ahmad Hassan) 

Member

Counsel for the appellant in person present. Mr. • Sardar 

Shoukat Hayat, Addl: AG for respondents present. Arguments 

could not be heard due to incomplete bench. To come up for 

arguments on 03.09.2018 before D.B.

06.07.2018

(Muhammad Amin Kundi) ' 
Memberv



't
Counsel for the appellant and Mr. Azghar All, HC alongwith 

Mr. Ziaullah, Government Pleader for the respondents present. 
Counsel for the appellant seeks adjournment. Adjourned. To come up 

for final hearing on 24.08.2017 before D.B.

03.05.2017

Member

24.08.2017 Clerk to counsel for the appellant and Mr. Muhammad Jan, 
DDA alongwith Mr. Muhammad Farooq Khan, Inspector for 

respondents present. Clerk to counsel for the appellant seeks 

Adjournment as counsel for the appellant has gone for performing 

Hajj. Adjourned. To come up for arguments on 30.10.2017 before 

D.B.

4^
(Ahmad Hassan) 

Member

f

30.10.2017 None present for appellant. Mr. Kabirullah Khattak, 

Additional AG for the respondents present. Adjourned. To 

come up for arguments before the D.B on 14.12.2017.

Member 'hairman

!■
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Clerk to counsel for the appellant and Mr. Asghar All, H.C 

alongwith Mr. Usman Ghani, Sr.GP for the respondents present. 

Requested for adjournment due to non-availability of learned 

counsel for the appellant. Adjourned for arguments to 

before D.B.

19.07.2016i
‘r

i

MEMBER BERM

\

16.09.201 6 Clerk to counsel for the appellant and Mr. Asghar All, HC 

alongwith Addl. AG for respondents present. Clerk to counsel for 

the requested for adjournment. Request accepted. To come up for 

arguments on 21.12.2016.

I :
I

f

Member

21.12.2016 Appellant with counsel and Mr. Asghar Ali, H.C alongwith 

Assistant AG for the respondents present. Since other Member of the 

Bench is on leave therefore, arguments could not be heard. To come up for 

arguments on 03.05.2017 before D.B.

;

i

AAMIR NAZIR) 
MBER

i

!
r-
'.r

:

1

i.
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30.09.2015 Appellant in person and Mr. Mir Faraz Klian Inspector (legal)

alongwith Mr. Ziaullah GP for respondents present. Arguments 

could not be heard due to learned Member (Judicial) is on official

tour to D.I. Khan, therefore, case is adjourned to
(j ^ 2 ^ for arguments.

Member

Counsel for the appellant and Mr. Kabeerullah 

Khattak, Asstt. A.G with Mirfaraz Khan, Inspector Legal 

for the respondents present. Since the court time is over, 

therefore, case is adjourned to 

arguments.

04.02.2016

forJJU

MEMBER

Counsel for the appellant and Mr. Yaqoob Shah, HC22.04.2016

alongwith Mr. Usman Ghani, Sr. GP for respondents present. 

Appellant is directed to submit Member copy of the instant 

appeal. To come up for arguments on 19.07.2016.
I

Member

~r
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<3J / 22.8.2014 Appellant with counsel and Mr. Kabir Khan Khattak, 

Assistant Advocate General for the respondents present. 
Rejoinder/replication received on behalf of the appellant, copy 

whereof is handed over to the learned AAG for arguments on 

10.2.2015.

Appellant in person and Mr. Mir Faraz Khan, 

Inspector (Legal) with Muhammad Jan, GP for the 

respondents present. Due to general strike of the legal 

fraternity on murder of their colleague, counsel for the 

appellant is not available. Therefore, case is adjourned to 

27.7.2015 for arguments.

10.2.2015

MBER

Appellant with counsel and Mr. Mir Faraz Khan, inspector 

(Legal) alongwith Addl: AG for the respondents present. Due to 

incomplete bench, case is adjourned to 30.09.2015 for arguments

27.07.2015

before D.B.

C
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L> 12.7.2013 No one is present on behalf of the appellant. Mr. Usman 

Ghani, Sr. GP for the respondents present. Written reply has not been 

received. To pome up for written reply/comment; 15.11.2013..

c: rm;

Since 15* November has been declared as public holiday on 

account of Moharram-ul-Haram, case is adjourned to 

for further proceedings.

18.11.2013 ,

«■

Reader

7 Counsel for the appellant and AAG for the respondents present. 

Neither representative of the respondents is present nor written reply 

has been filed. Another chance is given for written reply/comments 

with direction to the learned AAG to get in touch with respondents for 

written reply/comments, positively, on 14.5.2014,

13.2.2014

g Appellant with counsel and Mr.Mir Faraz Khan, Inspector 
(legal) for respondents with AAG present. Written reply received on 
behalf of the respondents, copy whereof is handed over to tl 
learned counsel for the appellant for rejoinder on 22.8.2014.

14.5.2014
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Counsel for the appellant present and heard. Contended that the 

appellant has not been treated in accordance with the law/rules. The 

original decision of this Tribunal in Appeal No. 3111/2011 which 

include the time period for which the appellant has been treated as leave 

wiilumi pay, with all hack benefits and the Executive Authority cannot 

convert the judgment of the Tribunal/Courts through a simple order. 

Points raised at the Bar need consideration. The appeal is admitted to full 

hearing, subject to all legal objections. The appellant is directed to 

deposit the security amount and process fee within 10 days. Case 

adjourned to 2..‘S.2013 for submission of written reply.

i 8.2.20123

This case be put before the Final Bcneh

proceedings.

r Appellant in person and Mr. Mir Faraz Khan, Inspector 

(Legal) for respondents with Mr.Usman Ghani, Sr.G.P present. 
come up for written reply/cdnnMts on 12.7.2013. \i

02.5.2013

i

M(

)



Form- Ar‘

FORM OF ORDER SHEET
/

Court of m /2013• Case No.

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge or Magistrate

1 2 3
J

11/01/2013 The appeal of Mr.Shah Faisal presented today by 

Mr.Fazal Shah Mohmand Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

preliminary hearing.

1

\
\
\

2 This case is entrusted to Primary Bench for preliminary 

hearing to be put up there on
V:' •

i

y

■■

i

\
■\

\

j
\

y

\



BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No 72013 

Shah Faisal Constable No 1760,

SCANWEO

Appellant

VERSUS
RespondentsD P O & two others

I NDEX
PagesAnnexureDescription of DocumentsSNo
1-4Service appeal with affidavit1
5-7ACopy of order & judgment dated 02-02-20122.
8-11B&CCopy of charge sheet and reply3.
12DCopy of order dated 30-08-20124
13-16E. F&GCopy of departmental appeal dated 18-09-2012

order dated 23-11-2012 and application dated 
24-12-2012 

5

17Wakalat Nama6.
I//

App^nt
ThroughDated 11-01-2013

Fazal Shah Mohmand 
ADVOCATE PESHAWAR

OFFiCE:-
Cantonment Plaza Flat 3/B 
Khyber Bazar Peshawar 
Cell # 0301 8804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No’^/2013

Shah Faisal Constable No 1760, S/0 Ghulam Ibrahim District police
(Appellant)Bannu

VERSUS

1. District Police Officer, Bannu
2. Regional Police Officer, Bannu Region, Bannu.
3. Provincial Police Officer, Khyber pukhtoon khwa Peshawar

.............(Respondents)

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
DATED 23-11-2012 OFAGAINST THE ORDER

RESPONDENT NO 2 WHEREBY DEPARTMNETAL APPEAL
OF THE>APPeJ-ANX-EQR-^FHE PAYMENT OF SALARIES
FRODC 05-10-2012 TO 19-04-2012> AGAINST THE ORDER
DAT^D^T3D:^38^2tri?~TTFnTESPONDEN^ NO 1 HAS BEEN
FILED.

PRAYER:-

On acceptance of this appeal the impugned orders dated 23- 
11-2012 of Respondent No 2 and order dated 30-08-2012 of 
respondent No 1 may kindly be set aside and the appellant may 
kindly be paid the salaries of the period from 05-10-2010 to 19- 
04-2012.

Respectfully Submitted:-

1. That the appellant joined Police Department as Constable on 
15-07-2009 and since then performed his duties with honesty 
and full devotion and to the entire satisfaction of his superior 

j officers.
. That the appellant was discharged from service by respondent 

No 1, against which he after exhausting departmental remedy

! Mf-

1
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4^ approached the KPK Service Tribunal for his re-instatment ip^ 
Service appeal No 311/2011.

3. That the service appeal of the appellant was finally accepted in 
the following terms:-

“In view of the above, the appeal is accepted, the 
impugned order dated 14-10-2010 is set aside and the 
case is remanded to the department to conduct 
proper departmental inquiry against the appellant by 
providing him proper opportunity of defence strictly 
in accordance with law. In the meantime the appellant 
is reinstated into service with all back benefits. 
Parties are left to bear their own costs. File be 
consigned to the record room.”

(Copy of the order and judgment is enclosed as Annexure A).

4. That after reinstatement in service the appellant was issued 
charge sheet with statement of allegations which was replied in 
detail explaining the true circumstances. (Copy of charge sheet 
and reply are enclosed as Annexure B and C).

5. That there after inquiry was conducted and the inquiry officer 
submitted his finding,

6. That finally the appellant was exonerated by respondent No 1 
from the charges, the inquiry was filed but instead the period 
from Q5-1Q-2Q1Q to 19-04-201^was treated as leave without 
pay feyl^es^dent No' 1 vide order dated 30-08-2012. (Copy of 
the order is enclosed as Annexure^.

7. That the appellant preferred departmental appeal before 
respondent No 2 on 18-09-2012 which was filed vide order 
dated 23-11-2012, copy of which was provided to appellant on 
his application on 24-12-2012. (Copy of departmental appeal, 
order dated 23-11-2012 and application are enclosed as 
Annexure ^ |£and ,

8. That the impugned orders dated 23-11-2012 of respondent No 
2 and order dated 30-08-2012 of respondent No 1 are against

2



the law, facts and principles of justice on grounds inter alia as 
follows:-

GROUNDS:-

A. That the impugned orders are illegal and void ab-initio.

B. That the appellant has not been treated in accordance with law 
and mandatory provisions of law have been violated by the 
respondents and the respondents have violated all norms of 
justice.

C. That the impugned orders are in violation of the order and 
judgment of this honorable Tribunal, because this honorable 
tribunal had reinstated the appellant into service with all back 
benefits but instead the respondents have treated the same 
period as leave without pay, which is not tenable in law.

D. That no show cause notice was issued to the appellant.

E. That astonishingly respondent No 1 has exonerated the 
appellant from charges and have filed the inquiry as well but 
instead the period has been treated as leave with out pay.

F. That it is admitted fact that the appellant had illegally been 
discharged from service and in such circumstances the civil 
servant is entitled to reinstatement with all back benefits as per 
the dictums of Superior Courts.

G.That even the inquiry officer has held that the appellant has 
already been convicted and punished for his absence period 
mentioned in the charge sheet and thus can not be punished 
again for his absence period.

H. That even the action has been taken under the law which is not 
applicable in case of the appellant, which has been held by this 
honorable tribunal in its order and judgment and also because 
the alleged misconduct is of the period when the RSO (2000) 
was applicable.

3



I. That the appellant has few years of service with Unblemished 
service record and the appellant remained jobless since his 
illegal discharge from service.

J. That the appellant seeks the permission of this honorable 
Tribunal for further/additional grounds at the time of arguments.

It is therefore prayed that appeal of the appellant m^y kindly be 
accepted as prayed for. ¥m

Appel*
ThroughDated 01-2013

Fazal Shah Mohmand 
Advocate Peshawar

AFFIDAVIT

I, Shah Faisal Constable No 1760, S/0 Ghulam Ibrahim District police 
Bannu, do hereby solemnly affirm and declare on oath that the 
contents of this Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed 
honorable Tribunal.

this

DEPOWENT
Identified by

Fazal Shah Mohmand 
Advocate Peshawar

4
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1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESm\NS^>^"--

v;^Appeal No. 311/2011 ■;il-S
laI Date of Institution. .. 

Date of Decision ■..
12.2.2011 

,.0^2012

Shah Faisal, Ex-Constable No. 505, S/0 Ghulam Ibrahim, 
R/0 Kot Bali,' Tehsil and District, Bannu. (Appellant)

VERSUS

1. District Police Officer, Bannu.
2. Regional Police Officer, Bannu Region, Bannu.
3. Provincial Police Officer, Kfiyber Pakhtunkhwa, Peshawar. (Respondents)'; ,>

; APPEAL AGAINST THE ORDER DATED 14.10.2010 PASSED BY 
RESPONDENT NO.l WHEREBY THE APPELLANT HAS BEEN 
Dinu lAin ,1 n IKOM ;.i|.KVlc:L IPUM IIIL DAIL Of- ABSENCE, 
AG;\iNSi WIilCM HIS DEPARTMENTAL APPEAL HAS NOT BEEN 
RESPONDED SO FAR DESPITE THE LAPSE OF MORE THAN 90 DAYS.

MR. FAZAL SHAH MOHMAND, Advocate For appellant

MR. SflERAFGAN KHATTAK, 
Addl. Advocate General, For respondents.

MR. SULTAN MAHMOOD KHATTAK, 
MR. KHALID HUSSAIN,

' MEMBER 
MEMBER

judgment

AN^MAHMCJOD KHATTAK, MEMBER.- This appeal has been filed by 

Mohibullah, the appellant, against the order dated 14.10.2010, whereby he has 

been discharged from service from the date of absence. It has been prayed that 

acceptance of the appeal, the impugned orders may be set aside and the appellant 

be reinstated into service with all back benefits.

on

Brief facts of the case, as averred in the memo: of appeal are that the 

appellant joined Police Department on 15.7.2009 and performed his duties with 

devotion. The appellant developed. .serious illness and was returned unqualified 

from RFC i iangu. He was again selected for the course and was to appear for the 

courbe on 5.10.2010, however, he reached for the course on the next day. The 

appellant informed his superiors and even handed over medical chits to the
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bCHARGE SHEET.

WHEREAS I am satisfied that a formal enquiry as contemplated in
'v

the NWFP, Police Rules, 1975 is necessary and expedient.

AND WHEREAS, I am of the view that the allegations if established 

■ would call for a major penalty as defined in Rules 4(b) of the aforesaid Rule.

NOW, THEREFORE, as required in 6-1 (a) of the aforesaid Rule 1, 

WAQAR AHMAD District Police Office, Bannu, as competent authority, hereby 

charge you constable Shah Faisal No. 1760 for the allegations, attached with 

this charge sheet.

AND I direct you further under rules 6-1 (b) of the aforesaid Rules 

to put in written defense within 7 days of the Receipt of this Charge sheet as to 

whether major OR Minor punishment as defined in Rules 4-1(a)-{b) should not be 

awarded to you. Also state at the same time whether you desire to be heard in

person.

not. receivc'd within the prescribed periodIn case, your reply is 

without sufficient reason, it 

say in your defense 

action straight away against you.

wbuld be preHUined that you have nothing to
and the undersigned would be at liberty to take ex-parte

^''XX^^annu. 
^^/04/2012

V

tX*L
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4 SUMMARY OF ALLEGATIONS.
!/

You recruit constable Shah Faisal No. 1760 while posted to police 

lines Bannu were found to indulge in misconduct under the flowing allegations:-

That you were selected for recruit course on dated 05-10-2010 but instead
- A

of joining the said course you absented yourself deliberately from official 

duty with intention to avoid the said course.

That your service record was perused and it was found that you have 

already been selected for the said course on several different occasions 

but each tirne you have dithered to join/undergo the said course for which 

you have been awarded different punishments by the then competent 
authority still you have^iot changed your attitude.

That the then competent authority, keeping in view your dotted record 

and the above misconduct, discharged you under police rule 12:21. On 

dated 02-02-2012, the Honourable K.P.K Service tribunal ordered your 

reinstatement into service as well as ti.illaling denove enquiry into the

allegations leveled against you.

That the undersigned has perused youi seivice 

that you were enlisted on 

During the short period of service
period 3 of months and 25 days which reflects that you are habitua 

unwilling worker, incorrigible as evident from your dotted

. •

record which transpires

15-07-2009 arid discharged on dated 14-10-2010.
have remained absenti.e one year, you

for a 

absentee 

service record.

05-10-2010 you have deliberately absented

ic course. Hence you 

the above

That it is also clear that on
official duty with intention to avoid the recrui

good police officer by committing
form
have ceased to become a
commission/omission.

All the above speaks of gross misconduct on your part.
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BEFORE THE HONORABLE DISTRICT POLICE
/ ®

OFFICER BANNU.

Written reply /defense on behalf of Shah Faisal NO-1760 /respondent to 

the allegation put by District Police Officer Bannu. ,

That the following is the perawise written reply /defense on 

Behalf of the Shah Faisal NO-1760.

1. That 1 have been selected for recruit courses on 5-10-2010 but at that 

very time I was fallen in ill and in this rcsiiccls I was got examine by 

M.O District Head Quarter Officer Teaching 1 hospital Ba 

was ora

n.iu and further 

rest. Therefore 1lly directed by the said DoctorVM.O It' take 

did not attend the said recruit course and liirllicr more my absence from

and ruilher your predecessorthe said course is not deliberate one 

District Police Officer namely Sajad Bangsb had already discharged the
, service the under Police

the said order of discharged by
pendent for his absence on 14-10-2010 fromres

rule 12.21 that feeling aggrieved from
the respondent moved departmental appeal 22-11-2010 .

General Bannu and after that the.
the then D.P.O.
diary NO 7062 Deputy Inspector

ved KPK Service Tribunal though an appeal which was
respondent mo

pted by learned Tribunal.acce
the extent that the respondent was

oikIon 2
2. ITtat Para NO 2 is correct only to

only selected for courses on two occasion reply to the absence
1occasion the respondent was

advised by the doctor as the
occasion is provided mPara 1 while on 

ill then he took 53 days bed rest 

respondent was suffering from desease of R1 -
fell in

'-Sciatica. Therefore he was
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h IIunable to procure his attendance and he left the training center for the 

of taking bed rest and furthermore for his absence onpurpose
occasion the police department proceeded against him and two penalties

were imposed on him.
One year increment was stopped and secondly were considered without 

pay by the police department.

3. That the then competent authority discharged me under police rule 12.21 

but this order on appeal by the appellant to the service tribunal was 

declared null and void by the said service tribunal and the respondent 

was restrained and so for as departmental- inquiry ordered by the service 

tribunal is concerned- the same will serve no. useful purpose for the 

reasons that on both the occasion the respondent has provided sufficient 

for his absence from his duly.reasons
4. That the respondent has never absented for n period a 3 months 25 days 

but he was only remained absence up to the extent of 53 days only and 

his this 53 days absence was because of Ins ailment /deaseas.

5. That Para NO 5 is incorrect and Ihrther more the respondent has never 

absented himself from his duty deliberately but his absence was due to 

his illness. The respondent is caring good moral character and law 

abiding constable and is a fit person to become a good police officer.

6. That Para No 6 is incorrect and further the respondent is having good 

moral conduct and is having great reverence , respect and honor for his

highups and for police department. 

Dated.....

Shah Faisal



5ORDER:. ■-?

/V... My this order will dispose of departmental proceeding initiated under

That he was selected for recruit course on dated 05-10-2010 but instead of 
■ himself from offica, duty with '

Jpipra^Jn he had already been
selected for the said course on several occasions but each time he dithered to
join/undergo the said course for which he had been awarded different 
punishments by the then competent authority still he did not change his

allegations leveled against him, I lis service record also transpired that he was
absent a Deriodn?1°’°’ °f service he remained
h»h T / K ? ^ reflected that he was
habitual absentee, unwilling worker, inccurigible.

Imc, d . , K !"■ 05-10.2010 he had deliberately absented from
official du.y with intention to avoid the recruit course. Hence he had ceased to 
become a good police officer by committing the above commission/omisstn

inro Ihe direction of Service tribun.il the said constable was reinstated
intc st-rvice and ahotled him constabulary No. 1760 and Denove enquiry was initiLL 
^oper cnarge sheet based upon summary of a^ egm ions was issued and ^rl^^d 
the atcLisec official oiyiated 21-()4-20l2. Repl .>s ol the accused along with relevLt 
□apois were entrusted to DSP/Elite for Ihorc igh p,obe i.sLo the allegations Who 
(enquiry officer) subnnitted his findings wherein he opined t.ui.t non joining the recruit 
course as well as deliberate absence from official duty w.e.f 05-10-2010 to 14-10-2010

remaining allegations were reported to be disproved^ 

Re.ultantly, opportunity of personal hearing was provided to the accused official in 
orderly loom on datedi7/04/2012 wherein he promised on affidavit that he shall

be Jischaiged morn service or dismissed accordingly. Therefore, keeping in view his 
statement on affidavit the undersigned exonerated him from the charges. 1
K P K PPsh;ivl?°JnH honorable service tribunal

^ ^ guidance received from CPO, Peshawar vide his office No
2402/Legal dated 03-08-2012 in the instant case I. WAQAR AHMAD District 
officer, Bannu in exercise of the police

ora. oTcIisrnisTal i.e dated 14-1(L2()T0iiiid ordni T?SWiistatement i e dated 19-04-

pertod'fro.;r)
wii lmut pay. Pay is also Released "

y ■
^^S^/20U

OB No.
Dated

dated Bannu, the

Copy ol above is sent for necessary action to :

District Account Officer, Bannu. 
ASP/Headquarter, Bannu. 
iCl Police lines 
5RC, Pay Officer and O.ASl

-—/CA ^'ce Ofto/r,
"'%->-Bani^

7; /2012.

1.
2.

/3. I /i/;4. f
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The Worthy Regional Police Officer, 
Bannu Region, Bannu.

Subject:- MERCY PETITION AGAINST THE ORDER
DPO/BANNU ON DATED 809 dated 29-08-2012.

PASSED BYr Respectfully submitted:

• That the appellant had joined Police Department on dated 15-07-2009 and 
performed his duties with devotion. That the appellant developed serious 
illness and was returned unqualified from PTC Hangu. He was again 
selected for the course and was to appear for the course on 05-10-2010; 
however, he reached for the course on the next day. The appellant informed 
his superior and even handed over medical chits to competent authority. He 
was discharged from service on the ground of absence for 31 days vide OB 
No. 1146 dated 14-10-2010. He submitted departmental appeal before the 
then RPO/Bannu on dated 11-11-2010 which elicited no response within 
the statutoiy period of ninety days. Therefore, he preferred an appeal before 
the service tribunal which was accepted and the impugned order dated 14- 
10-2010 was set aside and the case was remanded to the department to 
conduct proper departmental enquiry against the appellant by providing 
hiiri proper opportunity of defence strictly in accordance with the law. In the 
meantime, the appellant was reinstated into service with all back benefits 
vide judgment dated 02-02-2012.

• That DPO/Bannu requested PPO, KPK Peshawar vide his office memo No. 
3310-11 dated 03-03-2012 that the said judgment may be examined 
through law department and Advocate General K.P.K Peshawar 
whether it is fit for lodging an appeal in Apex Supreme Court of Pakistan or 
otherwise. Resultantly, law department was approached through proper 
channel vide CPO, Peshawar memo No. 943/Legal dated 13-03-2012 etc. 
Law Department inform the PPO.KPK Peshawar and Secretary to Govt; 
K.P.K Home 8s Tribal Affairs Department vide his office letter No. lit/LD/1-9- 
(35) Home/2012/5088.92 dated Peshawr the 31-03-2012 to the effect that 
Committee has unanimously decided it is not a fit case for filing of CPLA 
before the Supreme Court of Pakistan. PPO, KPK Peshawar forwarded the 
instruction of Law Department vide his office endst: No. 1233/Legal dated 
05-04-2012 for necessary action.

• Resultantly the appellant was reinstated into service as directed by Service 
tribunal vide DPO office order enst: No. 423 dated 19-04-2012 but no salary

given to the appellant. As per law the appellant salary was to released 
ultimately with all back benefit as there is no provision of stoppage pay but 
the appellant was denied of the same

as to

was

• That the appellant was proceeded departmentally. After conducting proper 
departmental enquiry, the E.O opined that only the charge of non 
attendance recruit has been proved against the appellant.

• During personal hearing the appellant was directed to record his statement 
on affidavit that he will join the recruit course. The appellant did as directed 
by the competent authority. In the meantime, DPO/Bannu sought guidance 
vide memo 9906 dated 27-06-2012 from CPO/Peshawar regarding granting 

A benefit in spite of clear cut decision of Service tribunal duly
approved by law department as well PPO/KPK, Peshawar. In response to 
his request AIGpdvised DPO/Bannu vide his memo No. 2402/Legal dated 
03-08-2012 that the appellant was not reinstated in service with effect from 
the date of his dismissal as such he can not be paid the salaries of abouL-1^ 
months. Therefore DPO/Bannu passed order on the enquiiy vide-his^ffice 
809 dated 29-08-2012 by filling the enquiiy proceeding and--<i^laring leave 
without pay the interim period of 18 months and-5 daysr

Mu
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That the impugned order is contrary to the decision of the August Service 
tribunal as Supreme court of Pakistan because:

1. That the appellant has been reinstated into by service tribunal with all back 
befit duly endorsed by law department as well as CPO, Peshawar. Therefore, 
there was no need of guidance from CPO, Peshawar (AIG/Legal) as the said 
decision was already through CPO as well as approved by PPO/KPK Peshawar 
with the direction to DPO/Bannu for compliance. In the presence of clear 
decision of August Service tribunal the opinion of AIG Legal has no value but 
AIG/Legal has committed Contempt of court to somewhat by making himself 
as stumbling block in the way of the decision of the Apex court.

/

t

2. That the appellant was reinstated into service by Apex court with all back 
befit but there is case vide 2007 SCMR No. 855(Copy enclosed) that a civil 
servant was reinstated in service but refused by service tribunal to grant back 
befits to Civil servant. Supreme court accepted appeal of Civil Servant on the 
ground that Civil servant had not been found gainfully .employed anywhere 
during relevant period and declared that depriving Civil servant from back 
benefits for the period for which he remained out of job without any fault of 
his, would be injustice and harsh. Similarly, the appellant has not been 
found gainfully employed anywhere during the relevant period by the enquiiy 
officer/competent, authorit^for which he remained out of job without any 
fault as the competent authority has filed enquiry proceeding against the 
appellant. Hence the order of competent authority by depriving the appellant 
with all back befit is against the verdict of Supreme Court and Service 
tribunal.

3. That similarly, in another decision of Apex Supreme Court vide 2006 SCMR 
451 (copy enclosed) it was decided that salaries of the civil servant would not 
be withheld for the intervening period when he remained out of service 
without gainfully employed anywhere during the relevant period due to 
whimsical and arbitrary action of the functionaries.

4. That appellant has cited those decisions of the Apex Supreme which were 
filed against the decisions of Service tribunal but the appellant has been 
given all the back benefit by Service tribunal while the competent is denying 
the same which is injustice please.

Keeping in view the above, It is, therefore, humbly requested that the 
appellant may kindly be given all the back benefit as directed by Apex Service 
Tribunal .because the opinion of AIG/Legal, in the presence of decision of August 
Service Tribunal, has no value please.

Your most ob^ienyServant,

(Shah Fai^akNo. 1760)
Police Lines Bann^"*^
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Re^jected Sir,

It is submitted that Constable Shah Faisal No. 1760 was discharged from his 
duty under Police Rule 12-21 on dated 02,02.2012 vide DPO Bannu order No.1146 dated 
14.10.2012 (1146) due to deliberately absented from training program without any leave 
CR- prior permission from competent authority.

Appellant being aggrieved from the said order filed an appeal in Service 
Tribunal KPK Peshawar against the order of DPO Bannu No.1146 dated 14.10.2010.

Respondent Department contested the case through Additional Advocate 
General Khyber Pakhtunkhwa Peshawar.

The appeal vide No. 311/2011 of the applicant was accepted, the impugned 
order vide 1146 dated 14.10.2010 was set aside and the case was remanded back to the 
Police Department for denovo enquiry against the appellant by providing him proper 
opportunity of defense in accordance with the law, in the meantime the appellant is 
reinstated into service with all back benefits. Judgment of Service Tribunal dated 
02.02.2012 is enclosed as annexure “A”.

The DPO Bannu forwarded the subject case to the Provincial Police Office 
to get an opinion from law department whether it is fit for appeal in the Apex Supreme 
Court of Pakistan, vide his letter No.3310-11 dated 03.03.20112. The Provincial Police 
Officer referred the case to law department for opinion vide No.941/legal dated 
13.03.2011.

The committee in the law department decided unanimously it not fit ease 
for filing of CPLA before the supreme court of PaWstan. —^

The constable was reinstated into service with immediate effect vide OB 
No.423 dated 19.04.2012 DPO with initiation of denovo enquiry.

Denovo enquiry against the said constable was finalized and the absence 
period from 05.10.2010 to 14.10.2010 was treated as leave without pay. Period between 
date of dismissal arid reinstated i.e. 18 months was treated leave without pay. The 
constable was reinstated vide DPO Bannu OB No.423 dated 19.04.2012.

The applicant moved an application before the DPO Bannu for back benefit 
“18 month salary”. The DPO Bannu addressed a Provincial Police Officer, Khyber 
Pakhtunkhwa for opinion vide letter No.12647/SRC dated 19.07.2012.

The Assistant Inspector General of Police (Legal), Khyber Pakhtunkhwa 
Peshawar give opinion that the said constable was not paid the salaries as_he_was not 
reinstated in service with effect from the date of dismissal.

RPEO ;
Range Office Bannu

Worthy VPO Bannu

amcLkei^^

4.9.,
(

Te>



n

q‘/rjAJ\S> -*1^
}

a/,

jfii^/jJljUflipji^iJ^^j k-il^y J^i k^ bi—yC* t if^U/1^ U 

L^ -^lif^ * 1^-’^ ->>■’ '-^? U (i—

■ jlu (jLi?*L l/Ov

. 1^(jl^^ L^/yhyi Jr^js^

H, iJj^iJ^ifi'oUlpIlo^/lj^ {^‘i

■ fiy BJ3J ^^iS^'’tjA{}/-^^yifc:^<^

/^d4•*
I -=;

Vi

<k
_-’J ^

I

CO

(.

7 '. r^>,200 0/^ •'■

l^\X^^eJi \M:e^Cy

■ iJiU. c.y,.!',,\.jM^ ■ iUlXc ,

2220193:d>cbjl$Lf>^w(^
Mob: 0345-9223239

flij. ji\

ri^.

T



RFFORF THE SERVICE TRIBUNAL KPK PESHAWAR%

Service Appeal No'//2013

AppellantShah Faisal Constable No 1760,

VERSUS
RespondentsD P O & two others

INDEX
PagesAnnexureDescription of DocumentsS No
1-4Service appeal with affidavit________________

Copy of order & judgment dated 02-02-2012
Copy of charge sheet and reply_____________
Copy of order dated 30-08-2012____________
Copy of departmental appeal dated 18-09-2012, 
order dated 23-11-2012 and application dated 
24-12-2012

1
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App^ant
ThroughDated 11-01-2013

Fazal Shah Mohmand 
ADVOCATE PESHAWAR

OFFICE:-
Cantonment Plaza Flat 3/B 
Khyber Bazar Peshawar 
Cell # 0301 8804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

/2013Service Appeal N

Shah Faisal Constable No 1760, S/O Ghulam Ibrahim District police
Appellant)Bannu

VERSUS

1. District Police Officer, Bannu
2. Regional Police Officer, Bannu Region, Bannu.
3. Provincial Police Officer, Khyber pukhtoon khwa Peshawar

...........(Respondents)

/
APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 23-11-2012 OF
RESPONDENT NO 2 WHEREBY DEPARTMNETAL APPEAL
OF THE APPELLANT FOR THE PAYMENT OF SALARIES
FROM 05-10-2012 TO 19-04-2012 AGAINST THE ORDER
DATED 30-08-2012 OF RESPONDENT NO 1 HAS BEEN
FILED.

PRAYER:-

On acceptance of this appeal the impugned orders dated 23- 
11-2012 of Respondent No, 2 and order dated 30-08-2012 of 
respondent No 1 may kindly be set aside and the appellant may 
kindly be paid the salaries of the period from 05-10-2010 to 19- 
04-2012.

Respectfully Submitted -

1. That the appellant joined Police Department as Constable on 
15-07-2009 and since then performed his duties with honesty 
and full devotion and to the entire satisfaction of his superior 
officers.

2. That the appellant was discharged from senyice by respondent 
No 1, against which he after exhausting departmental remedy

1

/



approached the KPK Service Tribunal for his re-instatment in 

Service appeal No 311/2011.
3. That the service appeal of the appellant was finally accepted in 

the following terrns:-
“In view of the above, the appeal is-accepted, the 
impugned order dated 14-10-2010 is set aside and the 
case is remanded to' the department to conduct 
proper departmental inquiry against the appellant by 
providing him proper opportunity of defence strictly 
in accordance with law. In the meantime the appellant 
is reinstated into service with ail back benefits. 
Parties are left to bear their own costs. File be 
consigned to the record room.”

(Copy of the order and judgment is enclosed as Annexure A).

4. That after reinstatement in service the appellant was issued 
charge sheet with statement of allegations which was replied in 
detail explaining the true circumstances. (Copy of charge sheet 
and reply are enclosed as Annexure B and C).

, f-

5. That there after inquiry was conducted and the inquiry officer 
submitted his finding.

6. That finally the appellant was exonerated by respondent No 1 
from the charges, the inquiry was filed but instead the period 
from 05-10-2010 to 19-04-2012 was treated as leave without 
pay by respondent No 1 vide order dated 30-08-2012. (Copy of 
the order is enclosed as AnnexureJ^.

7. That the appellant preferred departmental appeal before 
respondent No 2 on 18-09-2012 which was filed vide order 
dated 23-11-2012, copy of which was provided to appellant on 
his application on 24-12-2012. (Copy of departmental appeal, 
order dated 23-11-2012 and application are enclosed as 
Annexure ^ |^and l^j .

8. That the impugned orders dated 23-11-2012 of respondent No 
2 and order dated 30-08-2012 of respondent No 1 are against

J



the law, facts and principles of justice on grounds inter alia as 

follows:-

GROUNDS:-

A. That the impugned orders are illegal and void ab-initio.

B. That the appellant has not been treated in accordance with law 
and mandatory provisions of law have been violated by the 
respondents and the respondents have violated all norms of 
justice.

C. That the impugned orders are in violation of the order and 
judgment of this honorable Tribunal, because this honorable 
tribunal had reinstated the appellant into service with ail back 
benefits but instead the respondents have treated the same 
period as leave without pay, which is not tenable in law.

D. That no show cause notice was issued to the appellant.

E. That astonishingly respondent No 1 has exonerated the 
appellant from charges and have filed the inquiry as well but 
instead the period has been treated as leave with out pay.

F. That it is admitted fact that the appellant had illegally been 
discharged from service and in such circumstances the civil 
servant is entitled to reinstatement with all back benefits as per 
the dictums of Superior Courts.

G. That even the inquiry officer has held that the appellant has 
already been convicted and punished for his absence period 
mentioned in the charge sheet and thus can not be punished 
again for his absence period.

H. That even the action has been taken under the law which is not 
applicable in case.of the appellant, which has been held by this 
honorable tribunal in its order and judgment and also because 
the alleged misconduct is of the period when the RSO (2000) 

was applicable.



I. That the appellant has few years of service with Unblemished 
ser\/ice record and the appellant remained jobless since his 

illegal discharge from service.

J. That the appellant seeks the permission of this honorable 

Tribunal for further/additional grounds at the time of arguments.

■ o '

It is therefore prayed that appeal of the appellant n^y kindly, be 

accepted as prayed for. Mm■)

Appellant
Through01-2013Dated

Fazal Shah Mohmand 
Advocate Peshawar

A F F I D A VIT

I, Shah Faisal Constable Wo 1760, S/O Ghulam Ibrahim District police 
Bannu, do hereby solemnly affirm and declare on oath that the 
contents of this Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed 
honorable Tribunal. <: /

m this
, / /./

deponent
Identified by

Fazal Shah Mohmand 
Advocate Peshawar

f
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^jb>lQREJ>lLKHYBER PAKHTUNKHWA SERVirF TRIBUNAI . PFqHA\A^^^^^--;i?o>.>

Appeal No. 311/2011 l^^f'f '{ V'^V’ 5.*■

1 •1,
i'i?::'

.■in r/,V'^Date of Institution 
Date of Decision

12.2.2011
02.2.2012

(

Shah Enisal, Tx Constahic No. .SOS, S/0 Gliuiani Ibrahim, 
R/OKo(l3a!i, I'ohsi! and District, Baniiu. (Appeilant)

VERSUS

. 1. District Police Officer, Banhu.
2. R'.'cjional Poiicc Officer. Bannu Reg'on, Bannu.
3. J^ruvinaai iA)lico Ollicer, Khyber Pakhtunkhwa, Peshawar. (Respo.npQnts)

■1V
I

; API hAL AGAINST THE ORDER DATED 14.10.2010 PASSED BY 
RESPONDENT NO.l WHEREBY THE APPELLANT HAS BEEN
niM IIAII.I |. I KOM MKVUI, lUiiM 111| IMIL OI AUSENCE
A(j/UN5i V\/l liU I 'MIS DEP/ARI IVIBNIAL APPEAL HAS NOT BEEN 

• RESPONDED SO EAR PESI^IIE Ib.E.MP.SEJ3.mCiiE:M

1

1

1

MR. EA2AL SHAH MOHMAND, Advocate

MR. SIIERAI GAN KIIA1 l AK,
Addl. Advocate General,

For appellant« 4 •
1
I”.

Fof responpentg* I

I

MR. SULTAN MA! IMOCD KHATTAK, 
MIT KHALiD HUSSAiN, .

■ MEMBER 
MEMBER i

i

JUDGMENT

SU.L I AN .MAHjMO,ODj<iiATTAK,jvu^^ appeal has been filed by

Mohibullah, the appellant, against the order dated 14.10.2010, whereby he has 

been discharged f rom service from the date of absence. It has been prayed that 

acceptance of the appeal, the impugned orders may be set aside and the appellant

be reinstated into service with all back benefits.

0
on

2. Brief facts of the case, as averred in the me.mo: of appeal are that the

appellant joined Police Department on 15.7.2009 and performed his duties with' 

(.k.’vution. !he appellant developed .serious iliness and 

l.'Ofr’i IMG iiuiuju. He was
was returned unqualified •

again selected lor the course and K'as to appear for the

course on tlie next day. The 

superiors and even lianded over medical ,chits to the

t

coume on .‘3.10.2010, however, he reached for the I

appellant iniormed hi;;

-n- -
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or absence Tor 31discbar^cd from scM'vice on •-liu yrouiio
subrniLted dcparlmental appeal, before

Me was.
/ . daUid M. 1,0.2010. He

11.11.2010, which elicited no response within the statutory
v,c.; uKio

/
/ respondent No. 2 on 

iwriod of iiinelY days, hence this appeal./

oclinittod to foil hearing oh 8.3.20U:and notices . 
. Respondents have filed their joint written reply and 

rebuttal. Arguments heard and

■ 111,.; appeal has been
wtM'e iss.ucKi to itup respondents,
. onit'stt'd the appeal. Uejolrider was also liled in

r(\''{)rd I'lpriised

,' ...................... lo. hu, a,,|.n'l:.nt a'dhnd ihai ilu, appellant has not
pccn treated in accordance witt, the law. The appellant has Deen discharge fron,

cliargu shcet/statciment ,of

conoucted. No show Cause .
from duty but no(01 Lite rocison uf absciiCeijci vice

.iiiegaiioiis seiveo upon nun 

iioULe.s was

nor proper et.quiry was
rnandatory under the law. According to the

issued to J iim which were
Judgment of the august Suprenre Court as reported in 2a0iLaqMBcfiL5, for award of | 

niaior penally, regular enqui^ is must. Here in this case, no regular enquij .

, me Older is void ,’h irmo as dm same has been passed under
, (.niliiclfti

servant Is governed under the Khyberm,,, 21, Police Rules, 193d. The civil
P„p„u,nP,hwo Civl, secants Act, 1973 where right of appeal has been provided ai^d 

mrmrv mat on promulgation of the Khyber Pakhtunkhwa Remova! troiv. Seivlcc

21)1)0 'Vi!' .'"•■■Mil Ui'd polico Uulos, 10..M would not
‘ ; iu!tiiriiic’C'* ‘;u 7nnn-savii'<-76 pnd zcia3sa£.Ju-vail over die same. In this respect, he relied on

icd) ICi'. Hie learned counsel for the aoppllant; further argued that absonce of the . 

appekant was not wilifdl but due to his serious illness, He requested that the appeal

nuty be uccepted uu played (or.

hetlic appellant remained absent when

competent authority. ;He
The: learned AAG argued that 

.iv.ler tr.iiniiKi
further argued that the appellant never 

ifiovori any appiicntion 

uyhiiy be disenargeo 

;;l;ilcd that the
re|.)resentation to the appellate authority and 

C wiil, me apoeal is forged one. He reciuesle,-! that

a.
without prior permission of the

W.i'-.
informed his superiors about his illness

under probation and has

nor

regarding medical leave. He was
12.21 of Police Rules, 1934. Hei from service under Ru^e

departmental appeal/appellant has not preferred proper
i the departmental appeal .ai: annexure-.. 

the appeal may be ol-cinlssed.

of award of ma'tOr ijunishmentin case
2009-SCMIV615, but no such enquiry has

‘ The Tribunal observes that

a? per
h.

• cunuucl Of regular enquiry is must 05

he insnnt care ane
the appellanl has beenino'-eovcr,

beoii coiiducled in ' AITHSTED

iij^'IT^;
\ ■ 1
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llant was to be • 
dal powers)

'■ .• 193^1 v/harcas the appe
~ »(S»

d could not be sustained.

■ >

Uit,chaujed iroin 

nroceeded up
r PaientunkhV'/a

ugned order is illegal an
odor rhe Khybe

.'OUO. 1 Uuu'-i! Uic imp
tue appeal is accepted, me i.npugned order dumd ' 

■ „ ,,,„.anded .0 the dopartmerrt to conduct

Oy

in view of the above
;v;kl.‘ uiKl ihe rase i‘

S;
pnwldlhU bit"

the meai'itirne, the ; 
loft to l)car ;

1.1 le 'hiu
.UI.MItSl U"‘ .'Pl

accordance witn me law. In 

with all hack benenis. Parlies are

•|\> lUll V\
M )

ol defence strictly ini)|)j)orluniLy

"''Tlli costs, l-ilo do consicined to the rocord.
reinstated into siirvice

U li..i . .<,,v.K-kfMIU‘rk.-5*.
• V ] •-

.^NNtJUNCl-el) 
i2.:?oi2. r. I^UyiOOD KHATTAIC) 

ECrlBER
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EMBEP
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CHARGE SHEET.

WHEREAS I am satisfied that a formal enquiry as contemplated in 

thtA^lWFP, Police Rules, 1975 is necessary and expedient.

of the view that the allegations if established 

• would call for a major penalty as defined in Rules 4(b) of the aforesaid Pule.
AND WHEREAS, I am

NOW, THEREr-QRE, as required ir. 6-1 (a) of the aforesaid Rule 1, 
WAQAR AHMAD District Police Office, Bannu, as competent authority, hereby 

constable Shah Faisal No. 176t for the allegations, attached withcharge you 

this charge sheet.

AND I direct you further under lules 6-1 (b) of the afore$aid Rules 

to put in written defense within 7 days of the Receipt of this Charge sheet as to 

whetaer major OR Minor punishment as defined in Rules 4-1(a)-{b) should ilot be 

awarded to you. Also state at the same time whether you desire to be heard in 

person. , ,

In case, yoqr reply is hoi r«!C<‘i’.'ed within the prescribed P'eriod 

without sufficient reason, it would be pi eHUivmd that you have nothlhg to 

defense and the undersigned would be at liberty to take ex-parte^ say in your 

action straight away against you.

■<-''dg^^_^annu. 
^=^704/2012

s



SU/VJMRY OF ALL.FGATlOh.S..' V

/' You recruit constable Shah Faisal No. 1760 while posted to police 

lines Bannu were found to indulge in r.iisconduct under the I lowing allegations:-

That you were selected for recruit course on dated 05-10-2010 but instead 

of joining the said course you absented yourself deliber?itely from official 
duty Vv'ith intention to avoid the said course.

That your service record was perused anc it was found that yoq have 

already been selected for the said course on several different occasions 

but each time you have dithered to join/undergo the said course for vyhich 

you l\ave been avvard(?d different punishments by the then compdiidrit 
authority still you have not changed you- attitude.

/ ■

That the then competent authority, K.-oping in view your dotted record 

and the above misconduct, discharged vuu under police rtjle On'
dated 02-02-2C12, the Honourable K.Kk Service tribunal orcjeredj your 

reinstatement into service as well as i.iiUaling denove enquiry into the 

allegations leveled against you. :

• That the undersigned has perused yoni seivice record v/bich transpires 

that you were enlisted on 15-07-2009 and discharged on dated 14-10-2010. 
During the short period of service i.e one year, you have remained absent 
for a period 3 of months and 25 days which reflects that you are habitual 
absentee, unwilling worker, incorrigible as evident from your dotted 

se.rvice record.

That it is also cleai' that on 05-10-2010 you have deliberately absented 

form official duty with intention to avoid the recruit course. Hence you 

have ceased to become a good police officer by committing the above 

commission/omission.

All the above speaks of gross misconduct on your part.

District Powco-Officer, 
-"'^^^Bannu.
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1 HE HONilliABj

OFFICER BANNU^

.E D1S-I RICT P()I.ICE IV

bdialf of Shah Faisal NO-1760 /respondent toWritten reply /detense oil 
the allegation put by District Police Officer Bannu,
That ihe foilovving is the perawise tvritten reply /defense on

jBchalf orihc Shah Faisal NO-n60.

5-10-2010 but at that 

got examine by
1. 'rhat 1 have been selected for rccruil eom.x'- tin

t lime I was fallen in ill and in ihis rcr.pt.cis
d Quarter Officer Teaching I lospital Bannu and further

/M.O lo take rest. Therefore 1

was
very l 

M.O District flea
■ly directed by the said Doett )>•i was ora.

my absence fromdid not attend the said recruit course and furlher more
and further your predecessorihr said course is not deliberate one

had already cjiiichargcd theDisi.-ict Police Officer namely Sajatl Bangs!
on 14-10-2010 from service the under Policerespondent lor his absence

rule 12.21 fnat feeling aggrieved from the said order of discharged by 

I he then D.P.O. the respondent moved departmental appeal 2,..-11-2010 , _ 

Deputy rnspeetor (lenenil Bannu and after that the 

■fribunai though an appeal which
NO 7062.nary

respondent moved INPlv Service
.was

learned Tribunal.U'ceepicu by 

2, fl'iat Para NO 2 is correct only to the extent that the respondent was

only sclecled for courses on twe occasion reply to the absence on 2

■ Para 1 while on 1” occasion the respondent wasoccasion is provided in
then he took 53 days bed rest advised by the doctor as the

fell in ill
respondent was suffering Irom desease oi ;ni T-Sciatica. 'fherefore he was

/I



I .

Illhis attciKiance and Ik?, left the training center for thefinable to procure
purpose of taking bed rest and fuillicrmore fof his abset(oe Wi l"- 

occasion the police department procer<ded against him and twp pplialtkis

/

/
. i:■i:

v^cre imposed on him. -
One year increment was stopped and secondly were considered without

pay by ihe police department,

3. I'hat the then competent authoi ity discharged me under police rule \22\ 

but this order on appeal by the appellant to the service tribuiial was 

declared null and void by the said service tribunal and the respondent

restrained and so f'.)!* as departmental incjtiiry ordered by the set vice 

tribunal is concerned- the same will serve no useful purpose foi the 

that on both the occasion the respondent has provided sufficient 

for his absence from his duly.

4. That the respondent has never absented for a period a 3 months 26 days 

but he was only remained absence up to the extent of 53 days only and 

his this 53 days absence was because of his ailment /deaseas.

5. That I’aai NO 5 is incorrect and lurlhcr more liic respondent has never 

absenled himself from his duty delinermely but his ab.seiicc was due to
I

his illness. The respondent is carir.g good moral character and law 

abidina constable and is a fit person to become a good police officer.

■ 6. I'hat Para No 6 is'iocorrect and llirther th3 respondent is having good 

moral conduci and is having great reverence , respect and honor for his 

highups and for police department. , ' '

Dated..... '

r.!
(

i

was

reasons

reasons

U=«-=

TShah r-'aisa!.... '"sm aA,

Uj

A St-#1

;!



5ORDER:

(V^ My this order will dispose of departmental proceeding; initiated under
d'lsGlplinary rules 19/5 against constable Shall Faisal No. 
summary of allegations:

• That he was selected for recruit course on dated 05-10-2010 but instead of 
joining the said course he deliberately absented himself from official duty with 
intention to avoid the said cou-'se.

• That his service record was perused and it v/as found that he had already been
selected for the said course on several occasions but each time he dithered to 
ioin/undorgo Iho said course for which ho had boon awarded different 
pumshments by tlie then competent autnority still he did not change his ' 
attitude. . ' ^

1760 on the following

That the then competent authority, keeping in views his dotted record and the 
■ misconduct, discharged him under police rule 12;21. On dated 02-02- 

ihe honorable K.P.K Seivice trihnnal ordered his reinstatement into 
service' wiili ail back bonefil a', well' as initialing denove enquiry into tlie 
■ lUei'.ations leveled against him. (hT servi. i' i.'coid also trans(:)irod that ho was 
enlisted on dated VMO-2010. During lh.> short period of service he rertiained 
absent lor a period of 3 months and 25 days which reflected that he 
habitual absentee, unwilling'worker, iricc'M ig,i[)io.

.ibOVL'

2012,

was

• That it was also clear that on 05-10-20 :0 he had deliberately absented from 
official duty with intention to avoid the rc-cruit course. Hence he had ceased to 
become a good police officer by conimitt’ng the above commlssion/omissioh.

diiecticn of Service tribunal the said constable was reinstated 
into service ana allollcd him constabulary No. 1760 and Denove enquiry y/as initiated 
Propel charge sheet based upon summary of a' cg.uiuiis was issued and served upon 
the accu:.ec ofiicial on dated 2112. Re,vl >s ol iho accused along with relevant 
papois weic eiiliustc'd to DSP/hlite (or Ihorc igli probe i.nto the allegations. Who 
(enquiry ofneer) submitted his endings wherein he opined tnat non joining the- recruit 
course as well as deliberate absence from official duly w.e.f 05-10-2010 to 14-10-2010 
have been piovcd while the remaining allegations wore reported to be disproved. 
Resu.tantly, opportunity of personal hearing was provided to the accused official in 
ordeily room on datedi7/04/2012 wherein he promised on affidavit that he shall 
join/complete the incoming recruit course failing wiiich he shall he render himself to 
be dischargee rrom service or dismissed accordingly. Therefore, keeping in view his
statet lent on aiTidavit the undersignec exonerated him from the charges '•

!/ n u n u the abo^e, decision of the honorable service tribunal
guidance received from CPO, Peshawar vide his office No. 

24J,./Legat dated 03-08-2012 in the instant case i, WAQAR AHMAD District police 
o.ncei, Bonnu in {exercise of the power vested in me under Disciplinary ruie 
19/D iim inquiiy papers are ordeiedDo be filer .Mid Uie interim period between the 
omci ol dismissal i.c dated 14-10 2()1(y and ordc! nf reinstatement i.e dated 19-04- 
20'^/ (18 moniiis and 5 days) is treatetl m, leave vviili.ini p.ay. The absence period from 
u.>- ic yuio l0-2i.i!.) i:, also ucated as le.,!/e w it uui. p.ay, pay j<; also rplepsed.

c *

Off),OB
Dated

. I
i:.y ler,

,/•No., /.h'. / > d.alod Bnnnu, ihe

ropy u! above ;s sent for rmcessaiy at. Lion to :

Ois'rict Account Officer, Barmu.
ASP/Headquarter, Bannu.
R.l F'olice li'es 
l-RC, Pay Officer .and OASI.

fmi.r
4 .

, /

(7 “ mViw

3. / 4^'

v/a. t



e
y:wm The Worthy Rcgion.il Pr/lice Officer, 

Bannu Region, Bannu.

Subject:- MERCY PETITION AGAINST THE ORDER PASSED BY 
DPO/BANNU ON DATED 809 dated 29-08-2012.

Respectfully submitted:

• That the appellant had joined Police Departmeni on dated 15-07-2009 and 
performed his duties with devotion. That the appellant developed serious 
illness and was returned unqualified from Pl'C Hangu. He was again 
selected for the course and was to appear for the course on 05-10-2010; 
however, he reached for the course on the next day. The appellant informed 
his superior and even handed over medical chits to competent authority. He 
was discharged, from service on the ground of absence for 31 days vide OB 
No. 1146 dated 14-10-2010. He submitted departmental appeal before the 
then RPO/Bannu o.. dated 11-11-2010 which elicited no response within 
the statutory pc^riod of ninety days. Therefore, ho pr eferred an appeal before 
the sei-vice tribunal which was accepted and the impugned order dated 14- 
10-2010 was set aside and the case was remanded to the department to 
conduct proper departmental enquiry against the appellant by providing 
him proper opportunity of defence strictly in accordance with the law. In the 
meantime, the appellsmt was icinstated into service with all back benefits 
vide judgment dated 02-02-2012,

«• That DPO/Bannu requested PPO, KPK Peshawar vide his office memo No. 
3310-11 dated 03-03-2012 that the said judgment may be, examined 
through law department and Advocate General K.P.K l^eshawar 
whether it is fit for lodging an appeal in Apex Supreme Court of Pakistan or 
otherwise. Resultantly, law department was approached through proper 
channel vide CPO, Peshawar memo No. 943/Legal dated 13-03-2012 etc. 
Law Department inform the PPO.KPK Peshawar and Secretary to Govt; 
K.P.K Horne & Tidbal Affairs Department vide his office letter No. lit/LD/1-9- 
(35) Home/2012/5088.92 dated Peshawr the 31-03-2012 to the effect that 
Committee has unanimously decided it is not a fit case for filing of CPLA 
before the Supreme Court .?f Pakistan. PPO, KPK Peshawar forwarded the 
instruction of Law Department vide his office endst: No. 1233/Legai dated 
0.5-04-2012 for necessary action.

• Resultantly the appellant was reinstated into service as directed by Service 
tribunal vide DPO office order east: No. A23 dqted 19-Q4-201:2 but no salary 
was giveri to the; appellant. As p'tr law the appellant salary was to released 
ultimately with all back benefit as there is no provision pf .stoppage pay but 
the appellant was denied of the same

as to

That the appellant was p.roceed('i,i departrnentally. After conducting proper 
departmental enquiry, the 1C.0 opined that only the charge of non 
attendance recruit has been proved against the appellant.

During personal hearing the appellant was directed to record his statement 
on affidavit that he will join the ;n;cruit course. The appellant did as directed 
by the competent authority.'In the meantime, DPO/Bannu sought guidance 
vide memo 9906 dated 27-06-2012 from CPO/Peshawar regarding granting 
of back benefit in spite of clear cut decision of Service tribunal duly 
approved by law department as well PPO/KPK, Peshawar. In response to 
his request Aio/'lkdvised DPO/Bannu vide his memo No. 2402/Legal dated 
03-08-2012 that the uppclliint was not reinstated in scrvic<3 with effect from 
the date oi" his dismissal as such iie con not be paid tfie salaries of about 18 
month.s. Therefore DPO/Batinu passed order on the enquiry vide his office 
809 dated 29-08-2012 by filling the enquiry proceeding and declaring leave 
without pay the interim period of 13 months and 5 davs.-

c' r /j
,1—

4^6-

m1.



5 R U O U N D :

t That the impugned order is contrary to the decision of the August Service 
tribunal as Supreme court of Pakistan because:

1. That the appellant has been reinstated into by service tribunal, with all back 
befit duly endorsed by law department as well as CPO, Peshawar. Therefore, 
there was no need of guidance from CPO, Peshawar (AIG/Legal) as the said 
decision was already through CPO as well as approved by PPO/KPK Peshawar 
with the direction to DPO/Bannu for compliance.- In the presence of clear 
decision of August Service tribunal the opinion of AIG Legal has no value but 
AIG/Legal has committed Contempt of court to somewhat by making himself 

stumbling liloek in the way of tlic; decision of the Apex court.

2 That the appellant was reinstated into service by Apex court with all back 
’ bcfi! but there is case vide 2007 3CMR No, 855(Copy enclosed) that a civil 

servant was reinsitated in service but refused by service tribunal to grant back 
bell i s to Civil servant. Supreme court accepted appeal of Civil Servant on the 
ground that Civil servant had not been found gainfully .employed anywhere 
during relevant period r.nd declared that depriving Civil servant from back 
benefits for the period for which he remained out of job without any fault of 
his, would be injustice and harsh. Similarly, the appellant has not been 
lound gainfully employed anywhere during the relevant period by the enquitv 
officer/competent authority for v;hich he remained out of Job without any 
fault as the competent authority has filed' enquiiy proceeding against the 
appellant. Hence the order of competent authority by depriving the appellant 
willi all hack befit is against the verdict of Supreme Court and Service 
fribu. lal.

3. 'that similarly, in another decisioii of Apex Supreme Codri vide 2006 SCMR 
4.5} (copy enclosed] it was decided that salaries of the civil servant would not 
be withheld for the inlervening period when he remained out of service 
wiiliout gainfully employed anywhere during the relevant period due to
whimsical and arbitrary action of the functionarievS.

4. That appellant lias cited those decisions of the Apex Supreme which were 
filed against the decisions of Service tribunal but the appellant has been 
given all the back benefit by Sett ice tribunal while the competent is denying 
the same which is injustice please.

Keeping in view the above. It is, therefore, humbly requested that the 
appefant may kindly be given all the back benefit as directed by Apex Service 
Tribunal because the opinion of AIG/Legal, in the presence of decision of August 
Sen'ice Tribunal, has no value please.

/

as

Your most obc^ient^rvant,f1/1 if dpi 5?/#y uoiOJX (Shah F a i f No. 1760) 

Police Lines Banm^'y^'
\
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(LRespected Sir,

It is submitted that Constable Shah Faisal No.1760 was discharged from his 
(J.jty under Police Rtle 12-21,on dated 02.02.2012 vide DPO Bannu order No.1146-dated 
14.10.2012 (1146) due to deliberately absented from training program without any leave 
or prior permission from cotnpetent authority.

Appellant being aggrieved from the said order filed an appeal in Service 
Tribunal KPK Peshawar against the order of DPO Bannu No.1146 dated 14.10,2010.

Respondent. Department contested the case through Additional Advocate 
General Khyber Pakhtunkhwa Peshawar.

The appeal vide No.311/2011 o; ..he applicant was accepted, the impugned 
order vide 1146 dated 14,10.2010 was set aside and the case was remanded back to the 
Police Dcpariinent for denovo enquiry against the appellant by providing him proper 
opportunity of defense in accordance with tne l.ivv, in the meantime the appellant is 
reinstated into service with all back benefits. Judgment of Service Tribunal dated 
07.02.2012 is enclosed as annexure “A".

The DPO Bannu forw.arded the subject case to the Provincial Police Office 
to get an opinion from law department whether it is fit for appeal in the Apex Supreme 
Court of Pakistan, vide his letter No.3310-11 dated 03.03.20112. The Provincial Police 
-fficer referred the case to law department for opinion vide No,941/legal dated 
13.03.2011. '

The committee in the law department decided^nahimously it not fit ease 
for filing of CPI_A before the? supreme court of Pakistan.

The constable was re nstated into service with immediate effect vide OB 
No.423 dated 19.04.2012 DPO with initiation of denovo enquiry.

Denovo enquiry against the said constable was finalized and the absence 
• leriod from 05.10.2010 to 14J0.2010 v^s treated as leave without pay. Period between 
date of dismissal an'd'reinstated i.e. 18 months was treated leave without pay. The 
constable was reinstated vide DPO 6.annu OB No.423 dated 19.04,2012.__

The applicant moved an application before the DPO Bannu fev back benefit 
“If: month salary". The DPO Barnu addressed a Provincial Police Officer, Khyber 
Palmtunkhvva for opinion vid-i' letter No.12647/SRC dated 19.07.2012.

The Assistant Inspector General of PoCce (Legal), Khyber Pakhtunkhwa 
Peshawai opinion that th^saLd_c:o_nstab]e_v^^nqt_jaidlhe_salan^^^ 
reinstated In service with effect from the date of dismissal.

Worthy^ RPEo ;
Range Office Bannu

PO Bannu
/'"'i

\
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GS&PD.KP-206i/3-RST-8,000 Form3-13.07.3.2011/P4(Z)/F«PHC Jobs/Form A&B Ser.

“B”M
X-

KHYBEB PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.

Versus

.......

Respondent No.

No.
of 20Appeal No. .

. Appellant/Petitioner• • *• •

Respondent
/

C> FoNotice to:

WHEREAS an appeal/peiition under the provision of the North-We^ Frontier
Provi^ervice TribiSial Act, 1974, has been ®
the above case by the petitioner in this Court and notice has been ordered to ^"isr» sssts.....

appeal/petition will be heard aJid decided in your absence.

of any alteration in the date fixed for hearing of this

this appeal/petition.
Copy of appeal is attached. GopsM.tappealJ»as.ateea.4>-he

3

here^hif^J^I^’

iNotice

jient-to voujide tl^on

.dated.office Notice No
Given under my hand and the seal of this Court, at Peshawar this 3./

3....... 1.
Day of.

trar,
A Service TribunalKhyber Pakhtunkh^

Peshawar.
9

______ ^//V__________ __________ - _________
, Tto tours or at.nd.m»li.». cun ...til. ..m.e« 0fitK>Hlal.C0US««l>tSui«la..nJ6a»tteaB0l«l.y..
i Alwayi quote Case No. While making any correspondence. .Note:

• >1
7'



' GS&PO.KP>2081/3-RST-8,000 Forms-13.07.3.2011/P4(Z)/F>°PHC Jobs/Form A&B Si
'

V

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.
/

I
No.

11 .. of 20Appeal No,

.....

Versus
.Appellant/Petitioner

lI 1.0.......... .W M. Respondent

Respondent No.

Notice to:

WHEREAS an appeal/petition under the provision of the North-West Frontier 
Province Service Tiibunal Act, 1974, has been presented/registered for consideration, in 
the above case by the petitioner in this Court and notice has been ordered to issue. You are 
hereby informed that the said appeal/petition is fixed for hearing before the Tribunal

at 8.00 A.M. If you, wish to urge anything against the
appellan^etitloner.ydu are at liberty to do so on the date fixed, or any other day to which 
the case may be postponed either in person or by authorised representative or by any 
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in 
this Court at least seven days before the date of hearing 4 copies of written statement 
alongwith any other documents upon which you rely. Please also take notice that in 
defaidt of your appearance on the date fixed and in the manner aforementioned, the 
appeal/petition will be heard ahd decided in your absence.

Notice pf any alteration in the date fixed for hearing of this appeal/petition will be 
given to you by registered post. You should inform the Registrar of any change in your 
address. If you fail to furnish such address'yoiur address contained in this notice which t^ ^. 
address given in the appeal/petition will be deemed to be your correct address, and further 
notice posted to this address by registered post will be deemed sufficient for the purpose of 
this appeal/petition.

I
Copy of appeal is attached. Copy nf Appeal haig ali5<M>4y-lw»P!Tr-flftrif'Th ynn \nflA thiir •

/X. office Notice No. ..........dated. ilGiven under my hand and the seal of this Court, at Peshawar this.

3. .20 ! XDay of.

yber Pakhtunkhwa Service-Tribunal, 
Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Hoiidays.
2. Always quote Case No.AVhiie making any correspondence.

-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No.99/2013

Shah Faisal Constable No. 1760
S/o Ghulam Ibrahim District Police Bannu (Appellant)

Versus
f- District Police Officer, Bannu

Regional Police Officer, Bannu Region, Bannu
Provincial Police Officer, Khyber Pakhtunkhwa Peshawar

1)
2):.;i 3)hi!' (Respondents): r

{ •

PARAWISE REPLY BY THE RESPONDENTS

‘ ) Respectfully Sheweth; 

PRELIMINARY OBJECTIONS:i -

That the appeal of appellant is badly time barred.
That the appellant has approached the Honourable Tribunal with unclean 

hands
That the appellant is estopped to file the appeal due to his own conduct. 
That the appeal is bad due to mis-joinder and non-joinder of necessary

Tharthe appellant has concealed the actual facts from the Honourable 

Tribunal.
That the appeal of appellant is not maintainable.

OBJECTIONS ON FACTS:
Incorrect. The appellant has willfully absented from the basic professional 
training/ courses on several occasions being habitual absentee and 

unwilling worker.
Pertains to record.
Pertains to record.
Pertains to record.
Correct.

1)
! 2)

3)• f

4)
1 :

' I
i 5)

6)

1)t

2)
3)
4)

i 5),{

Pertains to record.
The departmental appeal of the appellant was filed on the grounds that 
period between his dismissal and reinstatement i.e. about 18 months was 
rightly treated leave without pay by the Respondent No.l after getting 
opinion from Respondent No.3. In fact, the appellant has not performed
duty during this period. .
Incorrect. Both the orders of the respondents are based on facts and in
accordance with law and facts.

6)
7)

i

8)

OBJECTIONS ON GROUNDS:
t

Incorrect. The orders of the respondents are legal and based on facts and 

law.
Incorrect. Proper inquiry in accordance with law was initiated against the 
appellant and after providing all the opportunities, a legal and valid order 

was passed.
Incorrect. The order of the Honourable Tribunal has been complied in true 
spirit. On receipt of judgment and opinion of Law Department, the 
appellant was reinstated into service with immediate effect and de novo 
inquiry into the matter was conducted. On the basis of findings report, the

I
A)!

B)

C)• t

I
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■c.t:
i}^

inquiry was filed. Subject to he joined the recruit course and provide 
affidavit. The interim period between his dismissal and reinstatement was
treated as leave without pay. . .

need of issuance show cause notice because the inquiry has

; rf

■ ■I 1 ; There is no
been filed in favour of appellant.
Inquiry was filed but the period between dismissal and reinstatement 
treated leave without pay on the opinion/ directions of respondent No.3. 
Incorrect. The appellant was initially discharged from service on the basis 
of willful absence from professional course/ training and duty but due to 
some technical faults, the order of dismissal was converted into 
reinstatements and de novo inquiry. During the disposal of de novo 
inquiry, the appellant furnished an affidavit for joining the recruit course 
in future. He has not performed duty for the period 18 months 05 days 
between the dismissal dated 14.10.2010 and reinstatement dated 
19.04.2012 for which he cannot be paid salary and rightly declared leave 
without pay. Photocopy enclosed as annexure “A”.
Incorrect. The inquiry officer has made reference to the punishment which 

set asided by the Honourable Tribunal in appeal No.311/2011 and 
the same was referred to Depart for de novo inquiry.
The initial inquiry was conducted in year 2010. During the application of 
RSO 2000 while de novo inquiry was conducted in year 2012 on Police 
Rules 1975 and at that time RSO was not applicable.
Incorrect. The appellant was recruited on 15.07.2009 and dismissed from 
service 14.10.2010 on the charges of deliberate absence. He was 
reinstated into service on 19.04.2012 and his total service is about 1 year 
and 7 months which is less than three years.
That the respondents may be allowed to add further additional grounds at 
the time of arguments.

D)
wasE)

1^1 I' F)if f
!’ ; ’};

fii’f
j.

;;
i ♦

■ "r!

1

: »;■

f

G)i.'

was
■

f H):;
V

I. I)!. 1\

. !i

J); .i

PRAYER:
i 3 ;

In view of the above stated facts, it is humbly prayed that the 
appeal of appellant being devoid of legal force and time barred, may kindly be 
dismissed with costs.

I '1
IIi>

;!4

Bann- 
(Respondent No.l)

I
i !

, I
V. ^ ^
)

!i ■
! ■

Ir
Regional Police Officer, 
Bannu Region, Bannu 

(Rtespondent^o.2)

\\ 1• M f
1 .

i

5

1\

Ice Officer, 
Eyb^ Pakh :unkhwa, 

Peshawar 
(Respondent No.3)

Prp^npia:I ■

I
• 
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i
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ii-

■:

1
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■t4 :4• a™ before the KHYBER PAKHTUNKHWA service tribunal PESHAWAR

Service Appeal No.99/2013
4

1
1

■i:! n;i
i'i
f;iii Shah Faisal Constable No. 1760

s/o Ghulam Ibrahim District Police Bannu

Versus

(Appellant)

%
;!)■ District Police Officer, Bannu

Regional Police Officer, Bannu Region, Bannu
Provincial Police Officer, Khyber Pakhtunkhwa Peshawar

i 1).f;

2); <
3)In

(■

(Respondents)ft1; if!
4

■n

i!?! COUNTER AFFIDAVIT
■rs-
i.f!

•; I

the respondents do hereby solemnly affirm and declare that the 

contents of the attached para wise comments are true and correct to the best of 

knowledge ar^^ belief and nothing has been with held or concealed from this

HonorabL

1) We,

•W ^
»' i ..

i.-i our
■ ‘ribunaLI

)
■I

i ■’r ,
'J,1 V;

(Deponent)
Regional police Officer 
Bannu Region, Bannu 

(Respondent No. 2)

I.

^i^epdhent)
ProvytHal Polick Officer 

Khyb^Pakhtunkhwa, Peshawar 
y^(Respondent No. 3)

j,1
1

t

I ■

H-
t'
7‘
I1 ^ ■■i;i-.-'

i-i

Officer,
I

Bannu
(Respondent No. 1)) ►

• |.
> '

•i-

!
V} I"li

■ K

i i;, (
« •

t
>

■ i
i

t
1

j Ir*
I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.99/2013/
!

1

Shah Faisal Constable No. 1760
s/o Ghulam Ibrahim District Police Bannu

Versus

m (Appellant)

r
District Police Officer, Bannu
Regional Police Officer, Bannu Region, Bannu
Provincial Police Officer, Khyber Pakhtunkhwa Peshawar

I I. 1)I 2)rt
3)

(Respondents).i
> >

J ■'I AUTHORITY LETTER.
■ >,

!■

.'•P
i'

li Mr. Mir Faraz Khan Inspector Legal Bannu is hereby authorized to appear 

before The Service Tribunal Khyber Pakhtunkhwa Peshawar on

undersigned in the above cited case.

He is authorized to submit and sign all documents pertaining to the

•)
I' A

'llV.
1. behalf of the
t

■i'

present appeal.
1f

.I'i

• 'Vt
if•I

I

DistHct Pflicje Officer, 
Bannu

(Respondent No. 1)

Regional Police Officer, 
Bannu Region, Bannu 
(Respon^nt No. 2)

1

t .

f I
1

111!'
fr'' w:• >•-
K)

Provi,
Khyb^ 

(Respofi^ent No. 3)

J^pxfe Officer, 
ttunkhwa Peshawart- ' I

\J1
. t

j'-uu
i
f,

f
ifIt

f

v
I

i

\ » < i• t'
I
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IV

v^initiated under 
fci\o following’tmental proceeding 

FaisM No. 1760 on «;of depirvviU dispose
constable Sbali,My this Older

1975 againstrules
6f allegations:

t gilinary 
;intnary l

.vas solectco fo^That lie vvas
■ J

change his
Thai his service oKOSjons
selected for the said fQ,, which he

rjhirmt?: i^lhrihcn cornpelcnl aolhorily 

attiUlde.

had been a 
still he did not

n, author,ly. tee„:,«l

■ “ "'"SSf
Thai the tlien ,^.,r,,ed Inin
ahovi' niiscoiiduci., ;’^ j;/ gfivice
70F. . me ""‘'Tt ; benefits-, well .,■
,,crv,cf vrilh a. 5,,,v,. .•

Sh:aUbir°uh«HU,i5WorKor,iuc<^.ri«,l..o.

...-SS'SHHfiiiirss
Propier ciiargc shoel > p - 21-04-7017.. Repl' •■•> ol H' - ‘ , allegations. /Vho
Lhe actuscci olficial 0.1 da ^,,orc ,gii non joining the recruit .
oapers '.vein' his findings '‘^herein he^opin .,0-2010 to 14-10-2010
(eiiauirv o(l'cer) su ' .a .hsehce froth official ei' y ' ' ...-.ah to be disproved.jou;seiiSv.eUasdeiiberale ab eh e ^ to me accused official ir,
have boon P™^®Ty“%Tperso„al hearing was P'OV>d«l ^ mc^ac^^

as reinstated 
initiated.

become a g

.»s'"=:“=-:»SSS
X P.K 'Pcshavv.ir c in the instaiv ' ^p^er Disciplinary rule
7.7',07/Legal cicucd jete of the power vested .^rim oeriod between
ofheer, Bannu m exercis elait i.e dated 19-04-
:ic,vs the inquiry paxa, ^ .a w The absence period rorn
n,,;..- oi ''.-.niiv-ah . ■ - vnihi.ul | .-aieased.
“;;/j;i:;;T:"hm^7;Noi’aiso.rcaicti

statement on

the

I'
• IS leave

--••’■^•.naiiW-NOisti'

Dale".......")v7077(.17
/7012.■f >

') ‘(-..•,lot! Bannu, t;ie

■,s sent for nccessatg,

.* *'/ •:No.. (.:J.!- V action to ;
Copy ol above

District Account Officer, Bannu. 
ASP/Headquarte', Bannu.

,K.l Police lines
\' l.RC, Pay OificnrandOA.!.

1.
a
3.
4.. I
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tribjjnalpsshaw^! hrBEBQREjTHEjOii
Service A’

(Appellant)

Versus

Bannu ■ ■

■ .^gAWISE RBPLQXTHERlSPgSBBa^

Respectfully Sheweth: 
p-pv.T.TMmARY OBJECTIONS!

1)
2) hands . tn file the appeal due to his own conduct.

Thft ^ra^tTis^bldTe to m.s-joinder and nonjoinder of neccssa.,

from the Honourable
3)
4)

parties.
That •
Tribunal.
That the appeal of appellant is

concealed the actual facts 

is not maintainable.

the appellant has5)

6)
0BJSCTI0NS_0N_FACT^

The appellant has willfully ^ , . „
^ several occasions being

absented from the basic professional 
habitual absentee anaIncorrect, 

training/ courses on 
unwilling worker. 
Pertains to record.

to record.

1)

2)
Pertains
Pertains to record.
Correct.
Pertains to record. annellant was filed on the grounds that • ^
The departmental appeal of t .^e^nent i.e. about 18 months
period between his dismissal and re t ^ ^ after getting

the o*rs of the respondents are based on facts and ,n

accordance with law and facts.

.3)-i ,

i 4)
5)
6) was

: 7)

8)

objections on GPtgUNDS:
facts andlegal and based on

initiated against the 
, a legal and valid order

Incorrect. The orders of the respondenU

'incorrect. Proper inquiry in accordance with law 
appellant and after prov.ding all the opportun.tres

are
A)

was
B)

C)
spirit. On 
appellant 
inquiry into the matter was

Vi'a
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inquiry was filed. Subject to he joined the recruit course and provide 
affidavit. The interim period between his dismissal and reinstatement was 
treated as leave without pay.
There is no need of issuance show cause notice because the inquiry hasc: 
been filed in favour of appellant.
Inquiry was filed but the period between dismissal and reinstatement 
treated leave without pay on the opinion/ directions of respondent No.3. 
Incorrect. The appellant was initially discharged from service on the basis 
of willful absence from professional course/ training and duty* but due to 
some technical faults, the order of dismissal was converted into 
reinstatements and de 'hovo inquiry. During the disposal of de novo 
inquiry, the appellant furnished an affidavit for joining the recruit course 
in future. He has not performed duty for the period 18 months 05 days 
between the dismissal dated 14.10.2010 and reinstatement dated 
19.04.2012 for which he cannot be paid salary and rightly declared leave 
without pay. Photocopy enclosed as annexure “A”.
Incorrect. The inquiry officer has made reference to the punishment which 
was set asided by the Honourable Tribunal in appeal No.311/2011 and 
the same was referred to Depart for de novo inquiry.
The initial inquiry was conducted in 3/ear 2010. During the application of 
RSO 2000 while de novo inquiry was conducted in year 2012 on Police 
Rules 1975 and at that time RSO was not applicable.
Incorrect. The appellant was recruited on 15.07.2009 and dismissed from 
service 14.10.2010 on the charges of deliberate absence. He was 
reinstated into service on 19.04.2012 and his total service is about 1 year 
and 7 months which is less than three years.
That the respondents may be allowed to add further additional grounds 
the time of arguments.

PRAYER:

% ♦ .
1
*1

:! ■

I:* D)
i!
J:

E)t was
.vi::}, .

F)I

i:*:' [
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}
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!
G)

'\ H)
j
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I)

;

J):
at

I

J
I •; i

I

In view of the above stated facts, it is humbly prayed thai (he 
appeal of appellant being devoid of legal force and time barred, rnav ’ I'cv be 
dismissed with costs.

!

-I

♦■[•I 1 ffi'cerri! 5

(
(Respondent No.l)

• I
I

:( i'J
••J
'1 Regional Police Officer, 

Bannu Region, Bannu 
(Respondent^o.2)

;
h

Pr(yvlmjJal^ <iipe Officer,
nyif^rPakhiunkh wa, 

Peshawar
(Respondent No.3).

'/I
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I
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(Appellant)‘■’^'^'-fstrict^PoHce Bannu
s/'o GhSam ftrahim Dis'll

fi
Versus

H'
q 1

■m s2sSiSirs=”““"1 1)
1; 2)pi H (Respondents)3)■;.;i! '.

i .
1.'

CoymmAFFIDAyilI.

'•' I i' ‘

: m and declare that the 

the best o: 

cealed from thif

hereby solemnly affir
the respondents doWe and correct to^se comments are hue■

of the attached para wise -

belie t and nothin
with held or concontents g has been

knowledge anjd
Honorabl^kribuna
ouri

)
nil w(Deponent)

Regional police Officer 
Bannu Region, Bannu 

(Respondent No.2)

1

{Dep<5nent)\
irtiial Polich OfficerjfahhtunkLa, Peshaivar 

(Respondent No. 3)

Prov 
Khy

I

i /I

;| f; I'1f.
ill • ! ,v-«
;! '
h!: (Depo

Polic'e Officer, 
Bannu

(Respondent No.l)
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ORDER: initiated under 

Itlic foUowini’

V Vi:lina: v
nry ol allcBatio'''-'- O‘J- iO-,2010 but instead or 

If- from official duty with
:ir,in

intention to avoid the said course. 'r;=r:.“Sxsawarded different 
change his

That his service 0^^^ ^Seral occasions ..
selected for the said c.ours vdiich lie had been
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. I,
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No 99/2013 

Shah Faisal............................ Appellant

VERSUS

DPO & two others Respondents

Replication on behalf of the appellant

Rely to Preliminary Objections

All the objections raised by the respondents are incorrect and denied, 
as in instant appeal all necessary parties have been imp leaded, ttie 
appellant has come to this honorable Tribunal with clean hands and 
the instant appeal is well within time. The appellant is not estopped 
by his own conduct to bring the present appeal, the appellant has 
concealed nothing from this honorable tribunal and the present 
appeal is maintainable.

Reply to Facts/Grounds

The comments of the respondents are full of admissions, and they 
have not denied the pleas taken by the appellant. The comments of 
the respondents are full of contradictions and they have failed to deny 
the appellant version. Respondents have decided the appeal in very 
strange terms, as on one hand they have admitted that inquiry 
against the appellant was filed in favor of the appellant and that the 
the absence from 05-10-2010 to 14-10-2010 has only proved against 
the appellant, while on the other hand they have treated the entire 
period as leave without pay. It is also pertinent to mention here that 
vide the Judgment of the tribunal the appellant was reinstated with all 
back benefits, as such the respondents have exceeded their 
authority.

*
It is also worthwhile to mention here that besides procedural lapses 
including the issuance of show cause notice, the appellant has not 
been treated factually as per record. The findings of the DSP elite 
Force needs to be requisitioned. Nothing has been communicated to

i
•>

. V

• 1

I



%r- the appellant and he has thus been condemned unheard. The 
respondents have also faile^ to reply and explain some legal

e appellant has not been treated inquestions of the appellant. ^ 
accordance with law and he has been condemned unheard, thus the 
impugned orders are not tenable in the eyes of law and liable to be 
set aside even on this score alone.

It is there fore prayed that appeal of the appellant may kindly be 
accepted as prayed for. /n

Dated:-35l-^-2014

)

Appe
-2^

Through

Fazal Shah Mohmand

Advocate Peshawar >

AFFIDAVIT

I, Shah Faisal Constable No 1760 S/0 Ghulam Ibrahim District Police 
Bannu, (the appellant) do hereby solemnly affirm and declare on oath 
that the contents of this Replication are true and correct to the best 
of my knowledge and belief and nothing has been concealed frorh 

this honorable Tribunal.

DEPOMENTAIdentified by 

Fazal Shah Mohmand .4' -A3a!

Advocate Peshawar
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&e/c' f s Skc/X'i^
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......................................................

s

Take notice that your appeal has been fixed for Preliminary hearing,

replication, affidavit/counter affidavit/record/arguments/order before this Tribunal
..... aton

You may, therefore, appear before the Tribunal on the said date and the said 
place either personally or through an advocate for presentation of yoru' case, failing 
which your appeal shall be liable to be. dismissed in default.

< \

A
Jl RegistRir,

"^fehyber Paklitunlchwa Servic 
Peshawar.

e Tribunal,

DiffrCT'Mib: ClicCT 
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