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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 912/2015

Date of Institution ... 13.08.2015
Date of Decision ... 13.10.2021

Shah Faisal Ex. Constable No. 1760, District Police Bannu.

(Appellant)
VERSUS
Regional Police Officer, Bannu Region Bannu and two others.
(Respondents)
MR. FAZAL SHAH MOHMAND,
Advocate For Appellant
MR. JAVED ULLAH, .
Assistant Advocate General For Respondents
ROZINA REHMAN MEMBER (JUDICIAL)
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are

that the appellant joined police department as constable on 15-07-2009. During |
the course of his service, the appellant was proceeded against on the charges of
alleged theft of motor cycle and FIR was registered against him U/S 381A/411 PPC
Dated 09-04-215 and the appellant was arrested. The appellant was released on
bail vide order dated 13-04-2015, thereafter departmental proceedings were
initiated against him and the appellant was suspended from service vide order
dated 15-04-2015 and after due process, the appellant was dismissed from service
vide order dated 19-06-2015. Feeling aggrieved, the appellant filed departmental

appeal, which was rejected vide order dated 05-08-2015, hence the instant service
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appeal instituted on 11-08-2015 with prayers that impugned orders dated 19-06-
2015 and 05-08-2015 may be set aside and the appellant may be re-instated in

service with all back benefits.

02. Learned counsel for the appellant has contended that the appellant has
not been treated in accordance with law, as mandatory provisions of law have
badly been violated; that the appellant did nothing which amounts to misconduct;
that no charge sheet/statement of allegation, nor any show cause notice was
served upon the appellant, hence the impugned order is not maintainable in the
eye of law; that there is no evidence whatsoever to establish that the appellant
was involved in commission of such offense, even the mentioned motorcycle was
handed over by the appellant to police, but the respondents malafiedly tangled the
appellant in FIR, which was registered against one Mr. Wahab Khan, the appellant

however have no cornections with the said Mr. Wahab khan as is evident from the

of the complainant as well as from the inquiry report; that the
complainant in his statement recorded in court has admitted that the appellant is
innocent and hence was acquitted of the charges; that the appellant was acquitted
of the charges by the court vide judgment dated 04-04-2016, which shows that
the appellant was innocent in such case; that Ithe appellant was penalized in an
arbitrary manner without affording him proper opportunity of defense; that the
inquiry officer has recommended that action against the appellant should be kept
pending till disposal of the criminal case, but the respondents without Waiting for
such decision, dismissed the appellant from service, which is illegal, unlawful and

contrary to the norms of natural justice.

03. Learned Assistant Advocate General for the respondents has contended
that the appellant was directly involved in theft of motorcycle, as the stolen
motorcycle was recovered from his possession, hence he was arrested and FIR
lodged against him U/S 381A/411 PPC dated 09-04-2015; that proper inquiry

through DSP Cantt was conducted, wherein all the opportunities of defense were
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afforded to the appellant and charges were established against him; that the
appellant was proceeded against in accordance with law and was rightly penalized

for the offense he committed.

04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals that one Muhammad-Ayub registered an FIR U/Ss 381A/
411 PPC, against one Mr. Wahab Khan, who allegedly had stolen his motorcycle
and upon his arrest, Mr. Wahab Khan disclosed that the said motorcycle is parked
in the house of the appellant. placed on record is a recovery memo dated 09-04-
2015, which shows that police party came to hujra of the appellant and the
appellant voluntarily handed over such motorcycle to police and which substantiate

stance of the ant, in which he has stated that he noticed that a motorcycle

ed outside his house for longer time, so he parked such motorcycle inside
his hujra for safety and informed neighbors about it to locate its owner, but in the
meanwhile, police party came to his house and asked about motorcycle, which he
handed over to police, not knowing that such motorcycle was caée property. On
the said ground, the appellant was also charged U/S 411 PPC in the said FIR
already registered against Mr. Wahab Khan and the appellant was placed under
suspension vide order dated 15-04-2015, which was a correct course of action and
in the meanwhile the appellant was granted bail by the court vide order dated 13-
04-2015 and in a situation, principles of natural justice demand that respondents
must have waited for decision of a criminal court, which is also supported by
section 194-A of CSR but the respondents initiated disciplinary proceedings against
him upon his involvement in a criminal case and dismissed him from service, which
however was not warranted, as it is a settled law that dismissal of civil servant
from service due to pendency of criminal case lagainst him would be bad unless
such official was found guilty by competent court of law. Contents of FIR would

remain unsubstantiated allegations, and based on the same, maximum penalty
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could not be imposed upon a civil servant. Reliance is placed on PLJ 2015 Tr.C.

(Services) 197, PLJ 2015 Tr.C. (Services) 208 and PLJ 2015 Tr.C. (Services) 152.

06. Placed on record is an inquiry report dated 08-06-2015 conducted against
the appellant and the inquiry officer in its findings have stated that though
motorcycle was recovered from hujra of the appellant, but it was not investigated
by the investigation officer as to whether the said motorcycle was parked by
Wahab Khan for malafide or parked by the appellant for safety purpose with
bonafide and that too also needs evidence, hence he had recommended that such
inquiry shall be kept pending till decision of the court, but the respondents ignored
recommendations of the inquiry officer and the appellant was dismissed from

service vide er dated 19-06-2015 without conducting a regular inquiry. The

eme Court of Pakistan in its judgment reported in 2008 SCMR 1369 have held
that in case of imposing major penalty, the principles of natural justice required
that a regular inquiry was to be conducted in the matter and opportunity of
defense and personal hearing was to be provided to the civil servant proceeded
against, otherwise civil servant would be condemned unheard and major penalty
of dismissal from service would be imposed upon him without adopting the
required mandatory procedure, resulting in manifest justice. Obviously the
appellant was not associated with the process of disciplinary proceedings and was

condemned unheard, hence the impugned order is liable to be set at naught.

07. In the meanwhile the appellant was acquitted of the same charges by the
competent court of law vide judgment dated 04-04-2016, upon which he was
dismissed from service. In a situation, if a person is acquitted of the charges, the
presumption would be that he was innocent. Moreover, after acquittal of the
appellant in the criminal case, there was no material available with authorities to
take action and impose major penalty. Reliance is placed on 2003 SCMR 207 and

2002 SCMR 57, 1993 PLC (CS) 460.



08. In view of the foregoing discussion, the instant appeal is accepted. The
impugned orders dated 19-06-2015 and 05-08-2015 are set aside and the
appellant is re-instated in service. The intervening period is treated as leave of the

kind due. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
13.10.2021

% \J

(ROZINAREHMAN) (ATIQ UR REHMAN WAZIR)
SR (J) MEMBER (E)



Mr. Fazal Shah Mohmand, Advocate for the appellant present. Mr.
Javed Ullah, Assistant Advocate General for the respondents present.
Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeal is accepted. The impugned orders dated 19-06-2015 and
05-08-2015 are set aside and the appellant is re-instated in service. The
intervening period is treated as leave of the kind due. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
13.10.2021

v

(ATIQ UR REHMAN WAZIR)
MEMBER (E)
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28.06.2021

Mr. Fazal Shah Mohmand, Advocate, for appellant present.
Mr. Kabirullah Khattak, Additional Advocate General for the

respondents present.
Learned counsel for the appellant requested that time may

be granted to him for consulting the appellant as the appellant is
in custody in some other criminal case. Adjourned. To come up
for arguments before the D.B on 13.10.2021. The appellant shall

also deposit the amount of costs of Rs. 500/- on the date fixed.

o 7

—_—
(ATIQ-UR-REHMAN WAZIR) ‘ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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10.02.2021 Miss. Rabia Muzaffar, Advocate, junior to senior counsel is
present. Mr. Kabirullah Khattak, Additional Advocate General and
Mr. Muhammad Faroog Khan, Inspector (Legal), for the

respondents are also present.

According to the junior counsel her senior is busy in the
Hon'ble Peshawar High Court, Peshawar, and requested for
adjournment.

While keeping in view the date of institution of instant
appeal which is 13.08.2015, the learned counsel was reminded
to communicate to her senior to address arguments on the next
date of hearing for which last chance is given.

File to co for arguments on 22.03.2021 before D.B.

(MIAN MUHAMM (MUHAMMAD
MEMBER (EXECUTIVE) _ MEMBER (JUDIC

22.03.2021 Counsel for the appellan»t present.

Mr. Muhammad Rashid, Deputy District Attorney

for respondents present.

Learned counsel for the appellant requests for
adjournment due to involvement of the appellant in

some criminal case.

Adjourned 'but on payment of cost of Rs. 500/-
which shall be borne by the appellant on

28 | £ /2021 before D.B.

(Mian Muhammdd) | (Rozina Réhman)
Member (E) Member(J)
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13.07.2020 - Counsel for appellant present.

Mr. Kabir Ullah Khattak learned Additional Advocate -

General respondents present.

Again, a request was made for adjournment despite the
fact that last chance was given on the preceding ardef?
sheget. Learned counsel’s request for adjournment is -

allowed but with direction to argue the case positively on

12.10.2020 before D.B.

(Attiq ur Rehman) (Rozina Rehman)
Member (E) Member (J)

12.10.2020  Due to incomplete Bench, the case is adjourned. To
come up for the same on 18.12.2020 before D.B.

J

17.12.2020 Jun‘ior counsel for appellant present.

Zara Tajwar learned Deputy District Attorney for

- respondents present.

' : Former made a request for adjournment as senior

. counsel is-busy before Hon'ble Peshawar High Court.

Adjourned to 10.02.2021 for arguments, before D.B.

\ e

(Atig ur Rehman Wazir) (Rozind Rehman)
Member (E) Member (J)

o



_ Junior to counsel for the appellant presentr. Mr. Riaz
" Paindakheil learned Assistant Advocate General present.
'Junior to counsel for the appellant seeks adjournment as

senior counsel is not in attendance. Being an old case of the

~ year 2015, adjourned by way of last chance. To come up for

argdments on 18.12.2019 before D.B.

Miﬂ)er ’ & .

Member

18.12.2019 Junior to counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General present. Junior
to counsel for the appellant seeks adjournment as senior
counsel for the appellant is not in attendance. Adjourn. To

. come up for arguments on 19.02.2020 before D.B.

A

Y
Member _ ember

| | »} 19.02.2020 Appellant absent. Learned counsel for the appellant
. absent, however, Junior to counsel for the appellant present.
Mr. Ziaullah, DDA for respondents pfesent. Junior to
counsel for the appellant seeks adjournment. Adjourned but
as a last chance. To come up for arguments on 1.6.04.2020
" before D.B. A
the ,_date fixe

(3]

lant and his counsel be put on notice for

A%

Member

Member



14.06.2019 . Appellant in person and Mr. Muhammad Jan, DDA for

the respondents present.

Due to general strike on the call of the Khyber
Pakhtunkhwa Bar Council, the matter is adjourned to
08.8.2019 for arguments before the D.B.

A ) | \ \
Me?b/er Chairman

08.08.2019 Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA alongwith Mr. Asghar Ali, H.C for

respondents present, Clerk to counsel for the appellant seeks

adjournment due to general strike on the call of Pakistan Bar

council. Adjourn. To come up for arguments on 07.10.2019

before D.B.
Member Member
07.10.2019 Duc to official tour of Hon’ble Members to Camp

Court Swat, the instant matter is adjourned to 16.12.2019 for

the same.

Reader




22.10.2018 - Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned.

'To come up on 07.12.2018. /

07.12.2018 - Counsel for the appellant present. Mr.

uhammad Jan,
Deputy District Attorney for the respondents present. Learned
counsel for the appellant requested for adjournment. Adjourned.

Case to come up for arguments on 23.01.2019 before D.B.

~ (Ahmad Hassan) (M. Aini%li?an Kundi)
- Member ‘ Member
23.01.2019 Clerk of counsel for the appellant present. Mr. Kabirullah Khattak,

Additional AG for the respondents present. Clerk of counsel for the
appellant requested for adjournment on the ground that léamed senior
counsel for the appellant is busy befoxe the august Supreme Court of
Pakistah and cannot attend the Tribunal today. Adjourned to 28.03.2019

for arguments before D.B.

Vi

H SAIN SHAH) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER
28.03.2019 Due to general strike of the bar, the casc is

adjourn. To come up for arguments on 14.06.2019

before D.B.
S

ember ember
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16.07.2018 Appellant in person prevsent. Mr. Asghar Ali, H.C
alongwith Mr. Sardar Shoukat Hayat, Addl: AG for respondents
present. Representative of the respondents submitted enquiry
report. Arguments could not be heard due to general strike of the
Bar. Adjourned. To come up for arguments on 03.09.2018 before
D.B.

- .,'/

A |
(Ah§md Hassan) (Muhammad Hamid Mughal)
Member Member ‘
03.09.2018 Appellant absent. Learned counsel for the appellant and Mr.

Kabirullah Khattak, Additional AG alongwith Mr. Asghar Ali, Head
Constable for the respondents present. Learned counsel for the
appellant requested for adjournment. Adjourned. To come up for

arguments on 23.10.2018 before D.B.

&
VT \\“
(M. Amin Khan Kundi) (M. Hamid Mughal)
Member Member
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01.06.2018

13.07.2018

Learned counsel for the appellant and Mr. Kabir Ullah
Khattak, learned Additional Advocate General alongwith Mr.
Farooq Inspector for respondents present. Learned counsel
for the appellant seeks adjournment. Adjourn. To come up
for arguments on 01.06.2018 before D.B

. v
. ‘o~
(Ahmad Hassan) (Muhamm amid Mughal)
Member Member

- before D.B
(Muhammad Amin Kundi)
Member Member

Learned counsel for the appellant and Mr. Sardar Shaukat
Hayat learned Additional Advocate General present. Mr. Farooq
Khan Inspector representative of the respondents absent and inquiry
report concerned still not provided. Salary of Mr. Farooq Khan
Inspector is hereby attached till further or&ers. Adjourn. To come up

for complete inquiry record and arguments on 16.07.2018 before D.B.

$

(Ahmad Hassan) (Muhammad Hamid Mughal)

Member A ‘ Member

Learned counsel for the appellant present. Mr. Riaz
Paindakheil, learned Assistant Advocate General for the respondents
present. Vide order sheet dated 15.08.2016 direction was issued to the
respondent department to produce copy of inquiry report however the
same was not acted upon. Representative is also absent. Adjourned.
Respondent department is directed to furnish complete inquiry record
till the next date. To come up for record and arguments on 13.07.2018

(Muhammad Hamid Mughal)



‘&, 13.11.2017 ' Appellant | m person and Mr." Muhammad Jan, Deputy’
o A DlStI'lCt Attormey alongw1th Mr. Farooq Khan, Inspector for the
respondents present. Appellant seeks adjournment. Adjoumed. To

come up-for final hearing on 15.01.2018 before D.B.

s
(T L er
. (AHMAD HASSAN) (Muhammdd Hamid Mughal)
Member Member
v z h .
15.01.2018 | - Appellant in person present. Mr. Kabir Ullah Khattak,

Addl: AG for the respondents present. Lawyer ‘community on strike
on the'tall of Khyber Pakhtunkhwa Bar Council. Adjourned. To
come up for arguments on 16.03.2018 before D.B.

i\(
(GuZeb’itan) (M. Hamid Mughal)

Member Member

16.03.2018' Appellant in person and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Asghar Ali, Head Constable for
the respondents present. Appellant seeks adjournment on

~.the ground that his counsel is not available today.

v Adjourned To come up for arguments on 03.04.2018 before

D'B'/h/ﬁ"f o @,/

- (Muhammad Amin Khan Kundi) (Muhammad Hamid Mughal)
Member Member
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5.08.2016

02.12.2016

D.B.

18.07.2017

1 ,
present. Learned counsel for 'the appellant

(Gul Ze} Khan)

Appellant with counsel and Mr. Muhamlnad Asghar Khan,
H.C alongwnh M1 / iaullah, GP for respondents present.
Durmg the cf)ux se of arguments it was found that inquiry report

1as not bc? appcndcd by cither of the party, hence, the

' 1’espondent— epartmenl is dirccted to produce the copy of same.

To come up for such record and arguments on Z,_ )2 - /é

bcfom DB. |
| |
" I\/Iembe

Counsel for the appellant and Additional AG for respondents

seeks adjournment.

Adjournment lgranted. To; come up for arguments on 20.03.2017 before

| b\\
(MUHAMMAD AZIM KHAN AFRIDI)
CHAIRMAN

MIR NAZIR)
L

'
I

Counsel for the appellant and Mr. Azghar Ali HC alongwith Mr.
Ziaullah GP for the respondents present. Argument could not be heard due

to incomplete bench. To come up for final hearing on 18.07.2017 before

' Y

Counsel for the appellant present. Mr. Ziaullah, Deputy District

Attomey for the respondents also present. Learned counsel for the
appellant requested for adjournment. Adjourned. To come up for

arguments on 13.11.2017 before D.B.

| - "V a
(Muhammad Amin Khan Kundi)

Member Member
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25.08.2015 Counsel for the appellant present. Learned counsel for thg/
appellant argued that the appellant was serving as Constable when a
criminal case under section 381-A-411 PPC was registered' vide FIR i
No. 167 dated 9.4.2015 at PS Saddar Bannu and on the basis of the
same appellant dismissed from service vide impugned order dated
19.6.2015 against which departmental appeal submitted by appellant
was rejected on 5.8.2015 constraining the appellant to prefer the
instant appeal on 13.8.2015.

That the criminal case is still sub-judice before the Court and,
furthermore, neither any show cause notice was issued to the
appellant nor proper inquiry conducted. |
l Points urged need consideration. Admit. Subject to deposit of

.‘Iséc'u'rity and process fee within 10 days, notices be issued to the 1

respondents for written reply/comments for 23.11.2015 before S.B.”

23.11.2015 Agent of counsel for the appellant and 'I\/I'r.'Shéf;—i-‘Q.z-:Za'h‘wan,' '

Naib Court alongwith Addl: A.G for respondénfs persenf. Para-wise

1

comments submitted. The appeal is assigned to D.B for rejoinder

Chéémh'

and final hearing for 12.4.2016.

12.04.2016 Clerk to counsel for the appellant and Mr. Shafi-Uz-Zaman,
Naib Court alongwith Mr. Muhammad Jan, GP for respondents
present. Rejoinder submitted on behalf of the appellant copy of

which is placed on file. To come up for arguments on 15.08.2016.

- :

Member qMé,\n'nber



Form- A
FORM OF ORDER SHEET
Court of
Case No. 912/2015
S.No. | Date of order Order or other proceedings with sighature of judge or Magistrate
Proceedings : o .
1 2 3
1 13.08.2015 The appeal of Mr. Shah Faisal presented today by Mr.
Fazal Shah Mohmand Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
proper.order. \
| REGISTRAR™
2 This case is entrusted to S. Bench for preliminary

2N ——Uf

hearing to'lﬂbe put up thereon M- —1 f

a * CH%AN
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'BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No_41 2 /2015

Shah Faisal ...ccvvcvrevvicciiiiciisi i e e, Appellant
VERSUS
RPO and Others.....ccccevererimiincnirriececnesinnennem Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with affidavit 1-5
2. Copy of FIR & recovery Memo A&B é- T

3. Copy of compromise deed, statement of theC,D&E Q-6

complainant & Order
4, Copy of charge sheet & reply F&G }) - H
5. | Copy of Order dated 19-06-2015 H l g
6. Copy of departmental appeal & order dated 05-08-|1&J 16-13
2015
7. | Wakalat Nama | LY

Dated-:11-08-2015

Through

Fazal Shah Mohmand
Advocate Peshawar

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar
Cell# 0301 8804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No__“1! /2015

Shah Faisal Ex Constable No 1760, District Police Bannu

..................... Appellant
M.W.¥.Provinee
, VERSUS Bervice Triobzzz.l
, , , D .
1. Regional Police Officer, Bannu Region Bannu. ':r: 730 g #26/5
2. District Police Officer Bannu. e

3. Provincial Police Officer KPK Peshawar ........... Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER _DATED 05-08-2015 PASSED BY
RESPONDENT NO 1 WHERE _BY DEPARTMENTAL
APPEAL OF THE APELLANT FILED AGAINST THE ORDER

DATED 19-06-2015 OF RESPONDENT NO 2 HAS BEEN
REJECTED.

PRAYER:-

On acceptance of this appeal the impugned Order dated 05-08-
2015 of respondent No 1 and Order dated 19-06-2015 of
respondent No 2 may kindly be set aside and the appellant may
kindly be ordered to be reinstated in service with all back
benefits.

Respectfully Submitted:-

1. That the appellant joined the respondent Department as

won Constable on 15-07-2009 remained posted to various Police
Q Stations and since then he performed his duties with honesty
sujsted

) ~ and full devotion.
aNre
/2] €] N

That on 09-04-2015, the appellant while posted at Sports
Complex Bannu performed his duties and when came home,
saw a Motorcycle near his home in the School ground and in
isha time when the appellant came out of his house, the Motor
cycle was yet there and after asking from two persons namely
Hidayatullah S/O Gul Piyao Khan and Syed Ali Rehman S/O
Syed Zafar Ali Shah, present there, took the same to his house
and told them to tell anyone who ask about the Motor cycle that
the same is in the house of the appellant.
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. That at about 09.00 pm the SHO along with other Police

Officials came to the house of the appellant and when the
appellant came out of his home, the SHO asked about the
Motor cycle and the same was accordingly handed over to the
SHO and the appellant was accordingly taken to the Police
Station and after some time told the appellant to come to the
PS again. Accordingly after sufficient time the appellant was
told that he has been arrested by the Police in the theft case of
Motor Cycle. (Copy of FIR and recovery Memo is enclosed
as Annexure A & B).

. That accordingly the appellant approached the complainant

party and assured him regarding his innocence, thus the matter
was patched up between the parties, where after the appellant
was released on bail vide Order dated 13-04-2015. (Copy of
Compromise deed, statement of complainant & Order are
enclosed as Annexure C, D & E).

. That charge sheet with statement of allegations was issued to

the appellant, which the appellant replied refuting the
allegations. (Copy of charge sheet and reply are enclosed
as Annexure F & G).

. That thereafter an illegal inquiry was conducted by the DSP

Cantt. Bannu, wherein it was recommended to keep the
proceedings pending till the final disposal of criminal case, but
in spite of this the appellant was dismissed from service from
the date of suspension by respondent No 2 vide Order dated
19-06-2015. (Copy of Order is enclosed as Annexure H).

. That the appellant filed Departmental appeal before respondent

No 1, which was rejected/filed vide order dated 05-08-2015.
(Copy of departmental appeal and order dated 05-08-2015
are enclosed as Annexure | & J).

. That the impugned orders dated 05-08-2015 of respondent No

1 and order dated 19-06-2015 of respondent No 2 are against
the law, facts and principles of justice on grounds inter alia as
follows:-

GROUNDS:-

A.That the impugned orders are illegal and void
abinitio.



®

B.That mandatory provisions of law and rules have badly
been violated by the respondents and the appellant has
not been treated according to law and rules and the

appellant did nothing that amounts to misconduct.

C. That no proper inquiry was conducted to find out the true
facts and circumstances. o

D.That no show cause notice was communicated to the

appellqnt, and as such the impugned order is not
maintainable in the eyes of law.

E. That the impugned order is not a speaking order and
thus not tenable in the eyes of law.

F. _That there is misapplication of law as the law mentioned
in the order of respondents is not applicable in case of the
appellant. :

G. That there is no evidence that the appellant is involved in
the commission of the offence he is charged with, even
the mentioned Motor cycle was handed over to the Police
by the appellant with his sweet will and there is no
evidence that the appeliant is involved in the theft of the

same in any way.

H. That even no relation of any sort has been established
between the appeliant and the accused Wahab Khan.

i. That even the complainant in his statement recorded in
court has admitted that the appellant is innocent and

therefore patched up the matter.

the opportunity of
. That the a ellant was not afforded
! meaningfulpgersonal hearing and the appellant never

involved in the like activities.

' f service with
.That the a ellant has more than 6 years O ice
¥ I:glemishgg service record and is jobless sincé his illegal

dismissal from service.

llant seeks the permission of this honorable

L. That the appe nds at the time Of

tripunal for further/additional grou
arguments.

_
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It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. S t%’lu@

AppeHlant

Fazal Shah Mohmand
| Advocate, Peshawar

Dated-:12-08-2015 Through




©

BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /20156
Shah FaiSal c.cceevervnrirecirarararrerereseseraseseranneasnnnns Appellant
VERSUS
RPO and Others.....ccccieeenimmreirirnesereesccnrnnennnsens Respondnets
AFFIDAVIT

|, Shah Faisal Ex Constable No 1760, District Police Bannu, do
hereby solemnly affirm and declare on oath that the contents of this
Appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this honorable Tribuanl.

Identified by Ce..! SE ’g NENT

Fazal Shah Mohmand
Advocate Peshawar
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L ~ Order — lAFIZAURAN

gannti
‘ 13-04-2015 EEARTEV »
APP for the state present. Accused/petitioner through counsel present,

Complainant in person present.
Accuscd/petitioner namely  Shah Taisal sceks post arrest bail in
~ connection with case FIR No.167:, dated; 09-04-201_5 u/s 381-A-411 PPC
{
registered at PS Saiddar.

Today complainant/Muhammad Ayub Khan appeared in the court and™~,
submitted a'fﬁdavi:t to the cffect that he had patched up the matter with the
1 accused outside the court and has got no objection if the accused/peutxoner is
i released on bail and even on -his acqulttal in the instant case. Statement of

complainant recorded on the back of affidavit wherein he admit'gcd the factu:n

of compromise. . .

: : ' _ ‘Arguments: heard and record thoroughly perused.
’ o In light of arguments advanced by counsel for aréused/petitioner a

| APP and placing reliance on the judgment of Honorahle Peshawar 1 Tigh g
Peshawar,delivered in “Aziz Khan and another VS/tne statc and anothegg
P Cr. LJ Page 49&) this court is of the 0p1n10n that through the offer

- bailable aﬁ'd\non compoundable_but-the fact that the parties hav

Iuntarxly for gottcn andj‘fm glvcn\\acc{Jsed/pctmonov tmow‘1 {

<l

settlement wlnch is in their best interest, may be consxder!d as ¢

bail.

Hence keeping in view the above mentioned circumstaices
bail apphcatlon 1s accepted on the basis of compr omJoe sub ect to fur

bail bonds i in the sum of Rs. 90 OOO/— with two locnl and reliable st S g

in the like amount to the satisfaction of this court. Copy of this orc® p/ ¢

onfile. Requisitioned record be returned to the W;aﬂ‘;‘é’xm' Tt

e
consigned to RR afier completion. —

./’// L “’e \‘.v)-_t’,"',
Announced ///,v/\’a\ S
13-04-2015 7

Hafiz Auf’gl.g'xgzeb
! Judicial Magistrate-vj

Bansu
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% | This order of the undersigned will dispose off the departmental k
1

proceedmg, initiated against accused Constable Shah Faisal No. 1760, under general
~ proceeding of police rule 1975 (Amended vide Khyber Pakhtunkhwa gazette
Notification, 27 the August 2014) for committing the following commissions/omissions. )

» That a stolen motorcycle bearing chassis No.MAF 577671 and Engine N0.522011
was récovered from his house being a member of discipline force. As a re;;ult of

which he was charged in case vide FIR No.167 dated 09-04-2015 U/S 381 -A/411
PPC PS Saddar.

DSP/Cantt, Bannu conducted the enquiry and after through probe into the
allegatlons he concluded that stolen motorcycle was really recovered from his house.
Hence the allegations leveled against were proved.

4 e ——— v oy en

Opportunity of personnel hearing was provided to the accused in the-
orderly room held on dated 08-06-2015, but he badly failed to-rebut the charges. '

Keeping'in view the 'above.l, Abdur Rashid, District Police Officer, ,
Bannu in exercise of the power vested“in me under police rule 1975 (Amended vide ' ;
Khyber Pakhtunkhwa gazette Notification, 27 the August 2014), hereby dismiss the :
accused Constable Shah Faisal No.1760 from the service from the date of suspension
i.e 15-04-2015. '

B

3 vj",
4 o
_ 0B No. 1o .
! Dated : /<7 . - /2015.
Z/ 06 (ABDUR RASHID)PSP
' ' District Police Officer, .
y : ‘ Bannu.
| No.B4ob-4  datedBannu,the j4 1 4 12015 |
f Copies to: '
1. The Regional Police Officer Bannu Regmn Bannu for favour of information .
please. |
2. The SRC, DPO Office, Bannu. \ | |
3. The Pay Officer with the direction to recover the amount of monthly salaries i
Y taken by the accused during the suspension. o .
"3" 4, The QASI, DPO Office, Bannu (along with complete enquiry file).
X A
N
. : (ABDUR RASHID)PSP
‘ ’ A - District Police Office:, |
: 0/}0( ri/Bannu. . ! v

4
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POLICE DEPARTMENT. BANNU REGION

ORDER.

e My this order will dispose off the departmental

appeal of Ex: Constable Shah Faisal No. 1760 of Bannu District Police
against the Major punishment of his dismissal from service under
Police Rules-1975, awarded by DPO/Bannu vide OB: No. 550 dated

19.6.2015 on committing the following omissions:-

e« That a stolen motorcycle bearing chassis No. MAF 577671 and
engine No. 522011 was recovered from his house being a
member of discipline force. As a result of which, he was directed
charged in case FIR No. 167 dated 9.4.2015 u/s 381-A/411 PPC
PS: Saddar.

Service Record of the appellant was thoroughly
perused and the appellant heard in person in orderly rcom on
4.8.2015 by the uadersigned. '

I, Muhammad Tahir PSP, Regional Pclice
Officer, Bannu Region, Bannu in exercise cf the powers vested in me,
after thoroughly perusal the record and hearing the appellant in
arderly room, was not convinced by the appetlant about his innocence
.Therefore, the order of Major punishment of his dismissal from
service, passed by DPO/Bannu vide OB; No. 550 dated 19.6.2015
cannot be interfered, being one in consonance with law. Hence appeal
is rejected.
A » .
N
{(Muhammad Tahir)PSP

Regional Police Officer,
Bannu Region, Bannu.

R -, O} s ens i
No.___+ /12 /Ec, dated.0Y 0872015 H <5 {%]

|l

—opy to :-
» The District Police Officer, Bannu for information and n/acticn
w/r to his office Memo: 9387 dated 13.7.2015. o

P

pd

e

7

e

A ’{_’2,5 r:«d (Muhal;mad Tahir)PSpP

Regional Folice Gfficer,

Q ) ' Bannu Region, Bannhu,

‘.\‘; .

—

(2
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BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR
4 Appeal No. 912/2015.
Shah Faisal Ex-Constable No.1760, :
District Police Bannu. (Appellant)
VERSUS
1. Regional Police Officer Bannu Region, Bannu.
2. District Police Officer Bannu.
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
(Respondents)
PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No.1, 2 & 3.
Respectfully Sheweth:
PRELIMINARY OBJECTIONS:
1) That the appellant has approached the Honourable Tribunal with unclean
hands
2) That the appellant is estopped to file the appeal due to his own conduct,
3) That the appeal is bad due to mis-joinder and non-joinder of necessary
parties.
4) That the appellant has concealed the material facts from the Honourable
Tribunal.
5) That the appeal of appellant is not maintainable in its present form.
0) That the appellant has no cause of action.

OBJECTIONS ON FACTS

Pertains to record. The performance of appellant was unsatisfactory
as he is direct!y charged in FIR and the stolen/snatched article was

recovered from his possession.

. Incorrect. A stolen Motorcycle bearing chasis No.MAFS577671 and

Engine NO.522011 was recovered from the house of appellant by
SHO Police Station Saddar on 09.04.2015. Photo copy of report is
enclosed as annexure "A".

Incorrect. As stated above the stolen motorcycle was recovered from
the house of appellant and he was arrested in case FIR No.167 dated
09.04.2015 U/S 38 1A, 411 PPC Police Station Saddar.

Pertains to Judicial record needs no comments.

- Pertains to record needs no comments.
. Incorrect. Proper i'nquiry_throggh DSP Cantt was conducted, wherein

all the opportunities of defense, 'were provided to the appellant and
the charges were established. uring the course of investigation of
criminal case, the appellant was also found responsible and
challaned to court. Report under 173 CrPC is enclosed as annexure
"B".

Pertains to record needs no comments.

. Incorrect. The orders of the respondent are legal and based on facts.

The appellant has wrongly challenged the same through unsound

reasons.
BJECTION N GROUNDS.

- Incorrect. The orders of the respondents are based on facts, justice

and in accordance with Police Rules 1975.

R



. Incorrect. The appecllant has been treated in accordance with law,

rules and all the opportunities of defense were provided to him
during the cwurse of fair rcgular inquiry.

. Incorrect. Fair regular inquiry was conducted through DSP Cantt

wherein the charges were established against the appellant.

. Incorrect. Charge sheet based on statement of allegétion was

conveyed to the appellant and after observing all the codal
formalities, a legal order for dismissal of appellant was passed.

. Incorrect. The orders of the respondents are comprehensive,

speaking and tenable in the eyes of law/rules.

. Incorrect. Khyber’Pakhtunkhwa Police Rule 1975 is applicable to

Police Force and the whole proceeding against the appellant was
carried out under the said rules. :

. Incorrect. SHO has recovered the stolen motorcycle from the

appellant in the presence of witnesses. Photo copies of statements of
witnesses enclosed as annexure "C" & "D".

. Incorrect. The recovery of stolen motorcycle from the house of

appellant and investigation of criminal case fully connect the
appellant with the charges.

Pertain to judicial record. Compromise of the appellant with the
complainant party is an admission to the charges leveled against the
appellant.

. Incorrect. All the opportunities of defense and personal hearing were

provided to the appellant as evident from the inquiry and orders of
respondents. '

. Incorrect. The Service record of appellant is indifferent and due to

involvement of appellant in illegal activities, a legal order for
dismissal of appellant was passed.

. That the respondents may be allowed to add further/additional

grounds at the time of hearing of appeal.

Prayer:
In view of the above facts and stated reasons, it is humbly

prayed that the appeal of appellant is devoid of legal force, may
kindly be dismissed with costs.

e/ ‘

Regional Police Officer,/ / Provincial-Pulice Officer,
‘Bannu Region, Bannu. Khyber Pakhtunkhwa, Peshawar

, (Respondent No.1) =~ (Respondent No.3)

District Poli er,
W Bannu.
(Respondent No.2)
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y“;, BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA PESHAWAR
¥ j Appeal No. 912/2015. -
Shah Faisal Ex-Constable No.1760,
District Police Bannu. (Appellant)
VERSUS
1. Regional Police Officer Bannu Region, Bannu.
2. District’PoIice Officer Bannu.
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
) (Respondents)

COUNTER AFFIDAVIT

We, do hereby solemnly affirm and declare that the contents of the attached

commients are true and correct to the best of our knowledge and belief and nothing has been

with held or concealed from this Honorable Tribunal.

\"’("/
“\
Regional Police Ofﬁcef, ) icer,

Bannu Region, Bannu.
Y (Respondent No.1) - " (Respondent No.3)

District Polic
Bannu.
(Respondent No.2)



T ¢ BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN
o - Appeal No. 912/2015,
<%

Shah Fajsal Ex-Constable No.1760,
District Police Bannu,

KHWA PESHAWAR

(Appellant)
VERSUS
1. Regional Police O%ﬁcer Bannu Region, Bannu,
2. District Police Officer Bannu,
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
(Respondents)

AUTHORITY LETTER.

The Service Tribunal Khyber Pakhtunkhwa Peshawar on behalf of the undersigned in the

above cited case.

He is authorized to submit and sign all documents pertaining to the present appeal.

Tl

Regional Police Officer, Provingi H’Mfficer,
Bannu Region, Bannu. Khyb T Pakhtunkhwa, Peshawar
u (Respondent No. 1) /"’h (Respondent No.3)

District Police
Bannu,
(Respondent No. 2)

/
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] & BEFORE THE SERVICE TRIBUNAL, K.P.K, PESHAWAR

Service Appeal No. 912/2015

Shah Faisal .......cccooiiiiiiiiiiiiiiccce (Appellant)

VERSUS

R.P.Oand others........cccocovvviiviiiiiiiin, (Respondents)

REPLICATION ON BEHALF OF THE

APPELLANT.

Respectfully Sheweth:

Reply to Preliminary objections:

All the preliminary objections raised by the
respodntrns are incorrect, hence denied. The
applicant has got vailed cause of action, instant
appeal is not maintainable in its present form and
the appellant has come to this Hon’ble Tribunal

with clean hands. Appellant has concealed nothing



from this Hon’ble Tribunal, all necessary parties
have been impleaded and the appellant is not

estopped by his conduct to file instant appeal.

Reply to Facts/ Grounds:

All the objections raised by the respondents are
incorrect and against the record. Respondents have
failed to deny the plea of the appellant through
convincing evidence. They have failed to bring any
thing on record in support of the allegations.
Comments of the respondents are full of
contradiction and based on malafide. Respondents
have failed to show that any inquiry has been
conducted in the mater nor show cause notice was
issued to the appeal. The complainant has even
admitted that the appellant is innocent, even
otherwise the appellant has been acquitted for the
charges by the competent Court of law. (Copy of the

judgment is enclosed).

In the circumstances the appellant has been

punished without any omission or commission on



his part, which order is not maintainable in the eyes

of law and liable to be set aside.

It is, therefore, prayed that appeal of the

appellant may kindly be accepted as prayed for.

Appellant

Through Q'QCEQ

Dated: 12/04/2016 Fazal Shah Mohmand
Advocate, Peshawar

AFFIDAVIT:

I, Shah Faisal (Appellant), do hereby solemnly
affirm and declare on oath that the contents of the
Replication are true and correct to the best of my
knowledge and belief and nothing has been

concealed from this Hon’ble Tribunal. , 9
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Nia=-st-Hae Awan S

dtaicral Magisirate V| Sk
Bannu

ORDER-07:
02.03.2016 o _
APP for the State present. Accused on bail present and submitted an

* application for adjodrnh'lgnt. Reason mentioned in the application seems
) genuine, hence, allowed. Last opportunity given. Complainant and PWs are not
. ‘ in attendance, they be sum_rhone_d-for (S - R

e

‘ . K ljaz-Ul-Haq Awan,
: ORDER-08: s Judicial Magistrate-VI, Bannu.
' . 15.03.2016 ' . S , : -

APP for the State present. Accused o‘.n bai}l Shah Fa}sal "allo:nglwith' his

. ground that the couns_el'for accus‘ed has gone to Peshawar. “Rea}son seems
fy/‘ genuine, hence, allowed. Application placed on file, Complainant and PWs

absent, they be summoned for - L/ -/, . .
. s ) . " _‘
ITAI-Haé Awan,

Judicial Magistrate-VI, Bannu,
| fiaz-ui-tas Awan

Judisiai

g el -
nitspsirate -Vl

Hanng

ATTESTED
COpy%ﬁ@ gfg@}?

dWer Cours Sanng
ST %




ORDER-09:

04.04.2016

APP for the State present. “Accused on bail present.
Complainant in person present. :

Complainant Muhammad Ayub Khan submitted an
affidavit to the effect that he has patched up and compromised the
matter with the accused party outside the Court and has
pardoned the accused in ‘the name of Almighty Allah. He also
stated that he would have got no objection over the acquittal of
accused facing trial from the charges of instant case. To this effect,
statement of complainant recorded overleaf of affidavit wherein,
too he confirmed the factum of compromise to be true and
correct. o
Although, the offence is non-compoundable, however,
compromise between the parties being a redeeming feature with
the object to bring the harmony between the parties is accepted.
It is also relevant to mention that complainant is not interested in
the success of prosecutlon case. Hence, the accused stands
acquitted on the basis of compromise from the charges of instant

.case. Accused are on bail. Bail bonds of the accused stands

cancelled and their sureties are absolved from their liabilities.
Case property, if any, be dealt in accordance with law. Copy of this

~order be placed on police file.

File be consigned to record room after its.completion.

g

Announced:
04.04.2016 W
_ ljaz’Ul Haq Awan,

Judicial Magistrate-VI,
Bannu.
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SRS CHARGE SHEET-
i CHARGE SHEET:

e I, ABDUR RASHID, District Police Officer, Bannu, as cc P eten
/.7' - authority, herebychargeyou Constable Shah Faisal 1760 as follows:- N

. N0.522011 has been Fecovered from your house being a membe - of
discipline force. as a result of which you have been charge in case vide
FIR No.167 dated 09-04-2015 U/s 381-A/411 ppC PS Saddar.

2. By reason of the above you appear to be guilty of misconduyct under the
police Rules 1975 (Amended vide Khyber Pakhtunkhwa gazette Notiﬁcation,,27‘the

August 2014) and haye rendered yourself (iable to all or any of the penalties st ecified
in the said rules. S

{
3. You are therefore, directed to submit your defense within 07 days' of
the receipt of this Charge Sheet to the enquiry officer.

4. Your written defense, if any, should reach to the Enquiry Officer \ at in
the specified period, failing which, it shall be presumed that you have no defense o
Putin and in that case ex-parte action shall be taken against you. '

5. You are directed to intimate 'whether you desire to be heard in person

6. A statement of allegation is enclosed.

M«/wwﬁj ’
(ABDUR RASHID)PSP
District. Policc Officer,

% _Bannu.
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STATEMENT OF Al.LEGATIONS: ‘

. I, Abdur Rashid, District Police Officer, Bannu as competent authority, | ‘
am of the opinion that Constable Shah Faisal 1760 has rendered himself liable tobe |
Proceeded against as he has committed the following misconduct within the meaning .’

No.167 dated 09-04-2015 U/s 381-A/411 PPC PS Saddar.
2, For the purpose of scrutiniz

ing the conduct of the said accused with
reference to the above allegations DSP/Can

tt Bannu is appointed as Enquiry Officer. .

3. The Enquiry Officer shall provide reasonable Opportunity of hearing to
the accused, record statements etc and finding s within (17 days) after the receipt of
this order, .
) ) t
4, / The accused shall join the proceedings on the date, time and place - ! .
fixed by the Enquiry Officer. »
o . . i}
4 ) '
i
(ABDUR RASHID )psp !
. - District Police Officer,
- i : _ DR : Bannu. :
No./3G - Crpr /SR ¢ A1 o - d«ﬁ/é’ : I
_ : Copies to :- 3 ;
The Enquiry Officer(DSP/Cantt Bennu) : |
2. The Accused Official. : }
%]
i : :
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POLICE DEPARTMENT.

ORDER. -

S

appeal of Ex: Constable Shah Fais ]
agalnst the Major punisﬁmentmofmis dit nissal from service under 4
Police Rules-1975, awarded by DB

annu vide OB: No. 550 dated
19.6.2015 on committi

i .
ng the following omissions: -

. 'Tl

AN e et

. S ps: Saddar, -

Service Record of the appellant was thoroughly

perused and'the appellant hear in person in dfderly room on
4.8.2015 by the undersigneg, -

I, Muhammad Tahir PSP, Regional Police

nnu in exercise of the Powers vested jn me, ‘

Major Punishment of hjs dismissal from
service, passed by DPO/Bannu vide OB; N
cannot be int@\rfered, being .
IS rejected. "

0. 550 dated 19.6.2015 f
one in consonance with faw. Hence appeal !

(Muhammag Tahir)psp
Ragional Polica Officer,
Bannu Region, Bannu,

/EC, dated. S 708 /2015,

(Muhammad Tahirjpsp

Regional pPolice Officer,
Bannu Region, Bannu,

. ' N i ‘};I;'.;
Y No. ]760 of Bannu District Policg\;’»“ I
| {

‘‘‘‘‘‘

Hoos )15 ! 




(1760) | ;

This order of the undersigned  will dispose off the depart ne 1tal

proceeding, initiated against accused Constable Shah Faisal No.1760, under : er :‘eral
proceeding of police rule 1975 (Amended vide Khyber Pakhtunkhwa ¢ 1z ‘tte
Notification, 27 the August 2014)

for committing the following commissions/omissic 15,

> That a stolen motorcycle bearing chassis No.MAF 57
was recovered from his heuse being a memb
which he was charged in cas
PPC PS Saddar.

7671 and Engine No.522:)11
er of discipline force. As a resul! of
e vide FIR No.167 dated 09-04-2015 U/S 381-A7411

allegations, he concluded that stolen motorcycle was really recovered from his h us o,
Hence the allegations leveled against were proved.

orderly room held on dated 08-06-2 5, i ; K

Keeping in view the above I, Abdur Rashici, District Policbe'Ofﬁcer‘%‘
N Bannu in exercise of the power vested in me under poh’cefrule 1975 (Amended vidc,
B Khyber Pakhtunkhwa gazette Notification, 27 -
accused Constable Shah Faisal No.1760 from th

€ service fro?m the date of suspension'
l.e 15-04-2015,

OBNo.____ S I o> .
.,\g\/, Dated: /7 — s & = 2015,

— -

ot

(ABDUR RASHID)PSP
District Police Officer,
a @ Bannu.

z \ / No.Xlr o (5 - ﬁ__“dated Bannu, the 1 4 - A . /2015
| 5

b
j P Copies to: : ‘ ‘ -
‘ /1. The Regional Police Officer Bannu Region Banny for favour “of information :
' BV please. _ = '
() 2. The SRC, DPO Office, Bannu. _
X ' 3. The Pay Officer with the direction to recover the amount of monthly salaries

taken by the accused during the suspension, :
5./ The OASI, DPO Office, Bannu (along with complete enquiry file).

(ABDUR 'RASHID)PSP ’
District Police Officer,
Sannu.

RN S SRS v 1 .
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PRI
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Y placed under SUspension ¢
recovery of stolen motor Cycle from pjs house a4 evident from pp No. 50 ¢;
09-04-2015 PS Saddar, o ; :
| :; gu '
R 7
0B No. Bé i . District police Officer, -
Dated ;¢ /04/2015, 2. Banny,
| ) B
No. gfée—é’” /dated Banny, the 810472015 :
Copy of above js Submitted ¢, th
1. DSP/HQ Banny
2 Pay Officer
3 Sl.
/ o
District Police Officer, - S

Banny,
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