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-S?‘ Date of Order or other proceedings with signature of Judge or Magistrate
No | order/ ' ‘ )
proceedings
1 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
AT CAMP COURT SWAT '
3 Appeal No.1439/2018 -
Date of Institution .. 29802018
Date of Decision C ... 04.11.2019
Javed Igbal Senior Clerk Government Degree.College Cha1§§sar,
District Shangla ~ meeeeeeeeeeees Appellant
Versus : S
The Secretary Higher Education Department Government of Khyber
Pakhtunkhwa Peshawar and (01) other -----------Respondents
Muhammad Amin Khan K'undi.....T ................... M:(tniber(J)
Mr. Hussain Shah ......ccerverrereereennennees e Member (E)
04.11.2019 | JUDGMENT

Mr. HUSSAIN SHAH:-Learned counsel for the appellant and Mr. Riaz
Khan Paindakhel learned Assistant Advocaté ‘Gene.ral for the. ;r_f:spondents
present. | |

2. The appellant is a senior clerk~in the respondent deb_artrh'ent. A
major penalty of dismissal .from service was imposed upon h_im. on

01.03.2017 on the grounds of the sentence of imprisonment imposed by

the Session Judge Court Swat in a criminal case. On 14.03.2017 the

appellant was acquitted by the Dar-ul-Qaza Swat Bench of the Peshawar

High 'Cbﬁrt. After being acquitted by the High Court the__ penaity of |-
dismissal from service was withdrawn by respondent' No.2 6n |
01.06.2017. On 15.68;2018 the appeliant preferred a departmental appeal |
for the pa&ment of salafy for the period from 01.07 2017 to 31.05.2017 |
which was not decidéd within stipulated périod of time hence the instant .
service appeal on .29.1 1.2018 with the prayers that thef responding | :
authorities may be directed to relea_se the salary to the appellant for the |

period of 01.03.2017 till 31.05.2017."
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3.  The learned Counsel lof fhe a_ppellan'; contjende'-d that th%::{imp‘c)Sition
of major éenalty of dismissal was imposed by Respondent i\fo 2 on the
ground of one year imprisohment and PKR 500(}/— awarded in the
narcotics trafficking case by Session/Zilla Qazi Court Swat on
06.01.2016. The appellant was released on bail since 14.01.2016 by the
Hon’ble High Court. The Hon’ble High Court Peshawar, Miﬁgora Bench,
Dar-ul-Qaza Swat acquitted the appellant in its judgment dated 14.03-
2017. Pursuant to the acquittal in the criminal case the Respondent No. 2
withdrew the order of dismissal, of dateci 01.03,2617, from service on
31.05.2017. Further contended that the disr.rllissal order of the Respondent |
No.2 dated 01.03.2017 has been Wifhdrawn vide order dated 31.05.2017
issued on 01.06.2017 which means that the order of dismiAssal from
service by the competent authority has no effect as re::g-ardirig tﬁe
continuati;)n of service and the salary of the appellant for the intervening
period of 01.03.2017 to 31.05.2017, between the two (02) orders hence
the appellant is entitled for the relief/prayer.in the appeal. Hé} relied upon
the judgmént of August Supreme Court of Pakistan reported on 2013
SCMR 752 and the judgment of Punjab Service Tribunal ‘fepor-ted, on “
2008 PLC (C.S) 301. | |

4, The learned Assistant Advocate General contested the facts,
grounds of the appeal and arguments of the learned counsel for the
appellant and stated that the appellant did not performed his Quties dﬁri_ng
the termination period w.e.f 01.03.2017 to 31.05.2017 as such he is not
entitled to the salary for the said period as per'the relevant rule and
according to the preposition held by the Supreme Court of P;ikistan in its
judgment 2003 SCMR 228 which is that when there is no Work there is |-
no pay. Further stated that the major penalty of dismissal from service

order dated 01.03.2017 was issued consequent to the judgment of the
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Session/Zilla Qazi/Judge Spécial Court Swat in Criminal case of
Trafficking of Narcotics. He pleaded that in view of the dismissal from

the service the appellant did not performed duties hence the Hon’ble |

"Supreme Court judgment reported on 2003 SCMR 228 the :appellant is

not entitled for the salary for the period he remained dismissed from .
service hence the appeal may be dismissed with appropriate costs.

5. Arguments hea_lrd. File perused.

6. ~ Perusal of record reveals that the appellant was servi_il'g as senior
clerk in the Higher Education Department. He was involved in criminal |
case for trafficking of Narcotics. The appellant was convicted by Trial
court and sentenced for one year imprisonment and also to pay Rs. Fi\‘/e
Thousands (5000). Therefore on the basis of aforesaid con{/iction the |
competent authority imposed major penalty of dismissal from service
under rules 8 (a) of Khyber Pakhtunkhwa Govt. Servants (Efﬁciency &
Disciplinary) rules 2011 vide order dated 01.03.2017. Th'e" appellant
challenged the aforesaid conviction in the worthy Peshawaf High Court
Mingora Bench Dar-ul-Qaza Swat and the worthy High Court accepted
his appeal and acquitted him from the charge le\}eled against him vide'
detailed judgment dated 14.03.2017,0n acquittal the compcteht authorfty
withdrawn hié dismissal from service order dated 01.03.2017 vide order
dated 01.06.2017. The appellant filed departmental appeal for release of | .
salary with effect from 01.03.2017 to 31.05.2017 to respondent No.2 i.e.
Director Higher Education Department Government of Khyber
Pakhtunkhwa on 15.08.2017 b‘ut the same was not respondént within a |
statutory period. Hence filed the present appeal. Admittedly the service.
appeal is to be preferred against original or final order of tﬁe _responde’np

department under section 4 of the Khyber Pakhtunkhwa Service Tribﬁnal-

‘Act 1974 but in the present service appeal neither any Orfginal nor any




.4

!
'
b
!

4

final order has been passed by the department regarding the rélease of |
| salary of the appellant thérefore we deem it appropriate té direct the
respon'den.t No.2 to decide departmental appéal dated 15.08.2_?17 thfough
speaking order particularly within a period of s;xty (60) days :‘;_aifter receipt |
of ‘copy of this judgment strictly in accordance with rules and also
communicate the same to the appellant and thereafter if the appellaﬁt was |’
aggrieved from the said order. He is at liberty td avail px;'oper forum |
subject to all legal objections. The appéal is disposed off m the abo?e
terms. Parties are left to bear their own costs. File be consigned to the

record room.

M//Wmmw //4”/'”’“ | b @%»

_ (Muhammad Amin Khan Kundi) ~ (Hussain Shah)
Member S Member
At Camp Court Swat At Camp Court Swat
~ ANNOUNCED
04.11.2019




08.10.2019

04.11.2019

arguments before D.B at Camp Court Swat.

Counsel for the appellant and Mian Amir Qadir, Dep,utyl
)

_ District Attorney for the respondents present. Learned counsel: for

4

~ the appellant requested for adJoumment Adjourned to 04.11. 2019 for

|

¢

_ " H 't
(Hussain Shah) (Muhammad Amin Khan Kundl)
© Member _ Member

At Camp Court Swat ' At Camp (;ourt Swat

i
N

\ _.
Learned counsel for the appellant and IMr Riaz Khan

oG]

Paindakiyel 1earnediASSJstantnAd,Voc@teﬁeneral,pnesent VAdeour detall

l

judgment of today of this Tribunal placed on '__ﬁle, we deem it

appropriate to direct the respondent No.2 to deéide departmental

t

-appeal dated 15.08.2017 through speaking order partlcularly w1th1n a

period of sixty (60) days after receipt of copy of thlS 5 judgment strlctly

in accordance with rules and also commumcate:the same to the

appellant and thereafter if the appellant was aggrieved from the said

- order. He is at liberty to avail proper forum ,su,:bject to all légal

objections. The appeal is disposed off in the above;fterms. Parties are

left to bear their own costs. File be consigned to the record room.

H

N
(Muhammad Amin Khan Kundi) (Hussain Shah)
Member " Member

At Camp Court Swat At Camp Court Swat

ANNOUNCED .

04.11.2019
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07.05.2019 Learned counsél fdr the appellant and Mr. Mian Amir -

Qadir learned District Attorney - alongwith Khushi
Muhammad SO. present. Written reply submitted. To
come up for rejoinder, if any, and arguments on
e e 02.07.2019 before D.B at Camp Court, Swat. .
\
.. Member |
Camp Court, Swat. -

£ | | 02.07._2019 ST Clerk to counsel for the af)pellant présent. Mian Amir

' | Qadir, DDA for respondent present. Arguments could not be

o Héard dué to general strike of the Bar. "Adjhduh)eﬂc_asé to cbﬁi"e"uph
for arguments on 03.09.2019 before D.B at camp.court' Swat.

ember : ‘ ember ‘ |

Camp Court Swat

'03.02.2019 ‘ Counsel for the appellant. present. Mian Amir
Qadir, DDA alongwith Mr. Qazi Muhammad “Ayaz,
Litigation Officer for respondents preseﬁt. Lf;al'hed
counsel for the appellant submitted rejoinder on Behalf 61‘"
the appellant which is placed on file. To come up 'folr

arguments on 08.10.2019 before D.B at camp court Swat. N

Member ‘ | Member-




. 08.02.2019 Learned counsel for the appellant present. Prelimi'nafry h .

arguments heard.

The appellant (Senior Clerk) has filed the present
service appeal u/s 4 of the Khyber Pakhtunkhwa Service
Tribunal Act.1974 for release of his salaries for the period
from 01.03.2017 till 31.05.2017. '

Points raised need consideration. The appeal is
L admitted for regular hearing subject to all legal objections.
seemy The appellant is directed to deposit™ecurity and process fee
_ . within 10 days, thereafter, notices be issued to the
"‘“VL/: gﬁ‘e;f;;;;?f;rd - respondents for written reply/comments. To come up for
Culllity & Proseg

sFeg _ written reply/comments on 02.04.2019 before $.B at Camp.

B Court Swat.
h@)@f

Camp Court, Swat

02.04.2019 | - Learned counsel for the appellant present. Written reply
not submitted. Irfan AD ‘representative . of the réspondent
department present and vseeks time to furnish written
reply/comments. Granted. To come up for written reply/comments
on 07.05.2019 before S.B at Camp Court Swat. |

e

[

Member _
Camp Court, Swat.
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. . |
Court of ‘ . f

Case No. | { (43@, /2018

| S.No. | Date of order ‘| Order or other proceedings with signature of judge

proceedings :

1 2 3

1 29/11/2018 | The appeal of Mr. Jawad Igbal presented today by Mr. Aziz-

ur-Rehman Advocate may be entered in the Institution Register and

v

put up to the Worthy Chalrman for proper \r{dﬁ please.

RESSTRALS |

2- ,:,’2,)013' : This case is entrusted to touring S. Bench at Swat for
. preliminary hearing to be put up'there'on &é —072 _Vn [?

W

CHAIRMAN

-

106.02.2019 ' Ciefk to counsel for the appellant present and seeks

-

adjournment as learned counsel for the appellant is ng
in attendance. Adjourn. To come up for preliminary

hearing on 08.02.2019 before S.B at camp Court Swat.

N

Member
Camp Court Swat.




| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appenl No.’ Lf Zf' of 2018

Javid Igbal Senior Clerk Government-Degree College Cakesar, District Shangla.

VERSUS

...Appellant

The Secretary  Higher  Education . Department Government of Khyber

Pakhtunkhwa, Peshawar and Another.

i_ Memb of Appeal 1-5 -

o | Affidavit 6

3 Addresses of the parties 7

4 Copy of the Order dated 01-03-2017 A g

5 Copy of the Judgment dated 14-03-2017 B 7_ 5

6. Copy of the Order dated 01-06-2017 C Ly 7

v Copy of the Depnrtmental Appeal D Do_)y

8. Vakqlat Nama 52

Appellant Through

Tz-iF-Rahman
Advocate Swat

Office: Khan Plaza, Gulshone Chowk,
Mingora Swat, Cell 0333 929 7746



- BEFORE THE KHYBER PAKHTUNKHWA '
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. ! 1_1 34 0f 2018

Javid Igbal Senior Clerk Government Degree College»
Ch kesar, District Shangla.

Khyber P: althtulchwa

Qgellantocw:“1.:»."...1 -

Diary MNo. fégg
. Daud 6}.—-” 20/8

1. The Secretary ngher Education Department

- S ~ VERSUS |

Government of Khyber Pakhtunkhroa, Peshawar.
2. The Director FHigher Education Department

Government of Khyber Pakhtunkhwa, Peshawar.

. .Rezs;gd’n‘dents

SERVICE APPEAL UNDER SECTION 4
OF THE KHYBER PAKHTUNKHWA
SERVICE. TRIBUNAL ACT, 1974 FOR
THE RELEASE OF THE SALARY FOR -
THE PERIOD FROM 01-03-2017 TILL 31-
05-2017, FOR WHICH THE APPELLANT
HAS FILED A DEPARTMENTAL
' APPEAL, BUT THE SAME IS NOT
Eﬁ‘@@‘f@'day RESPONDED DESPITE THE LAPSE OF
STATUTORY PERIOD OF TIME.

. © e e -

Registrar

A

Prayer: .
That on acceptance of this service appeal the
salaries for the period from 01-03-2017 i1l 31-05-2017

may very kindly be ordered o be released.

Respectfully Shewetl:

Facts:




L.

1L

1.

10.

S

That the Ez})pellant is p‘if'é?ééhf’lﬁ i Senior Clerk in

‘the respondent department and is performing his
duties to the best of his abilities without any

compliant either by the authorities or the public.

That the appellant was falsely inducted in a
criminal case for being involved in trafficking of

narcotics, on the basis of which major penalty of

Dismissal from Service z.uas'imposed upon the
appellant vide order dated 01-03-2017, copy of
wlﬁch was received by the appellant on 22-03-
2017. Copy of the order dated 01-03-2017 is

enclosed as Annexure “A”.

That initially the appellant was sentenced with

one year of imprisonment along with fine of PKR

- 5000/-, which order was challenged before the

‘Homnourable Peéhawgr High Court, Mingora
Bench, Dar-1l-Qaza Swat in Cr.A. No. 3-
M/2016 which was decided on 14-03-2017 and
the appellant was acquitted, Copy of the

Judgment is enclosed as Annexure “B”.

That as a result of the acquittal of the appellant
in the criminal case the termination order dated

01-03-2017 was cancelled vide order Endst: No.

15082-84 dated 01-06-2017 from the date of

issue and thus the appellant remained in service
without any break. Copy of the order dated 01-

06-2017 is enclosed as Annexure “C”.

That as the order of termination is cancelled and

there is no break in the service of the appellant,

e,



moreover there is no willful absence on the part

of the appellant as well.

vi.. That the appellant being acquitted on one hand
while on the other hand his order of termination
issued by the respondent depﬁrtment is canceled
by the department itself, thus the appellant has

 the right to be paid the salaries for the period.

vii.  That feeling aggrieved the appellant preferred a
| departmental appeal, but the same was not
responded to despite the lapse of statutory period

of time, hence thié service appeal for the redressal

of the grievances on the following grounds. Copy

of the departmental appeal is enclésed “as

Annexure “D”,

Grounds:

a. That the appellant was illegally kept away from his
o]fﬁce by bulldozing all the law, rules, without
adopting the due course of law, which is never

approved by the law.

b. That it is the vested right of every employee to be |
, o Vo
paid salary and the denial of which is amounting to

forced labor and denial of the vested rights as well.

[—

c. That the appellant has not been treated  in
accordance with the law and rules on the subject as
when there is no dismissal order in the field so the

denial of the salary is against the law and rules on




h.

the subject emanating from the commands of the

constitution.

That the appellant has been discriming
all the employees are being paid salari
service whereas the appellant has been

same and thus is being discriminated.

That the department firstly terminated

of the appellant in a very arbitrary

:}ted zbith as
Ee,s while in
:Idem'ed the

|

i
} ‘
| the service

manmner by

bulldozing all the relevant laws and ;ul’e_s while the

same time making good their mistake deprived the

appellant of his vested rights to his u.tte;% detriment.

That the appellant has not committed
commission or omission which may cor,

offence under any law.

That the appellant has never absen

any act of
istitute any

ged himself

willfully and it was due to the lapse and éolorful

exercise of the aﬁthov_'ity by the resPcéndénts for

which the appellant is made a scape goat and that

too to his detriment.

That the appellant has never ,beenlf gainfully

employed anywhere for the whole period

away from his office.

%16 was kept

[t is, therefore, very respectfully prayed that

on acceptance of this service appeal the respondents

may very kindly be directed to release th

2017.

=|’ salaries of
the appellant for the period of 01-03-2017 till 31-05-

|
i
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Any other relief deemed ‘appropfiate in the

circumstances and not specifically prayed for may

also very kindly be granted.

;

~

o
i Appellant

%}aved Igbal
Through Counsels,

| S
%/' r-Rahman
i

! Imdad Ullah

Aziz-
|
: Advgcutes Swat
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BEFORE THE KHYBER PAKHTUNKHWA

: l
SERVICE TRIBUNAL, PESHAI/!VAR

Service Appeal No. "~ of2018;

|
|
1

|

Javid Igbal Senior Clerk Government Degree College

Cakesar, District Shangla.

VERSUS

|
|

|
| ...Appellant

|
|
L .

The Secretary ~ Higher  Education

| Department

Government of Khyber Pakhitunkhwa, Pe}shawa‘r and

Another.

AFFIDAVIT

It is solemnly stated on Oath that all th

this service appeal are true and correct to th
. knowledge and belief and nothing has

- misstated or kept concealed before this

|
|
|

.. .}Re’sg-ondents

& —_—

2 contents of

S—

> best of my

(e

ither been

Honourable

Tribunal.

ATTESTED

o

UMAR SADIQ Advocate,
© T OATH COMMISSIONER
Disti: Sourts Swat.

Noﬁse&ﬁa‘ae?«g ” Ig..

N — e,

Deponent
Javi Igbal.

|
|




" BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. ______of 2018
Javid Iqbdl Senior Clerk Government' Degree College

Cakesar, District Shangla.

...Appellant
VERSUS
The  Secretary  Higher  Education  Departiment

Government -of Khyber Pakhtunkhwa, Peshawar and

Another,
...Respondents
ADDRESSES OF THE PARTIES

Appellant:

Javid Iqbal Senior Clerk Government Degree College

" Cakesar, District Shangla.

Respondents:

1. The Secretary H';Tgher Education  Department
Government of Khyber Pakhtunkhwa, Peshawar.
2. The. Director Higher Education Department

Government of Khyber 'Pakhtunkhwa, Peshawar.

Appellant

Throﬁgh Counsel,
“Tndad Ullah

 Advocate Swat




DIRECTORATE OF HIGHER EDUCATION
KHYBER PAKHTUNKHWA, 4. = [Nl
KHYBER ROAD PESHAWAR s

Phone # 091-9210242, 9211025/Fax # 4210215 2

Dated Peshawar the ¢/ / _GL/ZOW £ R

ORDER

C onsequent upon the Judgmcm of Session Judge/Zila Qazi/Judge %pui‘z"‘é‘;f':’

| Court, Swat. The Competent Authomy is plca%d to “Dismiss the services” of Mr. Javid Iqr 2l

Senior Clerk, GGDC, Khawaza Khela(Swat) in exercise of the powers conferred under Rules- ‘%(d 1

Khyber Pakhtunkhwa Govt. Servants (Efficiency &_Disciplinc): Rules, 2011.

ndst. No

. é Lt% ~f€0 ' DIRECTOR, HIGHER EDUCATION ’Ill, b

(‘opy of the abovc is forwarded to thc

1) Principal, GGDC, Khawaza Khela(Swat) w/r Lo her letter NO. 324 25 ddimi i ?»:. :
1. 28.12.2016. & '
P 2) District Police Offncer Swat w/r to his’ letter No. 734/GB dated 16.01.2017.
' 3) $DPO, Khawazakhela.

4) District Accounts Officer concerned. : _

5) Mr. Javid Igbal, Senior Cl-c-:rk, GGDC, Kha;vgz KhelaiS‘wat)

5 / %%9] ki ;‘

I)Y DIRLCIOR (ESTABLISTIVAICT ll[\‘t | i :

Advocate

.\-

P i: ' it
27 il

Reranuval from Sarviee no,
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" " Nawab”

g JUDéGMEN]?SHEE]i Ahnerarern 3. 4
INTHE PESHAWAR w1y COURT -

Cr.A. No. 3-M/2016
LUDGMENT

Date of heat‘ing: - 14.3.2017.

There s

. under/seual No. 8 of the Judgment contained in CNSA

-

ase No. 20 of the year 2014 titled ”t)le State vs Javaig
‘ .

IQbaI " for determinatiop points (i) (o (x) decided by the
learned Sessions'.l'udge/Zila -Qazi/Judge Special Couyt

Swat vide his judgment dateq 06.01.2016 helq the

-

? M) Was convicted ang Séntenced to gpe Year rigorous

imprisonment with imposition of fine of Rs, 3,000/-, in
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" Nawab”

2, These fmdmgs wue assalled iﬁ this

yd

Cummdl Appeal bearing No 3-M of "016 lm scllmo

aside th(. conwcl:on and - sentcncc in vno'v ul the

‘grounds taken frgg)m (a) to () as S€t~l‘31‘1t n the

K

memorandum of this appeal.

3. . On 10.11.2014 the . learned - S,cs'sibns

Tudge/Zila Qazi/Judge Special Court Swat charge-
sheeted this aiccuSed/Appellant under the ullcgnlioné
that on 09. 9 2014 at 1600 hOl.llb on the road. ‘Rawinda’

(0-’43_)) Hlngalo Duhral whlch fall within the criminal

| Jul’lSdlCi;lOﬂ of .‘_Po}ice Station Banr, on his p.ersona!
‘search 500 ‘g“ran'{;s ‘Charas’ was  recovered, ﬂ‘u.:s
| acct_l‘sed_/Appelliani is said to ﬁave committed an (51’501100
| :.und.erA section .._9 | (B) CNSA. .Besides | e

- accused/Appellant has earlier been involved n similar

nature - of case bearing FIR No. 434 dated 22.7.2014

. - i . . Te - -
under section 4 PHO_reglstered, i the same Police

Station, therefore he is liable .to punishment undm

'scctlon 24 of the PI IO

4. - These allegations were not acceptable to
the accused/Appellant; hence trial was claimed. In .

order to bring home charges the prosecution examinzd

.Muhamniad Anwar Khan, SISHO . PS Baar as P_W;l,

who is stated 1o have recovered 500 grams ‘Charas’

fl rom the pefsQn of the accused/ Appellant, t\ﬁs stuff was
ttest d

Advocato
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K

pIdccd in the pocket of his undergarment (uL'- 9. Oul of

Wlnch 5 Uams wete sepgxrated f01 chemical <umlw>|s

while 495 grains were: sealed in another par cc,l (Lx I’

1). The 1e<,ove1ed Charas was taken into pOSSC.Sbth

wde 1ecov01y memo Ex PW-1/1. Then ‘there s

statement of PW-2 Conslable I Ius-nul Mahab No. 293

:"} “"jg'who IS witness to-the 1eCov;,ry memo Ex PW—I/ 1. PW-

) ."_3 is Soluab Khan IIC Ngz 1147 pS Banr lo whom

ol

0/1, u.cmded slalements of the. PWS undey- sccuon 161

different parcels were handpd over: He has sent parcel

paxcels were 001131gned to Mall Khana (s dL«) PW-

3is Ayaz Ahmad ASI pS Ghaligay who 1s author of

: Ex PA Wluch 1S ‘Murasila’ Id{el on sent to lhc P’S

concerned {or Iodgmg of the First Infor ‘mation Report.

PWw- 5 IS Yascen Constable No. 13 PS Banr who had

" handed over the parce] contammg 5 glams Charas’ 1o

the FSL Peohawal PW-6 is'Nijad Khan SI/CI PS Banr
.at present posted as SHO at Kanju Chowki who has

conducted the i mvestlgatxon prepaxed site plan Fx. pw-

- Cr. P.C and has 1ssued Pam)ana /notice in wspt.ct of

_[)lCVlOUS comllcuon of the- accused//\ppcl]ant which is

placcd on record as Ex. PW-6/2. He has produced the

‘ accused for obtammg jUdlClal remand 'dnou,g,h an

appl?i}calioﬁ LEx. PW-6/3 and on leucnpt of ‘the I‘SL

~ "Nawap”

)

Advocate




- the accused/Appellant was examined under section -

é
s

N

/

. -

1'eporU'opinio'n the- same has been placed on recerd as

Ex. PW 6/4 On completlon ol the bavestigation,

compluc challcm has been submlued to the. 5110_ :

concer ned for onward submlssmn 1o the Court.

5. After closure of the prosecution evidence,

” Nawab”

342 CrP.C, wherem he demcd the ck cuocs, poscd

'; innocence and stated to have falsely been ini plicated in

/

the case. He however. wished to produce no defence,
nor to examine himgelf on oath as required under

section 340(2), Cr.p.C. After -hearing thic partics at

~length the: decision:under conviction for the sentences

was delivered.

6. Having heard - arguments of learacd

counsel for the accused/Appellant and learned A.A.G.

for the State, record with their valuable assistance gone

through.

7. - In the case in hand, no doubt there is

recovery of 500. grams “‘Charas’ and the

.accused/Appe,llant-ha_s_:.been chdrged under scction 9

(B) of the Control of Narcotics: Substance Act 1‘997,

but one .of the important prosecution witness by the




-5-
name Muhammad Anw_ar Khan SI, who has nitially l},
‘searched the accused/Appellant for recovery . ol S(()

- grams ‘Charas’ clearly admitted as urider-

'Jsouwauﬁa(_sowmn@uphéddww
‘ o - Aed 3 gllae S
b 8 | It is. of much significance l'h;zil under
o second head of charge on the basis of previous
[ ~ conviction of the accused/Appellant in alike nature of
' - o case bearing FIR No, 434 dated 22.7.2014, he was held
o ‘ o , . S '

to be punished under section 24 PHO. This statement .

when further put in ;/‘:_g;txta position with the statement of
-PVW-G Nijad Alj, whereby ._ he hés_ stated that (he
z;ccv.ls_cd/./-\ppellan,g has previously been convicted n
other criminal case registered against hil;‘l, but in cross-

examination he made an admission in the following *

words:

ug‘niﬁwuﬁdlabw@bée)#uyuiﬁéﬁciﬁc{wf

9. Thus there is grave legal flaw in the

statements of the prosecution witnesses to this effece

particularly when the accused/Appellant was examined

“ Mawaiy”

Attested
)

e ate
}.. s Advoe

ST e e
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under section342 Cr. P.C, he was put & queslion No. 2

as undey:-.’

- [y
. 227_14 Ai)_?a 434 el Cale ~adia ‘)‘3\ '.5\_3‘ CS (:JL'.‘I;;L.LQ‘

Olia S U S b e S e 4 PLIO SN
Ok e Lo ¢ B EX. PW-6/2 55005 ,ma ) ~ 4
' S T SSUS e

h .’_"13"(:“' PR PN 5> 9a ‘a‘)ln".\JL}lU:u) ‘./qlx;iu\ l_lJLf‘w

+ Inresponse to this question the answer has

Tk ~ come as below:-

Cf')“UffJCJJJiu?i‘—&ﬂlui’;ﬁsqmd.ﬂcf‘L’hﬁ!
O & 202 E) ) 550 A s s g )
JLMAMNGJ)SQ_)_!GJlei dnj)_glc')nio.)ﬁa_)?ha

e 53 G e St

10. If at all the accused/Appellant  was

previously booked i such like recovery of narcotics

{rom his persgnal possession vide FIR Nf;. 434 dated
22.7.2014 registered at ‘the s;dmc police station, it is
béyoha understanding as to how 1'gcord pertaining to
el (he said cése ‘has not been exhibited during trial. Had it
: M Eeen produced then__the accused/Apmelfant should_ha%
/% | |
never denied- the exi'é-tence of this fact, 11‘1caning
thereby, that either the Investigating Officer has

| developed' soft comner for the aécused/Appell:.mt by.

giving him clean chit to escape from conviction being

Atiested




Head Clerl/Government Official in the - I"ducation

- Depactment or it was lethargicness on the' part of

prosecution.

11, It is also a matter of much importance that

~ . had there ‘beeh  any previous history ol the

~

accused/Appellant - then . the - following

mentioned

admission would-hgve never come on the part ¢l PW-|

Muhammad Anwar Khan SI, who being an eyewitness

N B to the very recovery memo in shape Ex. PW-1/1 on the

basis of which the whole edifice of the prosecution

lies.
k%’@@méwklyﬁéuée)huuuma‘c{wf
i pSa S cillae Ilraisios A L e i i

12. One- another important piece of evidence

which has altogether never been considered to bring
. home charges -against the accused/Appellant  as

undergannent‘ (0h¥) ought to have been taken into

possession. There is no recovery memo available on

file as to justify that the recovery effected {rom the
pocket of the said:undergarment (Ul) has cither been
Attested
/

) ' . Advocate

" Nav,ab"

fresrs |




-8-
- laken nto possession, so, this aspcct of the case also

give a chance to the accused/Appellant 1o cscape rom

the recovery effected from his person. .

then the prosecution was bound to have associated

7 . some independent or private wimesses from  the

o

locality- with the recovery process, but this vital aspect

of thie case also gone hagging due to lack of interest in

A

the investigation procecdings on the put of

~ prosecution.
14. There is no better opinion about the [act

that the cardinal - principle of justice always aid

emphasis on the quality of evidence which must be of

first degree and sufficient enough to dispel the

.apprehcnsion - of the Court with regard® to lhe

~implication of innocent persons alongwith guilty-one

justice would come into play that even a single doubt

if found reasonable would be sufficient to acquit the

o«

Nawe™"

13.  Moreover, as per site plan Ex. PW-6/1 the |

place on occurrence is admittedly a populated arca, -

by the prosecution. Otherwise, the golden principle of




.

-9.

accused, giving him/them benefit of doubt because .

“bundle of doubts are not required to extend the lepal.

benefit to the: accuged. In this regard, reli;}m_sc %

placed on a view hcld by the Hon'ble Supremg, Court

in the case of "Riaz Masih alias Mithoo Vs..'Sl'ate"'

(NLR 1995 Cr.SC (94).

15. In the above backdro'p, we after .

reappraisal of entire evidence are of the firm view

that the proseciutiqp case against the "Accuscd/

appellant has not been proved beyond reasonable

-doubt -and the judgment of learned trial Court is

based on wrong appreciation of evidence and the law
on the subject. Hence, we accept this appeal and sct-
aside the impugned judgment rendered by the learncd
lrial Court. Ergo the accused/Appellant is acquitted
of the charge leveled against hin.

¥

16. Since acc':ilsed/Appellan_t has already

been released on ‘bail by this Court within the

meaning of Section 426 Cr.P.C on 14.01.2010.

Attest d '

“ Nawai’

(’_,_,_,’_»
Advocate :




liability of bail bonds.

A 1—1,11chzfzbed. .
Dt: 14.03. 2_0] 7

ttested |

ivocats

I Nawab”
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KHYBER PAKHTUNKHWA,
KHYBER' ROAD PESHAWAER

Phone ¢ 09~ 2210242, 421105 Fax # 4210215
Dated Peshawar the@[ f 0 h 112017

CANC, NCELLA TI ON

t- o 1

“In ruxsuanc° of thie 3udgment ddted 14.03. 201 7 of Peshawar I—ﬁgh Court Pesnaww

- . Mingora, Bcncn(Dar-Ul dea\ Qv'at he usmxssa‘ from aemce of M. Javid Iqbal Senior C;em;
Govi. Girls Degree’ (,ollﬂgc, Khawaza Khua(%wat) 1-sued wdc this office ovder bearing

" . ehdst.Ne. 604-6-50 daied OVIAO 2017 i is nervbv wmdrw\m

At

-
S
o

/\ (;) LRt \1 .  DIRECTOR,RIGHER EDUCATION. .
Endst.No__ L "

' Copy of tiie abo e {5 £ tmar:ied to the.
D ORMR "Pé‘zn' ipal, Govi. Giris Degree f‘clu.gg, ‘\hﬂwaza !(heia(owat)
2)  District Af'counc:, Jn’ cs_r, Swac T . Lo

3) < MF. Javid:Idbal; :tmnm Cleri, Govt Gir E .egrceC 'e l- \awaza 1"..]3&.\3{ ..)
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Advocate




To: Amexm "D

The Director

Higher Education ‘ 2o
Khyber Pakhtunkhwa,

Peshawar. ' .

Subject: APPLICATION FOR RLEASE OF THREE MONTHS
SALARY WITH EFFECT FROM 01.03.2017 TO 31.05.2017

Dear Sir,

. It is submitted that I have been dismissed from service on 21;023\017
and was reinstated in service on 01.06.2017 with all back benefits by your
good office (copies of dismissal anm;t:ament orders are attached). The
outstanding amount I have been received but only the salary for the period
mentioned in the subject has not yet been paid to me.

It is added here that the dismissal order has been communized to me
on 22.03.2017 but I was unaware about my dismissal order. From 01.03.2017
to 22.03.2017 I have performed my duty regularly and your. honour can
check the attendance register and also bio metric attendance.

| The Principal of Govt. Girls Degree College Khwazakhela Swét has
sent to your honour letter No. 972/PF Javed 'Iqbal Senior clerk dated

16.07.2018, where she has wrote that Javed Igbal has n(;t performed duty for
the period from 01.03.2017 to 31.05.2017. But it is wrong. I request your
honour to check private fund register, which I have maintained

" Honourable sir prioi' this I have sent to your honour an appeal on

19.07.2017, but the response of the same has not yet been received by your
office. Subsequently I sent to your honour another appeal on 15.05.2018, but
response of the same has also not given to me till date.

Now I am sending this 5p15eal and enclosing hefev'vith all the relevant
documents. My all back benefits have been approved by your good office, so
I deserve person to receive all back benefits.

Moreover your honour when sending letter in this connection, then
for my information copy of the same may be endorsed to me. Because the

Principal is now showing me the letter.

sttested

Advocate




L&.l

',Détedjﬂiﬁl?ﬂg" N

It is stated here that I have not received the charcoal phyment fo_-r the

government then show the same to us otherwise make payment of charcoal to
me. - |
Honourable sir if ydu have not decided my this case, then I shall go to
service tribunal / Peshawar High Court against thé Principﬁl of Govt. Girls
Degree College Khwazakhela Swat and Director Higher Education Khybelr
Paklftunkhwa Peshawar. |

Thanks.

Encl: as above /
JAVED IQBAL Senior Clerk,
Govt. Girls Degree College,
Khwazakhela Swat.
Mob. 03465675100

Copy for information forwarded to:
1. Secretary Higher Education Khyber Pakhtunkhwa Peshawar.
2. Principal Govt. Post Graduate Jahanzeb College Saidu Sharif Swat.‘ '
3. Principal Govt. Girls Degree’ College Khwazakhela, Swat. |

JAVED IQBAL Senior Clerk,
Govt. Girls Degree College,
Khwazakhela Swat.
Mob. 03465675100

Attested

Advoeate —

_year 2018 as yet. If the princip-al_has returned the charcoal amount to the



N . BEFORE THE KHYBER PAXHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Y.
In the matter of:- .

(,/j’d/tlﬂ 2?/M : ___ Appellant

"VERSUS

//M M /< ﬂ W Responde-ntc
Secrtly HED @il Kool

KNOWN ALL to whom these present shall come that I/ we, the undersigned appoint

AZIZ-UR-RAHMAN and IMDAD ULLAH
Advocates High Court

To be the advocate for theW in the above mentioned case to do all the following acts, deeds
and things or any one of them, that is to say:-

* To acts, appear and plead in the above mentioned case in this court or any other Court in which

the same may be tried or heard in the first instance or in appeal or review or revision or execution

or at any other stage of its progress until its final decision.

To present pleadings, appeals, cross objections or petitions for execution review, revision,

withdrawal, compromise or other petition or affidavits or other documents as shall be deemed

necessary or advisable for the prosecution of the said case in all its stages.

* To withdraw or compromise the said or submit to arbitration any difference or dispute that shall
arise touching or in any manner relating to the said case: ' A

* To receive money and grant receipts therefore, and to do all othér acts and things which may be
necessary to be done for. the progress and in the course of the prosecution of the said case.

# To employ any other Legal Practitioner au thorizing him to exercise the power and authorities
hereby conferred on the Advocate wherever he may think fit to do so.. |

[ understand that the services of aforesaid lawyer are hired irrespective of the outcome of the

case. :

And I/ We hereby agreed to ratify whatever the advocate or his substitute shall to do in the said -

premises. _

And I/We hereby agree not to hold the Advocate or his substitute responsible for the result of

the said case in consequences of his'absence from the Court when the said case is called up for

hearing. ‘ )

And I/We hereby agree that in the event of the whole or any part of the fee agreed by me/us to

be paid to the Advocate remaining unpaid, the Advocate shall be entitled to Withdraw_from the

prosecution of the case until the same is paid. ’ li :

IN THE WITNESS WHEREOF I/WE hereunto set my/our hand(s) to these pres'e‘nt the contents of

which have been explained to and understpo me/us, this A7\ _ day of ]é 2018.

(Signature or thumb impression) (Sighature or thumb impress"ion) (Signature or thumb impression)

Jourd

Accepted subject to terms regarding fees

(AZIZ-UR-RAHM K - (w/ ADULLAH)

Advocate High Court’
Office: Khan Plaza, Gulshone Chowk,
G.T. Road, Mingora, District Swat
Cell No. 0333 929 7746

Advocate High Court
Office: Khan Plaza, Gulshone Chowk
G.T. Road Mingora, Dislrict Swat.
Cell No. 0300 907 0671
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!? -.. 4o BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, CAMP COURT SWAT
| SA No. 1439/2018
“" Javed Igbal .......... e, e e ADPEliANE
- Govt. of Khyber Pakhtunkhwa & Others...............cccoovwvevvrveeermmmmmmnsrnrerrereenene ...Respondents
INDEX
S No. Description of Documents Annexure ‘ Pa'geé 7
I Joint Parawise comments ‘ , LI
2. | Affidavit | | | 2
3. ‘ Directorate of Higher Education cancellation Order | Annex-A T3
| dated 01-06-2017 . ‘
_ 4: Copy of Supreme Court Judgment (2003 SCMR 228) Annex-B 4-6

Section OfTicer
Higher Education Depa
Pakhtunkhwa Pes awar.
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e = ». 'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, CAMP COURT, SWAT

s $e1430/2018 ‘
T JAVIA IGDAL Loiiiiiiiieii ettt ee et Appellant

Versus
Govt. of Khyber Pakhtunkhwa
Through Secretary, Higher Education Department
ANd OTRETS....oi ittt e e e Respondents

' _ SUBJECT: PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 AND 2

Respectfully Sheweth: -
Preliminary Objections: -

1. That the Appellant has got neither cause of action nor locus standi to file the . ..
instant service appeal. ‘ '

2. That the Appellant has not come to the Honourable Tribunal with clean hands and
is trying to conceal material facts.

3. That the instant service appeal is hit by doctrine of laches.

4. That the Appellant is estopped by his own conduct to file the instant service appeal.

Facts: -

’ . Correct

’ . Correct to the extent that a major penalty of removal from service was imposed
i - upon the appellant vide order dated: 01-03-2017.

- 3. Correct
|

|

|

N =

4. Correct to the extent that as a result of acquittal of the appellant in the criminal
case, the termination order dated: 01-03-2017 was cancelled vide order dated: O1-
06-2017 (copy attached as Annex-A) _

S. Incorrect. That the appellant did not perform his duties during the termination
period with effect from 01-03-2017 to 31-05-2017, thus according to the rules, he is -
not entitled to the salary for the said period. Moreover the Supreme Court of
Pakistan held in its judgment when there is no work, there is no pay. (Copy
attached as Annex-B)

6. Incorrect as already explained in the preceding paras.

7. Needs no comments.

Grounds: -

Incorrect as already explained in the preceding paras of facts.
Needs no comments.

Incorrect as already explained in the preceding paras of facts.
Incorrect as already explained in the preceding paras of facts.
Incorrect as already explained in the preceding paras of facts.
Needs no comments.

Incorrect as already explained in the preceding paras of facts.
Incorrect as already explained in the preceding paras of facts.

TQ@ImUOow>

Prayers: -

It is, therefore, humbly prayed that the instant Service appeal is devoid of
merit, hence may graciously be dismissed with appropriate costs.

L}I’ e

Secretary Director,
- 'Higher Education, Archives & Libraries Higher Education Department
Department, Khyber Pakhtunkhwa Respondent No. 02

Respondent No. 01

o
ﬁ\«\\’\ :
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' C3EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, CAMP COURT SWAT |

SA No. 1439/2018

JAVEA 1GDEL. ... e SR Appellant

" Gowt. of Khyber Pakhtunkhwa & others...........c...coovvvevvcereeeereeeeereene, PR Responder}ts’f

- AFFIDAVIT

I, Khush Muhammad Khan, Section Officer (Litigation), Higher Education,
o Archi\fes & Libraries Department, Government of Khyber Pakhtunkhwa, do hereby declare
and affirm on oath, that the contents of the Parawise Comments are correct to-the best of

my knowledge and belief and that nothing has been concealed from this Hon’ble Tribunal.

Depohen :
CNIC No. 17101-02988

- d Affidavit docus

LN ‘ X
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' BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1439/2018

Javid Igbal.

" VERSUS

The Government of Klyber Pakhtunkhwa through

' Secrétary Higher Education Department and Others.

REJOINDER ON BEHALF OF THE APPELLANT

Respectfully Sheweth:

Preliminam/ Objections:

That all the preliminary objections are incorrect,
baseless and against the law, rules and Shariah, hence are
specifically denied. Moreover the appellant has got a prima J
facie case in hié favoit'r and has approached this honourable

Tribunal well within time with clean hands and this

- honourable Tribunal has got the jurisdiction to adjudicate

4

upon the same.

On Facts:

1. Para 1 of the comments being admission, hence

needs no comments.

2. Para 2 of the comments also being admission needs

no reply.

-



\\\'
-

-

P

S

3. Para 3A0f the comments also needs no reply being

admniission.

4. Para 4 of the comments also amounts to admission,

hence needs no comments.

5. Para 5 of the comments as drafted is incorrect,
whimsical and misconstrued, moreover the same is
against the law and rules on the subject, thus the

N

same 1s denied. -

6. Para 6 of the comments is vague, evasive and devoid

of merits, thus is denied as well.

7. Para 7 of the comments also being admission, hence

no comments.

On Grounds:

A. Ground A of the comments as drafted is vague,

evasive and devoid of merits thus the same is denied.

B. Ground B of the comments amounts to admission,

hence needs no comments,

C Ground C of the comments as drafted also vague,
evasive and devoid of merits, thus the same is denied

as well.

* D. Ground D of the comments as drafted also is vague,

evasive and devoid of merits, thus needs no reply.




E. Ground E of the comments as drafted also is denied

being vague, evasive and devoid of merits.

F. Ground F of the comments amounts to admission,

hence no comments. -

- G. Ground G of the comments also needs no comments

being vague, evasive and devoid of merits as well.

lf ’ -

+H. Ground H of the comments also being devoid of

merits, vague-and evasive, thus-needs no reply.
It is, therefore, very res‘pectfully prayed that
on acceptizncé of this rejoinder the appéai of the

appellant may very kindly be debidec_i as prayed for

originally.

pellant

AN
/ avid Igbal
Throygh Counsel,

A

Tmdad Ullah
Advocate Swat
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BEFORE THE KHYBER PAKHTUNKHWA
 SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1439/2018

Javid Igbal.

VERSUS

The Government of Khyber- Pakhtunkhwa  through

* Secretary Higher Education Department and Others.

...Respondents

" AEFIDAVIT

It is solemnly stated on Oath that all the con.tem-fs of
this rejoinder are true and correct to the best of my
knowledge and belief and 'nothing has either been
misstated or képt concealed be‘forel this Honourable .

Tribunal.

ATTESTED

UMAR SADIQ%ocate,

OATE COMMISSIONER
Distt: Courts 5 vat(

No...... ODaLeQ 0,’ 'Q( .




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service A ppeﬁl No. 1439/2018
Javid Igbal. |
VERSUS |

The Government of Khyber Pakhtunkhwa  through

Secretary Higher Education Department and Others,

...Respondents

REJOINDER ON BEHALF OF THE APPELLANT ,

| Resg:)ec{:ﬁ{llly Sheweth:

Preliminary Objections: .

b

Thaf:'a-.ll ;t'hé prelin'l.’i'rmry ol')jecll‘:ions are icorrect,
baseless and against the qub, rules and S}’I(li’iﬂ]'l, hence are
specifically denied. Moreover the nppell:ml: has got a prima
facie case:i;';l his favour and las approached this honourable
Tribunal well within Fme with clean hands ;.u'zd this
honourable Tribunal has got Hie jz-trisdicticm to adjudicate

tipon the same.

On Facls:

1. Para 1 of the comments being admission, hence

needs 1o connnents.

2. Para 2 of the comments also being admission needs

1o reply.



-

_(J‘s.

On G

. Para 3 of the comments also needs ro veply being

adinission.

Para 4 of the conmments also avounls to adniission,

heice needs no commentts.

Para 5 of the comsients as drafled s incorrect,
whimsical and misconstrued, imoreover Hie same is
a,gdi'n.st the irtz'cu and rules on e subject, thus the

sarie is denied.

Para 6 of the coniments is vague, evastve and devoid

of merilks, tHius is dv'ucd (s ?”el’

Para 7 of the comnments also being adimission, herce

1o conients.

SFOUT d

A.G muml /\ u/ the comiments as f:[rqﬂ'e'. .is vague,

cvnszve and devoid o--merzts tlum the saie is zicmeu
U

3

B. G;ourzd B 9 fthe comments ('HlOlUltb to amf'zsszou

hence 1’[66("[‘3 1o COI"lH’Lc‘I’LtS

L Cmund (, of */zc commenla {as c!r"fﬂm also vague,

evasive nrvd leaum’ of mcn"s thiis fm sase z~.dmzm’

I

as w(’l l.

D. Ground D of the comments as drafted also is vague,

evasive and devoid of merits, thus needs o reply.




O

. Ground E of the conments as drafted also s denied

- henice no conunenlts.

being vague, cvasive and devoid of merils.

Ground F of the conunents amounts to admission,

+

Ground G-of the comiments also needs no cormments

being vague, evasive and devoid of merits as well..

. Ground H of the comments alse being devoid of

merits, vague and evasive, thus needs no reply.
It 1s, therefore, very respectfully prayed thal
on acceptanice of this rejoinder the appeal of the

appetlant may very kindly be decided as prayed for

originally. ey
e / Appellant
i V, /'/“ ‘ \ .

Vavid Tqbal
- Throygh Counsel,

. : Tindad Ullah
I S Advocate Swat




BEFORE THE KHYBER PAKHT UNKHWA.
SERVICE TRIE UNA L, PESHAWAR

 Service Appenl No. 143972018
Javid }'qbnﬂ. . | |
.. Appellant
VERSUS

The Government of Khyber Pakhtunkfnwa  through

ecretary Higher Education Department and Others.

..Respondents

AFFIDAVIT

Itis solenmiy stated on Oath that all the contents of
this rejoinder are, true and correct to the best of my
kriowledge: and bdwf L and - nothing ]-'u,_ié; ngit/-'ier:‘ been
misstated or. kept coz'zlgcalcd before - Hiis Honourable

s )
Tribunal,

' Depqnenl:
a.vizcil ]fqlﬁnl

ATTESTERD

A /‘)i””‘ &{bﬂﬂﬂe

iA'H £ f)}‘/‘;\:‘l"@\ﬂ\l

’ Sonrts Syt
"_QO Aate, ;2/ /

R H



r | 'No.Aa«O___/ST : Dated l‘% - {{ /25

To : . ‘
- . . . " B t i
The Director Higher Education Department:, ,
Governmeit of Khyber Pakhtunkhwa, 4
Peshawar. . : ' !
Subject: - JUDGMENT IN APPEAL NO. 1439/2018. MR. JAVED IOBAL. ~

~T'am directed to forward herewith a cer‘tlﬁcd copy of J udgement dated

04.11.2019 passed by this Tribunal on the above subject for strict comphance

Encl: As above

: - REGJSTRAR

| : : Co KHYBER PAKHTUNKHWA

‘ ' : SERVICE TRIBUNAL
PESHAWAR.




