, Date of order/
S No. | proceedings

Order or other proceedings with signature of Judge or Magistrate
and-that of parties where necessary. '

1 2 5\‘ 3‘ &) \
Present.
7512019 | Mr. Muhammad Maaz Madni, .. For appellant
‘Advocate ' S
Vide judgment of l_today-' in Service Appeal No.
51 |- } >< 0‘-’?*1&5‘-275"-/'2018, the appeal in hand is dismissed in limine. File

be consigned to the record room.
vite o

1

ANNOUNCED
25.01.2019
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& OTHERS
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ANNEXURE | PAGE

Memo of appeal

.................. 1-3

Judgment dated 13-11-2017

A 4-7.

Correspondence date 12-01-2018 B 8
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Through:
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S : BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

!

" PESHAWAR Kiiyher Palchtulhwa

Servieo Tribsanal

A APPEAL NO. _57/8 /2018 piary No. O T
* ASIM ULLAH, Dispenser (BPS-12), . D,M_;sg/ 7,[,1(,24: /%

Dlstrlct Headquarter Hospital, North Waziristan Tribal District, Miransha.
........................................................................................ APPELLANT

VERSUS

1-  The Director Health Serv1ces (Merged Area), Warsak Road
. Peshawar.
2-  The District Surgeon, North Waziristan Tribal District Miransha.
- 3-  The District Accounts Officer, North Waziristan Tribal District,
- Mirnashah. . o
..... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974 AGAINST STOPPAGE OF PAY W.E.
' FROM 01-09-2012 TILL. DATE AND AGAINST NOT TAKING ANY
'ACTION ON THE DEPARTMENTAL APPEAL DATED 01-08-2018

OF THE APPELLANT WITH THE STIPULATED PERIOD OF 90
DAYS

- " 'PRAYER: |
" " That on acceptance of this appeal the respondents may be
- directed to release the salary of the appellant stopped since 01-
ledéﬂ—'dav 09-2012 till date. Any other remedy which this august Tribunal
-o» deems fit that may also be awarded in favor of the appellant.

Registrar

30‘“1 19 R/SHWETH:

ON FACTS:

~ 1. That, appellant is the Law abiding & Peaceful citizen of Pakistan
- and is working as Dispenser (BPS-12) under the administrative
.control of respondent no. 2.

- 2. That after appointment the appellant submitted his arrival report
' ~and start performing her duty quite efficiently and to the best of .
- her abilities.

‘3. That, while performing his duty under the control of respondent
no. 2 the appellant received his salary for about 7 month but all of
a sudden the respondents, illegally and without any justification
stopped the monthly salary of the appellant w.e. from 01-09-2012.

"~ 4. - That, other colleagues of the appellant filed service appeal for the
. release of salaries before this Honourable Tribunal with service
appeal no. 679/2013 to 703/2013 with title Sherzada & others,

which was remitted to the respondents on 13-11-2017 by treating

- - it as Departmental Appeal. Copy of the ]udgment is attached as
annexure . YUY 8

R R
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&

.A.,

* That, the appellant along with other colleagues filed a collective
appeal before the respondents for acquiring the same treatment
met out to other colleagues of. the appellant in decision dated 13-
11-2017, which was proper “corresponded amongst. the

respondents but all in vein. Copy of the correspondence is
“attached as annexure ..., sresvsresnmesnenssnssinasseapunnasnrasis Ba

That, feeling aggrleved. from the inaction of the respondents the
appellant filed a separate Departmental Appeal for the release of

his salary ‘which is not responded within the statutoxylperiod of

ninety (90) days Copy of the Depaltmental Appeal is attached as
annexure l c.

That appellant feeling highly aggrieved and having no other
‘remedy filed the instant appeal on the following grounds amongst

the others.

- GROUNDS

That the 1nact10n of the respondents by not releasmg the monthly

" salary of the appellant is against the law, facts and materials on

record and norms of natural justice hence not tenable in the eye of
law.

‘That appellant has not been treated by the respondent
- Department in accordance with law and rules on the subject noted

above and as such the respondents violated Ar ticle 4 and 25 of the
Constitution of Islamic Republlc of Paklstan 1973.

That, the appellant has been dlscrlmmated by the inaction of the
respondents -by.not releasing the monthly salary to the, appellant

as the respondents have released the monthly salary to some of

the colleagues of the appellant.

'That action of the respondent is also a clear violation of the,

Altl(lile 11 of the constitution and falls in force labour.

That, inaction of the respondents is a clear violation of Article 37
ofthe constitution of Islamic Republic of Pakistan. -

That appellant seeks permission to advance othel grounds’ and ,
- p:oofs at the time of hearing. ' -

o
It is therefore, most humbly prayed thatthe appeal of the

appellant may kindly be accepted as pray for.

‘Dated: 29-11-2018

Lowi—

THROUGH:

MUHAMMAD MAAZ MADNI
ADVOCATE, High Court,PESHAWAR -




OFFICE OF THE AGENCY SURGEON
NORTH WAZIRISTAN MIRANSHATL
PHONE & FAX:0928-300788 -

e ot o ol o

Ol FICE @RDH{ -

el 2k Sk :k‘a: e =lz ofs 2t s ok sk 202 ok se.alt S ol ols s ok ok S sl ofe ot ol e ofe s ke sl ol e

A1 Lot bl

Ou lhc. Depal tment Selection Commttteu Mr.

1cs|r.ic,n

North-Waziristan Aoem)f is m.rcby appomled as J) eh ﬁ Cand v -

in BPS 09(6700 380- 17600) plus usual qllowcmces as '1d|mssnblc under the rules.

:' ~.

“His app

1

o

r!iijtm‘ent shall be no the followingvi(z:'ms & <_;0pclition.
I*[e"is declared medically fit for Ll')i;.; job.”

3 }’(‘.clls on contract /tempor |rv basis am'
'm. liable to be terminated without asssgnmo any nouoencason

Mis appointment witl be for a period of

'He-\vill-be oovcrncd by stich 1'ulcs and order‘s‘ i'ssuucl by the Goveynment rom time
o tlm" Tor the.categor v ol staft’ to which 1hcv bc.lon S

C he wish to n,slun the suvmc a pnua notice of 30 days \VII“ e submitted.
mhuwxsc one.month pay should be deposatcd in GOVPI nment treasury through
pmpu challan." ) ;o

U he accuptq the olicn on the abovc terms and condition he will have to lcpon for
duw within 15 days of the receipt of tlus olfu
uonxlduecl as t.c’mu;llccl i : :

otherwise the order
Noi. TA/DA will bc; admissible 'l"ola*joi'ning thé duties.
Agency Surgeon

North Waziristan Miransfiah
! .

0. 9/3= 2), //\ppit

Miranshah the /
Conv Jorw n‘dod to thc. :

Au.*nc,y Auvcount Officer Nmth Wn/n istan Muanshflh for m[ommlmn and necessary

‘/\cmunt/{"ty Bill Clerk O'L"this office.

Mqlm 1a Super mtenclt,nl for infor manon and necesvuy action.

OH lLlals concerned For- mtmmatmn ancl(n-cwmx Yy action.

et

Jorth Wazi :-1st(




-BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR

~Appeal No. 678/2013

-Date of Institution ... 18.04.2013
Date of Deeision .., 13112017
ASh.e'r‘:i,.zsada Pharmacy Techni‘ciah, North Wazitistan Agency. ... (Appellant)
VERSUS

'-1. The. Dxrector Health (PATA) Departmc,m Warsak Road Peshawar and another.
o , (Respondenls)

MR, I\/TUHAMMAD ASIF YOUSAFZAL, ... Forappellant
r\dvocaic

f
i

|

l

i

| b
[*or rcspondents :

. MR. NIAZ MUHAMMAD KHAN, L CHAIRMAN

.. MR.MUHAMMAD'AMIN KHAN KUNDI, ... MEMBER
ISR | . ,

. l‘”}:‘”‘ NIAZ MUIH&MMAD kH«N CHAIRMA.N- "llns judgment shall

esawa also dzsposed of connected service appuals No.679/2013 Hafiz Ullah, No. 6&0/2013
baﬁ,cr Ullah No 681/7013 Amellah No. 682/7013 Hashim Faraz, No 683/2013
Flda Ullah No. 684/2013 Rlaz Noor No. 685/2013 Kaleem Ullah, No 686/2013
Shahld Ullah No. 687/7013 Shahan Zeb, No. 688/7013 Mst. Safia Blbl No.

689/2013 Nek Zau,llah, No. 690/2013 Haj Akbar,- No. §91/2013 z.a;ndqf\ sor, No. -

692/2013 Saleem Ullah, No. 693/2013 Fateh Ullah, No. 694/2013 I*;ai‘lxa‘; Ullah, No.




"695_/20-13‘Muhammad Yousaf, No. 696/2013 Azim Ullah, No. 697/2013 Fawad -
 Khan, No. 698/2013 Amir Afghan, No. 699/2013 Nasrullah, No. 700/2013 Zain Ud
| ~ Din, No. 701/2013 Said Awar Jan, No. 702/2013 Arshadullah, No. 703/2013 Zahib

Ullah as in all the appealé common questions.of law and facts are involved.

: o
. :: ] )
2. Arguments of the leamed counsel for the parues heard and record per.usedi
© FACTS
" 3 Pay of the appellants was stopped w.e.f. Septernber, 2012 and now the

- appellants have approached this Tribunal for the release of their pay.

:ARGUMENTS.

SN
[ T

«t-‘ b

4 The 1eaqu counsel for the appellant argued that q ¥

\ }aﬂp?rﬁ qul T.hl lH QartmeqF a-r\d hadlbebn rﬁqﬁf‘ e 1

| 3 thereafier thelr pety was stodped on verbal 6rders§-df 5

Q | on 08 01 2013 whlch was not responded to and thereafter the pr{«scnt appealsv lThe b
- 1earned counsel for the appellants further argued that the department'may be Lo
drrected 0 decrde* the, departmental appeals of -the appellants :‘by taking rnto , 'l ;

' 00n31derauon 8 report of the Agency Surgcon, North Wamnstan Agency dated it

- 20. 07 2016 addresscd to the concerned Secretary in. Wthh the said officer had

admxtted the payment of pay to the appellants and the recruitments:of new persons

TR Qﬁ“-‘in}b'eirsplace. -

Secondly the depar’tment has drsowned the 1ppeilants n their parawise eomments

Qg}[( M‘Ja«(} %3




@ e

‘He. also argued that no 'clepar“(mental appeal was ever filed as alleged by the -

appellants.

- CONCLUSION;

6. ., 4 The servrce bool\s avarlable on the files depict that the appellants were -
. |

appomted as Pharmacy Teehnrcran on 01.01.2012, lhcrefore it cannot be belreved

-lat the appellants were not appomted in the dep'rrtment Accordmg to the

.'ap'pellanrs tlrey'have bee‘n 'drawr_ng their salaries for about one year. In the.

memorandum of appeals 1n para- 3 it has been clearly written that no proper order

was passed by the department for the stoppage ol of then salary and that it was only

‘

sMbe Agency burgcon lt appears that in the parawise comments the
. departnient has tried to wrrggle out from this scemno by raising technieal-grounds
llke appomtment made without aclvertrsoment and non holding of Departmental
Selectlo!;r Committee, non productron of qlppoinunent letters; But this Tribunal is of

: the - View that how the appellants had been drawing their salary tor Q consrderable

perrod Under the law tlm. Tribunal has the Junsdrctron only when there- is orrgrnal

|

or appellate order but nowhere it is mentiohed in the law that this order should bein . ‘

| wrrtten form If this Trrbunal is made to believe that there_ was some oral order i

- whereby -any cwrl servant is aggrreved then, of course, this Tribunal can seize the ‘
Jurrsdrctron Payment of ‘pay, entry in service book and, then stoppage of pay are i

‘ ample proofs of the appellants being in service of the department, rrghtly or © !
wrongly The appellants allegedly ﬁled departmental appeals agamsi the oral order

~which have been denred by the department. At this stage, this Trrbuml 1S not In a

posmon to determine whether the stance of the appellant is correct or that of the

depa_@rent is correct reg’rrdmg filing of department appeals. However, keeping in

o View the peculiar circumstances of the present appeals and in the mtereqt of justice,

- ~ n\ll‘
J;'Z,. Aedl Q‘Q

e A SRR ET AR




the pre%nt memo of appeals can be treated. as departimental 'Ippcals, if

dcpartmental appeals arc not prctcrrcd by the appellants The appeals are remitted

————— ___-____._._—-—-

back to .the appellatc authorlty to treat’ thcbe memo. of appeals as departmental

appeals and decide the same w1thm a perlo( 1 of 90 dnys from the date of receipt of

this judgment. They are also directed to pass a speaking order regarding the status 3
e .
of the appellants and how did they draw their salaries for a period of one year and

how and why their salaries were stopped

7 1In view of the above, all these appcals are disposed of. Parties are left to

bear their own costs. File be consigned to the record room

bt £y

Ay -
' -

s e (NIA WHMNAD KHAN)
3 ly/ i CHAIRMAN

,/L« ""/) - o

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

ANNOUNCED
13.11.2017




OFFIGE OF THE AGENCY SURGEON NORTH WADIRISTAN
Phone & Fax: (0978)30 )788-311662-Email: agencysurgeonnwa@gmail.com
- No.__ . &s23 /C 2, Dated = Miranshah the_ {2/4-/201%

The Director Health Services, L @

FATA, Warsak Road Peshawar, AWLW — B

 Subject:  DEPARTMENTAL APPEAL TO EXTEND THE BENEFIT OF THE

JUDGMENT OF SHERZADA AND OTHERS IN APPEAL NO.678/2013
. BEING SIMILAR NATURE CASE IN THE LIGHT SUF’RIM COURT
DECISION MENTIONED IN SCMR 2008

' Nlemo -

Kmdly refer your letter N6.23543 dat&rad E2/12/‘2017 and on the %Ubj(-‘-‘ct noted
- above and to state that they were appomted under the control of this office in the year,
' 2011 2012 and were drawing their salaries’ up to 31/08/2012 regularly. They were not
terminated up till now. But their salaries welre stopped without any wmron orders,
Le. veabaliy : - ‘
tis worthy mentioned that Dr. Muhammad Sadiq Ex-Agency has been stopped

1he|| salanes without valid. reason and later on then salaries were reloa sed reason welt |
1<nown to him.

‘The newly posted Agency Surgeon Dr. Azam Wazir not only stopped their
salaries but he appointed 11 blue eye persons in place of the appeliants, while the

appellants had already Iodged appeal against the discrimination of the said officers to
- DHS FATA.

~ When Dr. Azam Wazir was transfefred and Dr. Jahan Mir was -posted as

R Agenéy North Waziristan Agency the remaining posts of the appellants were filled by .
the Agency Surgeon Dr. Jahan Mir by appointing their favorite persons in place of the

appellants illegally, While he was well aware of the fact that the issue is unider

consideration in the appella'tevauthority but he did not pay any heed to their request

‘which is clear violation of law, rules and regulations. ‘

_-lisfurther stated that this office has already submitted various detail report to
. your good office and SSD FATA on 20/07/2016 but no action has been taken up till

‘now there is no vacant posts of paramedics, however 26 charge Nurses posts are Iy:nq' ‘
' vqcant under the control of undersigned.

Therefqre, it is requested that this office may kindly be guided to release their
- ‘salaries Qr'oth'erwise. to avoid more litigations.
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- VAKALATNAMA

 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, -
| | PESHAWAR S

o (APPELLANT/PETITIONERS)

OF 2018

VERSUS

.'Di.re'gtor Health Services (Merged Area) & OTHERS
o L - - (RESPONDENTS)

|/We Ao o b .
Do hereby appoint and constitute  MUHAMMAD MAAZ
MADNI, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
‘my/our Counsel/Advocate in the above noted matter, without
" .any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter. '

Dated. 2-9/11/.2018
j S CLIENT:

'«ﬁfm/ |

- MUHAMMAD MAAZ MADNI
' ADVOCATE

OFFICE:
"Flat No.3, Upper Floor,
Islamia Club Building, Khyber Bazar,
Peshawar City.
Phone: 091-2211391
Mobile No.0345-9090737, 0333-9313113




