14.07.2022

R
e

10.06.2022 Appellant present through representative.

Muhammad Riaz Khan Paindakheil learned
Assistant Advocate General alongwith Zewar Khan S.|
(Legal) for respondents present.

_ File to come up alongwith connected Service Appeal
No.3081/2021 titled Hazrat Bilal Vs. Government of Khyber

Pakhtunkhwa on 14.07.2022 before S.B.

(Rozina Rehman)
Member (J)

- Junior of learned counsel for the appellant present. Mr.
Muhammad Adeel Butt. Additional Advocate General for the

respondents present.

Junior of learned counsel for the appellant requested for
adjournment on the ground that learned counsel for the appellant
is busy before Hon’ble Peshawar High Court, Peshawar.
Adjourned. To come up for preliminary hearing on 12.09.2022
before S.B.

(MIAN MUHAMMAD)
MEMBER (E)

L3y



17.11.2021

27.01.2022

29.03.2022

Counsel for the appellant present.
Learned counsel for the appellant seeks
adjournment. Adjourned. To come up for preliminary
hearing on 27.01.2022 before S.B. '
¢ .

(Mian Muhammad)
Member(E)

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Addl: AG alongwith Mr. Zarshad Ali, SI for respondents

present.

Learned AAG requested for a short adjournment and stated
at the bar that reply/parawise comments is under process and will
be submitted well before the next date of hearing. Request is
acceded to. To come up for reply/preliminary hearing on |
29.03.2022 before S.B.

A

(Mian Muhammad)
Member(E)

Learned counsel for the appellant present. Mr. Muhammad
Adeel Butt, Addl: AG for respondents present.

Written reply/comments on behalf of respondents not
submitted. Fresh Notices be issued to the respondents for
submission of written rely/comments. Adjourned. To come up for

written reply/preliminary hearing on 10.06.2022 befor
£

(MIAN MUHAMMAD)
MEMBER(E)
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- 01.09.2021 Learned counsel for the appellant present. Preliminary arguments

heard.

S

Learned counsel for the appellant agitated and assailed the
impugned order dated 08.04.2020 where-under the services of Special
Police Officer (SPO's) working in District Swat were regularized w.e.f
01.03.2020. He contended that the regularization of services of the
appellant was required w.e.f 26.06.2009 instead of 01.03.2020. In support
of his argum‘eﬁts he referred to judgen’1ent of the Peshawar High Court,

- Peshawar'in’writ petition No0.2013-P/2016 dated 24.10.2017 as well as
Section-3 of the Khyber Pakhtunkhwa Employees (regularization of
service) Act, 2009. The appellant submitted his departmental appeal on
10.09.2020 and the instant appeal was instituted in the service Tribunal
on 03.03.2021. As the question of limitation is involved, let pre-admission

' hotice be issued to the respondents to assist the Tribunal on the point.

To come up for preliminary hearing before the S.B on 13.10.2021 .

(Mian Muhammad)
Member(E)

13.10.2021 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for respondents present.

Learned counsel for the appellant requested for adjournment
on the ground that he has not made preparation of arguments.
Adjourned. To come up for preliminary hearin fore the S.B
on 17.11.2021. '

(MIAN MUHAMMAD)
MEMBER (E)
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proceedings
1 2 3
1 05/03/2021 As per direction of the Worthy Chairman this case is
submitted to the S.B for decision on 6ffice objection. To be put
up there on (9 ’QS/)/I
REGISTRARY,
19.05.2021 Due to demise of the Worthy Chairman the Tri
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The appeal of Mr. Biloor Khan Belt no. 1880 Police Department received today i.e. on
01/03/2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Copy of appointment order mentioned in para-1 of the memo of appeal is not attached

with the appeal which may be placed on it.
2- Copy of regularization of service order of the appellant mentioned in para-4 of the
memo of appeal is not attached with the appeal which may be placed on it.

No__ Y8 s,

Dt. eﬂo& /2021

REGISTRAR ¢

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Muhammad Anwar Khan Adv. Pesh.
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BEFORE THE KtlYBER PAKHTUNKHWA TRIBUNAL
PESHAWAR

3(1 3/ /2021

“~rvice Appeal No_

Mr. Biloor Khan

......................

Applicant/Appellant
VERSUS

Government of KPk through Chief Secretary & Others

ceeveeneeernensans Respondents

[ . .
APPLICATION FOR CONDONATION OF DELAY If Any

Respectfully Sheweth:

1. That the applicant is filling accompahyirig appeal

in this Hororable Service Tribunal.
2. That the ipplicant has requested for the Back
Service & Back benefits bu ’_cill date no action has

been taker on her appeals.

That departmental appeal l"..és not been rejected on

(O8]

the grour.d of limitation.
. R A

¥
I3

4. That time and again the applicant submitted

applicaticns / appeals for Back Service and Back

* benefits sut no reply has been given.

5. That for 'he reasons above, the delay, if any ought | |

to be con loned.



&
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It is, therefore, requested that the delay if any,
infilling the ~departmiental appeal / the instant appeal be !

graciously condoned and the appeal be decided on merits.

-/

L

Applicant

Throﬁgh 2

Muhammad Anwar khan
(Pashtun Ghari)
Date: __/ /2021 ' Advocate High Court,
| Peshawar

~ Affidavit:

I, Mr. Biloor Khan S/o Wazif Khan, Belt No 1880,
R/o - Kalkot Tehsii  Sherengal,  District Upper  Dir
do here by solemnly aifirm and declare on oath that the contents
of the above Application are true and correct to the best of my
knowledge and belief and nothing has concealed from this
Honorable Tribunal. |

L vla A
Date:(z7 /0242021 Deponent




¢t

BEFORE THE KPH. SERVICES TRIBUNAL, PESHAWAR
Service Appeal No._____ /2021

Mr. Biloor Khan

........................ Appellant
VERSUS
Government of KPK through Chief Secretary & Others .
...............,.Respondents
INDEX
S.No| - Descripticn of Documents Annex | Pages
1. | Grounds of Service Appeal 1-4
2. | Affidavit : 5
3. | Addresses of Parties , ' 6
4. | Copy of Contract recruitment selection A 7
committee
Copy of Judgmenit dated 24/10/2017 B | 819
6. |Copy of Reply in Writ Petition C 20-22
1980/2016 |
7. Copy of Regular Pay Slip | ' D 23 .
8. | Copy of Application E 24-25
9. ) Copy of Pension rules for qualifying F 26
- | Service
10. | Wakalat Nama - | | 27
Appellant

Through /‘

Muhammad Anwar Khan
(Fashton Ghari)

Advocate High Court,
Peshawar

Date: 2\_2/9)‘/2021
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BEFORE THE SERVICES TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR

“ervice Appeal No. /2021

\Ir. Biloor Khan S /o Wazif Khan, Belt No 1880
R/ o Kalkot Tehsil SherPngal District Upper Dir

'l
| VERSUS‘
1. Govt of Khyber Pakhtunkhwa, Through Chief Secretary Khyber
Pakhtunkhwa, Civil Secreteriate Peshawar.

2.  Secretary Finance Department, Khyber Pakhtunkhwa, Civil
Secreteriate PeShch war. A

3.  The Provincial Pohce Officer Khyber Pakhtunkhwa, Civil
Secreteriate Peshawar.

The Deputy Inspector General of Police Malakand Reglon
Malakand.

eeeeessssssssssssessessensessssss RESpONdents

'Appea] “u/s 4 of the Khyber
Pakhtunkhwa Service Tribunal Act,
1974 against the order dated 1-3-2020
of The vResponde'nts No. 3, whereby
Appellant service has been regulized
from  contract Service. The
‘Regulization order of 2020 may be
considered w.e.f, 2009 instead of

2020.

Prayer in | Appeal
On Acceptance of the instant appeal, The

Respondents may be directed to count the Temporary Services

of Appellant with effect from his initial recruitment dated 26-06-
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2009 toward his _regular service for the picrpose of grant of

pension and he may ke allowed pension and other benefits.

Respectfully Sheweth:

The appellant sﬁbmits as under:

That the Appellant has been appointed as SPO (Special
Police Officer) in Police Department on fixed Pay Rs.

15000/- PM in the Year 2009 in prescribe manner by

- selection committee. (copy of contract recruitment

b); selection committee is attached as Annexure
A) |

That the Respondents admitted the contract serv1ce of
appellant w.ef 2009 in reply in writ petltlon No

1980/2016 latter on along with other Similar Special

Police force regulizared by Peshawar High Court

~ Peshawar ir, writ Petition No 1980/2016 w.e.f

24/10/2017. The appellant is at serial No 09.( Copy of
Judgment is attached as Annexure B) |

That the Respondents admitted the contract service of
appellant w.2.f 2009 in reply in writ petition No

1980/2016 (Copy of Reply is attached as Annexure

0.

That the Appellanent has been regularized by the
Respondents in 2020 instead of date of initial
appointment of the Appellant. (Copy of regular Pay

siip of is attached as Annexure D)



23}
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5. That the Appellant requestedl to the Respondents for
issuance copies of contract as well as .Regular
Appointment Order but all in vain. The Appellant also
requested for Contract and regular appointment order
. through Right to 'informatioll'i Act 2013. (Copy of

application is attached As Annexure E).

GROUNDS:

A) That the Petitioner has not been treated in uc_cordance‘
with law and his rights secured and guaranteed under
the law have been badly violated.

_ "B) That the same is against the natural justice also.

' () That the Appellant remained temporary employee of the
Respondents, since 2009, t';he‘A.ppellant was regularized_
on 1-3-2020 thus in view of‘ the provision contained in
Article 371-A of the CSR the Appellant is also entitled that
his contract services be counted for the purpose of

pension.

D)That as per Judgment of Supreme Court of Pakistan in
Civil Appeél-No.1072/2005 decided on 04.04.2016 the
larger bench of August Supreme Court of Pakistan has
specifically held that the Témporary Service followed by
the conformation of regular service counted for the
purpose of pension thus the Appellant is entitled for the
grant of monthly pension by counting his service w.e.f the

date of his initial appointment.

E) That there are a number of Judgments in identical cases.

Therefore, Respondents are 1.ound to follow the same and
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should have acted inaccodance with law & judgment of

. August Supreme Court of Fakistan reported in 1996
SCMR 1185. ’

F) That the Temporary service followed by confirmation/
regular appointment gave the Appellant a right that his

service be considered as regular service.

G) That the Respondents are using different yard stick and
are violating the provision of their own Law/ rules/
calendar and the constitution of Islamic Republic of

Pakistan 1973.

H)That the Appellant may kindly be allowed to advance
additional urguments at the time hearing of the instant
Service Appeal.

It is, therefore, most humbly préyedv
that on acceptance of the iv stant service appeal, the
}impugned regularization order 2020 may very
graciously be consider w.e.f his initial appointment i.e.

2009 instead of 2020 with all back benefits.

Any other remedy which is deemed fit by
this Honorakle Tribunal in the interest of justice, may

- also be granted in favour of appellant.

e A ” f),/
o
Appellant

Through ﬁq

Muhammad Anwar Khan
(Pashton Ghari)

Date: 37/ ¢2/2021 Advocate High Court
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BEFORE THE KFX SERVICES TRIBUNAL, PESHAWAR

Service Appeal No.___ /2021

Mr. Biloor Khan

........................ Appellant
VERSUS
Government of KPK through Chief Secretary & Others

.................. Respondents

AFFIDAVIT

- I, Mr. Biloor K han S/o Wazif Khen, Belt No 1880,

R/o Kalkot Tehsil Snerengal, District- Upper Dir, do hereby

solemnly affirm and declare on oath that the contents of the
accompanying Service Appeal are true and correct to the best -
of my. knowledge aridd belief and nothing has been concealed
from this Tribunal. '

Ul /’L

DEPONENT
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BEFORE THE KPK 3ERVICES TRIBUNAL PESHAWAR

W) INLATIy 2 e

Service Appeal No. i /2021
ir. Biloor Khan

TIPS Appellant
VERSUS |
Government of KPK through Chief Secretary & Others

ADDRESSES OF PARTIES

DRESSES OF 1 A5222

APPELLANT

Mr. Biloor Khan S /o Wazif Khan, Belt No 1880,
/ R/o Kalkot Tehsil Sherengal, District Upper Dir

RESPONDENTS

REDE UM 2= ===

.. Govtof Khyber Pakhtunkhwa, Through Chief Secretary Khyber
Pakhtunkhwa, Civil Secreteriate Peshawar.

5.  Secretary Finance Department, Khyber Pakhtunkhwa, Civil
Secreteriate Pesbawar.

3. The Provincial Police Officer Khyber pakhtunkhwa, Civil
Secreteriate Peshawar.

4. The Deputy Inss;j)ec{or General of Police Malakand Region
Malakand. o

o
Appellant
Th:'ough j
Muhaclﬁ“ﬁl‘éafnwar Khan

(Pashton Ghari)
Date: 277/ 92/2021 Advocate High Court



S CORDER . <L oo e T
‘/"“‘7/,"/ e A rec':r.‘uitmer.t Coiamilee consisling  of the following % . &
e Police officers is hereby cciistituted under the supervision of- the
undersigned for ro .mtment 0: Spciai Pelice O.ucvs' on 22/06/2009 to .=
26/06/2009 at Police Lines Tlrrqergafa Cir Lower. ,
1 Mr Fale,‘d\Nﬁ Khan C‘z! v erl’ 1ton"f 1t of Police !n;/cf:.sﬁgation‘ A
2. Mr Purcht - han Depu * Surering «erdent of Police Legal.
3. Mr. Khan Raziq KhantsDPO-Tiv gara "
4. Mr. Shas ' Jazir Khan ) Jeputy § L erintendent of Police H.Qrs.
, .| #1578l Basnr han LmoQ Mficer e
C ©\ 6 0OHC
.-'- ot
w.@ recruitm: 2t Compmitiee will ensure that tm
se!dctlon of the: Spacial Polic: Offirers will be Lota.,\; fair, Lransparen‘t o
‘ ‘ and puro on mixrit basis acc: O'ing to Mrovincial Poiice Officer K:/l.emcl:
| No.15392/E-il dated 20/06/20. 9. |
. : ’”7\'\
- . \/Iu..ﬁ'J\}'mm) | o
- o T:Sh: QPM -
. . ~ District Police Officer, "
‘ ' - DirLower at Timergara.
g - e
‘ © No ﬁ@o? /g [CHC dated Tir-argarathz 26 /f /12008
| , B Ceoy forware » ior i aticn 1o e -
" 1. Provincial I+ ohcc Officar, NLF G P ecshawar,
’ 2 Dcputy Msr,cctor Gcr ( ral of Polxcc Malakandi chuon 11 Sw =
: 3. Mr. Falcek N:z Khan S '\er endunt of Police ! 'wcstlgatxon
-: . 4. Mr.Purdil <han Dopu‘ * Supaeriniandeont of Police Lega_l. '
: + 5. Mr. Khan Fi-zig Khan $DPO-Timrrgara
- 48 Mr Shaih Wazir Khan r epuly Sooerintendent of Police H:Qrs, - AR
[ I 7. Sl Bashx, Kaan Lines. Office - qu f’;@/ . S
i 8. 0HC . / - Pﬁ‘f‘f‘?ﬂ:@/



REFORE THE PESHAWAR HIGH COURT, PESHAWAR
" Wit Petition No. 1980 [ 0f 2016

1) Muhemmad Anawr Son of Muh
Belt No0.227. = :
'2)  Katoor Khan Son of Akbar Shah Belt No*502,_“
3) Muhommad Aslam Scn of Muhammad Belt
. N0.8f;:‘, ’ |
4)-  Bakhs Biland Son of Rasool Shah Belt No.566.
5) * Islam ud Din Son of Umar Jan Belt No.568.
6) Palas Khan Son of Saadat Khan Late Belt
No.578. ,
7)-  Shali Naseem Khan Son of Noor Muhammad Belt
No.557. |
8)  Muhammad Haroon Son of Akbar Said Belt -~
' No.567. -
@) Bilowur Khan Son of Wazeef Ullah Belt No.312.
10) Said ur Relman Son of Muhammad Sherin Belt
No.521. . | o
11) Muhammad Ali Son of Ajda-Khan Belt No.547.
12) Naseer ud Din Said Muhammad Belt No.555.
" 13)~" Umarzada Son of Shams ud Din Belt No.5 70.
14) Iftikhar Ahmad Son of llam Khan Belt No.264.
.-"15) Hazrat Bilal Son of Juma Khan Belt No.569. -
~>"16) Bakl:t Rawan Son of Musafar Shah Belt No.566. ~
17)+ Aziz Ullah Son of Shanshi Khan Belt No.548.
18) Hazxrat Ali Son of Wazeef Ullah Belt No.34
19) Mifiah ud Din Son of Muhammad. Khalig Belt .
‘ No.565. ‘ !
J 20) Noov ul Islam Son of Muhammad Nabi Belt
No.285. S
21) Afzul Khan Son of Palas Khan Belt No.577.
22) Shaukat Hayat Son of Fazal Hadi Belt No.573.
23)  Sher Ahmad Son of Gul Azam Khan Belt -No.554.
24) Sartaj Son of Fazal Hadi Belt No.556.
25) Muhammad Bashar Son of Muhammad Mukhtiar
Belt No.563. o

\ 26) Gu. Sher Son of Muhammad Noor Belt No.571.
¢ FILBY TOIAY !
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i
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et 87) Zafar Ali Son of Daud Khan Belt No.3026.
' 88) Lal Iviuhammad Son of Rustam Gul Belt No0.3232
. 89) Bakth Zaman Son of Rozi Khan Belt No.3316.
190)  Syed Zafar Ali Son of Mian Gul Belt No.3273.
91) Syed Irshad Ahmad Son of Khursheed Ahmad
Belt No.3079. :
92) Abdu. Majeed Son of Shar Makhaz Belt No.3216.
"93) Noor Haider Son of Ali Haidar Belt No.3017.
94) Hakim Said Son of Sultan Pervez Belt No.3051.
95) Ibrahim Son of Abdul Ghafoor Belt No.3081.
96) Alamzeb Son of Mujtaba Belt No.3259.
97) Khial Muhammad Son of Rustam Gul Belt
No.3i77. -
98) Sami LIllah Son of Mian Pir Bacha Belt No0.3181.
99) Mian Said Ali Son of Mian Said Muhammad Belt
No.3525.
100) Nowsher Son of Naseer Belt No.3136
All Residents of Deputy Inspector General Malakand
Region, Mclakand.
' v v 0o Petitioners.
VERSUS

1- Secreftary Home Department Civil Secretariat,
Khyber Pakhtunkhwa Peshawar.

2- Secretary Finance Department Civil Secretariat,
Khybz2r Pakhtunkiwa Peshawar.

3- The Provincial Police Officer, Civil Secretariat,
Khyher Pakhtunkhwa, Peshawar.

4- The Deputy Inspector General of Police
Mala’cand Region Malakand. |

.. Respondents
WRI{ PETITION HNDER ARTICLE 199 OF
THE CONSTITUTION OF THE ISLAMIC
REPIIBLIC OF PAKISTAN, 1973
~ Respectfully Sheweth:

The petitioners submits as under:

1- That tae petitioners are the citizen of Khyber
Pakhtizakhwa an envolled as Constables in Special /J\j "
Police Force by respondent No.3.

WP1980P2016GROUND
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. IN THE PESHAWAR HIGH COURT, PESHAWAR.
“FORM ‘A
FORM OF ORDER SHEET

2»

Date of.
Order
1
24.10.2017
Ve e
/// C

o8l

7/z>/>

W.P.No.1980-P/2016 with L.R.

Mr. Muhammad AnWar Khan,
Advocate, for the petitioners.

Tl QA - Tt s 5em A WG
AAG,for the Provincial Government.

Present:

ok

1JAZ ANW/R, J.- Same order as in the connected writ petition

\K
2 -:'\Q‘ﬂ (\l"

R .

. a
No.2013-P/2016. e
(\ /zwﬁ/( A’/
L// - /// 7
, _J;anF JUS&’Iu:
“ a.'.‘/ l (
. Q.’//Ws 777 b
' JUDGE 4

ot
1&".'

*.T.Shah PS*,

How'bic Mr. Justice Yahya Afridi, HCJ and 1on'ble Mr. Justice 1jaz Anwar, §
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Judgment Sheet

IN THE PESHAWAR HIGH COURT,

PESHAWAR
JUDICIAL DEPARTM

W.P No. 2013-P/2016. T

JUDGMENT \C\§,
Date of hearing:.......... 24.10.2017

A T ;”.:;" L
P e
‘\ ¥

" Petitioner {s) Ahmad Khan and 99 Sthers by

Muhammad Anwar Khan Pashton Ghari, Advocate.

Respondent (s) Secretary Home Department Khyber
Pakhtunkhwa and others by Malik Akhter Hussain
Awan,AAG. . '

TJAZ ANWAR, J.- The petitioners Ahmad Khan

"and'99 others in the instant writ petition No. 2013-P/2016 as

“well as the petitioners in the connected writ petitions No.

!

1980 of 2016, 2109 of 2016, 2146-P of 2016, 2182 of 2016,
2183-P of 2016, 2231-P of 2016, 2330-P of 2016,2437-P of
2016,2481-F of 2016 2538-P 0of 2016 and 3197 of 2016, have
asked for issuance of an appropriate _writ. directing the
respondents to give them benefit under the provisions of the
Khyber Pakhtunkhy\;a Employees‘(Regularization of lService)
Act, 2009, whereby services of all ad-hoc and contract
employees h?éve been regularized. |

2. As qm all the writ petitions, one and same point is
raised for determination, thereforé, we propose to dispose of
all the writ petitions through this single judgment in 'W.P.

No.2013 of 2016.
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3. Precise facts of the instant writ petition and the
‘connected writ petitions are that the petitioners in all the writ

 petitioners, after fulfilling the selection process as provided

in letter No. 523-29 PA (OPS & Trg) dated 26.6.2009, were
enrolled in. < pecial Police I~;orce in the year, 2009, on two
years COritrac:‘j't Basis-. The contract of petitic'l)ners' was extended
from time to‘: time. The Provincial Assémbly passed Kﬁyber
Pakhtunkhwé Employees (Regularization of SerViée) Act,
2009, whercby' all the contract employ_ees holding a post on
31.12.2008 or till the commencement of the Act, were
declared as regular civil servants. On the strength of the
above said poIicy, services of other employees were
regularized, _1loWevef, the petitioﬁars were d.eprivedv from the
benefit of it, therefore:, they approached the respéndents for
regularization of their services on the strength of the above

said policy but in vain, hence, the above referred writ

petitions.

4. Respondents submitted their comments, wherein
they state¢ that in view of éngoing operation against
militants ir. the proviﬁce, the péréons from the Inteﬁally
Displaced persons (IDPs) were ordered to be appointéd in the
Special Policée Force on contract basis, therefore, the policy

of the year, 2009, referred to ibid, is not applicable to the

case of the petitioners. FESTED

1Ty |
Pa 5‘:/2/"«’;@2'5 gox.ir-‘
y’/‘/’/\ v 2017

A b gxta
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5. Leamed counsel for the petitioners argued that the

petitioners were appointed in Special Police Force since the

~ year, 2009-2010 and théy.are performing their duties till date

with the same terms and conditions. They argued that the

* petitioners have rendered almost ten years service, but they

have not bee given service protection. They referred to the
Khyber P:iE«:htunk.hwa,v.v Employees - (Reguléﬁzation of
Services) Act, 2009 and argued that employees working in
different dcéartments have been regularized except the
petitioners despite the ‘f-act that thé job of the petitiorier is
exactly the same with those employees, who are performing
their duties }in regular police fo;ce, therefore, the act and
action of the respondents is discriminatory.

6.  Conversely, leamed AAG argued that while
appointing the petitioners, there wés ﬁo speéiﬁc criteria to be

adopted and it was, in fact, for the encouragement and

]

cOmpensatioh of the Internally Displaced Persons, such
-recruitment was made. He argued that there is great
difference in the criteria of Special Police and Regular

* Police, therefore, the Khyber ‘Pakhtunkhwa Employees

(Regularizzetion of Services) Act, 2009 is not applicable to
the case of patitioners.
7. We have heard arg:_;:ulnents" of ‘the learned

counsel for the parties and have aiso perused the record.
Aq/ﬂ/:ﬁﬁt
b4 7
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8. Perusal of the record reveals that, initially, it was
décided for the recruitment of 6725 personnel in Swat,
Buner, Shan_gla, Dir Upper and Dir Lower Districts on
contract bas:s as Special Police. Force, theré'aﬂer, such
appointments were élso made in other Distriéts of the
province of Khyber Pakhfunkhwa. Initially, there was no set
criteria for su:ch recruitment as the same was to be made from
the Internally Displaced persons (IDPs), however, even for

such appointments, there was a Recruitment committee to be

" headed by District Police Officer that was required to observe

the age, physical fitness, i.e., height, chest etc. After advent

~of time, the issuance of advertisement for the filling of such

posts was zlso made mandatory. Vide notification dated
24.10.2009, .l the Provincial Assembly has promulgated
Khyber P‘a&chturﬂchwa Employeés (Regulariiation of
Services) Act, 2009. The relevant section 3 of the said Act is
reproduced for ready reference.

Scetion: (3) '

Regularization of scrvice of certain employees. All
employses including recommendee of the High Court
appointed on contract or adhoc basis and hold that
post on 31st December, 2008 or till the commencement
of this Act shall be deemed to have been validly
appoinied on regular basis having the same
qualification and experience for a regular post:

According to the above section, there are three

conditions for regularization of service of the contract

Avsts
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employees, namely, (i) employees must have been

.appointed on contract or adho:s basis, (ii) they were

holding the said post on 31.12.2008 ér till | the
commencemént of 'this Act, i.e, 24.10.2009, and (iii)
having the pre-requ'isite qualif?céfion and éxﬁe.rience
required for régular post. |

Similatly, secfiori 2 of the Act says that:-

Scction (2).

a)--ee .
aa) “Contract appointment” means of a duly
qualified person "made otherwise

than in accordance with the prescribed method
of recraitment.

b)“employec” means an adhoc or a contract

cmployee appointed by Government on adhoc or

contract basis or second shirt/night shift but does

not include the employees for project post or

appointed on work charge basis or who are paid

out of contingencies
9. It is pertinent to ‘mention here that earlier the
Provincial Government, vide Khyber Pakhtunkhwa, Civil
Servants (Amendment) Act, 2005, amended section 19 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973. The
Provincial ‘Government regularized the services of contract
employees throughout the province but benefit of Section
19(2) was rnot extended to some of the employees on the
ground that they have not been appointed in the prescribed

manner. The controversy came up before this Court in a case

of Dr. Riziwvanullah and 42 others vs. Government of

,4 HJ‘/')‘i:,'/
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N.-W.FE.P through Chief Secretary, NWFP, Peshawar and

" 4 others ( 2099 PLC (CS) 389) wherein it was held that:-

16. A bare look at the history of legislation on this
subject in the past further reinforced the above view that

the petitioners’ service have been duly regularized by the

lcgislatﬁ’:e and nothing has been left for the executive to |

notify (heir names in the official gazette or to pass any
executive order. In this régnrd, the N.-W.F.P Ad hoc
Civil Scrvants (Regularization of Services) Act-II of 198‘7
is muck relevant wherein a proviso was added to section
3 thercof to the following effect:--

“Provided that---

(i) the services of such civil servants shall be

deemed to have been regularized under  this

Alct only on the publication of their names in the
" official Gazette,”

L3

In the N.-W.F.P Employces on Contract Basis
(Regularization of Services) Act, VIII of 1989, Scction 4
is couched in the following worcs;-

“S. Regulation of services of certain Civil Servants.--
- (1) Notwithstanding anything contained in any law
for the time being in force, any Civil Servant, who is
or Kas been appointed or decmed to have been
appointed against any post in any Government
Department under scction 3 of this Act shall be
deemed to have been regularly appointed from the
dati of -his continuous afficiation, subject to
eligibility, according to the service rules applicable
to the post, verified by the administrative Secretary
of the department concerned.”

17.  Again the same language was uscd in scction 4 of
the N.-W.FP  Employces on Contract Basis

(Regularization of Services) (Amendment) Act-II of

1990. ,

18. ?;The relevant prox;ision of the Act (IX), 2005 has
been =»\§6r_dcd almost in a totally different language
whcrciﬁi nothing has been left for the administrative

sccretaries or the heads of the  attached

department/competent authoritics to issue notification

ATT /9:", FED



Fid

s

2

)

NDO

2
with repard to the regularization of service of contract
employeus  because  the object has been ‘clearly :
accomplishcd through the plainly understandable words
used in saction 2(2) of the Act (1X) 2005. On this analogy
all the petitionci’s stood regularized on coming into force

“of the Act. .under discussion  and issuance of
notification/exccutive order in this regard would be only
a formslity for the departmental heads/administrative
sccretaiies. Thus authorities were under statutory
obligati¢n to do what is required by the law to do and
the petitioners were not required under the said

provision to approach them for issuance of such

order/naotification.”

10, In the present case, the petitioners have been
‘appointed by the Departmental Selection Committee and

faced the process of selection regarding physical fitness,

height, chest etc. They are performing their duties since year,
2009. Differant documents were placed on file, according to
which, number of Special Police Force employees were

proceeded under the Khyber Pakhtunkhwa, Police Rules,

H

'1975. It has also not been denied that _the‘ petitioners are

performing exactly the same duties as performed by the

members of the regular police. Therefore, we found that the

 case of the petitioners squarely come within the purview of

i
i

the provisic..ihs of the Regularization Act, 2009, referred to

ibid, because they have been appointed on contract basis in a

manner preicribed by the Government at that time and that

they have also been appointed between the period which was
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given by ' the Khyber  Pakhtunkhwa Employees

- (Regularization of Services) Act, 2009 (ACT No. XVI OF
2009). |

11, it is pertinent to mention here that the special

Police Force s performing duty side by side with the regular

police. They encounter terrorists and embraces “Shahadat”.

" Their cases ior grant of “Shuhada Package” were, initially,

regretted by the Provincial Government, however, this Court

in a judgment and order dated 19.5.2015 in W.P No.

2502/2015, held their families to avail the said benefit,

announced by the Provincial Government.

12. There is yet another very important aspect of the
case that is the definition givén t; the contract employees is
clear enough to bring the casé ¢{ the petitioner within the
purview of the Khyber »akhtunkhwa Employees
(Regularizat'on of Services) Act, 2009, because as objected
by the respondents the appointments of the petitioners on
contract basis was made otherwise than the method

prescribed under the recruitment Rules. In fact, the intention

of the le‘gislature' while promulgating the Khyber

" Pakhtunkhwa Employees (Regularization of Services) Act,

2009, was o0 regularize all those contract employees, who

were appoiated not in accordance with the prescribed




e

procedure and who were holding post on 3 1.12.2008 or uptill
24.10.2009. |

13. | When aﬁalyzing the case of the petiti.oﬁers on
the touchstone of the'Act of 2009, we leave no doubtv in our
mind that the petitioners stood regularized by operation of
law on the promulgation of the Act, ibid.

14. _ For the stated reasons, this and the connected
writ petitions are allowed and it is declared that' those

petitioners who are holding the post of constable/Special

Police Force on 31.12.2008 or till the commencement of the ,

Act, 2009, ibid, i.e., 24.10.2009 shall be deemed to be

regularized.
Anncunced, ' ‘ 9

Dt.24.10.2¢:17

(M,zmu [ X3] (DB of Hon'able Mr. Jusiice Yahya Afridi, 11CJ, and
-Hon“able Mr. Justice ljte Anwar.)
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BLI‘ORI’ THE HONOR.ABLL PESE {AWAR HiIGH COURT PESHAWAR

A rit Petition No. 1980-P/2016

J{uhammad Anwar and others..........cccoiiviivcnicnniee e e eeen o (Petitioners)

|

Versus

Government of Khyber ?akhtunkhwa through Secretary Home & Tribal Affairs,
PeShawar and OHETS. ... i eeveeeeeeeeeeesseees e eeeeeeeseseseeseessseeseeees (Respondents)

Subject:-

Preliminary Objections;-

COMMENTS ON BEHALF O)I' RESPONDENTS

\

a) The petit:oa has not been bascd on facts.
b) The petitior is not maintainabile in the present form.
c) The petition is bad for non-joinder and mis-joinder of necessary
parties. ~
d) The petitioners are estopped to {ile the petition.
e) ! The petitioners have got no causc of action to file thc petition.
1)) The petition is barred by law and limitation.
2) The petiticners have not come 0 the Honorable Court with clean
_ hands.
FACTS:- .
' 1. Correct to the extent that in view-of insurgency of militancy in
Khyber Pakhtunkhwa, onpoing operation against militants at
Malakand Region, to encourage community policing and to
“compensate the Internally Displaced Persons (IDPs), the government
& sanctionad funds for recruitient of Special Police on contract basis
- 17/ for assistance of the regularl olice.
A 2. “Correct to the extent that petitioners and others were recrulted on' e
v () g’“\‘ 4 g
ﬁ-r..,j: ey Al contract basis however, there is great difference in the criteria. Q‘ o
£ Vewd Comet . : : .
Ao Ghe { ) prescribed for special Police and regular Police,
Y A Lo et L. e v .
K ! 3. Correct t¢ the extent that pctitioners were initially recruited on
- contract bisis for two. years and the contract was cxtend {rom time to
time.
~ /4 ( ( Correct to the extent that Speciai Police assisted the regular Police in
s Ll SO G o _
.i (V/) i 4 discharge of their functions but they were untrained and
),:. ¢ (a-/)/ IS inexperierced fellows.
~—-’/_‘/‘ h . ~ . . v gy
5. Incorrest, the selection provess of the Special Police were different
LA + than proscribed for regular Police. ,’—H’{’%'[;/'
b )

Q“f’w ]‘} CCaAB N f’ffrf@( Jr
) B "f’ O/(~ w
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6. w Correct, o the extent that Special Police assisted regular Police and
SN “’C';A A las );overnmen. had chalked out proper Policy for grant of "Shaheed"”

'é fj‘:a/'é{[ yj package to legal heirs of Specia: Police "Shuhada”.
L \ ‘)\/ i

l‘ca‘:}’ “ Incorrect, NWFP (KP) employces (Regularization of Service) Act,
D D 2009, is not. applicable to petitioners. According to Section 2 (f) of
~oc 20 the Act, “Pest” means a post under gove/:rnment or in connection

~—
with affairs of government to bz fitled in on the recommendation of

h“_._.-—.-..,.

» e e et Ose st
Vs M’L@\ commissior: and -the post of constable does not fall within thc
8 | b o F oo
category of commission posts. Again appomtment seniority &
o promotxon -of Police departm: nt is governed by Special law i.c.
Police order :md Police Rules.
s ¢~ t \\~“‘_~8”L' - Incorrect, tae petitioners praycr for re ularmmon was without an
§ ot ””N\W 5 force and substance. As explained in reply to Para-7 that NWFP
N7
YN V’r iﬁ .5y (KP) employee (Regularization of Service) Act, 2009 is not
7 applicable to the petitioner. There was great difference in physical,
Co A / 7 age, educational, criteria prescribed for special Police and regular
! R TR Police. Again the members of special Police were the recommended
N ;'-:./ ',' oo T ' )
T by the notables of the village and not by sclection committee
;_\_‘Qf;f"’.'.l':'. y . " ¢ y
constituted for recruitment of regular Police.h
9. Incorrect, the petitioners werc appointed on contract basis and most
foy i
A €oimeme * S'% /. S“:“’ of them were already overage as age limit for special Police was 45

VPR S [’\ ") \S“/Sl

T4 b earn years as against 25 years age 'imit for regular Police. The petition of
s {L o _/_\ . A r" - ; :

petitionef is not sustainable or the given grounds.
GROUNDS:- |

a) Incorrect. petitiouer‘s were employedb on contract basis and their case
~ is not covered under NWEP (KP) Employce (Regularization of
Service) Act, 2009.
b) Incorrect, members of Special Pofice are allowed to participate in the
,l')/ examinacion of recruitment of regular Police subject to fulfilling the
prescribed ’qualiﬁcations. Also cdditional 03 marks are allotted to
such candidates on qualifying the examination.
c) Incorrect, ‘gpctitioners voluntarily joined special Police on contract
basis an they were well in picture of the fate of the contract service.
d) Incorrect, {c_ontract service is no ground for regularization and there
is no rule or law which may allow regularization of petitioners.

That respondents may alse scek permission of raising additional

grounds daring arguments of the case. p et

Pege e S )y

/



/

i

t

Q

&

£

- e -

>

It is therefore, prayed that the petition of petitioners may be

dismisscd with costs.

'
Sectetfy to Gov: of Khyber
Pakhyptkhwa Home & TAs department

! Peshawar.

- ocretaty
(Respondent Nﬁnme"bu ankhva
, ex

Ak
( Inspector GIW
Khyber Pakhtunkhwa,

! Peshawar
(Respondent No.3)
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Inspector General of Poii_ce,
Khyber Fakhtun Khwa,
Peshawar

-ubject: “Issuasice of Regular & Contract Order of Special
Police Force” .

Respected SIR,

Witfh due respect, it as stated that please issue me
“opy of my regular & Contract order.

It is my humbly request to provide me a copy of regular &
Contract Order as soon as possible; I will be thankful to you.

you’re sincerely,

Clo
Belt No: '
Dated:
Aot 7
_F
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"1 THE COURT OF

1
L ]

@v(au%la/w
JSUHPAE TR Ry
ttioner/ Defendany .
2pellant/ - Complainant
“"aintiff.

“No.../. ( / Police Station; ... . e .
1rgl Ufs.. e i b '

ML to wifom these presents 'sh)a?f come that I the.undersigned appoint:

/ I/’lb am md d : /1 nwar .:Kllj an y(Pushton Ghari),
Adwvocate, High Court; Peshatvar (herein ahter called the advocate)

the  Appellant/Petitionar in the above mentioned case, to dg 4l the rollowing ac
37y of them that s to say: '

lo be the Advacate [gr
ts. deeds and things pr

) Toact and plead in'the above mcntioned case in this.court nt any other Court in which the same
may be tried or heard in the first instance ar in appeal or review or execution or in any other
stage of its progress untit its final decision :

Ta sign, verify and.present pleadings, appeals, cross - ahjections ‘petitions for execution, review
- revision, withdrawal, compromise or gther petition ar sffidavits or other documents ag shail
be deemed }'ecessary ar advisatie for the prosecutior. of said case in all it stanes.
3) To withdrav: or compromise in the said case or submit 1g arbitration any dif
that shall arise touching or in any manner relating tn the said « age
4) Toreceive r1oney and grant receiots therefore and to do oll niiter acts and thingz
. necessaryts be done for the progress and the course of the prosecution of 1n said case.
~9) 'To engage iny other L2gal practitioner-autharizing him tg erircise the power and authorities
hereby conferred oft the Advacate whenever he may think fit t. do s
'AND | hereb, agree to ratify whatever the Advocste gr his subs. itute shall dg in the promises.
AND 1 hereby agree.nat to bld fhe Advocate or its substitute responsible for the result of the
said case and in cansequence of ks absence from the court when the said case is called up lor ’

ference or dispute

which may be

hearing :

AND | hereby that in'the event of the whalg or any part of the fee agreed by me tg be naid to the

Advocate remaining unpaid.. He snall be entitled tg withdraw from the prosscution of the said
case until the same.is paid,

IN WITNESS WHEREDF | hereuntg sét'my hand to these presents the contents of which have Yeen _
explained to and understand by me this_) 7 davel 0 70

s .

ULO/ 3’??
Accepted.; |

Signétare/ thumb impression

of party / parties.

Mu‘bﬁz‘m’ ad 'An_wczr Khan o chon
Advacate High [’burt-;;”e.;/féwa% o :
, el No- 0553-5262374 -

Uffice Adﬂfeéé'}j Liiw Chermber. iy 127 Mew B+ Poom, Judicial Comples, Pashawar




