4
.

¢

29.03.2022 Learned. counsel for the ap_pei_fantfprésent. Mr. Muhammad
Adeel Butt, Addl: AG for respbndénts present.

Written reply/comments on' behalf of respondents not-
submitted. Fresh Notices be issued to the respondents for

submission é__f written reply/comments.'Adjourned. To come up

for written reply/preliminary hearing on 10.06.2022 befare $.B.

(MIAN MUHAMMAD)
MEMBER(E)

10.06.2022 Appellant present through representative.

Muhammad Riaz Khan Paindakheil learned
Assistant Advocate General alongwith Zewar Khan Sl (Legal)

for respondents present.

File to come up alongwith connected Service Appeal
No.3081/2021 titled Hazrat Bilal Vs. Government of Khyber
Pakhtunkhwa on 14.07.2022 before S.B_.

(Rozina Rehman)
- Member (J)

14.07.2022 Junior of learned counsel for the appellant present. Mr.
Muhammad Adeel Butt. Additional Advocate General for the

respondents present.

Junior of learned counsel for the appellant requested for
adjournment on the ground -that learned counsel for the appellant
is busy before Hon’ble Peshawar High Court, Peshawar.
Adjourned. To come up for preliminary heari n 12.09.2022

before S.B.

(MIAN MUHAMMAD)
MEMBER (E)



14.10.2021

17.11.2021

27.01.2022

Appellant in person present.

Appellant requests for adjournment on the ground that his
counsel is not available today. Granted. To come up for
preliminary hearing before the S.B on 17.11.2021

¢

(MIAN MUHAMMAD)
MEMBER (E)

Counsel for the appellant present.

Learned counsel for the appellant  seeks
adjournment. Adjourned. To. come up for liminary
hearing on 27.01.2022 before S.B.

}

(Mian Muhammad)
Member(E)
Learned counsel for the appellant present. Preliminary

arguments heard.

Learned counsel for the appellant agitated and assailed the
impugned order dated 08.04.2020 where-under the services of
Special Police Officer (SPO's) working in District Swat were
regularized w.e.f 01.03.2020. He contended that the

regularization of services of the appellant was required w.e.f

~ 26.06.2009 instead of 01.03.2020. In support of his arguments he

referred to judgement of the Peshawar High Court, Peshawar in
writ petition No. 2013-P/2016 dated 24.10.2017 as well as
Section-03 of the Khyber Pakhtunkhwa Employees (regularization
of service) Act, 2009. The appellant submitted his departmental
appeal on 10.09.2020 and the instant appeal was instituted in the
Service Tribunal on 16.02.2021. As the question of limitation is
involved, let pre-admission notice be issued to the respondents to
assist the Tribunal on the point. To come up for
hearing on 29.03.2022 before S.B.

(Mian Muhammad)
Member(E)
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Case No.-

Form- A

FORM OF ORDER SHEET

Court of

é % I (1 /2021

S.No. Date of order Order or other proceedings with signature of judge
proceedings
T T 3
1- 07/06/2021 The appeal of Mr. Mukhtiar Ahmad resubmitted today by Mr.
Muhammad Anwar Khan Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper order please.
EZEIE I RARC
7. 70/4/7’( This case is entrusted to S. Bench for preliminary hearing to be up

01.09.2021

Ad
14

there on M’/O%/L}

CHAIRMAN

None for the appellant present.

Notices be issued to the appellant and his counsel.
journed. To come up for preliminary hearing before the S.B on
110.2021.

A

(MIAN MUHAMMAB})
MEMBER (E)




The appeal of Mr. Mukhtiar Ahmad Constable Belt no. 2092 received today i.e. on
09/03/2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

memo of appeal is not attached with the appeal which may be placed on it.
2- Copy of regularization order mentioned in para-4 of the memo of appeal is not attached

with the appeal which may be placed on it.

No. Lﬁ? /s.T,
pt. fe /03 /2021

I

{ _ @ Copy of enlistment/appointment order of the appellant mentioned in para-1 of the
| .

f

REGISTRAR ,
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BEFORE THE {HYBER PAKHT JNKHWA TRIBUNAL

PESHAWA R ‘

Service Appeal N¢. S%/ Ll /2C 1

Mr. Mr/x,lc—’t){z"“'/\- AA\%"'?//

..................... ..Applicant/Appellant

VERSUS

Government of kI 'K through Chi f Secretary & Others

..... "ieeeeeeee..Respondents

APPLICATION_'OR CONDONA' TON OF DELAY If Any

Respectfully She veth:

pmes

" That the 1pplicant is filli \g accompanying appeal

in this H¢ aorable Service [ribunal.

That the applicant has requested for the Back

Service & Back_bénefits | ut till date no action has

been take 1 on her appeal: .

That depirtmental appea has not been rejected on

the grour d of limitation. -

That tirre and again he applicant submitted

applicaticns / appeals f r Back Service and Back

benefits t:ut no reply has veen given.

That for .‘i'he reasons above, the delay, if any ought

to be condoned.



s

It is, tt.erefore, reques.ed that the delay if any,
infilling the dep«rtmental appe:l / the instant appeal be

graciously condcned and the appeal be decided on merits.

Appli

pplicant
Thrbu;.jj;h

¢ - -

IMuhammad Anwar khan

o (Pashtun Ghari)
Date: 14 /0}/2021 Advocate High Court,
Fashawar
Affidavit:
I Mr. mukhdon /)Q Son of Sultewm VM‘J Belt NO
. R/o * Tehsil
, District , do here b solemnly affirm and

declare on oath tt.at the contents «f the above Application
are true and correct to the best of 'y knowledge and belief

and nothing has ¢ ncealed from tiis Honorable Tribunal.
? .

Date:1¢/02/2021 wm

7
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- %] BEFORE THE KK SERVICES YRIBUNAL, PESHAWAR

Service Appeal No._ /2021
Mr. Mukhtiar Ahmad
e Appellant
VERSTUS |
Government of KPK. through Chief 3ecretary & Others |
................7..Respondents
- INDEX
S.No Description of Documants Annex | Pages
1. | Grounds of Service Appeal 1-4
o. | Affidavit 5
| 3. | Addresses of Parties 6
4. | Copy of Contract recruitmens selection A 7
committee | |
5. | Copy of Judg:ment dated 24/10/2017 B 8-19
6. [Copy of Reply in Writ Petition| —C 20-22
1980/2016
7. | Copy of Reg,ula'r.Pay Slip D 23
8. | Copy of App:ication E 24-25
9. | Copy of Pcusion rules for qualifying F . 26
Service | | |
10. | Wakalat Nzraa Y
} Appellan@[é"

Date:l4 / L/2021

Tirough

Muhaﬁﬁﬁad Anwar Khan

o

' (Pashton Ghari)

Peshawar

Advocate High Court,
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BEFORE TE E SERVICES TRIBUNAL, KHYBER

Service

PAKHTUNKHWA, PESHAWAR

Appeal No._ __J2021

Mr. Mukhtiar Ahmac' S/o Sultan Yous:f, Belt No 2092,
R/o Partak, Tehsil Sterengal, District tJpper Dir.

VERSHS

1.  Govt of Khyber Pakhtunkhwa, Tirough Chief Secretary Khyber
Pakhtunkhwa, Civil Secreterlate Peshawar

o.  Secretary Finai:ce Department Xhyber Pakhtunkhwa Civil
Secreteriate Peshawar.

3. . The Provincial Police Ofﬁcer Khyber Pakhtunkhwa, Civil |
Secreteriate Peshawar.

The Deputy Inspector General ¢t Police Malakand Reglon
Malakand.

rvessssseesaer ressssesssssneneessRESpONdents

App(:ll u/s 4 ~ of the Khyber
Pakhiunkhwa Service Tribunal Act,
1974 : agamst the order dated 1-3-2020
of The Respondents No. 3, whereby '
Appellant service Las been regulized .
from contract Service. The
Regulization order of 2020 may be
- cons-dered w.e.f, 2009 instead of

202¢C.

Prayer in Appeal

On Acceptance of the instant appeal, The

Respondents ma;’ be directed to count the Temporary Services

of App

ellant with effect from his nitial recruitment dated 26-06-



L | -

d\ .

5009 toward his ragular service jor the purpose of grant of

pension and he may be allowed per.sion and other benefits.
Respectfully Sheweth:: R
The appellarit submits as under:

1.~ That the Appellant has bee;u appointed as SPO (Special

| Police Officer) in Police [’ﬁ.épartmen;c on fixed Pay Rs.
15000/~ P11 in the Year 2009 in prescribe manner by
selection committee. (copy of contract recruitment
by selection committee is attached as Annexure
A)

2. That the Respondents admltted the contract service of
" 'appellant w. ef 2009 in reply in writ petition No
1980/2016. latter on along with other Similar Special
Police force regulizared by Peshawar High Court
Peshawar 1n writ Petsion No 1980/2016 w.et
24/10/2017. The appellant is at serial No 53.( Copy of
Judgment is attached as Annexure B)

3. That the Ilespondents admitted the contract service of

' appellant w.ef 2009 in reply in writ petition No
1980/2016 (Copy of Reply is attached as Annexure
O). |

4. That the Appellanent Fas been regularized by the
Respondeits in 2020 instead of date of initial
appointment of the Appeilant. (Copy of regular Pay

~slip of is attached as Annexure D)



1

2
3

That the Appellant requeSéed to the Respondents for
issuance copies of contract as well as Regular
Appointment Order but all in vain. The Appellant also
requested for Contract ancl regular appointment order
through Right to inform:tion Act 2013. (Copy of

application is attached /As Annexure E).

GROUNDS:

A) That the Petitioner has niot been treated in accordance

with law-and his rights secured and guaranteed under
the law have been badly violated.

B) That the same is against the natural justice also.

C) That the Appellant remained temporary employee of the

Respondmts, since 2009, the Appellant was regularized
on 1-3-2020 thus in view of the provision contained in
Article 371-A of the CSR the Appellant is also entitled that

his coniract  services be counted for the purpose of

pension..

D)That as per Judgment of Supreme Court of Pakistan in

Civil Ar. peal No.1072/26:05 decided on 04.04.2016 the
larger vench of August Supreme Court of Pakistan has

specificzlly held that the Temporary Service followed by
the coraformatlon of regular service counted for the
purpose. of pension thus the Appellant is entitled for the
grant of monthly pension by counting his service w.e.f the

date of s initial appointment.

E) That there are a number of Judgments in identical cases.

Therefore, Respondents are bound to follow the same and



(%

.

<y should have acted inaccoc ince with law & judgment of

Y

August Supreme Court cI Pakistan reported in 1996
SCMR 1185.

F) That the Temporary service followed by confirmation/
regular appointment gave the Appellant a right that his

service be considered as regular service.

G) That the Respondents are using different yard stick and

' are violaiing the provision of their own Law/ rules/
calendar and the constiiution of Islamic Republic of
Pakistan 1973.

H)That the Appellant may kindly be allowed to advance
additional arguments at the time hearing of the instant
Service Appeal.

It is, therefore, most humbly prayed
that on acceptance of the instant service appeal, the
impugned regularization ~order 2020 may Vvery
graciously be consider w.e.f his initial appointment i.e.
2009 instead of 2020 with all back benefits.

| Any other remedy which is deemed fit by
this Honorable Tribunal ia the interest of justice, may

~ also be granted in favour oi appellant.

Appellan

Through

Muhamimad Anwar Khan
' - (Pashton Ghari)
Date: 15 /_2./202% ' ~ Advocate High Court
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- BEFORE THE KPK SERVICE:S TRIBUNAL, PESHAWAR

Service Appeal Nc.. /2021

Mr. Mukhtiar Ahmad
............ veveer......Appellant

VERSUS
Government of KI’K through Chief Secretary & Others

.................. Respondents

AFFIDAVIT

I, Mr. Mukhtiar Ahmad S/c¢ Sultan Yousaf, Belt No 546,
R/o Partak Tehsil Sherengal, Djstrict Upper Dir, do hereby
solemnly affirm and declare on oath that the contents of the
accompanying Service Appeal are true and correct to the best
of my knowledge and belief and nothing has been concealed
’ from this Tribunsz1. ‘

DEPONENT

TR , © -~ R
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3; BEFORE THE IKPK SERVICES; TRIBUNAL, PESHAWAR

Service Appeal No. . /2021

Mr. Mukhtiar Ahmacl y
Appellant

........................

"VERSUTS

. Government of KPX through Chief Secretary & Others

FUTTROOTRURR Respondents

ADDRESSES O PARTIES

APPELLANT

Mr. Mukhtiar Ahmad S/o Sultan Yousaf Belt No 546,
R/o Partak Tehsil Sherengal, District Upper Dir

RESPONDENTS

1. Govt of Khyber Pakhtunkhwa, Through Chief Secretary Khyber
Pakhtunkhwa, Civil Secreteriatc Peshawar.

5.  Secretary Finance Department, Khyber Pakhtunkhwa, Civil
Secreteriate Peshawar.

3. The Provincia: Police Officer Kt:yber Pakhtunkhwa, Civil |
. ‘Secreteriate Poshawar.

4.  The Deputy Inspector General #f Police Malakand Region

Malakand. !

VA
7

, Appellant
Through '

Muhaminad Anwar Khan
R Y (Pashton Ghari)
Date: | § /22021 Advocete High Court
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A fccrL,Jtmorl Co: nmitle cons Mmg of lthe following <% -

Dollce ofﬂcer° I3 hereby cunst-.uted under the supervision of the

undersngned for recru;tmenf Lt Soecial Pelice O‘ﬂce' on 22/06/2009 to: -

26/05/2009" at at 2olice Lines Tlmumra Dir Lovver

Mr F’-«a]s(f\ az Khan Supe-intendeat of Police lﬂVCoUQ’] ion.

i

'

b

2, '-Mf PL il Khan Depu ‘Superiniendent of Police Legal, -
3. Mr. KF 11 Razig KhantsDFO-Tim gara | i
| 4 Mr. Sh 1h Wazir Khan | )Pp'uy -erintendent of Police H.Qrs.
'.!?’?':"5.'::81 Basir Khan mes ffi; f‘r |
" 6. OHC
_ , o
o - The recruitm:at Commit; :ee will ensure that the
selectlon of the Qpncxal Pohc Of- cers  will be-.tota‘!!y fair, tr,anvspa'retsnht o
4 and purc on . arit, b-sus aCL"uqu to Frovinc'i_ai Pciice Oﬁ’lcorMomc
B No.jS 92/E il diated 20/06/20 9 | |

‘M l.u":i\}\?r \¥ fin) - oo
T:Sh: QPM

Listrict Police Officer,
CLir ;u\ver at Timergara.
o : : 4 (Kagim)
Sl _ A
No.:G83R-Ls [3HC dated Tir-ergaath: 24 /4 12009
‘ Copy forwarc 2 1 ior :.fermation to the -
-'L.‘Provmr‘ al Polxcc Oifn,.:r..N.:\/.F.f’-' Feshawar,
g RN
I'VZ Deputy nspector Gcr cral of Pohcc Malakand Roglon H Swa )
P 3.-Mr Falcw( ‘Naz Khan S ncrminnu it of Police Invostlgatxon
4. Mr. Puriil Khan Depu‘ ' Surmrm\r\ndcnt of Pollco Leqal ok
: 5.4 Mr. Khar Razlq Khan SDPC-Timnrgara
s -‘fi-’-.«:"G.' Mr Sh.,.x Wazir Khan r cpur s .E;-“;‘Jorintendont of Policc HQrs, AT
i 7. Sl Basw Khan mec Jffic Aqﬁ t:c/ A E-QL
8

,_~OI1C . ] | 4 . | 4@ - .,-.*';'_-
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rQuhammad Isla1 .Son of Muhammad Belt

I - iV0.89.

28) . li Haidar Son of Said Fagir Belt No.575.
29)  {af ul Islam Son o,"Bahada¥ Khan Belt No.560.
30) FKifayat Ullah Son of Dilaram Khan Belt No.545
Commander No.1.
31) ¢ qal Zamin Son of Hashim Khan Belt No 489.
32) Shafi Ullah Son of Zameen Khan Belt No.538.
- 33) Sheafud Din Son of Sultan Shah Belt No.543.
' 34) IMuhammad Zaib Son of Muhammad Essa Belt
110.540.
35) Muzaffar Khan Son of Muhammad Khalzq Belt
No.21
36) FEadshah Zada Sor: of Muhammad Nageen Khan
- belt No.629. "
37)  Shafi Ullak Son of Rozi Khan Belt No.637.
38)  Fhan Zameen Son of Gul Zameen Belt No.628.
39)  Juma Khan Son of Dilbar Shah Belt No.5509.
- 40)  Sherin Nabi Son of Muhammad Said Khan Belt
T " Mo.536.
- 41) tMuhammad Shah Khan Son of Abdul Haleem
. Eelt No.482.
42)  Shajat Ali Son of Ajdar Khan Khan Belt No 403.
43) Insan Ullah Son of Dilaram Khan Belt No.544.
44) Daz Ahmad Son of Sherin Muhammad Belt
N0.612. ‘
45)  Muhammad . Khan Son of Amin Khan Belt
No.537. .
46) KRiaz Son of Said Ghulam Belt No.539. .
47) Abdul Salam Sor of Shams ur Rehman Belt
No.541.
48) I wrhad Ali Son of /shraf Khan Belt No. 374.
49) Fazal Hadi Son of Sultan Zareen Belt No. 486.
50) Bakht bo Din Son of Rehman Anwar Belt No.385.
51) Sardaraz Khan Son of Muhammad Shah Khan
: iz2lt No.611. .
52) A Iuhammad Khan Son of Mugrab Khan Belt

éb‘gj Iukhtzm Ahmad Son of Sultan Yousaf Belt
No.546. Atiesied

54) Zahoor ul Haq Sor. of Abdul Haq Belt No.535 -
55) Sher Bahdar Son of Misri Khan Belt No 580.

WP1980P201¢ 3ROUND



87)
88)
89)

90)

91)

92)
93)
94)
95)
96)
97)

98)
99)

bge
e 9
c.afar Ali Son of Daud Khan Belt No.3026.
Lal Muhammad Scn of Rustam Gul Belt No.3232
tiakth Zaman Son if Rozi Khan Belt No.3316.
Syed Zafar Ali Sor. of Mian Gul Belt No.3273.

Syed Irshad Ahmad Son of Khursheed Ahmad

Belt No0.3079.
Abdul Majeed Son of Shar Makhaz Belt No.3216.

loor Haider Son of Ali Haidar Belt No.3017.
Hakim Said Son of Sultan Pervez Belt No.3051.
Iirahim Son of Abiiul Ghafoor Belt No.3081.
Alamzeb Son of Mitjtaba Belt No.3259.
Khial Muhammad Son of Rustam Gul Belt
No0.3177.
Sami Ullah Son of Mian Pir Bacha Belt No.3181,
Mian Said Ali Son of Mian Said Muhammad Belt
No0.3325. |

100) Nowsher Son of Naseer Belt No.3136

All

Residents of Deputy Inspector General Malakand

Regiot:, Malakand.

.. Petitioners
VERSIIS

1- Cecretary Home Department Civil Secretariat,

Khyber Pakhtunklzwa Peshawar.
2- Cecretary Finance Department Civil Secretariat,
Khyber Pakhtunkhwa Peshawar.

3- The Provincial Police Officer, Civil Secretariat,

" Re

1-

Po.ice Force by respi:ndent No.3.

Khyber Pakhtunkkwa, Peshawar.
4- The Deputy Irspector General of Police

Malakand Region Malakand.

o vs wee s Respondents
WRIT PETIT. TON lINDER ARTICLE 199 OF
THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN, 1973

spectfully Sheweth: _ A m&

The petitioners su”mits as under:

That the petitioners are the citizen of Kiijber

Paichtunkhwa an er:olled as Constables in Special

WP1980P2013GROUND




. IN THE PESHAWAR HIGH COURT, PESHAWAR.
" FORM ‘A’

FORM OF ORDER SHEET

Date of

!

Order or cther proceedmgs with si znature of the Hon’ble J?/dg S) " e _l[ L._\i‘jj,\

Order - :
1 2 : (j\h J A t,.‘ ,_4 }: .
| )«\“ TS /
24.10.2017 | W.P.No.1980-P/2016 with LR, S

{1JAZ ANWAR, J.- Same crder as in the connected writ petition

Present: Mr. Muhammad Anwar ’Khan, g
‘Advocate, for the petitioners. 0

Pin QLA I e

AAG for the Provincial Govemment

ke

No.2013-P/2016. | L

@/ V- '/’ / | _
/ MF JUS;PIL,I:

(// V/]_i ’7"“‘(”'/’_ A

. 4/ .
S /’- PR I
g | ~ IFV"DWD{E?;T AR
‘ . ) ' / /'.‘ .
' L300 -
Pnl/vz\r l}"f‘\: " et n;l gA ‘\.\ o
\;(')Of“;"" Uiyfinr l\i\lt‘x L', e B PY
3 Thgr (Farvaant AL
L 4 ||r\\‘ “]17
. N@c"\g@&'
H
: f
- !
*T.Shah PS*®. 5 ‘Hon'ble Mr. Justice Yul:ya Alridi, HC) and Hon'ble Mr. Justice Ijaz Anwar, J
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- W.P No_2013-P/2016.

- No0.2013 of 2016.

|
Judgnient Sheet
TN THE PESHAWAR HIGH COURT,
PESHAWAR

JUDICIAL DEPARTM

- JUDGMENT

Date of nearing:.......... 24.10.2017

Petitioner (s) Ahmad «han and 99 others by
Muhammad Anwar Khan FPashton Ghari, Advocate."

Respon:dent (s) Secretary Home D_epaftmcnt 'Khyber
Pakhtunkhwa and others by Malik Akhter Hussain
Awan,AAG. -

IJAZ ANWAR, J.- - The petitioners Ahmad Khan

and 99 others in the instant writ petition No. 2013-P/2016 as

‘well as the petitioners in the connected writ petitions No.

1980 of 2016, 2109 of 2016, 2146-P of 2016, 2182 qf2016,
2183-F o 2016, 2231-P of 2016, 2330-P of 2016,2437-P of
2016,2¢81-P of 2016 2538-P of 2016 and 3197 of2016, have
asked tor issuancé of ar. appropriate writ directing the
responcieﬁts to give them tenefit under the lprovision;s of the
Khyber'Pakhtunkhwa Empioyees (Regularization of Service)
Act, 2009, wherebvy services of all ad-hoc and ;:ontract
.employf.:es have been régularized.

2. As in all the wrif: petitions,-one and same 5point is
raised ff;or dctérmination, tl:zrefore, we propose to diépose of

V. : i
all the writ petitions through this single judgment .in W.P.

Alkestad
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30 " Precise facts of the instant writ petition and the

!

connectad writ petitions are that the petitioners in all éthe writ
petitionfﬁ's, after fulfilling :he selection process as ﬁrovided
in letter No. 523-29 PA- (O PS & Trg) dated 26.6. 2009 were
enrolled in Special Pohce Force in the year, 2009 on two
years ccntract bas_ls. The‘ccmtract of petitioners was extended
from tie to time. The Provincial Assembly passe.d1 Kh&ber
Pakhtunkhwa 'Employees_.(Regularization of Service) Act,

2009, whereby all the contract employees holding a‘post on

31 12.2008 or till the ccmmencement of the Act were

declarea as regular civil servants. On the strength of the
above said policy, serv.ces of other employees were
regularized, however, the patitioners were deprived from the

benefit of it, therefore, they approached the respondents for

" regularization of their services on the strength of the above

said pclicy but in vain, hence, the above referred writ
petitions.

4. Respondents submitted their comments, ‘wherein

.they s:ated that in view of ongoing operation' against

militan's in the province, the persons from the Ihtemally

. Displaced persons (IDPs) "/ele oxdel ed to be appomted in the A

Specia! Police Force on contract basis, therefore, the policy

of the year, 2009, referred to ibid, is not applicabie to the

case cf the petitioners.

WIAH ph .’)""‘
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5. Learned counse} for the petitioners argued that the

t.
A

-
o !

petitiorers were.appo.inte_c, in Special Police Force ;sinée the
year, 2009-2010 and they .re performing their duties till date
with the same terms and conditions. They argued; that the
petitiorrers have rendered almost ten years service, ‘but they
have not been given.serlvi:.e protection. They lreferr:ed to the
Khyber Pakhtunkhwa, .If:inployees (Regulariza:‘tion of
Services) Act,. 2009 and i:.:rgued that employees wlorkjng in
different departments ha e been regularized except the
petitiorers despite the fac: that the job of the petitioner is
- o exactljf the same with tliose employees, who are performing
.their cuties in regular pol.icc force, therefore, the' act and
o |
- action of the respondents is discriminatory.
/. | 6. Conversely, %eamed,AA_G argued that while
| appoin.ing the petitioners, :here was no spepi'ﬁc criteria to be
adoptzil -and .it was, in fact, for the encouragement and
compensation of the Iniernally Displaced Persons, such
Y * recruitraent was ‘made. He argued that there ;is great
differeiice in the criter-iz. of Special Police and!| Regular
Police, therefore, the khyber Pakhtunkhwa Employees

(Regularization of Services) Act, 2009 is not applicable to

the case of petitioners. T A’\'

T We have heard arguments of the learned ,
counse] for the parties anc have also perused the record.
gy S Y
AT TS0 A1 i}
4 e
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3. - Perusal of the record reveals that, initially, it was

decided for the recruitment of 6725 personnel in Swat,

- Buner, Shangla, Dir Uppsr and Dir Lower Districts on
contract basis as Speciai Police Force, thereafter, such

- appointments were also made in other Districts of the

province of Khyber Pakhtunkhwa. Initially, there was no set
criteria for such recruitment as the same was to be made from
the Intemally Displaced parsons (IDPs), however, éven for
such appointments, there was a Recruitment committee to be
headed »ny District Police Officer that was required to observe
the age, physical fitness, ixé_., height, chest etc. After advent
of time, the issuance of advertisement for the filling of such

posts was also made maadatory. Vide notification dated

24.10.2009, the Provincial Assembly has promulgated

- Khyber Pakhtunkhwa Employees (Regularization of

Serviczs) Act, 2009. The relevant section 3 of the said Act is
reproduced for ready reference.

Scation (3)

[RRegularization of service of certain employees. All
employees including recommendee of the High Court
appointed on contract or adhoc basis and hold that
pest on 31st December, 2008 or till the commencement
of this Act shall be deemed to have been validly
appointed on regular basis having the samece
qualification and experience for a regular post: _ [Akj"‘a

According to the above section, there are three V

conditicns for regularizaticn of service of the contract




rh

~ D

employces, namely, (i) employees must have been
appointed on contract or adhoc basis, (ii) they were
holding the said post on 31.12.2008 or till the
commerncement of this Act, i.e, 24.10.2009, and (iii)
having the pre-requisite qualification and experience
requirec for a regular post.
- S:milarly, section 2 of the Act says that:-

Section (2).

YR : ‘ ‘

au) “Contract appointment” means of a duly

qualified - person made otherwise

than in accordance with the prescribed method :

of recruitment,

b)“employce” means an adhoc or a contract

cmployce appointed by Government on adhoc or -

contract basis or sccontl shirt/night shift but does

aot include the empl yees for project post or

anpointed on work chxrge basis or who are paid
2.t of contingencics

9. [ is pertinent to Vmention here that earlier the
Provincial Govemme‘ﬁt, vide Khyber PakhtUhkhWa, Civil
Servarts (Amendment) Act, 2005, amended section 19 of the
Khybe: Pakhtunkhwa Civil Sefvant Act, 1973. The

Provincial Government regularized the services of contract

employees throughouf the province but benefit of Section
© 19(2) was not extended to some of the employees on the

ground that they have not been appointed in the prescribed

manne . The controversy came up before this Court in a case

of Dr. Rizwanullah_anc¢_42 others vs. Government of

S
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N.-W.X.P through Chief Secretary, NWFP, Peshawar and

16.. . A bare look at the history of legislation on this
subject in the past further reinforced the above view that
th2 petitioners® service have been duly regularized by the
legislature and nothmg fias been left for the cxecutwe to
notify their names in the official gazette or to pass any
exccutive order. In this regard, the N.-W.F.P Ad hoc
Civil Servants (Regularization of Services) Act-1I of i987
is much relevant wherein a proviso was added to section
3 thcljcof to the followin;: effect:-- |
“Provided that--.

(i) the services of such civil scrvants shall be
dccemed to have heen regularized under - this

4 others (2009 PLC (CS) 389) wherein it was held that:-

“Act only on the publication of their names in the

official Gazettc’,:"

Ir. the N-WJF.P Employces on Contract Basis

(Regulariiation of Services) Act, VIII of 1989, Scction 4
is couchcd in the followiag words;- '

“S. Regulation of sexrvices of certain Civil Servants -
- (1) Notwithstandiag anything contained in any law
for the time being i1 force, any Civil Servant, who is
or has been appoinied or deemed to have been
appointed against any post in any Government
Dcepartment under scction 3 of this Act shall be
deemed to have been regularly appointed from the
date of his continuous afficiation, subject to
eligibility, according to the service rules applicable
to the post, verificd by the administrative Secretary
of the department ¢oncerned.”

1. Again the same language was used in scction 4 of
the N.-W.F.P Emyloyces on Contract Basis
(IRegularization of .Sc.{viccs) (Amendment) Act-II of
1490, .

1. The relevant provision of the Act (IX), 2005 has
been worded almost @ a totally different language
wherein nothing has been left for the administrative
sceeretaries  or  thce heads of the  attached
dcpartment/compctcnt authoritics to issue notlficatlon

f ‘ ' &AT b'/

1
Y

*{ r' w
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with regard to the regularization of service of contract
employees - because thie object has been clearly
accomplished through the plainly undcrstandablc words
us«d in section 2(2) of the Act (IX) 2005. On this analogy
all the petitioners stood regularized on coming into force
of the Act wunder . discussion and issuance of
notification/exccutive order in this regard would be ionly
a lormality for the dc‘partmcntal heads/administrative
sceretaries, Thus authorities were under statutory
obiigation to do what is required by the law to do'and
the petitioners were not required under the said
' prnvision to. approach them  for issuance 6f such

order/notification.”

10. In the present case, the petitioners have been

appointcd by the Departrental Selection Committee and

faced tae process of selestion regarding physical fitness,

height, chest etc. They are performing their duties since year,

- 2009. Different documents were placed on ﬁlé, according to

which, number of Speciz' Police Force employees were

proceeced under the Khywoer Pakhtunkhwa, Police Rules,

1975. Tt has also not been denied that the petitioners are
performing exactly the szme duties as performed by the

membes:s of the regular pciice. Therefore, we found that the

|
~ case of the petitioners squarely come within the purview of

the previsions of the Regalarization Act, 2009, referred to

ibid, brcause they have be.n appointed on contract basis in a

manner prescribed by the Government at that time and that

they Liave also been appoi.ted between the period which was

?(’1

,./1"0 /
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_ giveh by the Khylfz'ar PakhtunkhWé Employees
(Regula.rﬁzation of Services) Act, 2009 (ACT No. XVI OF
2009 -
11. It is pertinent to mention here that the special
Police Force is pgrforming.duty side by side with the?: regular
police. They encounter ter:prists and embraces “Shahadat”.
Their 'cﬁscs for grant of “Shuhada Package” were, initially,
regretted by the Provincial Government, however, this Court
in a judgment and order dated 19.5.2015 in W.P No.
2502/2015, ‘held their fanilies to avail thek said'beneﬁt_,
announ;';ed by the Provincia;.i Govemment.

12; - Thereisyet ;mother very important aspect of the
: ﬂcase théf is the definition given to the contract employees is
clear eé;bugh to bring tﬁe case of the petitioner within the
purview of the Khyber Pakhtunkhwa Employees
(Regulzrization of Services) Act, 2009, because as objected
by the respondents the v.appointments, of the petitioners on
contrac. basis was '1_'nade othérwise than the method
prescrived under the recru:iment Rules. Invfact, the intention
‘of the legislature while prdmulgating the Khyber

Pakhtunkhwa Employees iRegularization of Services) Act, /'Lf

12009, was to regularize ail those contract employees, who

e

R
were “ppointed not in accordance with the prescribed

e

4 RAAPR S
F"””ﬁf High Cor*

E al
4

)




LLd

19
procedure and who were a0lding post on 31.12.2008 or uptill
24.102009. |
13. When analyzing the case of the petitioners on
the touchstone of the Act of 2009, we leave no doubt in our
mind that the petitioners stood regularized by opération of
law or the promulgation of the Act, ibid.

14, - For the stated reasons, this and the connected
writ petitions are allowed | and it .is declared that‘ those
petiticners who are h(ﬁ)lw"ing the post of cbnstab'le/Special
Police Force on 31.12.2098 or till the commencement of the

Act, 2009, ibid, i.e., 24.10.2009 shall be deemed to be

regulerized.
Annosnced. | ? .

Dt.24.10.2017 - JUDGE

in

..:!s!h.:.)v:"lséngnd T

(.\( 2afit %) ' (DB of How"able Mr. Justice Yahya Afridi, HCJ nnd
lHon'able Mr. Justice ljnz Anwar.) ‘

)

é-'/
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-‘BEFORE THIE I-IOI‘JQRABLE PESHAWAR HIGIH COURT PIESHAWAR

Writ Petition No. 1¢40-P/2016

Muhammad Anwar zad Others.......ccoovieieciccscccreesee e e e cee e een o Petitioners)

Versus

Government of Khyher Pakhtunkhwa, th.ough Sccretary Home & Tribal Af fairs,
Peshawar and others... ....c.cciiiieiiiiiiieire e S (Respondents)

Subject:-

COMMENTS ON BEHAL¥ OF RESPONDENTS

Preliminary Objections:-

a)
b)
9.

d)
e)
1))
g)

FACTS:-

2.

et ZJ'\ea5 Capek

L’("BA
al 3

| than p escribed for regular Police.

-The petition has not been based on facts.
_ The petition is not maintainable in the present form.

' The petition is bad for non-joinder and mis-joinder. of necessary
 parties. ‘

The peiitioners are estopped to file the petition.
The petitioners have got no cause of action to file the pctmon
The petition is barred by law and limitation.

The peiitioners have not come to the Honorable Court with clean
hands.

Correc: to the extent that '?n view' of insurgency of militancy in

Khyber Pakhtunkhwa o: .L,omg operation against. militants at

- Malakird Reglon, to ercourage community policing and to

compenezate the Internally 1% splaced Persons (IDPs), the govermment
sancticoed funds for recruitinent of Special Police on contract basis
for assistance of the regulax ﬁohce

Corre"f to the extent that ne tmoners and others were recruited on

contract basis however, erc is great dlfferencc m the criteria ‘)‘“ A

- prescribed for special Police and regular Pohce.,

Correc:i to the extent that pumoners were 1nmally recruited on
contra.t ba51s for two years and the contract was C\tend from time to
“time. _ ‘

Corrert to the extent that Special Police assisted the regular Police in
dischzrge of their funstions but they were untrained and
inexprrienced fellows.

Incor :ct, the selection priscess of the Special Police were different

exmve —-C Qo=

D gl
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Correct, o ihe extent that Sp c¢'al Police assisted regular Police and

. P “3\‘“ \overnm :nit had chalked out proper Policy for grant of "Shaheed"
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a)

b)

¢)

V“%\?Z f)f g 1 Jf package i > legal heirs of Spec a! Police "Shuhada”.

* with affairs of government tc be filled in on the recommendation of

GROUNDS:-

Incorrect, NWFP (KP) emplcy:es (Regularization of Service) Act,
2009, is n:ot applicable to pet:tioners. According to Section 2 (f) of
‘\_’_/

the Act, ‘Post” means a posi under gove?'nmcnt or in connection

—

commlsﬂon and the p post cx constable does not fall within thc:

T T § i

category of commission pc»ts Agam appmntment seniority &
promotml oF Police deparh icnt is governed by Special law i.e.
Police order and Police Rules.

Incorreci the i)etitioners prayer for regularization was without any
force and substance. As expfuined in reply to Para-7 that NWFP
(KP) erployee (Regularization of Service) Act, 2009 is not
applican’e to the petitioner. "“here wzis great difference in physical,
age, edu cational, criteria pr¢=s§ribed for special‘ Police and regular
Police. /-zain the members f special Police were the recommended

by the notables of the viliage and not by sclectlon committee

~constitn:zd for recruitment o: regular Police.,

Incorre: ., the petitioners wers appointed on contract basis and most
of them were already overag: as age limit for special Police was 45
years as against 25 years ag: limit for regular Police. The petition of

petitioner is not sustainable «:r the given grounds.

Incorrect petitioners were e nployed on contract basis and their case
is not vwvered under NWFP (KP) Employec (Regularization of
Service "Act, 2009. ‘

Incorre 3, members of Spec al Police are allowed to participate in the
examintion of recruitment ¢ regular Police subject to fulfilling the
prescyi'ied qualifications. /.is0 additional 03 marks arc allotted o

such czadidates on qualifying the examination.

‘Incorrect, petitioners volur.turily joined special Police on contract

‘basis 21d they were well in nicture of the fate of the contract service.

Incorrect, contract service s no ground for regularization and there
is no = le or law which may allow regularization of petitioners.
That respondents may als. scck permission of raising additional

grounds during arguments : the case.

P

p.ac e
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It is therefore, praved that the petition of petitioners may be

dismissed with costs.

Secretdtly to Gov: of Khyber
Pakhturtkhwa Home & TAs department
Peshawar.: etary
Respondent Ny Seer 3.
e Nﬁn{‘:: pakpunk 2

@Gen* at of Police,
Khyber Pakhtunkhwa,
Peshawar

(Respondent No.3)

1o i : A
Jf’mvmcza/ Police Officer

"Khyber pyy.
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Governiment of Wi or Palkhtunkhwa
Home & Tribal » ffays Department
Dated Peshawar the Apeil 3™ 2020

¢

N, nO Todoct/ESAS202018 Vol-T7: In pursuance of the prc el Section 3 oread with

Section 5 of the Khyber Pakhtunkhwa Special Polics Ol

Rt o7 Barvieer, SAci, 2000

st~ Frovincial Police Offica

(Khybu PZL nun L_hwa Act No XXVIIT f'"OIQ) and on e recomimendi
Kl‘vbm P akhtunkhwa and app:rval of the Provincial Cabinet. the Hane ~tie] Tiibal Affairs Department je

0 -noiify hmcthh regularization of the follewing n]V‘ el P

ased Dficers (SPOs) working in
. - -

'Dlsmq i Upper undcx DDO Code DAI015- Law & :der Tir L’::u #x Constables (BPS-07) with
effect from 01-03-2020:

li

- M8No | Name - i Tather Namc I Beit |
' o No. |
. Mohammad Rahim Tt Rahman . Ly
Khan ', !
-2 | Toti Rahman Gul Sher Rahman | 2
3 | Saba Gul LSPF ' :| Shamsher B 3
4 Habib Ullah ; Abdul Lam l\hd" 4
z Badshah Rabfsan ! Shad Mohamynad ihan 7
& i skber Alishah 1 Hei Bahader D9
4 7 | Saz Bahadar . ,.;}%/Ifahammsd e
C 03 .| Thrar Hussain Q| Gul Nawaz Khes il ’
‘9 |Rasoocl Wali ~ = |Said Hezrat S 13
10 | Ali Akbar ~~ | Bazir Xhan |14
' 11 | Anwar Zada CoAnwar Hhan is
17 | Sher Badshar
) Badshah Ravan &
Eo14 p Darvish Kian . Pinda 1‘-"irm-:'. s .19
15 | Sadam Husszin Ithar Sai 120
16 | Muzafar Khan \/Io,}an'lmad Khalig 1 21
oL 17 Gulab Gul . LAt Khan (Hushand 22
| 18 | Khalid Khan Mopmamad Khan | 23
19 = Mohd Nazir ; - Zg_d‘:. ]
20 | Nasio Ullah I hian 1
| 21 [ Khar 3acha -
1 22 | Zakir Ullah ,
{23 1 Avdur Raliman Te 12n uuduhulx :
o 1 24 - AL Muhd ihan | Sher Mohammad Khan 130
I' 25 | Zarshed Khan ! 1] .mm‘m ed Whan 31
26 | Asghar Khar 39
7 | Aziz ut Raluran - Ullah ) 133
28 | Hazra AL o Ulaln | 34
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Inspect r General of thce,
Khyber Pakhtun Khwa,

/
‘ : Peshavwvar

Subject: «Isst ance of Regular & Contract Order of Special
Poli-e Force”

Respected SIR,

With due respect, it is stated that please issue me
Copy of my regulir & Contract orcer.

It is my hurrbly request to provide me a copy of regular &
Contract Order as-soon as possible; I will be thankful to you. '

you’re sincerely,

a1
Belt No: [

| | - R 72

Dated: 2 —12 -2 23 | | %:@(Q)b%
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