14.07.2022

Junior of learned counsel for the appellant present. Mr.
Muhammad Adeel Butt. Additional Advocate General for the

respondents present.

Junior of learned counsel for the appellant requested for
adjournment on the ground that learned counsel for the -appeliant
is busy before Hon’ble Peshawar High Court, Peshawar.
Adjourned. To come up for preliminary hearing on 12.09.2022

before S.B.

(MIAN MUHAMMAD)
MEMBER (E)



29.03.2022

10.06.2022

Learned counael for the appelidnt prebent Mr Muhammad
Adeel Butt, Addl AG for respondmts present '

Written repiy/comments‘_ on behalf of fe’spondents not
submitted'» Freéh Notices be issued to the respondents for
submission of written reply/comments. Adjourned. -To come up
for written reply/prel:mmary hearlng on 10 06. 2022 bef» S g.B.

(MIAN MUHAMMAD)
MEMBER(E)

Appellant present through representative.

Muhammad Riaz Khan Paindakheil learned
Assistant Advocate General alongwith Zewar Khan S| (Legal)

for respondents present.

File to come up alongwith connected Service Appeal
No.3081/2021 titled Hazrat Bilal Vs. Government of Khyber
Pakhtunkhwa on 14.07.2022 before S.B,

(Roziné Rehman)
Member (J)

’”
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14.10.2021 Appellant in person present.

Appellant requests for adjournment on the ground that his
counsel is not available today. Granted. To come up for

preliminary hearing before the S.B on 17.11.202

(MIAN MUHAMMAD)
MEMBER (E)

17.11.2021 Counsel for the appellant present.
Learned counsel for the appellant seeks
adjournment. Adjourned. To come up for preliminary
hearing on 27.01.2022 before S.B.

%

(Mian Muhammad)
Member(E)
27.01.2022 Learned counsel for the appellant present. Preliminary

arguments heard.

Learned counsel for the appellant agitated and assailed the
impugned order dated 08.04.2020 where-under the services of
Special Police Officer (SPO's) working in District Swat were
regularized w.ef 01.03.2020. He contended that the
regularization of services of the appellant was required w.e.f
26.06.2009 instead of 01.03.2020. In support of his arguments he
referred to judgement of the Peshawar High Court, Peshawar in
writ petition No. 2013-P/2016 dated 24.10.2017 as well as
Section-03 of the Khyber Pakhtunkhwa Employees (regularization
of service) Act, 2009. The appellant submitted his departmental
appeal on 10.09.2020 and the instant appeal was instituted in the
Service Tribunal on 16.02.2021. As the question of limitation is
involved, let pre-admission notice be issued to the respondents to
assist the Tribunal on the point. To come up for p inary
hearing on 29.03.2022 before S.B.

(Mian Muhammad)
Member(E)
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“-I-Date of o—rder
proceedings

2

Order or other proceedings with signature of judge

07/06/2021

01.09.2021

Adj
14.

The appeal of Mr. Afzal Khan resubmitted today by Mr. Muhammad
Anwar Khan Advocate may be entered in the Institution Register and put up

to the Worthy Chairman for proper order please.

RECISTRAR™

This case is entrusted to S. Bench for preliminary hearing to be up
there on_&) /ﬂ/)/

CHAIRMAN

None for the appellant present.

Notices be issued to the appellant and his counsel.
ourned. To come up for preliminary hearing before the S.B on
10.2021. |

(MIAN MUHAMMAD)
MEMBER (E)
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The appeal of Mr. Afzal Khan Constable Belt no. 2121 received today i.e. on 09/03/2021 is
incomplete on the following score which is returned to the counsel for the appellant for
completion and resubmission within 15 days.

1- Copy of enlistment/appointment order of the appellant mentioned in para-1 of the

memo of appeal is not attached with the appeal which may be placed on it.

2- Copy of regularization order mentioned in para-4 of the memo of appeal is not attached
with the appeal which may be placed on it.

No. S1% /ST,

pt_fe /28 2021

= W |

REGISTRAR =
SERVICE TRIBUNAL -
KHYBER PAKHTUNKHWA
. . PESHAWAR.
Muhammad Anwar Adv. Pesh, {Lees/ 5”4()7 ’ﬂ

L _ L — 2o |



BEFORE THf KHYBER PAKH UNKHWA TRIBUNAL

PESHAW. R

Service Appeal N . ; g/<—§/2C-21

Mr. Afzal Khan

.......... ...Applicant/Appellant

VERSUS

Government of K1 K through Chic f Secretary & Others

................. Respondents

- APPLICATION 1 OR CONDONAT ION OF DELAY If Any

Respectfully Shev -eth:

1.

[

That the a>plicant is fillii g accompanying appeal

in this Hor orable Service Tribunal.

. That the ipplicant has : equested for the Back

Service & lack benefits bt t till date no action has

been taken on her appeals.

That depa: mental appeal . 1as not been rejected on

the ground of limitation.

That time -and .again th: applicant submitted
applic'atior..:’ / appeals for Back Service and Back

benefits but no reply has becn given.

\
4

That for the reasons above, the delay, if any ought

to be condc ied.




4

[t is therefore, most hurrly prayed that del 'y if any, infilling the departmental
;j& appeal/ the instant appea be graciously con:loned and the appeal be decided on

~ merit. -
'}i::\zAﬁipliéant
Through
Muhasiimad Anwar Khan
(Pashtun Ghari)
Date: 2. / 7 /2021 Advocate High Court,
: Peshawar.
L
Affidavit:

I Mr. Afzal Khin S/o Palas Khar, Belt No 2121,
R/o College colony Kall:ot, Tehsil Shereng al, District Upper Dir, do here by
‘solemnly affirm and deciare on oath that th.- contents of the above Application
are true and correct to thz best of my know;edge and belief and nothing has
i concealed from this Honarable Tribunal.

Date: 2, /7 /2021




R | " Service Appeal No.._ /2021 .
Mr. Afzal Khan .
e e, Appellant
_ ~ VERSUYS -
Government of KPK through Chief Secretary & Others |
.................. Respondents
. INDEX
S.No | Descrij:tion of Docunzents Annex | Pages
1. | Grounds of Service Appeal 1-4
2. | Affidavit 5
3. Addresses of Parties 6
4. | Copy of Contract recruitmentt selection A 7
| committee )
5. | Copy of Judgment Jated 24 /10/2017 B 8-19
6. | Copy of Reply in Writ Petition C 20-22
1980/2016
7. | Copy of Regular Pay Slip D 23
8. | Copy of Applcation | E 24-25
9. |Copy of Pension rules for qualifying| F 26
Service ‘
10. | Wakalat Naraa 27
Appellént .
Through
Muhammad Anwar Khan
" '(Pashton Ghari)
Da'\ce:DiL/ 242021 Advocate High Court,

Pe shawar
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BEFORE TIE SERVICES T RIBUNAL, KHYBER
PAXHTUNKHWA, PESHAWAR

Service Appeal No._ /2021

Mr. Afzal Khan S/oc Palas Khan, Belt No 2121,
R/o Kalkot, Tehsil Sherengal, District ‘Jpper Dir.

VERSUS

1. . Govt of Khyber Pakhtunkhwa, Tiirough Chief Secretary Khyber
Pakhtunkhwa, +Jivil Secreteriate Peshawar.

o.  Secretary Finance Department, . hyber Pakhtunkhwa, Civil
Secreteriate Peshawar.

3. The Provincia! Police Officer Khyber Pakhtunkhwa, Civil
Secreteriate Peshawar.

The Deputy Irepector General of Police Malakand Region
' Malakand. '

...I.....O.....;... ........ .......Respondents

Appeal u/s 4 of the Khyber
Pakhtunkhwa Serv.?zce Tribunal Act,
1974 ::;1gain§t the oré:ef dated 1-3-2020
of Thre Respondent:i No. 3, whereby
Appe:lant service has been regulized
from  contract * Service. The
Reguiization order of 2020 may be

considered w.e.f, 2009 instead of

2020

Prayer in Appeal . o
01 Acceptance °f the instant appeal, The
Respondents may be directed to ount the Temporary Services

of Appellant with effect from his 1 itial recruitment dated 26-06-




-

il

@ 2009 toward his regular service fo: the purpose of grant of

pension and he may be allowed pension and other benefits.

Respectfully Sheweth:

The appellant submits as under:

That the Appellant has been appointed as SPO (Special
Police Officer) in Police Department on fixed Pay Rs.
15000/- PM in the Year 20«‘39 in prelscribe manner by
selection committee. (copy of contract recruitment

by selectior: committee is attached as Annexure

- A)

That the Re spondents admitted the contract service of
appellant w.e.f 2009 in Ieply in writ petition No
1980/2016 htter on along ‘Nith other Similar Special
Police force regulizared hy Peshawar High Court
Peshawar in writ Petition No 1980/2016 w.e.f
24/10/2017. The appellant i’ at serial No 21.( Copy of
Judgment is attached as Annexure B)

That the Respondents a'dlzni"i;ted the contract service of
appellant w.ef 2009 in reply in writ petition No
19080/2016 (Copy of Reply is attached as Annexure
0). ‘

_ That the Appellanent has been regularized by the

Respondents in - 2020 instead of date of initial
appointmeni of the Appellant. (Copy of regular Pay
slip of is attached as An:iexure D)



»
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That the Appellant requested to the Respondents for
issuance copies of contract as well as Regular
Appointment Order but all in vain. The Appellant also
requested for Contract and regular appointment order
through Right to information Act 2013. (Copy of
applicatiah is attached As Annexure E).

~ date of liis initial appoini ment.

GROUNDS:

A) That the Petitioner has not been treated in accordance

with law and his rights secured and guaranteed under
the law have been badly violated.

B) That the same is against the natural justice also.

() That the Appellant remgained temporary employee of the

-Respondénts, since 2009, the Appellant was regularized

on 1-3-2020 thus in view of the provision contained in
Article 371-A of the CSR the Appellant is also entitled that
his coniract services bc counted for the purpose of

pension..

D)That as per Judgment o: Supreme Court of Pakistan in

Civil Appeal No.1072/2¢05 decided on 04.04.2016 the
larger bench of August 3upreme Court of Pakistan has
specificilly held that the Temporary Service followed by
the corformation of regular service counted for the
purpose: of pension thus the Appellant is entitled for the

grant of .;:monthly pensiol. by counting his service w.e.f the

!

E) That there are a numbell of Judgments in identical cases.

Therefcre, Respondents are bound to follow the same and
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)
should have acted inaccodance with law & judgment of
August Sapreme Court of Pakistan reported in 1996
SCMR 1185.

. F) That the Temporary service followed by confirmation/

“regular appointment gave the Appellant a right that his

service be considered as regular service.

G) That the Respondents are using different yard stick ard
are violating the provision of their own Law/ rules/
calendar and the constitution of Islamic Republic of
Pakistan 1973.

 H)That the Appellant may kindly be allowed to advance

additional arquments at the time hearing of the instant
Service Appeal.

It is, the:."efore, most humbly prayed
that on acceptance of the instant service appeal, the
impugned regularization order 2020 may very
graciously be consider w.e.f his initial appointment i.e.
2009 instead of 2020 with all back benefits.

Any other remedy which is deemed fit by
this Honorable Tribunal in the interest of justice, may

also be granted in favour of appellant.

RS b

"App'ell.a’rvit, o

Through

- Muhammad Anwar Khan
' (Pashton Ghari)

Date: 24 /- 2./ 2021; Advocate High Court

. 1
£

‘;‘
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BEFORE THE KPK SERVICES TRIBUNAL, PESHAWAR

g

Service Appeal No._ /2021

Mr. Afzal Khan ;

------------------------

VERS?US
Government of KPK. through Chief Secretary & Others

Appellant

Respondents

..................

AFFIDAVIT

I, Mr. Afzal Khan S/o Palas Khan , Belt No 2121,
Kalkot Tehsil Sherengal, District Upper Dir

do hereby solercnly affirm and declare on oath that the
g Service Appeal are true and

contents of the accompanyin
correct to the best. of my knowledge and belief and nothing has

been concealed from this Tribunal.

R R/o

DEPONENT



RPN . .

&

BEFORE THE KP'{ SERVICES TRIBUNAL, PESHAWAR

Service Appeal No.___ /2021
Mr. Afzal Khan '

........................ Appellant
VERSUS
Government of KPK thirough Chief Secretary & Others

.................. Respondents

ADDRESSES OF FARTIES

APPELLANT

Mr. Afzal Khan S/o Pal:s Khan, Belt No 2121,
R/o Kalkot Tehsil Sherengal, District Up per Dir

RESPONDENTS

1.  Govt of Khyber Pakhtunkhwa, Through Chief Secretary Khyber
' Pakhtunkhwa, Civil Secreteriate Peshawar.

2.  Secretary Finance Department, Khvber Pakhtunkhwa, Civil
Secreteriate Peshawar.

N 3. The Provincial Poiice Officer Khyb £T Pakhtunkhwa Civil

Secreterlate Pesh?war

4.  The Deputy Inspector General of Police Malakand Region
Malakand.

L
Appellant

Throvgh ‘
\ - Muhamm ad war Khan
(Pasaton Ghari)

Date: 14 / 2./2021 Advocate Fiigh Court
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 BEFORETHE I ESHAWAR HI( H COURT PESHAWAR

1)

)
3)

4y
5)
6)
7):
8)

9)’
10)

11)
12)

13)~

- 14)
v 15)
= 16)
18)
19)

20)

22)
23)
25)

!

FILEWN TO}“‘ A '

3o -;

26)
1

* Writ Petition No. 1980 [ of2016

Mithammad Anaw: Son ‘of Muh

Beit No.227. - NGRS AN
Katoor Khan Son of Akbar Shah Belt No-5U2._~ :
Muhammad Aslam Son of Muhammad Belt
Ne.89.

Bakht Biland Son of Rasool Shah Belt No.566.
Tslam ud Din Son o, Umar Jan Belt No.568.

Pclas Khan Son of Saadat Khan Late Belt
No.578. -

Shalh Naseem Khan Son of Noor Muhammad Belt
N2.557.

]\/uhammad Harorn Son of Akbar Said Belt ~

Nf) 567.
{lour Khan Son of Wazeef Ullah Belt No: 312

md ur Rehman Som of Muhammad Sherin Belt
No.521.
Niuhammad Ali Son of Ajda Khan Belt No.547.
Naseer ud Din Saic Muhammad Belt No.555.
Umarzada Son of Siams ud Din Belt No.570.
Iftikhar Ahmad Sov of llam Khan Belt No.264.
Fazrat Bilal Son of Juma Khan Belt N0.569. - -~ -
Balkht Rawan Son ¢ f Musafar Shah Belt No.566. — -~
Avziz Ullah Son of $hamshi Khan Belt No.548.
FHazrat Ali Son of \Vazeef Ullah Belt No.34
Miftah ud Din Sim of Muhammad. Khaliq Belt
N0.565. s
Noor ul Islam Sm of Muhammad Nabz Belt
No.285.
A fzal Khan Son of Palas Khan Belt No 577.
¢ haukat Hayat So.: of Fazal Hadi Belt No.573.
Sher Ahmad Son ¢ f Gul Azam Khan Belt -No.554.
Cartaj Son of Faza: Hadi Belt No.556.
i Auhammad Bash:r Son of Mulmmmad Mukhtiar
I‘elt No.563.

(5l Sher Son of Nuhammad Noor Belt No.571. /\-H—&;&Q

| WP1980P2016C JOUND

i
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H 87) Zafar Ali Son of Da.:d Khan Belt No.3026.

- 88) La! Muhammad Sor. of Rustam Gul Belt No.3232
89) Bal:th Zaman Son ¢! Rozi Khan Belt No.3316.
90) Syed Zafar Ali Son «f Mian Gul Belt No.3273.

- 91) Syed Irshad Ahma:d Son of Khursheed Ahmad

Be:t No.3079. ~
92) Abdul Majeed Son ¢f Shar Makhaz Belt No.3216.
93) Noor Haider Son of Ali Haidar Belt No.3017.
94) Hakim Said Son of Sultan Pervez Belt No.3051.
95) Ibrahim Son of Abdi:l Ghafoor Belt No.3081.
96) Alamzeb Son of Mujtaba Belt No.3259.
97) Khial Muhammad Son of Rustam Gul Belt
| Ne.3177.
98) Sami Ullah Son of Mian Pir Bacha Belt No.3181.
99) Man Said Ali Son «f Mian Said Muhammad Belt
Ne.3325.

100) Ncwsher Son of Naszer Belt No.3136
All Res:dents of Deputy Inspector General Malakand
Region, Malakand.

' .. Petitioners

VERSUS

1- Secretary Home Departiment Civil Secretariat,
Kiwyber Pakhtunkhuma Peshawar.
| 2- S( cretary Finance Department Civil Secretarzat
- Khyber Pakhtunkhisa Peshawar. -
3- The Provincial Poiice Officer, Civil Secretariat,
Kiwyber Pakhtunkhwa, Peshawar.
' ' | 4- Tire. Deputy Inspector General of Police
’ -~ Malakand Region Malakand.
. .. Respondents
WRIT PETITION LINDER ARTICLE 199 OF
THE CONSTITUTION OF THE ISLAMIC
RiPUBLIC OF P;KISTAN, 1973 |

Respeci;ully Sheweth: | "\%@g,. \

The petitioners subrits as under:

1- Tha. the petitioners are the citizen of Khyber
Pakittunkhwa an enrclled as Constables in Special

Police Force by resporident No.3.

WP1980P2016GROUND
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'+ IN THE PESHAWAR HIGH ZOURT, PESHAWAR.
" FORM */.
FORM OF ORDE: SHEET o C.Ofg
L 2 SOUR>
Date of. Order or other proceedmgs with sign: :ure of the Hon’ble J dg@ ’L X N
Order g
1 2
24.10.2017 | W.P.No.1%80-P/2016 with L.R.

Present: Mr. Muhammad Aawar Khan,
: Advocate, for the pctitioners.

M 4} 48 A/{/&AI ' £sSacm f WG
AAG for the Provinacial Government

3 ok Xk

1JAZ ANWAR, J.- Same orcer as in the connected writ petition

No.2013-P/2016.

( // /.Q/k; ../ ﬁ 7"“/"\4/?/‘ ﬁ .’ ",I' \

Bt \wt Poct\{‘“"
C‘H""'A 1o

*.T.Shah PS°*.

Hon'ble Mr. Justice Yahy: Afridi, HC) and Hon'blc Mr, Justice 1jaz Anwar, J
A%




o
Judgm:nt Sheet

IN THE PESHAWAR HIGH COURT
~ PESEAWAR
JUDICIAL EPARTM

W.P No. 2013-P/2016.

Date of hearing:.......... 24.10.2017

Petitioner (s) Ahmad Khan .and 99 Sthers by
‘Muhamniad Anwar Khan Psshton Ghari, Advocate.

Respondent (s) Secretary Home Department Khyber
Pakhtunkhwa and others by Malik Akhter Hussain
~ Awan,AA L. :

IJAZ ANWAR, J.- The petitioners Ahmad Khan

~and 99 otners in the instant writ petition No. 2013-P/2016 as N
~ well as the petitioners in the connected writ pétiti-or;ls No.

1980 of 2016, 2109 of 2016, 2146-P of 2016, 2182 of 2016,

ﬁ 2183-P of 2016, 2231-P of 2016, 2330-P of 2016,2437-P of
n 2016,2421-P of 2016 2538-F of 2016 and 3197 of 2016, have
/ .

asked for issuance of an appropriate writ direct’ihg the
respondeats to give them beuefit under the provisions Qf the
Khyber Fakhtunkhwa Employees (Regularization of Sérvic’e)
Act, 20019, whereby services of all ad-hoc and czontract
employers have beén regﬁlap.zed. |

2. As in all the writ ;etitions, one and same point is

raised for- determination, therefore, we propose to dispose of

N

all the writ petitions thlough this smgle Judgment in W.P.

"No0.2013 of 2016.
R MTTwa”"

g‘}‘ﬁ }A M,o"”

Q,A-'/A % 207




| 3. - Precise fact§ of ihe instant writ pefition and the
. connected writ pétiﬁons are t:at the petitioners in all tﬁe writ
petitioners, after fiilfilling the selection process as prgvided
in letter Mo. 523-29 PA (OPS & Trg) dated 26.6.2009, were
enrolled h'S’peciai Police f(»fée in the year, 2009, o:n two
years coatract baSis‘. The con:ract of petitioners was ex!tended
from time to time. The Provéncial Assembly passed Kﬁyber
'Pakhtunkawa Employees (Fegularization 6f Sel;vicej) Act,
2009, whereby all the contrzst employees holding a éoSt on
31.12.2008 or till 'the cox‘nmencement} of the Act,i were
declared as régulér civil séifvants. On the strength }of the
above szid policy, services of other employees; were
' regulari;i».-d, however, the pezitioﬁers were deprived from the

benefit o it, therefore, they approached the respondents for

_regulariz:tion of their servicss on the strength of the above

\5\

| 's.aid | pol:cy but in vain, hence,‘ the above" referre?d writ
_petitions | '
4. Respondents submitted their comments, Wherein
they st'a':ed that :"in view 'of ongoing operation against
_militant.: in the p}ovmce, -he persons from the Internally
Dlsplacpi persons ‘(TDPS) were ordered to be appomted in the

N

Special z.’ohce Force on coritract basis, therefore, the policy

of the ) 1eferred to ibid, is not apphcable to the
case of the petitioners. f é’ég’fﬁﬁ‘

A

A

"//'
‘}qh 'L*ow“
N ,_m?

"
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‘5. - Learned counsel fo: the petitioners argued that the

pefitioners were appointed i Special Policel Force since the
year, 200$-2010 and they are performing their duties ti;ll date
with the same terms and coaditions. They argued t};at the
petitioners have rendered almost teﬁ yeérs service, but they

have not been given service nrotection. They referred to the

. Khyber Pakhtunkhwa,  Eraployees (Regularizatién of
‘Services\) Act,‘ 200"9 and argaed that employees worléirig in
. different departments have been regularized except the

petitioners despite the fact that the job of the petitioner is

exactly the same with those employees, who are perfbrming

‘their dutles in regular police force, therefore, the act and

action of the respondents is discriminatory.

6. Conversely, learned AAG argued that while

‘appointir 3 the petitioners, there was no speciﬁc_criteria to be

adopted and it was, in fact, for the encouragement and

- compensation of the Internally Displaced Persons, such

recruitment was made. F: argued that there is great -

:differen-:c in the criteria of Special Police and Regula‘r

Police, :therefore, the Kk'*}ber Pakhtunkhwa Embloyees
(Regular 'zation of Services} Act, 2009 is not appliciable to
the case af pefitioners. | | |

7. We Have liea"'d arguments of the leamed

counse! ‘or the parties and Lave also perused the record
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N
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‘

.conditio=s for regularizatio:: of service of the contract

14 -

- 8. Perusal of the record reveals that, initially, it was

decided for the recruitmen. of 6725 personnel in Swat,

Buner, Shangla, Dir Uppe: and Dir Lower Districts on
‘contract hasis as Special Police Force, thereafter, such

‘appointments were also made in other Districts of the

province of Khyber Pakhtunizhwa. Initially, there was no set
criteria for such recruitment s the same was to be made from

the Interrally Displaced per.ons (IDPs), however, even for

- such appointments, there was, a Recruitment committee to be
headed by District Police Ofticer that was required to observe

the age, physical fitness, i.e.. height, chest etc. After'advent

of time, the issuance of advertisement for the filling 6f such
posts was also méde manaatory. Vide notification dated
24.10.2009, the Provinciai Assembly has promplgated
Khyber Pakhtﬁnkhwa E:iaployees (Regularizatidn of
ééfvices} Act, 2009. The relzvant sec_tion 3 of the said Act is

reproduced for ready reference. N
Scciion (3) _ .

Reyularization of scrvice of certain_employees. All
employces including recommendce of the High Court
appointed on contract or adhoc basis and hold that
pos% on 31st December, )08 or till the commencement
of :his Act shall be ¢cemed to have been validly
appbintcd on regularr basis having the same
qualification and experience for a regular post: M

A:f’cording to the aliove section, there are three




|1S™
"‘employee’s;, ‘namely, (i) enployees must have been
'appointe;:i -on contfact or '-dhoc basis, (ii) they \:Jvere
holding the said post 61 31.12.2008 or till the
commenc:;ment of this Acg, i.e, 24.10.2009, and ;(iii)
having the _pre-re,quisite cualification and experience
required {or a regular post.

Similarly, section 2 of “he Act says that:-

Scciion (2).

a)----
aa) “Contract appointi:zent” means of a duly
qu:lified person made otherwise

thuan in accordance witi. the prescribed method
of recruitment.
/ ' b)“employce” means 1 adhoc or a contract
' - cmployee appointed by {overnment on adhoc or
contract basis or second shirt/night shift but does
noi include the emplovzes for project post or
apj.ointed on work charge basis or-who are paid
out of contingencics ' .

. \ 9. It is pertinent to miention here that earlier the
/ Provincial Government, vide Khyber Pakhtunkhwa; Civil
pe! : ‘

’ Servants {Amendment) Act, 2005, amended section 19 of the

Khyber Pakhtunkhwa Ci"ﬁl Servant Act, 1973_'. The
-Pr‘ovincizzl Government regtelarized the services of contract
e.mployeﬁs throughout the -rovince but benefit of Section
19(2) wis not extended to some of the employees ;on the
ground that they have ﬁot l.een appointed in the prezscribed
manner. The controversy ca 1€ e up before this Court in a case

e

of Dr. "{nzwanullah ‘and 12 others vs. Government of ,'\




/

G -

4 others ({ 2009 PLC (CS) 3§9) wherein it was held that:-

16. A bare look at tk: history of legislation on this
subject in the past further reinforced the above view that
the petitioners’ service hae been duly regularized by the
legisiature and nothing h::s been left for the executive to
notify their names in the official gazette or to pdss any
execittive order, In this. regard, the N.-W.F.P Ad hoc
Civii Servants (Regulariz:tion of Services) Act-II of 1987

is rauch relevant wherein a proviso was added to section

'3 thereof to the following rffect:-- _ :

“Provided lhat---' .

(i) the services of such civil servants shall be
decmed to have bézn regularized under  this!
Act only on the publication of their names in the
official Gazette,” :

In the N.-W.F.P Employees on Contract Basis
(Rey ularization of Services) Act, VIII of 1989, Section 4

is ccaached in the following words;-

*S. Regulation of services of certain Civil Servants.--

- (1) Notwithstanding anything contained in any law
for the time being in force, any Civil Servant, who is
or has been appointei:  or decemed to have been
appointed against #ay post in any Government
Department under :cction 3 of this Act shall be-
‘deemed to have beer regularly appointed from the
date of his contii:uous afficiation, subject to

_ eligibility, according to the service rules applicable -

to the post, verified &y the administrative Secretary
- of the department coicerned.”

17.  Again the same la.guage was used in section 4 of

th¢ N.-W.F.P Empl:yces on Contract Basis

(Reyularization of Services) (Amendment) Act-II of
1994, , ,

18. " The relevant prc;’isioh of the Act (IX), 2005 has
bern worded almost ir‘.: a totally different.langu:age
wlivrein nothing has b..en left for the administrative
senvetaries  or the heads of the attached

dej artment/competent nputhoritics to issue notification

t% AT T
- | AT

N.-W.F.F through Chief Se:retary, NWFP. Peshawar and

AAAMNER
7 2aR Cor
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_ with regard to the regula.ization of service of contract
cmp)&byges because the object has been clearly
accorplished through the plainly understandable wo:%ds
used in section 22(2) of the Act (IX) 2005, On this analoigy
all fiwe petitioners stood rejularized on coming into force
of the Act under discussion’ and issuance . of
notification/exécutive ordz=r in this regard would be only
a forinality for the depsurtmental hcads/administrafive
secretaries. Thus authcrities were under statutéry
obligation to do what is equired by the law to do and

" the petitioners were nit required under - the sjaid
provision to approach them for issuance of such
' ord«: v/notification.”

1

10. in the present case, the petitioners have been

- appointed by the Departmental Selection Committee and

faced the process of seleé?.ioﬁ regarding physical ﬁtness,
height, c?%x;est /etc. They are performing-their dut.ievs sinc;e year,
2009. D;fferént ddcuments -sere placed on file, according to
which, 'xvumber of Special Police Force employees were
proceeded under the Khyber Pakhtunkhwa, Police Rules,
1975. It has also not beer der_lied, that the petitioners are
performing exactl‘y the same duties as performed by the
member= of the regular pol ce. Therefore, we found éthat the
case of the petitioners squa;ﬁely‘come within the puryiew of
the provisions of the Reg\ arization Act, 2009, reférred to

ibid, because they have beea appointed on contract basis in a

" manner prescribed by the Government at that time and that

" they have also been appoin:g‘ed between the period which was
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e

givén by the | 'Khybe.,r Pakhtunkhwa Empioyées
(Regularization of Services; Act, 2009 (ACT No. XVI OF
©2009).

11. o Itis pertinent to mention here that the épecial
Police Féi'ce is pel'forming daty_side by side with the #egular
police. They encounter ‘terr'cmis_ts and efnbraces “Shahadat”.
Their cases for grént of "‘Simhada Package” were, iﬁitially,
regretted oy the Prox)incial C-ovemment;.however, thié Court
in a judgment and order dated 19.5.2015 in WP No.
- 2502/2015, held fheir famlilies to avail the said Eeneﬁt,
anﬁouncezd by the Provincial Government.

12. There'is yet anc;-’.her'vei'y important aSpec:t.of the |
case tha! is the deﬁnitibn'gi\'en to the contract employees is
clear encugh to bring the case of .the petitioner within the
purviéw of thé Khyb:‘:r Pakhtunkhwa Em;i)loyees
-(Regularization of Services) Act, 2009, because as o;bjected
‘b'y the _respondenfs the appointments of the petitiorilers on
-contract basis was made otherwise than the method
prescribed under fhe recruit:1ent Rules. In fact, the it?ltefltion
of the legislature whil: promulgating 'the khyber
| APal-{htunln.hwa Employees (Begularization of Servicés)' Act,
2009, was to regﬁlarize all!;' those contract emplbyeés, who

were z['pointed not in accordance with the prescribed
\ _ ‘
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" JAct, 2009, ibid, , 24..0.2009 shall be. deeméd to be

' ,regular*zed. i Z/ =z CZ

G-
procedure and who were holdmg poston 31.12. 2008 or uptill

24, 10 ;009

13. ~ When analyzing the case of the petitioners on

the touchstone of the Act of 2009, we 1eavé no doubt in our

mind that the petitioners stood regularized by operation of

law on the promulgation of the Act, ibid.

14. - For the statec reasons, this and the connected

writ petitions are allowed and it is declared that those

- petitiorers who are holding the post of constable/Special

Police Force on 31.12_.2008 or .till the commencement of the

=2

c&rﬁﬁ Jﬁs/ICE

47/&4 (/g%wa ﬁ/jf\

Announced. | | ' /’ ‘\&@X@

Dt.24.11.2017

; ARE

&/x in

ya?’\{ ar\ Pt*“éwm’
Jnd rAnirlaA?

(Mzam p5) ‘ (DB of Hon'«le Mr. Justice Y'lhyn Afridi, HCJ, and
Hon'able Mr ‘ustice Ijuy Anwar.)
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b N BEFORE THE HONORABLE PESHAW (R HIGIH COURT PLESHAWAR

Writ Petition No. 193:).P/2016

Muhammad AnWar it OtherS....vevievier eiriireseieereeee e e e e eeneneen - (Petitioners)

Ver:.us

Government of Khybar Pakhtunkhwa, th: »ugh Secretary Home & Tribal Affairs,
Peshawar and Others. . . iiiieeeiies rrrirrree e e (Respondents)

Subject:-

COMMENTS ON BEHALL OIF RESPONDENTS

Preliminary Objecticss:-

a)
b)

c)

d)
e)
N
g)

|

(’KL\’C e Chew y Capek
C? ~/v—\ (,(LL’{u))
3.

Ay
avf l

Maa.

C.: “""“\’ \wa“((o f

V’\

\ v//) —~
"’)’ < C‘C] ‘(Ls,)/f. ] q
//5/__/, -

woc b

'
% Gev®

FACTS:-

The petition has not been be. Ld on facts.
The pet:tion is not maintain: .ble in the present form.
The petition is bad for nca-joinder and mis-joinder: of necessary

parties.

~ The pet.tioners are estoppec to file the petition.
“The petitioners have got no vause of action to file the pctltlon

The petition is barred by lav- and limitation.

The pe.itioners have not ¢-ime to the Honorable Court with clean
hands.

Correc: to the extent that in view of insurgency of militancy in

Khybe ~Pakhtunkhwa, o..going operation against militants at

Malakand Region, to entourage community policing and to

compeusafe the Internally [Zisplaced Persons (IDPs), the government
sancticaed funds. for recruitment of Special Police on contract basis
for ass'stance of the reg}llal iolice. |
Corfet‘ to the extent that setitioners and others were recruited on
contrar{ basis however, therc is great difference in the criteria
prescr; sed for special Police and regular Polic_é.,

Correct to the extent thai pctitioners were initially recruited on

' .
_contra t basis for two year:. and the contract was extend {rom time to

‘time.

Corre: t to the extent that 8 scial Police assisted the regular Police in
discharge of their fun.iions but they were untrained and
inexpt rienced fellows.

Incorr :ct, the selection pAr-'cess of the Special Police were different

Aﬁ:@g%e&

than - :scribed for regular Police.

7(_,\‘2./\. AN d S(,‘FLZ\A""
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6. Correct, 1) the extent that Spr 21l Police assisted regular Police and
\\,«r"c‘"(’eci 4l ;\govemmx nt had chalked out proper Policy for grant of "Shaheed"
" i (%‘ﬁf/ fﬂ‘) 1/4 packaget » legal heirs of Spec:ai Policc "Shuhada". Yose w2 > 32‘%“‘
(J ¥ Incorrect NWFP (KP) employees (Regularization of Service) Act,
fA g N 9"” 2009, is ~ct applicable to pe.:tioners. According to Section 2 (f) of
—

e et G RNy
S0 T See 500 the Act, “Post” means a po st under govefnmcnt or in connection

~—
with affairs of government tc be filled in on the recomm<.ndat10n of

ol A Comne T T
iyl 5 e -

/- . é}_ 5/ e Md:\,@)\ comxﬁfflgn _and _\t_‘ff\post_ = Eogstable does not fall within thc
“Tv;”f e category of commission pc S}L Again appomtment semonty &
Qc/("' _ profiotien: ~of Police departncnt is governed by Spucxal law i.e.

S Police o1der and Police Rules.
?’L""?cl\s e p;f‘zg« W-Incorrec', the petitioners prayér for regularization was without any
Sc e ! Shat > force and substance. As explained in reply to Para-7 that NWFP

| Wr‘ﬁ(& /“‘/’/L ol/f A8~ (KP) employee (Regularizition of Service) Act, 2009 is not
: '/ ) ey R .

o applicat ¢ to the petitioner. There was great difference in physical,
age, educational, criteria pruscribed for special Police and regular

Police. .\pzain the members «:f special Police were the recommended

by the notables of the village and not by.sclectio'n committee

constitu ed for recruitment ¢ regular Police.,
9. - Incorrect, the petitioners were appointed on contract basis and most

loat o
N * & Ly /("C‘ of them were already overai»c as age limit for special Police was 45
SIS 4 L\’g e st

| i B - years as against 25 years ag. limit for regular Police. The petition of
el z_c’-’% wFle e ge g

petitioner is not sustainable «n the given grounds.

GROUNDS:-
a) Incorre:t, petitioners were employed on contract basis !zmd their case
is not covered und‘er N\X.P (KP) Employec (Regularization of
| Servict) Act, 2009. |
b) | Incorre:t, members of Special l’ohce are allowed to part1c1pate in the
/'/)/ examir.ation of recruitment of regular Police subject to fulfilling the
prescrinéd qualifications. Also additional 03 marks are allotted to
such cindidates 6n qualifying the examination'.
c) - Incorz.ct, "petilioners- volutturilv joined special Police on contract
ba31s ¢ 1d they were well in picture of the fate of the contract service.
d) - Incorrzct, contract service .s no ground for regularization and there
is no ryle or law which ma/ allow rcgulan/auon of petitioners.
é) - That respondents may al*o seek permission of raising additional

e sked

groun-le during arguments _ot the case.

| ;:%
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v ! : It is therefore, pra.ed that the petition of petitioners md) be

dism.i:sed with costs.

to Gov: of Khyber
hwa Home & TAs department
Peshawar.

(Respondent Nﬁ“h{ b‘\:\:&“\f\‘i\w

Inspcc/tor Gengrs dt‘Police,
Khyber Pakhtunkhwa,
" Peshawar
(Respondent No.3)

Z"ravmcza/ ya

alicie Office
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To,

Inspector General of Po. «ce,
Khyber Pakhtun Khwa,
Peshawar

Subject: “Issv.ance of Regula;: & Contract Order of Special
Poli :e Force” -

Respected SIR,

“Vith due respect, it is gtated that please issue me
Copy of my reguiar & Contract or:er.

It is my humbiy request to provide me a copy of regular &
Contract Order a: soon as possible; T will be thankful to you.

you’re sincerely,

5 E(Jj}y

Belt No: 2191
Dated: | //1,}% N
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IN THE COURT OF

KNOW ALL to whom these pre<ents shall ¢ :me that | the. unders qned a; Joint:

M%bﬂmmdd o nw{zf Kb'zn,(ﬂﬂbton Ghari),

* Adwvocate, High Court, Peshau ar (herein after called the .dvocate) to be the Advocate for

the Appellant/Petitioner in the above rsentioned case, to do ol the :lowing acts. deeds and things or
any of them that is tosay ;-

) Toact and plead in 'the abave m ntioned case in this.court or any dt‘ler Caurt in which the same
may be tried or heard in the Fr=t instance or in appeal or r: view or execution ur in any other
stage of its progress until its fr.al decision.

-2)  Tosign, verify and present pleat-ings, appeals, cross - ohject -ns petitions fur execution, review
. revisian, WI’[thHWBI comprori:se or other petition ar sfficavits or other documents as shail
he dezmed necessary or. advisa.le for the prosecttior. of sai . case in &l its stages.

8)  To withdraw o compramise in e said case or submit to & itration any difference or dispute
that shall arise touching orin 3 ¥ manner relating to the sai” case.

~- &) Toreceive money and grart recsints therefore and to do ali :ther acts and things vhch may be
necessary to be done for the prigress and the course of the arosecution of e said case.
"3) To engage any dthei' L2gal pra stitisnér-authorizing bim to zxercise the power snd autharities

hereby conferred oh the Advors-te-whenever he may think fit -¢ do so.

*AND | hereby agree ta ratify whi-tever the Advocate or his su_ stitute shall do in the prumlse°
AND 1 hereby agree.not to bbld the Advozate or its substitu 2 responsible for the result of the
said case and in consequence o hlS absence fram the BDJN when the said case is called up far
hearing -

AND | hereby that in° thE event ¢ the whale-or any part of th fee agreed by me to be naid to the

Advocate remaining unpaid., he shall be entitled to withdre -+ from the prosecution of the said
case until the same.is paid.

IN WITHESS WHEREDF | hereunt: set-my hand to-these prest ts the contents of whuh have been
explamed to and undm"'stﬂudh,r me. this 9 5 davol "2 by ‘ :

@ (v c},m |
o . ) . ._
Accepted | Signétire/ thumb impression

of party / parties.

whammad Amw r Kban,pum cbh,

", Advocate High Court: PPSrh war: -
Lell Wo:- 0355 5257.)’74

e -

Ofice Address Law ;ambpr 7 inBr Ro-m, Judicial Complex, Peshawzr

97

My DE2. AJL hia yg_g_sy ¢ ’9?.’.#. ..... of | kP\C
S/, Pszu i(.l««»\ P MyeUAL TCRYER
................................. I . ‘;'QQ_.\JV_.L@\ ‘3%—4& Q*L\EVS
_ Accused/ ; . ' .espondent, L—
Petltmner/l/ T ["efendant/
Appellant/ - L _ A (“omplainant
Plaintiff. ST :



