Reply on Grounds

3

8. Incorrect. The appellant will be promoted to the next higher pay scale in his

cadre subject to availability of post under promotion quota by the departmént

concerned.

A. Incorrect. The appellant has been treated strictly in accordance with law as well

as policy of the Provincial Government.

~ B. Incorrect. As discussed in Paras 4 &7 of the facts and Para A of the grounds.

C. Incorrect. As discussed in Paras 4 &7 of the facts and Para A of the grounds.

L

D. Incorrect. The appellant has never been discriminated and is treated strictly in

accordance with Law regulating his services.

E. The additional grounds if produced by the appellant will be replied at the time

of arguments.

The Honorable Tribunal may graciously dismiss the appeal of the appellant .

with cost.

o~
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Sgcretary., LG,E&RDD
Respondent No. 2

(SECRETARY)

Govt: of Khyber Pakhiunkhwa

Local Govt: Elections & Rural Dei!

Department

Secretary, P&D
Khyber Pakhtunkhwa

- Respondegidiiqasy to Government of

Developmen

hy artment
. t Dep
, Planning &

RéspopippitipGeneral
Local Govt: Rur Development
Khyber Pa tunkhwa



DIRECTORATE GENERAL

LOCAL GOVERNMENT AND RURAL DEVELOPMENT DEPARTMENT

N.W.F.P, PESHAWAR

. OFEICE ORDER - Dated Péshawa.rl,_the_:24"‘l November, 1990
No. DG (RWP) “2" (5)/73

| : Consequent upon thelr selection by the Publlc Service Commlssion NWFP,
. Peshawar, the following candidates are hereby appointed as Sub Engineers in BPS- 11 (901-46-1830) with- effect from the
- date of taking over the charge of thelr duties agzalnst:ithe place of their postlngs as mentloned below against.each;

: SNo. Name of Candidates with address. ' Place of Posting

© 1. - Mr. Atta Ullzh Khan $/0 Behram Khan, Village Qasim Office of the Assistén%ctor \/
' P/O Tarnab Farm; Tehsil and District Peshawar, LG & RDD, Swabl.

' Presently he is working as-5.E on Farm Water against vacant post.

Management Project.

.

2. Mr. Muhammad ljaz $/0 Muhammad Hayat, Street ' Office of the Project Manager "
i B Jaffar Shah, Moh Mian Khe!, Kohat City. IRDP Markaz Parachinar against
Presently working in the office of the Garrison Engr{Army) a vacant post.
MES Kohat, Gul Hassn Road, Kohat Cantt. \/’
3. Mr Inamullah Jan $/0 Mohammad Karim, Mohallah Piran, Office of the AD, LG & RDD,
Village & P/O Utmanzai, Tehsil: and Distt: Charsadda . Kurram Agency {Parachinar)

I , .. ,_agamstvacantpost o s

4. Mr. Mohd. Shakil Ahmad 5/0 Abdul Azlz, = o ‘ Ofiice of the Asslstant Director

\ Mohallah Gari ban DI Khan City. Loca; Govnt and Rural
: Presently serving as Surveyor In the _ Development Deptti-N..-
office of the SDO modeling Sub DIV: M & R Dl Khan. “Wazlristar Agency agalnst a
. . ‘ a vacant post
5. Mr. Noor Nawaz khan S/O Gohar Khan, . Oflice of the Project Manager
Village, Lakki Ghundaki : PO, Tehsll and Distt : Karak. {RDP Markaz Parachinar -
Presently working as PTC teacher in Education " against a vacant post.
Department. " . -
6. Mr. Nahid Khan $/O Gulshan: Office.of the Assistant Director
Village and PO Shehbaz Khel Tehsil Lakki Distt: Bannu. ~ Llocal Govt and Rural
Presér!t!y working as Sub Enginegr in Pakistan Rallways. ' ' ‘Development Department -

"Kohat, against vacant post.

Thelr appointments wlll be subject ta the production of the following documents.
1. Health and Age certificate.

2.  Academic Qualification Certlficate,
i 3. Domicile Certificate.

4. Character Certificate,

| &.@Jt




The appomtments are made purely on temporary basis and can be terminated at any time )

without any assigning reasons or notice. In case in resign to leave the job, they shall either given fifteen
days notice in advance or shall deposit fifteen days pay in lieu in.

dustrlct concern.

These appointments will be subject to verification of their antecedents on the policy of the

--SD--
, D:rector General
Local Government: and Rural Development
" NWEFP Peshawar

No.DG(RWP)"2/(5)/73 - dated: Peshawar 24" November 1990

Copy is forwarded to :

1.

&

w N oo

10.

11.

The Secretary Public Service commission NWFP, Peshawar for information with reference to
their letter No. 200-17-50:90 darted: 7™ Nov; 1990. ’
The Section Officer (LG&RDD) Peshawar NWFP.

" The Divisional Directors {LG&RDD) Mardan Kohat and DI Khan.

The Assulstant Director LG&RDD Swabi, Kurram Agency {Parachinar), NW Agency {(Miran Shah)
and Kohat.

The Project Ménagér IRDP Markaz Parachinar.

The District Accounts Officer Swabi and Kohat,

The Agelncy Accounts Officer, Kurram Agency and Miran Shah.

The Dlrector Water Managcmcm NWFP Pcshawar for information and with the request to
relieve Mr. Attaullah Khan s/o Behram Khan'S. E, of hIS duties enabling hlm to join his new
asmgnmcnt in thls department

Officials Concerned.

The Sub DtV|5|onaI Offlcer Remodehng Sub Division No. 2 DI Khan for information and with

request to relleve Mr Muhammad Sohail to join his new assugnment in this department.

The District Educatlon Ofﬂcer (Male } Karak, with the request to relieve Mr. Noor Nawaz Khan
s/o Gohar Khan PTC to enable him to ;om h:s new assignment in this department.

12-13. Other concerned.

For information and necessary-action.

--SD--
Assistant Director (Admn)
Local Government and Rural Development
NWFP Peshawar
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GOVERNMENT OF N.W.F.D.,

LOCAL GOVT.ELECTIONS AND RURAL
DEVE LOPMI,N I' DEPARTMENT

DATED PF_.’SHAWAR THE 2157 JULY, 2001

ORD E R ‘
NO.SO(LG-14-116/DG/2001.~ In'terms oF Circular letter No.SOR-I(C&AD)1-200/98,

dated 8-6-3001, the Competent Authority is”pleased to . declarc the- fo]lowm;, Sub- -
Engmeers as sur plus with effect {rom 01- 0’7-20QI -
SLNo: I Namg of Sub-Engincer | l’S. Present place of posting , S
i « 1. | Muhammad Ziaul Haq ‘. B-1T | LG & RDD, Abbottabad.
2. Faizul Hassan Shah -do-: | LG & RDD, D.I.Khan.
3. | Rebmat Ali Shah. -do- . | LG & RDD, Abbottabad.
P 4. [ AkbarJam. __-do- | L G & RDD, SW-Agency. © oy
| 5. Malik Dad - -do-~ | LG & RDD, Peshawar. -
. 6. - | Hazrat Mir. | -do+ | LG & RDD, Nowshera.
7. | Mukhtiar Alam.- . - |- -do- | LG & RDD, Charsadda,
’ 8.. | Wali Aman Khan. -do-. | LG & RDD, Swabi, .
< 9. | Aminuilah -~ .| -doi }LG & RDD, Dir (Lower).
10.y/ | Muhamumad ljaz ~ -do-__| LG & RDd, Orakzai Agency.
i 11. | Attaullah ' “1 -do- ' | LG & RDD, Peshawar (FR).
1. | Nahid Khan -do-* | LG & RDD,, Karak.
3. | Noor Nawaz _do-. | LG &RDD, NW-Agpency.
; 14, | Mohd Shakeel Ahmed | ‘do- - | LG & RDD, Bannu.-
o Cmee | - 15....-] Inamuliah Jan . __~do- LG & RDD, Mardan. —
\lt + 16.. | MianNoor. .| :do- | LG & RDD, Lakki.
. 17, | Mian Sajjad Hayat | -do-- . | LG & RDD, Kohat.
\' 18. . | Afag Khan -do- | LG & RDD, Khyber Agency.
i 19. . [ Hidayatullah "~ -do- | LG & RDD, Bajour Agency.
20, Hazrat Muhammad | -do-* | LG & RDD, Kurram Agency. :
. 21. Abdul Hamid. : -do- | LG & RDD, Battagram. * ‘ .
< 22. .| S.Mehboob Hussain | -do- |LG & RDD Mansehra .
: lshah . | - Wetd
e 23. - | Khalig Noor._ -16. | LG & RDD, NW- A&,ency /
24. . | S.Muneer Hussain Shah | -do- | LG & RDD, Mansehra.
L 25. | Muhammad Asghar - | -do- |LG & RDD, Kohat. *
:'& ‘ 26. .. | Ejazul Haq _ ' ~do- | LG & RDD, Charsadda.
Ry . 27. "1 Munir Ahmed, -do- | LG & RDD, DIKhan (FR).
53 28. .| Fazal Khaliq B-9 | LG & RDD, Dir (Lower).
ok 29. | Habibullah .| -do-~ | LG & RDD, Charsadda. -
\f’ 7" “They should report to tlic., Surplus Fool of Establishinent and
KA Administration Department, : :
% ‘
' L ' SECRETARY TO GOVT.OF NWFP, -
g o : . LOCAL GOVT.ELECTIONS & RURAL 6
;1\ : * "DEVELOPMENT DEPARTMENT. Sk
'?: Endst.No. SO(LG 1)4-116./DG/2001 - Dated Peshawar the 21 July, 2001

1 . cc. . - e T S
A . 0 . N

A . All the Admnuslr.\twc Sccretaries to Government of NWFP, IR

pN .- The Accountant Ganeral, N.W.E.[,, Peshiawar. ’ q Lo
13 . N

All the Assistant Directors, LG & RDONWFP, Peshawar.
" All the District/Agency Accounts Offiders in NWFP

The Scction Officer (Surplus Pool) EstaR{shment and Adinlnlsl[’atlol{
A o Department,

6. - The officials concemed.

3
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| ' GOVERNMENT OF N.W.I,D.
c LOCAL GOVTELECTIONS AND RURAL
. ' DIV Pl OPMENT DI I’\l{lx\“ z\"[ .
) ‘ K ) - . /.‘
. ) o : A ) P
: ORDER . AL e
. Daterd Peshawar, the 15" February, 20067

N(».S()(I’;(‘-I}JJIG/S.I’:)OI/Z(}()S.- The I’umncni Government  in lhc:_‘ lLacal

Department; Gavernment of NWEPL Peshawar Tar Turther adjustoient against the

.

.

Government, Liections and Rural l)uvcinplncm' Department s pleased to place

services of Mrdluhammad 1jar, Suh-]".n;_',ilwc'r._ BES-11 {employee of L('i",é};RI)_l)’)
- ) ' o . - |: .‘ 5
N : o . . . . \ e W,
presently working in IMAL Thangu at the disposal of Planning & Developmetil

steant post uf’Sub-Iingim-cr in the District Setup of P&D Department, I\'uhiu't with
immediate effect, . E ’ ,. R
o ‘ . NEC R!"l \R\' TO GOVT: OF \'WI i‘
o : T LOCALGOVT: ELECTIONS & RURM
. : , _DE \H LOPMENT DEP. \R!\Il..\"l
Fndst, No.g()(l.(}';lﬂ-l 16/S.Pool/2008 -}):n;-;l Peshawar, the 15™ i chr uar V2006
Copy is forwarded to:- , ' . ' i

l. 'Ihc Gccrc tauy (o Government of NAWEFP, -Establishment Department. _
2. The Scerctary to Government uf NWEFP,P&D Department with wfvrcucc o S
his letter No . SO(ES T T P& D/OST - 12-DGHaney, dated 10-2-2006. AT -

3. The Seeretary to Government of NW FPCFinance Department, L
4. The Accountant General, NIWFP! Peshawar.

3. The Scerctary, Local Council Bosted, NWEFDL Peshawar,

6. The District Coordination Officers, Kolbat and Hangu, e o
7. The Séction'Officer (8.Pool). E&A I]cp;\'rlnwn!. '
8. The Secfion Officer (General), LG & RDDL

9. The Pistrict-Accounts Officers, Kahat nml lI.m“u /) .

10, The l)\ to Scevetary, LG & RDD, " / (/ /
&l ey » - . . " ‘] ) ) ..'
11. The off'cx.ll umu.mul , o i .‘ F,\“,Q\ v(,,,.‘,.@ ?/ .
‘ (DTL MUHAMMAD) :

| (;;\r(110\0}1[(11{(1"1"\13{ S

t .

. ) \J
. RN
.t ' . 'l ! [
N VA
\ o
A f‘/

U



. . © e - e ——— e ————

i GOVERNMENT OF N.W.F.P.
ABLISHMENT & ADMINISTRATION DEPARTMENT
(REGULATION VING)

NO. SOR-IE&AD)1-200/98,
Dated Peshawar the 8™ June /2001
¥ 1R

1) All Administrative Secretaries in NWFP,

2) The Secretary to Governor, NW.F.P.

3) All Commissioners in NW.F.P.

4)  All Heads of Attached Department in N.W.F.P.

3) All Heads of Autonomous/Semi-Autonomous Bodies in NWFP.

6)  The Registrar, Peshawar High Court, Peshawar.

7) All Districts & Session Judges in NWFP. - .- .

8) All Deputy Commissioners/Political Agents in NWFP, .
9) The Secretary, NWFP Public Service Commission, Peshawar. _ -
The Director, Anti-Corruption Establishment, Peshawar.

11)  The Registrar, NWFP Service Tribunal, Peshawar.

,-__,-H
—
&

 SUBJECT. R NMENT SERVAN. D
1 . "HEIR SUBSE TAB 10N/ AD, NT

b

| Sir,

I am directed to refer to the subject noted above aryd to say that the Provincial
Government has been pleased to make the following policy for absorption/adjustment of Government

*

Servants declared as surplus in view of the transition of District System and resultant re-structuring

1 of the Government Organizations/Depariments etc:
| . )

L wxmmmmwwnw

The Finance Department in consultation with Department concemed and -with the
approval of competent authority would decide with regard to the declaration of a particular
organization, set up or individual post as redundant or inessential,

2 CREATION OF SURPLUS POOL.

There -will be a surplus pools cell in the E&AD. After abolition of such posts in the
concerned deparmment, duly notified by the Finance Department, equal number of posts in the
corresponding basic pay scales would be created in the EGAD far the purpose of drawl of pay and
allowances etc by the employees declared surplus as such. - ’ ’

3. IMPL 1 L L 1y

For the purpose of coordinatigvand fo ensure proper and expeditions adjustment /

absorption-of surplus staff, the Government* YNWFP has been pleased to constitute the following
committee:- - . ‘

a. Additional Secretary (Establishment) E&RAD

....... Chairman.
b. Deputy Secretary LG& RD Department. ... . Member,
. Deputy Secretary Finance Department, cvieree Member.

d. Deputy Secretary (Establishment) ESAD. ... Secretary i (

——




Jjunior most employee in that cadre would be declured as surplus. Such posts should be abo!ishei_l in
the respective departments and created in the surplus pool as indicated in para 2 above for’the
purpose of drawl of pay and allowances and also for consideration for subsequent adjustment

cantrary, ]‘or the time being in force, the following procedure for the adjustment of surplus staff would
be followed:- 7

(a)

(b)

\(C)

-
"

Consequent upon the abolition of a post in a particular cadre of a departmenfihe

Y
-

P DURE FQR F SURPL ld

Notwithstanding anything contained in any other law, rules or regulation 1o the

P -

Before transferring an employee to the surplus pool, he should be given option by the
concerned department . .

{i) to proceed on retirement with normal retiring benefits under the existing rules;
OR '

(ii)  to opt for readjustment/absorption against a future vacancy of his status/BPS *
which may not necessarily be in his original cadre/department.

Those who opt for retiremens would be entitled for usual pension and gratuity
according 1o the existing Government Servants Pension and Gratuity Rules of the
Provincial Government. Those who oprt for absorption/re-adjustment, a category-wise
seniority list will be caused in the Surplus Pool for their gradual adjusiment against
the future vacancies as and when occurred in any of the Government Departments.
These adjusiment shall be on seniority-cum-fitness basis. For this purpose the seniority
list:. will be caused category-wise with reference to their respective dates of
appointment in the cadre. In case where dates of appointment of two or more persons
are the same, the person older in age shail rank senior and shall be adjusted first.

Adjustment shall be made on vacant post pertaining to initial recruitment quota from
those in the surplus pool in the following manner; - @01 ° :

(i) In case of occurrence of vacancies in their corresponding posis in any
Government Deparuneny/Organization, the senior most employee in the surplus
pool should be adjusted first

(i) In case of cross cadre adjustment, the persons with such minimum qualification
. as prescribed in the relevant Service Rules for the post in question. shall be
adjusted keeping in view their seniority position. ) )

(ili) Y an employee possess the basic academic qualification. but lacks the \
professional/technical qualification, he may be adjusted against such post
subject to imparting the requisite training. '

(iv) (a) The surplus employees holding such posts which Jall to promotion quota

. in about all the Departments, he shall remain in the surplus pool till the
availability of a post in the parent department.

r

' OR

—— -
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At Zﬁf‘a fﬁi?é;éht ‘in the

jr in ’theli'.home Dism'clfs). '{f not possible,
ithin the same Division if staff is adjusted awsy from their District of Domicile

in the firs instance then on availability of post they should be considered for
adjustmen: neay 10 their home Station,

/)

B

N 70 Jacilitate 1h, adjustment of surplys 'Jlaﬁ,‘ it will pe incumben upon the

v Administragiye Department 1o take up the cqse With Finance Departmen; Jor revival of

S the essentia) Posts 50 retrenched g5 a result of generay directive issyeq by Finance

&7\ ) epartmens Jrom time (o time, givg‘ng, cogent recsonsljustification, Against the

“ resultany rew'val/re.rtomn’on of the post, the concerned Departmeny Will place o

/ requisition cn 14 EQAD for tmnsﬂ;rri}rg of a suitapl, Surplus employee againsy the
r/ said pos, .

Unless the Surplus employees in Class-1V are Jully aa}'asted/absorbed against their
respective gradeq posis in variow.G.ovenunem Deparmmb’Organizan’on.s the generaf - .
policy of the Finance Departmen; regan?bxg conversion of BPS.J & 2 posts 1o pPosts in -

Jixed salary @ Rs, 2000, ber month for contractual appointeq should be restricted fo
: the aboye extert, . '

.
” .

¢ XAT, f)

The inter-se seniority of (e Surplus employees after 4&;{1{ adjustment ip various
Departmens will be determined according (o the Sollowing principles:-

: '(a) In case g surplug employee could be adjysieq in tie respective cadre of his
parent departmeny pq shall regain his otiginal Seniorty in thay cadre,

(b) In case, however, he i:.aq'iu.rted in his re.rpeéli’ve ccdre but i g Departmen; ;

other thar his parent Departineny, e shall be placeq at the botiom of seniority l
list of that cadre, . . :

(c)  incase of his adjusimeny against a post in 4 cbrre.spondx’ng basic pay reaie with
different de.:ignau‘ow’nomenclamre of the post, either in his pareny departmen;
or in any other depamnem. he will pe Placed at (e bottom of seniority Iist,

In case the officer/officiqy declines 1o be adjusted/ab.rorbed in the abpye manner in
accordance wigy, the priority fixed as per his seniority in the integrated Hst, he shap
loose the facility/rlg!:t of adjus{ment/ab:orplfon and Would e required 1o opt for pre-
Mmature refiremens JSfrom Governmeny Service, .

Provided thqy " he does no; Julfill the requisite qualifying seryice Jor premature
retiremen; ho may be “ompulsorily refireq from service by the competens authorisy

rovided that iy, decision of adfastment/ab:omtz’on of surplus epipi i
E&LAD shay be binding “pon the respec:iy, appointing authorities,

' ' MU
—A—l-— - . ADDYIIANL . .
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r"..__._ﬁ___._,__ .

Endst even No, & date

Copy forwa rded o the:.

1.. Cos HQ, 11 Corps, Peshawar Canu; :
2. HQ PMCS cro H2 Engineer 11 Corps, Peshawar ¢ anit:

. Al Addl/Depuly Secretaries i (Establi:hmen;) E&AD,
- Deputy § ecreiary (Adnu,) E&AD,

Director, ST1, Benevolen; Fund Building, Peshawar.,

Deputy Secreiary Benevolen
- All Districey Accounts Officers

3

4

S.

6. The Accountany Geaeral, NWFp, Peshawar.
7.

8

wndst; N dat,

Cop Y forwarded 1p..

PS 10 Chief Secretary, NWFp,

NQQAMN»
ta,

brarian, E&A

! Fund Cely, E&AD,
in NWFp,

All Section Officers in { Erlablislzmem JEGAD.
All Section Officer iy Generat Administration E&AD.
r, E, .

PS to Secremry (Ertabl:‘.thmem) E, &AD,
PSto Secretary (General Admim’straa'on) E&AD.
7 D,

JILANIASIF)
DEPUTY SECRETARY (REG. 1)




/.«

s W

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

' "“5 | SERVICE TRIBUNAL PESHAWAR

P T

Appeal No. 1459/2018 _ .
Muhammad Ijaz Versus Government o:f Khyber Pakhtunkhwa'throﬁgh Chief Secretary and
Others. ‘

............. et sene.. (PETITIONER)
VERSUS

1. Government of Khyber Pakhtunkhwa through Chlef Secretary, Civil Secretanat .
Peshawar.

2. Secretary to Government of Khyber Pakhtunkhwa,Local. Govt. Elections& Rural

~ Development Department, Peshawar.

3. Secretary to Government of Khyber Pakhtunkhwa,Planning and Development
- Department, ,Civil Secretariat, Peshawar.

4. The Director General, Local Govt. Election & Rural Development, Department,
Peshawar.

5. Nahid Khan, Assistant . Engineer (BPS 17, Trlbal District Khyber Khyber House
Peshawar.

AFFIDAVIT

1, Nisar Ahmad As51stant Director (ngatlon) ofﬁce of Director General Local Govt & |

Rural Development, Peshawar do hereby solemnly affirm and declare on oath that reply
 to the appeal 1459/2018 Muhummad ljaz Vs Govt of Khyber Pakhtunkhwa through Chief

'Secretary and Others are true and correct to the best of my knowledge & behef and

/\Q :7&)_\ o .'
Deponent |

CNIC #. 15602-2137950-5
Cell #.0340-9352221

'nothmg has been concealed from thls Honorable Tribunal.

Identified By

Advocate General
'Khyber Pakhtunkhwa



 VAKALAT NAMA

NO. /20

IN THE COURT OF _ ffé /) @UIQCC. A ll"rr l)umz O/, /2 g/(.a(‘/\_}@*v '(

,]‘%J_)me JfﬁZ _ (Appellant)
| , (Petitioner)
(Plaintiff)
) VERSUS A "
é)dv%’ " C)g K“P | B (Respondent)
- ' (Defendant)

I/we, _N o] Mhorr ( Q«JMAJ _Als. &j

Do hereby appoint and constitute M. Asif Yousafzal; Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appomt any other Advocate/Counsel on
my/our costs. :

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case' at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20

ACCEPTED

M. ASIF YOUSAFZAI

Advocate Supreme Court

Peshawar.
B.C NO# 10-7327
CNIC # 17301-5106574-3

| oy
OFFICE: ' -

Room # FR-8, 4™ Floor, <
Bilour Plaza, Peshawar, L ngfc
Cantt: Peshawar M‘”“ﬂ( ,lh

Cell: (0333-9103240) hoeoped) < -

Nemar | AHE @m@s

g
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))FS) LT Appc_ﬂ,l No. 1049/2_015 ‘ .

Date of Institugion ... 16.09.2015
f)ﬂ " Date of Decision. . ... - 10.07.2017

~ Muhammad ‘Arit Lx-Constablc No, 64’) son ofNaushfxd I\h'm

“R/O KhmshonP"\yy'm Districy, Noshcm (Appcllam)
| VrRSUS
1. The District Police ()L'l’lcci;, Nowshera andc_)the_rs_. : >. (Rcspondeﬁts)-
| a

MR. MUUAMM/\ D /\Rll \/\‘\1

Advocate = T * For appcliant.

MR, KABIRULLAR KHATTAK,

Asstl. Advocate General JFor respondents.

MR NIAZ MUITAMMAD lx.lI/\N v e 'CHAIRMAN
._MR (JUI /LB I\H/\N RO MEMBER

IUD(JMi INE

NIAZ MU[II/\MM/\D KHAN. CII/\IRMAN A'riggm’m{us of the ledrricd

counqcl for th pamm heard Jnd record pcmscd

FACTS

2 Brick lauq giving fis¢ 10 thc present, appeal arc that Lhc '\ppellam was

-

dmmlssdd from su\ncc on 05 07.2015. mamqt which h(. hlcd dcpmtmcnlal dppe'ml
(the date of thch 1s not !\uown to the wppclhm or 1csp0ndcnt3) ths dcpmtmcmal

- appcal was decided on 25. 08.2015 maintaining the ouaiml orddr 01 CllSl‘nlSS'ﬂ hom
< _ _ e

bt

- serviee, henee the appellant fled-the present :app_cal-on 16.09.2015. "I'hé reason for =




dismissa| of the appellant [tom service is his involvement ina criminal-case which -

* was the basis of the whole procecdings.

- ARGUMENTS i

3. 1hc 1e'n ncd counsc! for the hppcnam a1oue‘d that the appellant was ixcqu‘_xtted'.'
i the crimihal'» case which was mc b'\SlS of chsuplm'uy procccdmos That the

~

rcport prior to the acquittal of the appeliant in which

enquiry oflicer submiticd his:

the enquiry officer opined that the complainant of:the criminal case was pressurized

by the accused in criminal c.i}sc and tha_t the compromisc in the criminal case was

not \lolunt'u\/ The lcarncd counsel for the wppdlam referred L@ final order of

1cmncd counsel for the c\ppclhm

criminal case dated 13.01.2016 which ﬁccmdmo Lo

disa prool’ that no unduc pressure was

speaks of acquitlal of the accused on merit an

¢ aller the acguittalin criminal case

apphcd by thc: accused. tle turther argucd tha

nothing is left with the de p“ntmcm 10 dasmlss Lhc appellant {rom service as the

ihc lcarncd counsel for the appcll ant furthcr

whole story has been washed out.

argucd that the principle of Fair trial has not bccn obscwed by the cnqmry olﬁcer as

his opinion is bascd on his pcrsonal'kno\,\llcdge and no statement of witncsses have

§ . N B
* peen recorded nor any chance of cross-examination was atforded to the appellant. '

The ledrned counscl for Lh'c appc\lam relied upon 3 judgments cntitled “Director

General Im.tell:oence Bureau, Islamabad Vs. A/[uimnmlad Javed and other b 1epor’Lcd

as 2012-SCMR*165, ‘Malik Azharul [[ar{ Vs. Du ector of I' “ood, Punjab Iahore cmd

another" rcported as {991-SCMR-209. and;_f‘f{ababuzzah Bhutto Vs,. Director”

reported as 201 1-HCMR-1304..

\ 4, On the other hand learncd- Assistant .Advocale General argued that the

appellant has, failed to provide copy of depz\'ﬂmcn’ml appeal which can result i

presumihg that the same was time barred. e further argued that the enquiry officer

has duly 1c<.o1dcc

¥

the statements of all Lhc wmcmcd \\'\mmscs by diloxcmg Lhc



N 921

RS
. : ~‘-.

hd\. '1cqmua\ in cmmm\ C"lSC ‘

opponumty ol c10¢.< C\amnmtmn lo Lhc '\ppc\hm l

cann'ol be madc 010und for C\oncmtwn in chscxplmaly procccdmos In \hlS rcspcct
lu. pxcsecd mLo scwncc |udomcms leOthd m 2006 S(,MR 1659 2007 SCMR:-563 -
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d counscl lor both thc p'mlcs 'md,

B P /\chx " hearing muumum ol thc nmmc

al Lcachcs the: LOI'\L\L\SlOl‘\ th'u u |s ‘oy now settlcd )

puusmu Lhc 1cc01d \hn«. lnbun

pr'mciplc' ol’ law. that dupmtmcntal proccc_dmoq 'md unmm'\\ p1ococdm°s c.'m run
smm\lcmcoml\' and -outcome of onc p\occcdms_ has gol no cllcct on thc olhcr So v

on lhc same’ sct 01 facls in thosc ol cnmmdl

" much so that a idcparlmcnml enquiry

n lhc (.umm'\l can rcsuh in penalty m -

_pro(.u.dmos and mmatcd allm the acqmua\ 1

dnuphm\w plocccdmoq l\ns punuplc ha% bn,cn approvcd m a mdnmcnt by ﬂl

‘Mian G I1ulam Sarwar Vs

-augusl' Supreme Court of Pakistah in Casc- cntll\cd

D:vmon .Supermlendem Multan repon‘tcc\ as 7013 SCMR-714 and '\lso m C’\SCS f

\Chk.d upow by Assistant /\dvoc'uc Gcnm '11

.6 bo lav -as the lust 1ud0mml whc;d upon 'oy lhk. luamud (.ounsc\ 101 Lhe

o appclhml 18 c.omcnmcl i rc.\ ales 1o the paymunl ul Dl)’dl \Vthh was w10n°ly cquatud T

with (.onvmuon i -crime. whu.h h% 20t no rclcvancy thh thc prcscnl msc 1he

su.ond mlmo 1S. alqo dusluwmshablc from lhc hcts ol thc plcscm casc bcmusc m 1he

ascd on convu.hon Wthh 18 nol 1hc pu.scm c'\ee. ln

mpm md case 1h<. dismissal was b

1hc pncscnt case. Lhc dmm\sml was m'ldc prior L Lo th ordcr ol the: t.nmmal c.ouut So" :

g.

h\ as lhc lhm\ mlm subnmu.ql by lhc icamcd counscl Tor thq '\ppcllam 13“

: concc_mgd it- pertains Lo the pusoml knowlpdoc ol the cnquny olhu:r whu,h 1s not -

xclw ml to, the pxcscnl case bccaiu:ie'.'the- én'q_u-i'ry.'ofﬁccf has "b'ascd‘,his opinion .a'fts.r

recarding ol cwdmcc of th wunusscq and conduclmo the~ mquny in dlsuphmry
: procccd‘ngs. The - opinion ol the 1511&\;1'11‘)"“ O‘l’ﬁcciﬂ regarding” prcssur‘wmg of
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complainant by accused was, also " the result of his- own findings-and has got no.

relevance to.the order ol the criminal court.

1 /\s a nutshcll ol }hc above ;hsc.usuon no casc |s m’ldc out by Lhc. appelhm

. whu,h 18 hcrcby dlsm\ssu\ 1’amcs arc. lch 10 bcar Lhcu own costs I‘ﬂc bc consxcncd

o the ret:ord room.

((JUI ZLB KLAN).
Ml MBL I’

ANNOUNCED

10.07.2017-
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ScwicciAppcal No_. 325/201[*._ - . \n\fﬂ‘
. .o Q‘/ "y
o g ~
‘ Date of Institution ... 27.01.2011 ‘ _ .
- A - ' . : - . : ’ [y .
. Date of degision™” ... 23.10.2017 S A '
. Akhtar Wahid SIO Gul Wahid
R/O Village Mohammad I\h‘ﬁw"ga Tehsil & Dlstuct IIanOu . :
_ ‘(Appeliant)
Versus:
L Inspector Géncral of Police, Khyber Pakhtunkhwa, Peshawar and 2 others, ’
R S (Respondents)
MR. ABDULLAIT QAZL o | ‘
Advocate - TFor appeliant. : ‘
MR ZIAULLAH |
Deputy DSSLtficl ALtor—n'cy ~ For respondents.
MR, NIAZ MUHAMMAD KHAN,< . CHAIRMAN R
MR. (;UI ZEBKIAN, . . : o MEMBER | -
JUDCMENT

NIAZ MUIIAMM/\D KII/\Nj CIIAIRMAN - Axaumcms 01 the learned

: mun%l lor Lhu palms heard and' rccord puruscd

]-/\C‘T§

o

-

'hc .Jppcllcml was dlscharg,cd [rom serviee, meicr police mlus on 13 10. ZOOb

_ au,.:mst wlmh he” lllcd dcpaumcntal appcal on 01 12 2010 which was - rclcmcd on

27.12.2010 and lhc1_cailcx the present scrwcc.appcal on 27.01.201 1.

ARGUMENTS

3. The ic.amc.i counscl for the appcllam argued that at'the rclcvant time the I\hybm

i u.\hlunl\m\m Rcmoval [10m bCI\’l(.C (Special Powcxs) Oldmancc 2000 was in vouuc ‘mLI

_Ll_u.,o:z&,um!_ ojn,d.cz‘ was ,pa:;.q_d under the Police Rules. whlc.h is Lllcoat ‘That no show-causc
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T Set vice Tnbunals Act: (XX of 1973)---

77 (Water Wing) Subordinate Sientific. Staff: Servu:e ‘Rules, 1982, which were acted- upon in year, 1983,
" whereas civil servant assailed the- promouon in; year, 2006-—Vahdny---le servant remaiped id. deep :
" - slumber for. more. than 20 years’andit- ‘was o -late] in* the- day. to queshon t.he lega.hty of additionals :

CVofd . -

. Present Javcd Iqbal, Muhamn;ad ~Sa|r A:h and Anwar Zaheer Jamh, JJ

" Versus |

,de Petition \io 497.0f 2010, demded on 22nd July, 2010

S 4---Consmunon of Pakistan (1973), An 212(3)-—Appea1—L1m1tauon-—Promouon--—Gnevance of

. Federation of Pakistan PLD 1956 FC 72; Muhammad Swaleh and anethcr v..Messts United Grain and

Rash)d Bhati 1989 SCMR. 467, Federatlon of Pa

: Muhammad Abdy Miah PLD 1959-8C (Pak) 276;.
. of the Punjab and others 1977 PLC (C ST) 165 and Fa.ml Elah: Slddel V.. Pa}qstan PLD 1990 SC 692
rel LoomT el ' : o

B >4 .-.l-'_. T e '.a N -.anvuul.

. —ta ¥ o

luupreme Court of Paklstan]

WUNm AHMAD-«P etitioner..

'
i
t

CHATRMAN, WA;PDA--Rcsﬁondetft. .

(On appeal trom the }udgment dated 2142-2009 passed by Federal Servu:e Tnbunal., Isla.mabad ‘in
l\ppeals No.710- 712 (R)CS/2006) .

civil servant was with regard to promonon on the basis .of ‘Water and Power Development, Authonty

pote---No- plaumblef Jusnﬁcatxonfcould-.befumxshedib 5C

lsse ant:for medcmy, exc Mﬁgggs:gnof
hm.\tanon was no

g more butsatechnicality-which, wasnan incorrect: approach.,&-@eﬁqn@f‘lmi&o

I& |
ConId: ot BE TaKeE Tightly, asyin service:matters:such: gncsuan*should be'considered  seriously, and: :applied -
'_’stnctly---Cwﬂ servant fatled 1o point: out.any. dlcgahty or-irregularity in the judgment passed by Scmca

Tribunal and besides that no quéstion-of public unportance was involved which was' sine. qua non for
invocation of lhe provisions enumerated in Art. 212 of the Consntutlc n—Léave 1o appeal was refused

Chairman, District Screening Comxmttee Lahore and anot.her v. Sharif Ahmad Ha hrm PLD 1976 SC.

258; S. Sharif Ahmad Hashmi'v. Cbmrman, Screening Committee Lahore and aoother 1978 SCMR 367;
Yousaf Al v, Vfuhammad Aslam. Zia and 2 others PLD 1958 SC Px

¢ 104; PunjabProvince V. The

Fodder. Agencies PLD 1964. SC.97;:Chief Kwame Asante-v, Chief mee Tawia- PLD 1949 BC 45,
‘Hussain Bakhsh' and others v. Settlement Commissioner- and-another P]’_D 1969 Lab.1039; Nawab Syed
Raunaq Ali and others V. Chief Settlement Comnhssxoncr and others PLD 1973 SC 23 6;:Chief Settlement -
Commissioner, Lahore v. Raja Muhammad Fazil- K.han and. other PLD!1975 SC 331 WAPDA \A Abdul

an v. Muhammad® Azim' Khan 1949 ‘SCMR 1271
Inspector General of Police, Balochistan v. Jawad B

ider* anfi a.nothe\' 1987 SCMR:1606; WAPDA v.’
Aurangzeb 1988 SCMR 1354; Mubaminad. Naseem Sipra’ v. Secretary, Government of Pun]ab 1989

'SCMR 1149; Mihdmmad Ismail Mémon'v.- Goverdment of Sindh ana another.1081 SCMR '244; -Qaz:-

Sardar Bahadar v. Secretary, Mlmstry of Health, Islama.bad and other§ 1984 SCMR: 177; S:'mth V. East’

Elloe- Rural District Council agd others - 1956 -AE:- 736 Province. of East Pakistan and: others v;
ehr Muhemad Nawaz and .othefs viiGoverpment.
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wvocation of the provisions as. enumerated in Article 212- of the Go'lnstimtrio
being devoid of-merit is.dismissed and-feave refused. - -

- Pakistan: The petition:
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L . : 0~

PLC(C:S) 1071 ' yw/v@
cesm, L -
[Sindh High Court] o | /./ '

_Before Naimatuil’ah Phu}poto and Faroogq Ali Channa, JJ
KHURSHID ALI JUNEJO

| Versus

PROVINCE OF SINDH through Chief Sg.cretary and S others

Constitutional Petition No.D-1971 of 2011, decided on 12th December, 2012.

(a) Constitution of Pakistan---

—-Arts. 212(3) & 199---Penal Code (XLV of 1860), S.409---Prevention of Corruption Act (I of 1947),
S.5(2)---Constitutional petition---Appeal against order of Service Tribunal---Forum---Judgment of -
Service Tribunal impugned through Constitutional petition before High Court instead of preferring an
appeal before the Supreme Court---Maintainability-—-Accused/petitioner, who was serving in the Food
Department, was alleged to have misa'ppropriated bags of wheat---Departme

ntal proceedings Were
initiated against accused and an F.LR. was also lodged against him---Accused was removed from service

after departmental prOceedings' and his departmental appeal was also rejected---Service Tribunal

converted dismissal of accused to' compulsory retirement---Accused was, however acquitted from the

charges levelled against him in the FLR.,and as a result moved an application before the Department for

his reinstatement---Department contented that judgment of Service Tribunal was impugned through

. present Constitutional petition instead of preferring an appeal before the Supreme Court, and that
departmental proceedings were entirely different from criminal proceedings---Validity---Constitutional

jurisdiction of High Court could only be invoked if no other adequate remedy was provided in law---

Remedy available with accused against the order of Service Tribunal was to file a petition for leave to
appeal before:the Supreme Court in terms of Art.212(3) of the Constitution---Article 212(3) .of the
Constitution ousted the jurisdiction of all other courts--- Criminal proceedings against the accused, from
which he was acquitted were’ neither co-extensive nor interconnected with departmental proceedings
initiated against him---Constitutional petition was dismissed in circumstances. '

2004 SCMR 540 ref.

(b) Civil service---

—---Proceedings against civil servant---Simultaneous departmental and criminal proceedings---Scope---

Departmental proceedings and criminal proceedings were entirely different---Both said proceedings were
~ neither co-extensive nor ipterconnected.

2004 SCMR 540 rel.

(c) Service Tribunal Act (LXX 0f 1973)---

—-Ss. 3(2) & 4) & Preamble---Constitution of Pakistan, - Art.199---Constitutional petition---

Maintainability---Appeal against orders of Departmental authority---Forum---Order of Departmental

authority, even if passed without jurisdiction, could not be challenged before the High Court, as
adequate/alternate remedy had been provided under the law. '

(d) Constitution of Pakistan--- - /

1ofd 12/3/2020, 10:48 /
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- —--Arts. 212(3) & 199---Constitutional petjtion---Maintainability---Scope---
~ could not exercise jurisdiction in service matters in terms of the ouster clause

ORDER

. bags were misappropriated, therefore, petitioner was suspended. After

] e
o 13

Civil service--High Court

provided under Art.212(3)
of the Constitution.

Saleem Raza J akhar for Petitioner. -

~ Muhammad Bachal Tunio, Addl. ‘A.-G. for Respondents.
Date of hearing: 12th December, 2012.

A

' ‘NAIMATULLAH PHULPOTO, J.-- Petitioner Khurshed Ali Junejo has invoked the
Constitutional jurisdiction of this Court under Article 199 of the Constitution of Islamic Republic of

‘Pakistan, 1973, seeking following reliefs:---

(i)' That, this Honourable Court may graciously be pleased to declare the departmental action against
" petitioner is unlawful and without justification of law. '

~
i

()  That, petitioner may be reinstated in service with all back-benefits.
i ) :
(i) To award cost of this petition to the petitioner..

(V) That, grant any equitable relief which this Hon'ble Court deems fit and proper in the
. circumstances of the petition.

2. Facts in brief leading to filing of petition appear t0 be that petitioner was serving as Supervisor
| (BPS-5) in Food Department with honestly and hardworking. F.LR was reg

istered against petitioner by

'l Anti-Corruption Establishment, Larkana on 8-6-1998, after in_vestigation he was challaned in the Court of
. Special Judge, Anti-Corruption, Larkana for offence under Section 409, PP.C. read with section 5(Z) Act-
" I of 1947. Departmental enquiry was conducted against petitioner, according to him, he was exonerated

in enquiry. In spite of that, competent authority found petitioner guilty and removed him from

. service on 2-11-1999. Petitioner's departmental appeal was rejected by Director Food, Government of
| Sindh vide order dated 29-1-2000. Petitioner filed Appeal No.45 of 2000 before Sin

dh Services Tribunal,
at Karachi, which was dismissed converting the penalty of removal of petitioner. from service 10

compulsory retirement, O also recovery of 239 wheat bags at the rate of Rs.700 per bag vide judgment
dated 24-6-2005. It is mentioned in the petition that petitioner has been acquitted of the charge of

misappropriation by the Special Judge, Anti-Corruption, in above Anti-Corruption C;se by judgment

dated 21-9-2010. Petitioner also moved an application for reinstatement to Secretary, Food Department,
the same has not yet been decided.

3. . Notices were issued to respondenté for péraWise comments.
| . PR
4. Secretary, Food Department, Govt. of Sindh, respondent No.2 and Deputy Director Food, Larkana

in their parawise comments have stated that petitioner was posted as Food Supervisor as Centre Incharge,

WPC Bangul Dero, Larkana. During Crop Season 1996-97 he procured a quantity of 2520 bags of wheat,

out of which 1682 bags of wheat were dispatched to Provincial Reserve Centre, whereas remaining 838

departmental disciplinary

proceedings, petitioner was removed from service on 7.11-1999, his departmental appeal was also

rejected by the competent authority. The penalty imposed upon him was assailed and Sindh Services
Tribunal while maintaining the penalty converted dismissal of petitioner to "compu

Isory retirement". It is
further stated that departmental and criminal proceedings are neither co-extensive, nor inter-connected. It

is stated that petitioner failed to prefer appeal before Hon'ble Supreme Court of Pakistan against the

20f4
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b J'udgrpe;t of Service Tribunal.
' \

, 5 We have heard the petitioner in person, Mr. Muhammad Bachal Tunio, Additional Advocate
i General Sindh for respondents and perused the record.-

6. Petitioner was admittedly Food Supervisor (BPS-5) in Food Department, Government of Sindh.
Petitioner has invoked the Constitutional jurisdiction of this Court under Article 199 of Constitution. The
petitioner has challenged departmental action by which he was removed from service. In order to resolve

~ the controversy/legal issue involved in the present petition, it is essential to decide issue of jurisdiction
and maintainability of this writ petition, at the first instance. In this respect, the provisions of Article 199
of Constitution are very much important. * '

7. - Article 199(1) of Constitution of Islamic Republic of Pakistan, 1973 is reproduced hereunder :---

"199. Jurisdiction of High Court.--- (1) S.ubject to the Constitution, a High Court may, if it is satisfied that
no other adequate remedy is provided by law."

It is evident from the perusal of above mentioned Article that Constitutional jurisdiction of the

High Court could only be invoked if no other adequate remedy is provided in law. In the instant case as

mentioned earlier petitioner availed remedy after his dismissal from service before Sindh Service Tribunal

and his Service Appeal No.45 of 2000 was dismissed, however the penalty was converted to that of

compulsory retirement. Petitioner moved an application to the Secretary, Government of Sindh, Food

Department, for reinstatement after acquittal in anti-corruption case but his request was turned down

. while observing that departmental proceedings are entirely different from those of criminal proceedings

on criminal charges. Both the proceedings are neither co-extensive nor interconnected. Reference can be

made to dictum laid down in a case reported in 2004 SCMR 540, relevant portion is reproduced as
under:--- ’

".... There is no bar to proceed departmentally against any civil servant as departmental
proceedings are entirely different from that of the criminal proceedings on criminal charges and are
neither co-extensive nor inter-connected...."

"In view of the above, since the officers concerned are charged for misappropriation, they can be

proceeded against for criminal misappropriation under section ‘409 of P.P.C. notwithstanding the

departmental proceedings being initiated against them under the Removal from Service (Special Powers)
Sindh Ordinance, 2000."

8. Remedy availablé' to petitioner under the law was 10 file a petition for leave to appeal before the

_ Honourable Supreme Court of Pakistan against, the orders of the Sindh Services Tribunal but he failed to
do so. ' . '

9. In above stated circumstances, the Constitutional jurisdiction of this Court cannot be invoked to
get such controversy resolved. The provisions as contained in Article 212 of sub-Article (2) of Islamic
Republic of Pakistan oust the jurisdiction of all other Courts. Orders of the Departmental authority, even .
if without jurisdiction cannot be challenged before this Court because other adequate remedy is provided .
under the law, as such this Court cannot exeréise the jurisdiction in service matters in terms of ouster
clause provided under Article 212(2) of the Constitution. The provisions as contained in Article 212(2) of
the Constitution and section 6 of the Service Tribunals Act, 1973 make it abundantly clear that after the
establishment of Service Tribunal the jurisdiction of all other Courts in service matters has been ousted.
Constitutional jurisdiction of High Court, would be declined where the petitioner has not exhausted all
remedies available to him before filing of Constitutional petition and aggrieved party must approach
specific authority for the redressal of his grievances. Even otherwise where a particular statute provides a
self-contained machinery for the determination of question arising under the Act where law provides a
~ remedy by appeal or revision to another Tribunal fully competent to give any relief, any indulgence to the

3of4d 12/3/2020, 10:438 /
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>contrary by the High Court is bound to produce a sense of distrust in statutory Tribunal.

: 10', , In view of the above petition is without force and the same is hereby dismissed.

o
MWA/K-2/K Petition dismissed.
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[Supreme Court of Palastam :

A H
R
LN

| Lo ’.'“-:Presem Anwar Laheer Jamah 'md Muhammad Ather.Saeed JJ

- ABDU'L SA‘I'I‘AR-—-Petltxoner

’Velsus N ‘ R LA A

: o FEDERATION OF PAKISTAN and others---Respondents .

- CPLA No 957K of 2011, demded on.6th June 2012

SRR (On appeal from order of Federal Serv1ce Tnbunal Islamabad (Karacln Bench) datcd 27 12- 201 .
CL .v';passed in Appeal No 27(K)CS/2008) P |

; -(a) ‘Service: Tnbunals Act (LXX of1973)--- . ‘ ; B

-

----- S. 4---Filing of appeal before Service Tnbunal---Lumtatlon---Successwe depaﬂmental appeals canno
: extend penod of limitation'(for-filing appeal).

o o ;pf
]998 SCMR 882 1999 PLC(C.S:) 510 and 1999 PLC (C S) 862 ref S R :
~(b) Scrwce Trlbunals Act (LXX of 1973)--- . ' -

--—-S 4---F|lmg of - appeal before Service Tnbunal---Lmutanon---Slgmﬁcance---Questlon of hmitatlo*
should be consxdered senously in service rnatters A

oo b

2010 SCMR 1982 rel. - .o . '

fl M ' ' .-’

(c) Semce Tnbunals Act (L)Q of 1973)-—- :

---—S 4---Filing of appeal before ‘Service T11bunal---Lumtatlon---Slgmﬁcance-~- Question of lxmxtauo

" cannot be considéred a. technicality simpliciter as 1t had its own significance and would have’ substantlc
‘bearing on the merits of. the case.

R

ZOIISCIVIRBrel S ‘ L

'I

" Ghulam Rasool Mang1 Advocate Suprerne Cout and Ghulam Qachr Jatoi, Advocate-on-Recov
S for Petltloner

: Sanaullah Noor Ghoti, Advocate Suprerne Court and A.S. K Ghori, Advocate- on-Record fo
Respondent No.1.

Ashiq Raza, D A. -G for Respondents Nos Q and 3.

Date of hearirig: 6th June, 2012, |
‘ ' [

- orr . } o T 4o
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. -@ppeal is time barred; as the dppellant has apprc s .
. dated-15-6- 2007 - after “filing .2~ departmental 1% 2007 Wh]Ch 1ema1ned un-responded An
.;apphcatlon for. condonatlon .of ‘delay: hasalso* bce "w1th the: -appeal whe1em no téasonable
- ground has-been taken except tht the appellant has-been contmuciusly approachmg the:respondents:for
.. promotion in the cadre of Cornmermal Inspector BS-16 as per'merit, but: the same rémained’ uanSpondgd .
i Last apphcat.o*x submltted on'20-11: 32007 has ‘not" been: sponded. to. It“may be mentioned here that . -
ST sdecessive departmental appeal.cannot’ extend penod of: lmntatwn We: rely qn-1998 SCMR: 882, 1999 - |
' “,'iziff_-PLC (C.S.) 510.and 1999 PLC (C.S)- 862 Besides; it has been. heldin- 2010 SCMR 1982 thist, "ClVll R
" servant remained: i ‘déep -slumber’ for more than - 20: years‘a.n'd‘- it ‘was too-late in‘the day to. quest1on the ..
-“”f'-é'__g«legahty of additional note. No. plausxble Justlﬁcatlon could be -furnishied by. civil: servant for the. delay, o
‘., :exdéept that question”of lumtatlon was nothing: more but a techrncahty -which was an incorrect approach
Quéstion of lumtatxon could not be taken' lightly, as in Sefvice:miatters such’ question sticuld be considéred .
- seriously." In"2011" SCMR '8, it was also held that; “Quest1on of limitation | cannot be con51dered a

"techmcahty" simpliciter as it has got its own' 31gn1ﬁcance and would have substant1a1 bearmg on merlts n
: ‘of case."

2. Learned Advocate Supreme Court for the petmoner has not disputed that in-fact’ the appeal'
. preferred by the petitioner before the Tribunal was:barred: by-time. This"being the position; we-find no

.+ valid-reason. for “interference in the -impugned order: Besides, no question of law.of public. 1rnp(m'tatlL
o 1s involved in this? petltlon Dismissed. Leave refused.

~

"'AMWA/A-BNC 7’ Petition dismissed.
: ! ‘ ' - .;1"":;‘.51« ’
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 (a) Servjce Tribunals Act (LXX 0f1973)-

*

\ -'the service appeal ol Vil SeTvamt

. . /. et AN
- representation Service Tribunal could not reinstate him in service--Validity-Service Tribunal should -have

. incompetént, Supreme Court convef‘éed petmoxi-

1

lJ ,M?L/";“ \m/ww"‘\ |

[Subreme Court of Pakistan]’

Present: Hamid Ali Mirza and Saiyed Saced Ashhad, 3

. A ' QQ 40-"‘“ o
- N.E.D. UNIVERSITY OF ENGINEERING AND TECHNOLOGY----Petitioner e ot F;:”
Versus : _ o VP’W

Syed ASHFAQ HUSSAIN SHAH---Respondent SN -

C.P. No.772-K of 2004, decided on 20th July; 2005. | . ' -

----S. 4---Appeal---LMtation--«Tuﬁelbme'q;:{Qp,‘pgi-’t;x;ge;;}tal,;égpggél---(iriev,ancé of authoritiés 46 that

departmental - representation of ‘civil . Servant..was barred. by . limitdtion "and on the basis. ¢f such.
taken note of the fact that, ajqp%,lgbgfpw-~d’épartme’nt§};§g§g9§j,ty being time-barred, appeal by cwﬂ
servant before 'Service Tribunal - was ‘incompeter vil “sérvant proceeded on leave preparatory to
retirement on 16:12-2002 and preferred appéal before: départmental authority on 31 -7-2003, which, on
the face of record, was time-barred-}-Mese-fac di

st deparimentaidmopTotite’ su¢h fact wouldnot mak®
e betore-ServicerTribunal being tihe*Barred and

or leaye to appeal-into appeal and -set .aside ghe’orc‘lz
passed by Service Tribunal---Appeal was allowed.. - ~ - -

oA
Eyi

The Chairman PJL.A.C. and others v. Nasim Malik PLD 1990 SC 951 and State Bank of,paldstqﬁ 3

. Khyber Zaman and others 2004 SCMR 1426 rel.

_Pakistan Automobile Corporation Limited: through Chairman v. Mansoor-ul-Haque and 2 others 20(
. SCMR 1308 ref. ' ' o . .

" (b) Civil service---
----Leave preparatory to retirement--:Revoking of option:-:Principle---Where civil servant, af
enjoying substantial part of such leave revoles same, such-revocation cannot be permitted.

Province of Punjab through the Depuiy I)irector Foo_d, Rawalpindi Region w. Muhammad Igbal 15

SCMR 334 and Secretary,to Government of ‘Punjab, Food and Cooperative Department V.. Sharnc
" Bahadur 1998 SCMR 1536 rel. ‘ ' S

B ooy

Muhammad Tasnim, Advocate Supreme Court and ~ Ahmadullah Faruqi, Advocate-on-Record
Petitioner. ' .

AY

Respondent in person.

Date of hearing: 20th July, 2005.

31
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< AAMID AL MIRZA, J.--This petition for leave to appeal is

. /6-10-2003 in Appeal No.213 £ 2003 passed by the Sindh Service
) < the respondent, Syed Ashfaq Hussain Shah was allowed and the impu

30-10-2003 ‘were set aside and he was reinstated in service. .

‘ ’2;;Fﬁcts of the case need not be
irnpugned judgaent. :

ptép;)/w_ww;példstanl‘awsi_te‘.com/Laquliqe/liiwIpbn;ena\ asp?C

directed against the judgment, date'd |
Tribunal, whereby said appeal filed by. - |

gned orders, dated 18-11-2002 and

reiterated as the same have been stated in the memo. of petition and the

3. We have heard learned counsel for the_petitioners and the Te

record.

- 4.The learned counsel
was.time-barred, there
the Tribunal. erroneously held
respondent could in.the
on Province of Punjab t

SCMR 334 and Secretary 10

Bahadur 1998 SCMR 1536. In support of his second plea he placed reliance on

and others v. Nasim Malik PLD 1990 SC 951 and State Bank of Paldstan V. Khyber
submitted that the case-law Pakistan Automobile Corporation: Limited-

2004 SCMR 1426. at 1436. He ‘
2004 SCMR 1308 referred in the judgment and.

through Chairman V. Mansoor-ul-Haque and 2
relied upon by the Tribunal is distinguishable, therefore, inapt to the

" dismissed.

" could have taken note

would not make his service appeal
¢ time-barred and incompetent in view of thie law laid down
P.IA.C. and others V. Nasim Malik
others 2004 SCMR 1426,

. po merit considering the

. Deputy Director Food, Rawalpindi Region V.
Government of Punjab, Food and Cooperative

20f3

of the fact
therefore, his appeal before the Tribunal was incompete

. proceeded on L.P.R. on 16-

.. the face of record was time-barred but the mere fact. that the department
within tirge. Consequently, the appeal before the Service Tribunal
own by this Court in the case of The Chair

PLD 1 990 SC 951 .andetai‘.e Bank of Pakistan v..Khyber Zama

7. With regard to the contention that the o}

for the petitioners submitted- that '&el-'depamnentalﬂppeal filed
fore, his appeal before Qervice Tribunal was also incompetent a
otherwise and secondly  that learned Tribunal err
circumstances revoke his option of proceeding on LER.
nrough the Deputy Director Food, Rawalpindi Region V-
Cooperative Department. V. Shamoun

"ne- Chairman PIAC.:
Zaman and others

Government of Punjab, Food and

others

6. We do find substance and merit in the contentioﬁs raised by
that the appeal before the departmental authority ne
nt and _.tima-barred. » Admittedly- the TESPOR

spondent inberspn and peruséc_i the'

5. The respondent present in person has stated that the impugned order passed
and legal and calls for no interference. He further submitted th
appeal before the Department was time-barred, there
tirne-barred as be has preferred the appeal before the Syndicate whi

ime-barred. He further submitted that the petitioner harl treated him harshly as wa'

and electricity connections have been disconnected and he»
‘was not given admission in the college though, v

. employees children were accommodated in the colle

he was employee ‘of the _ :
ge. He submitted {hat the petition filed is Jiable to-

e ‘:j‘:'.y.“‘.

nd time-barred but

Muhammiad 1gbal 1984

facts of the present case.

fore, his appeal before the Service Tribunal was ne
ich was rejected on merits and 1<
ter supply, &
vas told to vacate the house and his davght
institution whereas oth

12-2002 and he preferred appeal before the Syndicate on 3 1-7-2003 whic!

did not notice the said

\tion exercised by the respondent could be revoked ha

law laid down by this*Court in the ceses of Province of Punjab throu

-

Muhammad 1qbal 1984 SCMR 334 and Secret
Department v. Shamoun Bahadur 1998 SCME

by the respondent

ed in holding that the -
He has placed reliance -

by the Tribunal is just, fah

at the department has not held that hi

the petitioners that the Service Tribu
was time-bar
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L sereif it has been held by this Cotirt that in-case the civil servant after énjoying'substantial part |
.ag Jf leave preparatory 1o retirement revokes it. after its. acceptance when the offer was acted upon by |-

. both’ parties the same cannot be permitted to be revoked. In'the circumstances the findings of the
- .7 . Tribupal cannot be systained in law. We find substance in the contention of the learmned counsel for

Lo the petitioners.

| | 8;C_onseq{1ently, -this, ﬁeti_tién'is convertéd into appeal and the impuéned order is set aside. The
i— appeal -is allowed. maintaining the orders, dated 18-11-2002 and 30-10-2003 passed by the

. petitioners: No order as to-costs.
M.H./N-65/SC Appeal allowed.
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http://www.pa

unal, Lahore,

he' ]udgment, dated 5. 4-2005 of the PunJab SerV1ce Tnb
os 2873 2874 and 2876 of 2004) -

by -.ohce (Efﬁctency and Dlsclphne) Rules, 1975-—- |

un;ab' Sewme Tnbunals Act (IX of 1974) --—Constltutlon of Palqstan :

i Biqy) '-.;_servme-«l?ohce comtable-—-Fac1htatmg ‘escape of -
petmoner/constable “from -criminal - case registered
nissal eal able by: Service T11buna1---Vahd1ty---Custocly
‘had been handed: oy'ef‘io‘faimed pohce officials with official vehicle to escort: o
, Pe noner was ‘a membe1 of ‘such- pohce party and. had’ stopped vehicle-to . "
faclhtate escape: “of convict ona, lame: pretext ‘that he wanted: to €ase. mmself---Velucle -
sould - have ibeen- fakento: the: nearest police station to avoid any untowmd incident---
olice: party duly ‘armed w1th SOphlSthath weapons had Temained highly negligent. and
acted ina very: rrespons1b1e mangerand. failed'to perform taeir duties diligently and with'.
Unartned:and: handcuffed ‘convict -could - pot have ‘been’ “escaped without
connivance: and’ famhtatxon of* pohce party-—-No md1v1dua1 ‘member-of police, 4
:pany. could be-a‘ olved from ity -'respons1b1hty—--Acqu1tta J-of petitioner - fromi “criminal "\
ast would’have absolutely n6’-bearing»on. the ‘merits of. the . case---Petitioner; after’
;comprehensw mqmry had been found 1espon31ble not only for. gross negligence, but
ictive: onmvance and facﬂltatlon 1esu1tmg in escape of conv1ct---Sup1eme Court ©
.r.dlsnnssed petmon and fused leave to appeal ‘ o R :

collectw

-':Khan PLD 1985 SC 134; Muhammad Ayub V. Chairman E.B.
Nazu‘ \E Supenntendent of Pohce 1990

G ,dmgs uutlatlon ofu-Acqmttal of cml Ser 'vant from cnmmal case-=

Muhammad Aslam P Govemment of N -W .. P 1998 SCMR 1993; Deputy I -G. Pohce o




olutely no beanng on ments of the case

SCMR 1993 Deputyl G Pohce
4 Muhammad Ayub A Chan-man ‘EB-
Supenntendent of. Pohce 1990

; helkh,' dvocate Suprem Court for Petmoner

oceedmgs mmated agamst the petmoner under

) Rules,. 1975 on account of gross neghgenee ’
from semce was 1mposed by’ D.P.O. Mianwali vide order-dated 28

an appeal was preferred ‘which was also €] rected and assailed by

Tnbunal ‘but Wlth no-avail. It is'to be noted-that’

. d 224 P P.C.:wasalso got- lodged against'the

at*-Polxce ‘Stafion Mitha' ‘Tiwana on. 3- -1-2002 but

0 30 Khushab v1de order dated 10¢ 3-'2004

notice: 1whlch was gwen to the petmoner is reproduced herembelow to
€ 1ega1 and factual 'as pects: of the controversy ity —

No 1156 Hldayai Ullah No 86 and Khan Bahadur L
not perform your: s official ‘duty’, in a proper and .
Be :report of D.S2.5 D.P:0., Mitha Tiwana received
ohce *Khushab vide his Memo. No. 30/PA, dated5-1-.
detaxled to: collect two cru:mnals namely Muhammad
teMitrd resident of Hamnoli jnvolyed in case F.LR.

: : )9 unde eetlon 302/34,°P P.C. -AT.A, “Police’ Station”

' frorp entral Ja.ll Mlanwah to produce them in the Court: of Special ]udge
irg dha Ofﬁmal' Vehlcle No.4579/MIA. was provided "to- escort’:the .
g : -;Khan No.93 was: ‘driver of the. said vehicle. The: learned
d_sentenced them to undergo 14/ 17 yea1s RI each

_along w1th "_bove named convxcts ploceeded to° Mlanwah At .
was’ mtentlonally stopped near- Tanvee1 Petroleum in
_ are: itha’ wana District K.hushab in. orde1 to/facilitate the
- i copyvict: Muhammad Ramzan torescape: fromt pohee custody’. A a-resulf of your
“*mala [ 'ged to:escaped >from OUr 1awﬁ.11 custody. In this. regard .

' 12007 funder; ‘sections 27212731224, PP.CI -was:

Mltha waana., DlStIlCt Khushab agamst you and other

2
!

o o et v v —



i th facts and &ir umstances that you all in conruvance with
~above narned Muhammad Ramz.an to’ escape from’ your
ot ‘miake -any: - fruitfal’ efforts to. arrest-him- ‘which -

tawful ustody and also\_' Hio
amounts ogr emrsconduct under

at u'o_ évidence whatsoever has come.-on record. on- the. -
e oul helc ‘responsrble for the escape: of convict Muhammad
aspect of tlre matter, hasbeen. 1gnored by the Police’ Department as well as.

| ot have ‘been- dlsrmssed from- service after havrng
cnmm .case got 1egrstered agarnst him on-the same charges in
in Muhammad Aslarn V. Govemment

,,xammed the contentlon as mentroned in the precedmg par agraph

was got, couduoted and-the' ‘petitioner was. found.

eamed Specral Judge, ATA, Sargodha in case -got

_~.handed over to the armed pohce party with official
pr and. petltloner was adrmttedly the member-
sistopped ‘without ‘any: Justrﬁcemon to- facilitate the

& have";been taken'to 1
hic sn:_lacks of mala'-:ﬁdes The, pohce party duly armed with. sophlstrcated

"'rform[therr‘dutles drlrgenﬂy and - with: vigi ilance which speaks a. valume about - their

lutely no 1awful

o which i s st e you i ‘be@e@ifpr;agedﬁuaa

Punjab Pohce (E&D) Rules 1975 warrantmg """

arned_ Advocate Supreme Court ‘on behalf of o

sulted in ;serious- mrscarnage of- Justrce Tt is next 2

tthe"euur ?frecord an rused the judgr ment impugned carefully. Afterhaving .
_d"-we areofthe view that the factum of: gross ncghgence has

__ghgence but actlve conmvance and: facrhtatron ‘which
ho ‘was convrcted and sentenced e

1-8- 1992 under section: 302/34; P.P.C. read with
.10 denymg the fact’ that custody of -

-3 lame" pretext that ‘he: wanted to.ease: lurnself ‘The -
Mrtha Tiwana. Police Station to avoid any untoward - .

ruarned.,hlg}ﬂy" eghg nt‘and acted in.a very- uresponsrble manner and failed to.

¢onduct. How' ‘an un_armed and handcuffed convict: could have been escaped without.the -
and facrhtatlon ‘of- pohce party. It cannot'be a case-of neghgence}
pressed time* and -again’by- ‘the learned Advocate Supreme Court-on behalf
hardly"matters that:the’ handciiffs of ‘escaped convict was buckled with
1 3 responsrble for the safe: custody ‘of convicts -and being
us: 1ab1hty“no mdrv",_'dual member- of the ‘police: party, cani be absolved - from’ its
»responsrbrhty {Weare no ; persuaded to-agree with- the - pnme contention of learned .

¢ Supreme ‘Court that after Kaving: cléan’ acqurttal “from the - criminal ‘case- ‘there - -
Justrﬁcatron for: the--initiation of B drscrplmary proceedmgs
from servrce for. the reason’ ‘that. result of cnrmual_" o




,the case In thls rega.rd we arc{:-
0T 3 Amé-ur-Rehman Khan PLD -
bv'Chmrman'EB 198 SC 195 and
' '.fPohce 1990 SCMR1556 Sl

s andnno»pre]udme whatsoevcr has
' rtance -IS mvolved

‘ No que
of fleav ould be grantedf'

o ——
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Hussain‘and A FRAREM gy -

g
PO

Presentr Khilji Arif:

Gy, g .

SAJIAD HUSSAN.. A'I?'J,Ffé'l'lﬁ'ni'; T

Versus

CHSTARY, MINISTIO 08 5L S5 s oy

.. 4,
RN

i Lrrted e

Sivil Appeal No. .224'.;14.@132@'4@;:&

Om~§Ppeét,&omebhe..dsdeﬁdareﬁi&ﬁqz@{&.bﬁwe‘.'ééd&é%ﬁme?ﬁﬁ‘ ol Titarr z;bad: i
©2IK)CSyof 2010). 7. M e Prasedin Ay

—in
%
4

iervice Tribunals Act (LXX0f1973)

led"-befote Service Tr,iburi.al-WaS‘-.initI;ﬁe;' RO rc‘l.ie',ff.coqaéh-h‘é..'éﬁﬁ?{éd to- hi
ervice Tribunal was reasonable and proceeded. on cogent: ground---Civil
» jurisdictional error or legal infirmity which-could justify. interference.--

. ‘. : .

fuhammad Aslam v, WAPDA and- others.
uperintendent Postal Services, Abbott

‘servant was-unable to,s *
Appeal was-dismissed.

2007 .SCMR +313 and Zia-ur-Rehman v, D'iv'i.
abad and ofhers 2009 SCMR 1121 rel. ’ 4

anaullah Noor Ghouri,

) Advocate Supreme Court and Abdul Saecd Khan Ghoun,
o-Record for Appellant :

Adv

funib M;med Khan,l'Advocate Su
-espondents v

'ate-of hearing; éth August, 201 l
Mg B e -
'RDER -

This 'ap'pea-l, .wi'{t; the- leave of the Court, is'-/'d'irgétgg" agai
Federal Service Tribunal, Islamabad whereby appéal filed

HILJI ARIF HUSSAIN, J.--
idgment datéd 5-7-2010 of the
- ppellant was dismissed as the s

ame was hopelessly barred by time.
. Heard the learned counsel for the parties and perused the available record minutely.

Tt is contended by the learned counsel for the a
1e Service Tribunal was not barred by 4

rder passed by the departmental authorit

ppellant that the appeal filed by the appellan
me. He has drawn our attention at page 45 of the
y dated 30-4-2003 and departmental appeal on 28-6.

preme Court and Mazhar Alj B..Chohan, Advocat%{gn‘lRec:

T ....bn‘ggmla'lksitc.cornfLa‘WOI'ﬂinGnEWl;Cb} VT
ioment. ; o ' ST TTe——
‘\;“ , o _ hmlffvw.palc§taa!‘aWSite.cpm/-!..‘awom!henawcoqmn Lo
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© the impugned judgmest .of the Eeﬁqm&*;&pw\g@ Tribupal i

20f2

.ipa,tg; 52, which admittedly" ﬁled riuch after exptry of. 30 days from the order passed by the con
‘ay cmty . _ ‘ . _

4..We have taken 1nt cQnsi
: pcruscd the res:)rd

’htrp:ﬁugw.w.pa,ldstag}gx\é'sitp.eona/uwOnlinenaw/w '

that the departmcnta.l appeal of the ap
& Servxcc Tribunal was' in time, no relief
.the cages of Mithamimad Aslam v. WAP]

a-ui’ Rehman v, Dmsxonal Supcrintendent Postal St.
121,

%qd ¥ Zl

5, IIavmg considered the matter from, all

Abboﬁabad and others, (20 i

angles'in-the- 11ght of material on ﬁle ‘we are of the vis

eminently. reasonablc and proce
ble' to ‘advert jurisdictional error 1.

cogent ground. The leamedfcounsel for the appeﬂant Was uﬁa
infitmity, which would justifi: mterfemme.

In Vvlew.oifithe ab‘ove;-We-»&@:ﬁgﬁ"’ﬁmi:‘aa;i'fy{m?e&it?iﬁsthé:iiﬁgd@?pédhfwh.iﬁb,séskdisl&:xissed. .
M.H./$-54/8C

Appeal dismissed.

éj:Eé;ramcm arguments advanced by the. learned’ counsel for the appellz,f et
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to the appellant/accused. In view. of judgment reported 2s 2001-SCMR-218, wherein it

e
has been held that departmental proceedmgs are -civil proceedmgs and no benefit of doubt

i

can be extended jn departmental pmccedWV alitation’ of

p—

evidence in criminal cases and in civil-cases are: dlffex;ent In cnmmal cases the criteria 18

/—
the reasonable doubt 10 benefit the :aqcus_éd'. whex;ea_s:m the qml cases it is the probability

_&

\\
of preponderance of evidence. Had-ther

proceedings then of course, there would havi: been no other material but the decmon of

criminal case would have been relevant. The judgments referred to by the learned counsel
for the appellant relate to such .position’ when the disciplinary proceedings are not

independent or are subject 1o the decision of criminal court. Hence the judgment referred

to by the learned counsel for the appellant are.not attracted to the present appéal. So far as

the objection regarding non opportunity :of cress examnination or defence is concerned it

has categorically been mentioned in the enquiry report that the accused did not avail both
these chances" The very reply to the ﬁnal show cause notxce by the appellant is evasive

- N
because he haﬁ not uttered a smglc wor,d regardmg the findings of the enquiry officer

ﬁ

-
which means that he admitted the enquir.y. report. He has relied upon lius reply already
‘ i

submitted in I{esponse to the charge sheet. In this regard this Tribunal has alrea&y
delivered a jui{gme

nt in service.appeal No. 584/2016 entitled “Abidur Rahman Vs. IGP

and 2 others \ Coming to the objection.of personal hearing, the principle of natural

justice speaks é}b.out personal hearing but-it is not mentioned that who will give personal

hearing. When the enquiry officer has given personal .hearir;g then the re'quirement of
| personal hearing hds bfeen fulfilled. The authotity had also mentioned m the final st;ow

cause notice that the appellant to-state Whétirer‘ -he'wanted tr'o be heard in perso'n and in
reply the-appellant showed his. w1lhngness1;o be heard in person. In the original order it
is not mentioned whether the appellant was: gwen personal hearing by the authority but it
does not mean that he was not given: pepse;ral hearing. Presuming that it was incumbent
for the authotity to have mentic?ncd* the‘-:fa?t- of personal hearing spedifically in the final

Od . N PRSI _’.».‘ ) .
rder (though this was.no requirément).then.at.another-stage of appeal he was afforded

c*bcen no enqmry proceedmg< in the dlsmplmary '

\
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chance of persgnal hearing and it is mentioned in the appellate order which means that he

was given chance twice for persondl hearing; one by enquiry officer and another by the

appellate authority. Hence the principlefof. natural justice has-been fulfilled.

{

6. As a regult of above discussion, thiere-isno ‘meritin the appeal-which is dismissed.

Parties.are left to bear their own cc),Sts::°E~il‘e-‘%be‘-c0nsi~gned to the record room.

(GUL.ZEB KHANY
MEMBER
ANNOUNCED

10.10.2017
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" Appeal No: '77;6/2014
Daté of Institution.. 3 06 2014
Da,té c‘)fDeci.siQEl&i._v 10 10, 2017

. l 3

 Habib Ullah ':Ex-Constable No.. 234, Pellce Departrnent Kohat SHO. Ghulam Hadl ‘
R/O Manscor Khiel Jungle Khel, Tehs

.,Jaml Dlstnct Kohat. - ... (Appellant)

1. Deputy Inspectoﬁ General oﬁ Pollce Kohat Reglon Kohat .and another.
o R (R.sponclents) g

[
|

MR. NOOR MUHANEMAD KHATTAK

AclvoCate . r-}-'_‘ . ,Al:orappel_lant.

Deputy Dislr-ict Attorney .. For respondents

MR. NIAZMZU'HAWADKIW

CHA]RMAN
MR. GUL ZEB KHAN,

MEMZBER

TUDGMENT

MUTE AD- KHAN FATRMAN..-. ~Arguments of the .lea_rnep
counsel for the ?ames heard ancl record ;lerused

FACTS L

e b e o

The appellant was d1srmssed erm servxce on 24 3 2014. Agdinst the 1mpugan
l

orcler the appellant flled a departmentallappeal -on 03 04 2014, whmh 'was not responded '

to. and thereaﬁer the appellant ﬁled the ,pxesent servme appeal on 03 06,2014, The

i
~allegat1on agamst the appellant was thtat an“l“

,reglstered agamst hlm in P S Cxty, Kohat on ll Ol 2014 “The- appellant was later on

acqultted in tlle cnrmnal case by the Worthy Peshawar ngh Court on 04.04.2016.

IR Ne 24 under Secuon 9 CNSA was’




o man AR CamTueias

. .
LR e o

3. The Jearned counsel for the, app;fe‘l;lﬁm argued that when the appellant has been

acquitted by the Worthy

t

follow the ordet of acquittal by the. court of 1aw Inthis regar

Peshawax I—hgh C@urt then his dismissal from service should

4, the learned cadunsel for the

appellant relied upon.judgments. reported %3 PLI2012 Tr.C (Services)6 2002-SCMR-57

and 2012 PLC (€.8) 502 (c). He also- axgued that no proper. enquiry: was conducted. No

chance of cross examination was afforde'd- -,to ~the appellant nor was he given chance of

producing defence. Irj this regard,.he. relied upon two judgments teported as 201 1-PLC

(C.S) 111} and 2008-SCMR-1369. He further argued that the appellant requested for

hearing after issuance of final’show causk notice which was not afforded.

4.

On the other hand, the learned :b.ep_pty District Attorney argued that acquittal in

criminal case cannot be taken to nullify the order of dismissal in the disciplinary

proceedings. He relied upon a judgmé:m reported in 2006-SCMR-554. The learned

District Attorney further argued that all the procedural requirements were fulfilled by

issuing charge sheet and statement of all'qu‘ﬁtions to the appellant. That it is evident from

the department%xl enquiry that the appellant was given the chance of defence but he did

\ . . “ . )
not produce ax}y evidence in his-favour  and that he was also given chance of cro:l,s

xamining the:.witnesses which he did t_;,_ott avail. The learned District Attorney further
argued that in t‘eply td the final show cause notice after enquiry report the appellant did

not file.reply but relied on his earlier reply to the charge sheet which means tha. he had

admitted the findings of the enquiry offiger.

CONCLUSION. t
. ,‘I
5. It i by now settled. juri_sjpn%jcl__le_ntiﬁ}' principle. of administrative law that

departmental proceedings are quite »’sep‘érate-*fr.om the -criminal case. Reliance may be

placed on the judgment referred to. Qy the learned Deputy District Attorney. The

judgment of gequittal by the. Worthy Peﬁh&war High Court speaks about benefit of doubt
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By . # 2. That the petitioner has got no'locus standi 1o file the instant petidon.

MUHAMMAD 1JAZ S/O MUHAMMAD HAYAT

VERSUS

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO.2 & 4.

PRELIMINARY OBJECTIONS:

I That the petilion is not maintainable in its present form:

3. That the petition is not maintainable due to Mis-Joinder and Non-Joinder of necessary

parties. .
4, 'I‘liai the petitioner does not come to the Court with clean hands.
5. That the petitioner concealed the material fact from the honourable Court. , 4’
6. That the honourable Cour-t has got no Jurisdiction to entertain the ﬁrcsenl petition,
;yr_‘,»RE:SPE'C'I‘FULL-Y SHEWETIN: - . 4
: ~
s
1. Pertain to record. 5
2. The services of petitioner were placed at the disposal of Planning & Developrﬁé_nt :
Department for adjustment against the vacant post of Sub Engineerqin District Koilal. |
© 3. Since there is no post of Sub Engineer in the sancli-oned strength of -P-&D De'partmen‘t,
therefore, in the framing of revised Service Rules, the post of Sub Engineer was not ,
indicated.
4. Up-gradation Policy is framed by the Finance Department.

S, . Next Page-2 T
FILED T({D/’& g S

Deputy F;:gis”trar

G6 FEB 2014
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5. The Additional Charge is given to an officer having the equal scale/status with 20%
(not more than Rs.6,000/- pm) of basic pay for three months with concurrence of
Finance Department as per Finance Department’s circular letter No.FD(SR-1)3-19/92,
dated 12/8/1997. The scale/status of both the posts is not equal i.e BPS-11 and BPS-17
{Annexure-A).

6. Up-gradation cases are being dealt with by the Provincial up-gradation Committee of
Finance Department. The case of the appellant was placed before the réspective
forum/committee for consideration (Annexure-B).

7. Did pertain to record.

8. The appeal is being pro;esscd departmentally.

9. No injustice has been done 1o the appellant.

GROUNDS.

A) The Provincial Up-gradation Committee of Finance Department correctly considered
the case of the appellant and correctly arrived at a decision. Further more holding
additional charge of a post do not establish the right of up-gradation in the light of
Finance Department’s circular letter No. FD(SR-1)3-19/92, dated 12/8/1997.

-B) In the organizational structure of P&D Department, Service Rules of P&D Department
and sanctioned strength of P&D Department, there is no post of Sub Engineer, being a:;

irrelevant cadre for P&D Department. As such, no service rules for this post in P&D

Department arc framed.

C) The remarks of the up-gradation Commitice are advisory and the Committee properly

-considered the up-gradation case of the petitioner.
D) That the all acts in the instant case are according to law, rules and natural Justice.

E) As explained above, for the irrelevant position of Sub Engineer, no service rules of

P&D Department could be revised.

\ Next Page-3
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F) The competent authority i.e Provincial Up-gradation Committee of Finance Department
.aftcr due consideration, have not agreed to grant personal up-gradation to the appeliant
further more holding additional charge of a post do not establish any right of
up-gradation 1o the post.

G) That the petitioner case for up-gradation was properly considered by the up-gradation

Committee in Finance Dcpartment.

PRAYED:

Keeping in view of the above, it is very humbly prayed that the Writ Petition may

graciously be dismissed with cost.

PLANNING & DEVELOPMENT DEPTT:

QUAALrrenn N
d 4
SECRETARY, :

ESTABLISHMENT DEPTT:

GOVT.OF KHBYER PAKHTUNKHWA. GOVT. OF KHBYER PAKHTUNKHWA.
{Respondent No.2). (Respondent No.4).
tary oGo:?mr?(«ar‘nl i
Khyber Pakhtcnkhwa
Secretary (P&D) Es‘tg»blishmfss:’. _2partment
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR.

W.P NO.1529-P/2013

Muhammad Ijaz s/o Muhammad Hayat..........oouuveevnneennnnneannn.... Petitioner
VERSUS
Chief Secretary, Government of Khyber Pakhtunkhwa, Peshawar & others ...Respondents.

AFFIDAVIT

| Mr. Shah Jehan Section Officer (LIT) Planning &Development Department do hereby
solemnly affirm and declare on oath that the contents of Reply/Statement submitted by Respondents |

are true and correct to the best of my knowledge and believe that noting has been concealed from this

Honourable Court.
q"\_.é»\ [N —
DEPONENT .
: \ Ao - L AR ‘
Identified IihHNe YTAD A6 ARy _;
, . | J
' ' g
- [ #
')/ Advocate General | Certilied that the above was verifisd on solemniy \
Khyber Pakhtunkhwa , Peshawar. - | ffirmation before me in )ffu.' this... ‘.A’;..-..,

day of ... o 6 ......... 204 hy ........ .‘,‘1 f‘t , ot
//'E s, ﬂau au:‘uoﬂtfr Pretes 35(’ '}"‘

wha v.as identified by.. . . 'él,r
Who is personaily knowu to me:

o
; Pashav.niiHigh Courl Pashawar. ' |

A

o ———

Q.hawn' (5]
‘}_‘\:hortso h

Date of Presentation of Applicatio

o R . -~ Noof Pages. .zt s v s

UG feir 00 Copying 16287, oo e et ae IR

K ' Yotad coen... . (K ......................... ceemoan . ' ,
R NP Date of Preparation of L()]i\...él...,...../(’.ﬁ./. ’

ey Date of Delivegy

Received By,

T
Ry
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- Sector-4 KDA Kohat. .......cooiiviviriinineenioneniiiees -

SJI

BEFORE THE PESHAWAR HIGH COURT PESHAWAR 7

W.PNo. 1529 —Pof2013

Mohammad ljaz S/o Mohammad Hayat R/ 0 House No 346

\)RT joner

Versus -

1. Chief Secretary Government of Khyber Pakhtun

Civil Secretarlat Peshawar

™

Secretary Planning & Development ( P & D) Department
Government of Khyber Pakhtunkhwa Civil Secretariat,

Peshawar.

3, Secretary , Finance Department Government of Khyber

Pakhtunkhwa Civil Secretariat, Peshawar.
4. Secretary Establishment & Administration Department
Government of Khyber Pakhtunkhwa Civil Secretariat, Peshawar.
Special Secretary, Finance Department Government of Khyber

Pakhtunkhwei Civil Secretariat, Peshawar

6. Additional Finance Secretary ( Regulation), Finance Department

Government of Khyber Pakhtunkhwa Civil Secretariat, Peshawar

=~

Deputy Commissioner Kohat, Near DIG House Rawalpindi
Road Kohat

~ 8. The Section Officer (FR) Finance Department Khyber

Pakhtunkhwa Civil Secretariat, Peshawar

The S-e_cti‘on Officer ( Regulation-Ill) Establishment Department

Khyber Pakhtunkhwa Civil Secretariat, Peshawar

10. The Section Officer ( Estt) Planning & Development Department
| Khyber Pakhtunkhwa Civil Secretariat, Peshawar. | |

11. District Officer Finance & Planning (F & P)

Near Gate No. 2 KDA, Kohat

12, Planning Officer, Planning & Development (P & D )

Near Gate No 2 KDA, Kohat

v.';"
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WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF

PAKISTAN, 1973

Respectfully Sheweth:

1. That petitioner was selected by the then NWFP Public Service o
Commission now KPK Public Service dofnmission and ‘has been - .
appointed as Sub Engineer BPS- 11 in thi yea'f;‘"-"' ' ;',de ofﬁce;_r o ‘

| order bearing No. DG(RWP)12(5)/73 Dated;*"2’4/11 /1990 but ater

' ' ~ on hlS services were declared surplus vide order bearmg Né. |

SO LG71)4-116/DG/2001 dated 21st July. 2001 . ( Copy of orders'

are attached as Annexure “A” and “B” r¢§pectivély)

2. Th‘atAthereaft-er ioetitionerA was temporary adjusted in TMA, Hangu
but through orders bearing No. SO(LG-1)4-116/8.Pool /2005 dated
Peshawar the 15t February, 2006 and SO( ESTT) P& D/4-12/
DG/Hangu dated Peshawar the February 25, 2006 the services of
the petitioner were transferred to planning and Development ( P &
D) Department.( Copy of the orders aré attached as Annexure “C”
& “D”)

3. That respondent department i.e Planning & Development framed
Service rules for recruitment, Promotion, qualification and other

cqndiﬁgns of the officers & officials of P& D Department but there

As ho mehtionin'g of post of Sub- Engineer for the promotion to

AT NE‘:zthe‘post of Technical Ofﬁcer/ Planning Officer / Research Officer
e S‘E or as the case may be. Thereafter several correspondent were made

by the respondents for inclusion of post of Sub- Engineer P & DD
in the service rules earlier notified but of no avail. ( Copy of the
notification and other corresponding are attached as Annexure “E”

£@$ F)))

"4, That the Finance Department Government of Khyber Pakhtunkhwa
had notified a revised policy & 'criteria' for up-radation of posts of
the civil servant who do not have further promotlon chances and
have remained on the same posmon for reasonably long time
circulated vide Finance Department letter - bearing No.
SO(FR)/FD/7-2/2008 dated Peshawar, the 11% October, 2010.
( Copy of the policy is attached as Annexure “G”)

~aD
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S. That petitioner has been assigned additional charge of Technical K
Officer in addition to his own duties vide DCO Kohat notification .

bearing No. 1596-1605/24 /P &D/KT dated 21/06/2010 and since

then he is performing his duties on the said new post. ( Copy of the

Notification and assumption of charge are attached as Annexure‘

l“H”)

v
H .

."

6. That petitioner filed an application before the Werthy the then DCO o
Kohat for personal up-gradation which was properly forwarded to
respondent No. 2 along with factual position corresponding to the -
up-gradation policy vide letter bearing No. 4763-86/39/DCO/KT
dated 14/07/2011 and subsequently forwarded to respondent No. :

10 V1de letter No. 5507-09/39/P& D/ KT dated 01/11/2011.

( Copy of letters are attached as Annexure “I?)

7. That after long correspondence a meeting of the committee
comprising of respondent No. 5,6, 8 and 9 was held on
01/08/2012 to discuss the case , but the case was refused with
remarks that the case is not fea31ble for up-gradation and suggest
that personal up-gradation of the post is not a viable solution of
the issue. Further the committee advised the Administrative
Department to amend the service rules in such a manner as to
provide opening/ prospect of promotion not only to the excising
incumbent but the future entrants as- well in order to avoid
recurring of hardship in future. Minutes of the meeting endorsed -
by respondent' No. 6 vide office letter bearing No. SO(E) P& D -
./050/5-15/2012 Dated Peshawar , December 18, 2012. ( Copy of
the letter and minutes ef the meeting are attached as Annexure
“J7) :

8. That petitioner filed an applicafion bearing No. 295/39/P&
‘ \‘} D/DCO/KT dated 13/02/2013 to respondent No. 7 who forwarded
FILF.D TODAY the same to respondent No. 2 vide letter bearing No. 296-
i 97/39‘/P&;D/ DCO/KT dated 13/02/2013 but so for the same has

ot been replied. ( COplCS of the letters are attached as Anne

11 K” )

m“"""“

Dep’uty Regls
3 1 MAY 2013
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GROUNDS:

O

That petitioner being aggrieved and dissatisfied by the actions and

inactions, misuse of power, illegality and irregularity, non .

implementation of their own policy of the respondents, and having
no other alternative remedy, seeks the indulgence of this of this

Hon’ble Court, inter alia, on the following grounds:

A)

B

C)

D)

SN Ay "«'-r"i‘i-‘

That i‘espondents are violating their oWn_{ rule and ‘regulatioh and

policy by not giving the benefit of peréonal up-gradation ﬁo. the
petitioner although he has been working as Technical Officer as

- additional charge, since last three years.

That petitioner has requested respondent for inclusion of Sub

Engineer post in the Service Rules in the year 2006 but the said

request was not honored and now after the passage of long period -

of more than 6 years, same advice is made by the committee, in
minutes of its meeting and totally ignored the personal up-
gradation policy, which has been circﬁlated for this specific
purpose, hence the manner in which the petitioner has been

treated need indulgence of this Hon’ble Court.

That it is very much evident from the perusal of the revised policy
/ criteria for up-gradation that those civil servant who have no
further promotion chances and have stayed on one position for
reasonably long time, will be placed before the committee for
consideration but the committee instead of giving finding on
petitioner case-advised to amend the service rules, which is totally
against the purpose of the policy. ATTEST

Pesh arH h C
That because the 1mpugned actions and macUons are blatanol

against all norms of _]ustlce and pr1n01ples of reasonablhty

That the application of petitioner was not taken into consideration
earher back in the year 2006 when he requested time and again for

maklng necessary amendment in the service rules but now when

EE f\\" 01 - gradatlon the committee refused the rlghts accrued ‘to ‘the
\1 Ly

\

petltlbner

i
’

Ty




s :

' F. That petitioner is fully entitled for up-gradation as he has been
working as Technical Officer since 2010 and performing his

duties to the entire satisfaction of his superior.

G. That if the case of petitioner for personal up-gradation is not

~ considered then his future is looking very dark :as;he has spent '

more than 22 years on the same posmon be51d
has 1mproved his quahflcatlon with Bachelor of ‘Te
Tech) Honor equlvalent to B.S Englneermg. ,.
. ® ' L

It is, therefore, respectfully prayed that on accepting - this

Writ Petition respondent may please be directed;

I) To up-grade the post of petitioner from BPS-11 to BPS-17 as
per policy endorsed vide letter bearing No. SO(FR)/FD/7-2/2008
dated Peshawar the 11t October, 2010 and correspondence made
thereof.

1) To declare the finding of up-gradation Committee held on
01/08/2012 illegal, without jurisdiction and against the spir»its of

revised policy of up-gradation, to the extent of petitioner’s case.

III)  Any other relief not speciﬁcally prayed for deem appropriate
in the circumstance of the case may also bc granted. /,
Petitioner

Through /4 P

SHAHID QAYUM KHATTAK
Advocate, Peshawar
Certificate:-

Certified ( as per information provided by petitioner) that no such Writ
Petition has previously been filed by the petitioner before this Hon’ble
'k court.

'
i
1

LlSt of Books -

Constltutlon of Islamic Repubhc of Paklstan 19’73

1
2. ReVISed up-gradation policy
3

. Any other book according to need. f%—v
O —— ’ R A(']V{)P_F] N
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Mohammad [JAZ ...vvevreerinrmireanrosnseenceees

Versus

[ BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

W.P No. 1S &3 - Eof2013

3’\/ |

Petitioner

Ch1ef Secretary Government of KPK and others..... ‘ e Respondents .

AFFIDAVIT

I Mohammad ljaz S/o Mohammad Hayat R/ 0 House No 346 Sector-4
KDA Kohat do hereby solemnly affirm and declare on QOath that the

contents of the accompanying Writ Petition are true and correct to the

best of my knowledge and belief and nothing has been concealed from

this Honorable Court.

Identified by:

m Khattak

ocate

Nie o, 14307 -0779/S Y7

L.r,mueza Lm. tha above was verified on solemn’
affirmation bafore me in imce thls...........S.?.’.‘.':!..

day of ... st v 204 Deaer /lfl alassnns). <
s/o.. m&ugm&d t10. fH4Y 5. .. o el /) s
who was identified by... ?@(M’ {Qm;ly.nm V/Ad

Whao is personaily mnowi to me

' Cath Commissioner .
Pashawar High Court, Pes.‘)a@

i
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&% BEFORE THE PESHAWAR HIGH COURT, PESHAWAR \9

/[ W.PNo._\$28 /lpof2013'

Mohammad ljaz

Versus

Chlef Secretary Government of KPK and others ............ s Respondents

ADDRESSES OF THE PARTIES

PETITIONER

Mohammad ljaz S/o Mohammad -Hayat R/0 House No. 346
Sector-4 KDA Kohat - |

RESPONDENTS

1. Chief Secretary Government of Khyber Pakhtunkhwa '

Civil Secretariat, Peshawar

2. Secretary Planning & Development ( P & D ) Department
i Government of Khyber Pakhtunkhwa C1v11 Secretanat
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o . BEFORE THE PESHAWAR HIGH' COURT PESHAWAR
&
W.P. No. 1529-P/2013 _ i/
b o | | [f; A\
MuhammadAIiaz S/O M. HAVAL  ceviiniriiinnriiiieciiaesceiasecccsnssscscenses Petitioner
...versus...
Govt.of Khyber Pakhtunkhwa & Others .ocuvvveeveerreeeeennncnnees Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF SECRETARY FINANCE
DEPARTMENT! RESPONDENT NO. 3!

e

Prellmmarv Ob|ect|0ns ‘r

1. That the petmon is time barred.
ii.  That the petitioner has ngt come to this Honorable Zouy
iil.  That the petitioner has got no cause of action to fil¢
iv.  That the petitioner has concealed material facts frop
v.  That the petition is bad for non—Jomder and mis-jo1 %e S
vi.  Being service matter, the petitioner is required to apy
Tribunal as per Article 212 of the Constitution of the

s C.
Loy

FACTS

Pertains to office record.

Pertains to office record. .

Related to Respondent No. 2 i.e. P & D Department.

Correct

Related to respondent No. 4.

Related to Respondent No. 2 & 10.

Correct Minutes of the meeting are at Annex-I. However it is clarified that the Upgradation
Committee thoroughly discussed as per para-3 of the minutes.

Related to Respondent No. 2

No comments.

SOV R W

o o0

GROUNDS

A. No rule violated by the respondents as the case was thoroughly discussed in the Upgradation.
Committee wherein the Committee decided the issue taking into the conSIderatlon all aspects
in light of the upgradation policy.

As explained in para-A above.

The. Committee instead of giving interim relief to the petltloner suggested to provide regular
promotion chances to the petltloner in order to avoid recurring of hardship in future Annex-
1I.

No injustice was done to the petltloner by the respondents.
As explained in para-A above.

As explained in para-A & C above.

Related to Respondent No. 1.

oW

Ommo

_In view of the above explanatlon it is humbly prayed that the 1nstant petltlon being . dev01d of |

T ' Secretary to Govt; of Khyber Pakhtunkhwa '
Deputy Rengtmf A ' Finance Department
o (Respondent No. 3)
16 JAN 2014 o pe

ments may be dismissed.
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR. ' kﬁ

W.P.NO.1529-P/2013

Muhammad Jjaz S/O Muhammad Hayat ..................... s RPN Petitioner.

VERSUS

. AFFIDAVIT

..':-'

.-

I Amanatullah Qureshi , Section Ofﬁcef fLit-) Government of K.hyber |
- Pakhtunkhwa Finance Department do hereby solemnly affirm and declare on oath that the
contents of Para-wise comments on behalf of Respondents No.03 are true and correét to
the best of my knowledge and belief and that nothing has been concealed from the

Honorable Court .

erified on ;-.u.em
, ;hIS

oo fAn e ﬁm«««wmt\ Quresh
_&Lﬂ, : f—L lmqch_’Dq'P(- il
547‘4& wihio waos ideniifisd by, ﬂ thgeeessrrnenes 1

¢y Advocate Genera Who is personaily knuwn tum

eV

Identified by

- Khyber Pakhtunkhwa Peshawar ¥
4 B Oath: CoM

Pashawea; High CourAesnawal

bt Leime ,v-.-.-r

Deputy Feggszfgﬁ o
16 JaN 2064 :



ELFCRE THE PESHAWAR HIGH COURT, PESHAWAR
Writ Petition No.152¢-P/2013

Mohammad ljaz S/O Mohammad Hayat R/O House No.346 Sector-4 KDA
Kohat. ... e Pcmaoner

Chief Secretary & Others

Subject:

RESPECT(.._LY SHEWETH:- - a2

1. That the Para No.1 in the knowiedge of the respondent is corlect to the extent
that the petitioner was selected by the NWEFP Public Service Commission and
has been working here as Sub Engineer since 212006 however, the other
contents of the Para relate to the record concerned.

2. Itis correct to the extent that the Petitioner was transferred from Hangu to the
office of P&D Kohat and has been working here since 22.02.2006.

3. Correct.
4. Relates to the record concerned.

5. Correct. The petitioner had been assigned additional charge too. In additi- - the
petitioner proved himself to be a very honest official. Not only he, perforii: i hi.
origii uty in good and very honest way but also the additional charge wen als
fantastically and skillfully handled by the petitioner.

}Resp’ondent :

6. It is correct that the said apphcatlon was moved to respondent No» -or

consideration.

7. The Para relates to the record concerned. Howa\mr if the petitioner is up-raded

e

the respondent No.7 would have no ObjeCtIOI‘l

4
‘ ) I}
3. Correc:t. ' » /-\ ‘ : .
9. Not related. @@C'\'15 RE“FiLED 1 DAY
1 “ A ‘i\l 2N \Y . o De;}u!}r ’f.‘%;{r-'f The
. -
: . A1EEB 2014
Deputy m;.gasm:r A
26 DEC 2013
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ROX ,«DS.

k : - : ' Vi
A. ltis correct that the official has worked as Technical Officer in addition to his own ’%\
duties for the last three years. '

/ - B. Relates to the record concerned.
C. Relates to the record concerned.
D.EF & G. The Para’s relafgas to record.

“ubmitted for furthé‘r:con‘sideratio'n.
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR.

Write Petition No.1529-P/2013. ‘ , 6 7/ '
Muhammad ljaz S/O Muhammad Hayat R/O House No.346 Sector-4 KDA | '
Petitioner

VERSUS.

Chief Secretary & Others .....................................

COUNTER AFFIDAVIT ON REPRESENTATIVE OF THE RESPONDEN'I" NO.7

1. Wahid Rehman, District Officer (F&P) Kohat do hereby solemnly affirm and declare
that the contents of the accompanying report and Para-wise comments are true and
correct to the best of my knowledge and belief and nothing has been concealed there

from. _ : |
V - - . pi$TRICT o'nkék

(FINANCE & PLANNING)

DISTRICT GCFICEP
FINANCE & PLANM . KOHAT
VOMAT
RESPODENT NO.7

AUTHORIZED PERSON

= e Wem el SV e e m e e
.

FEFILED TODAY

- Deputy Fugistiar ‘
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‘petitioner are that vide office order dated

Judgment Sheet

IN THE PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

" Petitioner (s) byMr. Shahid Qayyum-Khattak, Advocate.

Respondent/State(s) byMr. Rab Nawaz Khan, AAG.

IRSHAD QAISER; J:- Through this writ petition,

the petitioner Muhammad ljaz s/o Muhammad
Hayat has asked for issuance of appropriate vV_rit

declaring the finding of up-gradation Committee

held on 01.08.2012 iliegal, without jurisdiction and

against the spirits of revised policy of up-

gradatidn', to the extent of petitioner's case. It is

prayed that the post of petitioner may be up-
graded from BPS-11 to BPS-17 as per policy

endorsed vide letter - No.SO(FD)/FD/7-2/2008

dated Peshawar, ‘f‘the 11" October,2010 and

correspondence made thereof.

2. In essence, the grievance of the

i

awar High
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24.11.1990,he alongwith five othe‘rs were selected

by Public Service Commission, NWFP, Peshawar

. and had been appoihted as Sub-Engineer in BPS- -

11 on temporary basis. Lateron vude order dated

declared‘surplus Thereafter he was temporary

: adjusted in TMA Hangu but through order dated
15.02.2006 and 25.02.2006 his services were

transferred/adjusted to Planning and Development: :

(P&D) Department. Vide notification dated

05.07.2006 the (P&D) Department framed Service

_Rules for recruitment, - qualification and other

conditions of the Officers/OfficiaIs of the-

Department, but the post of Sub-Engineer for the

- promotion to the post of Technical Officer/Planning

Officer/Research Officer etc has not been

mentioned/included. I'nspite of several efforts and

correspondents made with the respondents for

inclusion of the post of Sub-Engineer P&D

' Department in service rules, earlier notified, no -
positive result was achieved and the seniority list
as well as service structure of Sub-Engineer have

not been framed in P&D Department and there is

no setup for the promotion of Sub Englneer of'




P&D Department at district level. It is further

contended that vide Ietter dated 21.06.2010

| additional change of Technlca] Ofﬂcer in_addition

to his dutles has been aSS|gned to hlm and since

then heﬂs performlng h:s dutie“ on the sald new - s
..post That petltloner flled an appllcatlon for'r
jpersonal up- gradatlon On 01 08 2012 a meetmg ‘

of up-gradation was held, but the same was

. 1 4 .
refused. That the petitioner is fully entitled for up-

gradation as he has been working as Technical

Officer since 2010 and performing his duties to the

entire satisfaction of his superior. It is contended

that since his rights have been infringed and he

“has been discriminated, therefore he filed present

writ petition.

-3. The respondents while submit’ging their

comments denied 'the contention of petitioner with
the preliminary objection that being service matter
this Court has no jurisdiction under article 212 of

the Constitution of Islamic Republic of Pakistan,

| 1973. While j_dstifying the minutes of the meeting it

is stated that the Committee instead of giving

interim relief to the petitioner suggested to provide




.régular promotion chances to the petitioner to

avoid recurring of hardship in future.
Arguments heard and record perused.

4. Admittedly the servicés of pétitidher were

placed at the dlsposal of Plannlng‘& Development

¢

Department for adjustment agamst the

g

of Sub- Englneer in District Kohat Smce the postx B

strength of P&D Department, therefore it was not

indicated in the framing of revised Service Rules |

and being single cadre post there is no chance of

his promotion. When the petiﬁoner submitted an

application for personal up-gradation, the same

was thoroughly considered by competent authority,

including the concerned officers of Finance,

.of Sub-Engineer - was not at the- “sanctioned ]

Establishment and P&D Department and a -

meeting of up-gradation Committee was held on

01.08.2012 under the Chairmanship of special

Secretary of KPK  Finance . Department. After

thorough discussion they found that the case of

the petitioner is not feasible for up-gradation and

suggested ~that_ the present. up-gradation of the

* post is not the viablle'soliution of the issue and it




»

PRI

=y

»
. R A
.
. N

-

" .
- .
. . ‘ . K
te . 5
e e e e s e e -
: - L
1
) o
‘ “
.
>
= 1 - .
’ . i L
* .
4 -

v
N
+
. - N
- . »
-
©
' ' ey N
N - . L e
£ ‘
‘ N “ .
* .
~ R
v
. N -

~

> g,
(e
)

ﬁ)..

n

o

Ea1Y




S

advised the Administrative Department to amend

Service Rules in such a _manner as to provide

opening/prospect. of promotion not only to the

existing incumbent, but to the future entrants as - |

well in order to avoid recurring hards

N

hip in future R

@w/

5. ¢ - ‘“Learned counsel for the petitioner could : 4

- not point out any illegality orjdrisdictional defect in

the findihgs of the u'p-gradatio‘n Committee held on

01.08.2012.

8. The petitioner also claimed up-gradation |

- on the ground that he was assigned additional

éharge of Technical Officer in additional to his
duties vide order dated 21.06.2010 and since then
he is performing his duties on the new post with

full satisfaction of his high-up. This plea has also

no force as it was a stop gap

arrangement/interment arrangement and on the

transfer of ~Muhammad Zafar T.O, P&D |
Department, petitioner was authorized to look after |

the office of Technical Officer till further ordér.

Furthermore holding of additiohai charge of a post

»

do not establish the right of up-gradation in the

light of Finance Department's circular letter -
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No.FD(SR-1)3-1992 dated 12.08.1997. There is
also force in the objection raised by respOndents'
with régard to the bar of ‘jurisdiction of this Court |
under Article 212 of 'the Conlistituti‘onn of Islamic

(

Repubhc of Pakistan, 197 bt

. Judgment of Apex Court as weII as thlls Court” |t is ';
, clear that whenever a matter relatmg to a terms.-
and l' condltlon of civil servant rnductlng the
| ques'tiontof vires of law or rules or malafide action,
the service tribu}nal has thee_xclusivejurisdiction in .. |

the matter.

Thus fer the reasons discussed above,

instant petition being without force, is hereby

diemiSsed > P
5‘%// /(/ e ,W%%/V' JUDGE
fil
.(;_{fﬁe E
Announced.

27.01.2015.

[ Authons:d Under. Al Art Orqér1984
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