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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.
Implementation/COC Petition NO. 577 l/\ /2022 ” »
SERVICE APPEAL No.__ 16578 /2020 - ;‘;f/ﬁ?‘"' ¢ ’\(\'?i
Manzoor Ahmad Provincial Drug Inspector (BS-17), ._‘%\ . \V\ /{_
0/0 the Drug Control District Health Office District Peshawar. \;\h_b ‘_5\'%'.-";‘1':?-"
................................................. APPELLANT -
VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.

2- The Secretary to Government of Khyber Pakhtunkhwa, Health
Department, Khyber Pakhtunkhwa Peshawar.

3- The Director General Drug Control & Pharmacy Services, Khyber
Pakhtunkhwa Peshawar.

............................................................. RESPONDENTS

IMPLEMENTATION/EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT PASSED VIDE

DATED : 06/12/2021 IN SERVICE APPEAL NO.16578/2020
TITLED AS MANZOOR AHMAD VS HEALTH DEPARTMENT &

OTHERS IN TRUE LETTER & SPIRIT.

R/SHEWETH:

1- Thefthe appellant filed Service Appeal bearing office No. 16578/2020
before this august Service Tribunal in which the appellant impugned
the transfer notification vide date 06-10-2020.

(Copy of the order vide dated 06-10-2020 attached as
ANNEXUKE ~==r==m=m=m— e oo e e e m - m e e A).

2- That, the appeal of the appellant was finally heard on 06-12-2021
and as such the ibid appeal was allowed in favour of the appellant by
this Service Tribunal by reproducing the prayer of the appellant as;

"On acceptance of this appeal the impugned
Notification dated 06.10.2020 may very kindly be set aside
to the extent of appellant and the respondents may kindly be
directed not to transfer the appellant from the post of Drug
Inspector (BPS-17), District Peshawar. Any other remedy

- which this august Tribunal deems fit that may also be
awarded in favour of the appellant.”



(Copies of the judgment vide dated 06.12.2021 attached as
ANNEXUIC. . .urerrersstsssassnssarsssassamssnsassassssanssssnsaatsasaanssssnnanas B).

3- That, the concluding Para of the judgment ibid directing the
respondents is also reproduced as under,

“"For what has gone above, all the appeals with their

respective prayers are accepted as prayed for.

Consequently, the impugned order is set aside and

respondents are directed not to transfer the appellants

from the post of Drug Inspector or Drug Analyst as the

case may be.

4- That, this august Service Tribunal directed the respondents to comply
“with the judgment vide Order sheet dated 10.05.2021 & 13.05.2021
respectively and submit proper implementation report in connected
appeals as reflected on page first of the judgment ibid.
(Copy of the order sheet vide dated 10-05-2021 &
13.05.2021 respectively attached as Annexure............uuuuie C).

5- That, in response to above direction, the respondent Department
submitted an implementation summary in connected appeals vide
dated 20.05.2021 for perusal of this august Service Tribunal.

(Copy of the implementation summary vide dated
20.05.2021 attached as ANNEXUre...cccveiesmresssnnnsasnararereranaes D).

6- That, at least & last the respondent Department submitted the
impugned compliance notification issued vide dated 22.08.2022,
which is totally in defiance of the judgment ibid while instead of its

- proper compliance as desired by this august Service Tribunal time &
again and for which basically the appeals were accepted as prayed
for.

(Copy of the impugned compliance notification vide dated
22-08-2022 attached as ANNeXUre.......cccerimmrinininstssannnncane E).

7- That, in the analogy of above judgment, this august Service Tribunal
- passed a judgment vide dated 27.07.2021 in a Service Appeal
bearing office N0.8490/2020, in the favour of Mistress Nighat Sultana
who is also likewise employee of the respondent Department.
(Copy of the judgment vide dated 27-07-2021 attached as
ANN XU, 1 uutuissessssnssnsnsrasnsrassasmssastesmasnssasnssneenssansnsnssasnssass F).

8- That, the respondent Department in pursuance to implementation of

the above allowed Service Appeal has properly complied with in true

“letter & spirit by issuing the implementation notification vide dated
02-09-2021, without filing of any execution petition.

(Copy of the letter vide dated 02-09-2021 attached as
ANNEXUNE. . iiissmsensniinninisssssssannnnns s s s s nnss s sssssenseesssssressns G).
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9- That, keeping the mala fide intention of the respondent Department

by non-complying with the judgment ibid, the appellant having no
other remedy but to file this execution petition for the favour of
proper compliance of the judgment passed by this august Service
Tribunal to the extent of the appellant.

It is therefore, most humbly prayed that on acceptance of
the instant execution Petition, the respondents may kindly be
directed to implement properly in like manner the judgment passed
vide dated 06.12.2020 in Service Appeal N0.16578/2020 in true letter
& spirit without wasting the precious time of august Service Tribunal

"as well as also to avoid unnecessary rounds of litigation. Any other

remedy which this august Tribunal deems fit that may also be
awarded in favour of the appellant.

| ppellant -
| a Ahmad

THROUGH: .

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
EXECUTION PETITION NO. /2022

MANZOOR AHMAD VS HEALTH DEPARTMENT

AFFIDAVIT.

Stated on oath, that the contents of the accompanying Execution
Petition are correct to the best of my knowledge and belief while
" nothing has been. concealed from this Honorable Service Tribunal.

DE ENT

CERTIFICATE:

Certify that no earlier Service Appeal has been filed
by the appellant in the instant matter before this Honorable
Service Tribunal.

CERéQFICATION
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BEFOR!: THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR_

Appe’xl No. ]6578/2020

Date oflnsntutxon e 1L 01 20?1 v

Date ofDumsxon 06 12 2021

BV

Mr. Manzoor Ahmad, I.‘)rug Inspector (BPS-17) District Peshawar, undel
Txansfel to the post of Ph'lrmamst (BPS 17) DIIQ I—Iospital KDA Kahat
I (Appullﬁnt)

., -
Voo gy ‘-.} o
! l."‘.'ﬂ*a"!;

m PN

RS
[

The Chie Se’crét’éfy, Khyber Pa]damnldxwa Peshﬁwm and two other
TN (Respondcnts)

© - Present.

Mr. Noor Muhammad, : - v Por apiﬁellﬁntl; o l
Advocate. L - )

Mr, Muhammad Adeel But, - . . - 0t

: 'Ad'dl. Advocate General - SR TPR Forrcs‘pouc‘fe‘nts}- o

'MR. AHMAD SULTAN TAREEN. - ...  CHAIRMAN -~

MR, SALAH-UD-DIN, = ..., "MEMBER()

JUDGMENT

m\': - CHL

{1<By the appe'xl déSUl‘led

,above in lhe hcadmg and eight . other appeals be mm‘g .Noi,,10301/2020,

10535/2020, _16579/2020' .'16530720205 . ‘923/2()21-- : Il'5:59.'./20’71'

4821/2021,5 87/2021; the mpenams finve mvm\m um gmschctmn cf this
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 Appeals No. 16578/2020, 10301/2030, 1053572020 . 16579/2020

: 165'80/202( 023/2021, 155912021, 4821/2021, $187/2021, are hiolders of

T nbuml 10 challenge their uansfels ﬁom the post of Drug, Inspectors/Dmg o

Analyqt to the po':t of Pharmacists Wlﬂ'l the’ praycr coplec herein bulow -

"On acapmnce of tlus nppenl the lmpngnez! Nofzfcntmn n’aterl
"' 06.10. 2020 may very kmdly be set aside'to t/ze extent of appellani .
and the respandents may Icmdly be du ectcd not to ir (msfer tlze,'
anpelwa'rt om the- post of Drug Inspectm (BPS-I 7); Dzstncﬁ's'

" Peshawxr. Any otherreniedy . wluch this augmst Tubzmal deems

: '_ f it that may also be awarded in fmf(mr of ﬂw nppellant "

2 ” ThlS smglc Juclgment qhall stand lo cllspose o[ all t1e 09 appeals in

4 . v?"t’g_,'j}",‘)__‘

"'One place as in’ all of them c0mrncm questions of facts 'mcl la\v are

- TR HEN AL N IR
involved. . U I TR
?'t,l't{'.!’ ‘*‘;‘.’: o
3. The factual account as glven by the appell*mt in Memo s of Appeal

has been edited for the .puypose of this judgment. The appellants in

l

L]

the post of Dxu& Inspectox in puxsuam.e to their appomtment made on | the

sald post in due pxocess Appel bat in Appeal No, 1(580/)020 is- holdel

;'_.ot the post of Dri ug Analyst The respondent cleparlment tmnc:faned ‘them '~
~ from their 1cspeauve posls held by them i in tl'xe relcvant (;adle to’ tht., poct |
o of Pharmamst ’Illey th.rough thclr resmeuve dcpartmental appeals: have

‘ .challcnged their transfm oxdms bel‘om the depaﬁmental appellate~

Hlauthollly but lhsy xecelvcd 10 lespnnse of th&lf' departmental appea

C,omequenlly, Lhe} hava preferred ‘H&ii‘ servma npweniﬂ e ,;adtlvaly;es

ot

§ .
i

e detan
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enumelaled lmem above for Judmal l€VlCW of tle nnpugned tlamfel

| ‘QldEIS Tue LClplCS of the appomlment ordexs of am lants, l’\st llansfe
ordm within cadre and of xmpugned otcler fo]lowed by the GOpxes‘ of
'"i:."dcp'\rtmental_ appeals ate avallable on rccord as anncxed with theit
i | r;:spectwe Mc,moravdum of Appeals, _T 1€ ﬁppellemts have deputed the '
B :.'.._"lf,:'tla‘l‘le(’,l a8 lmde vxde 1mpugncd Order on, the ground th'lt m ‘rc;mé of '.
o service - 1ulcs for them; their appomtmcm promotlon and_ .tl'ansfel' ls'
- govzmcd by notification dated 09 04:2006-6f the Government of Khyber'

s Palchtunld\wa Health Depaﬂmenl qulte dlfferently from lhe Phr mamsts e

L G ;}.:1' ot

3 "i

R .' T lle c0py of the salcl IlOtlﬁC'lllOI’l s annexed Wlth the appcal is also:

wmlable on ﬁle The appellams amongst pther grounds have urgecl tlm

the lmpugncc  notification of their tl ansfcr 18 against law, facts, n01 ms of

mtmal justice and matenal on record and being not tenable is liable to be

; set aside to tlle extcnt of appellants and Dm\/am resr:ondcnts, and th al the

éppellants were not treated by .tlm respoﬁclenls in }'a,ccm‘dance 'wlth |

law/rules -on the sle_lect in uttet violatior of Articles 4 and 25 of the

Comtltutlm of Iol'umc Republlc of Pakistan, 1973,

s, On notice of appea the msy:ondents tumed up, Jolned tl.
| pmcecdmgs and uontcsted the .appeal by ﬁlmg wmtten 1epllcs statmg'
| thGIClll that the appellants have ;,ot no oause of ac‘uoh ot Joeus: etsmdx,'
= '} : that the dppm‘lls are qgamst the pmvmlmg i and mles ﬂl’ld are not |

| 'mamt*unabl:* in- present form, They: Wxth gavaral l":mmfal 'mcl lagal
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.. .and chqcussed hexem above el T e

by the 1espondents in aocordanoe thh law and mles on’ the sﬁb

.‘_not tenabl

PR . . Co . . S 1 '
[} . . . . f I

.....

Thas been issued in ac’cordan‘c'e 'w’ith vS‘ebtibn”lO"df I(l‘aybei' Pakhtunld‘awa

ST IR S

T Civil Servants Aet, 1973, . TR R e T

5. We have heard t’lie at‘éﬁn}éntS“ 'é\'nd pef&éedthexcc.oi‘d

1

5 The a1guments of the pames Tevolve’ mo‘und then submlssxon in

- wntmg m'\de in Mcmonndum of appeal and written rcply 1e3pectwe] y

e s
P

,o IR

' '7 ‘ Leamed counsel fm thc '1ppell'mt has" a1gued that the 1mpugned

ot R ey O TR

nmlﬁcauon dated 06/10/2020 is agamst the law, facts, norms of mtum]

o( t ‘ VT“"".

justice and materials'on the record that the appe]lant has not béen tmatcd

jé’ct’ ém’d as
”.;;‘: LI TH V"T’

such the respondents has v101ated Altxcles 4 and 25 Ofthe Constltutmn of

Palcistan' that the impugned-hoti'ﬁcation dated '06/10/2020 has’ beeh

‘issued by the 1espondent No. 2 in arbmaty and malaﬁde manner; hencc

g
and liable to be set asnde, that the impugned notifi cation dated

06/10/2020 is bascd on dxscrnmmauon favorxtxsm and I‘]GPOUSH] 'md 1s

UL not tenable in the eycs of 1aw that the impugried noﬁﬁcatxon datcd

06/10/2020 has neither baen in thc best intereat of the pubhc service fior

in emgencms of service; that througl smpugned«~n()tiﬁcat10n' the'

'1ppcllams s becn transfcnaJ ag'umt the . wrong cadxcs/pcsu. hat

$

L
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tthth 1mpugncd nouﬁcahon is- vxolatlon of C]auseI mcl IV of the

transfer /postmg poTlcy of the Govemment‘éf Kl 1ybel Pakhtunkhwa

8. Lemned AAG on behalf of respbndents 1ebuttcd the argumcnts '

' vadvvanced by leamed_ counsel for tl‘u: app’el]éhts' and has argu‘ed that the

[ .
appellants _éu‘e employces of HealtHbe}:;‘éu‘txﬁems selected through Public

Service Coxmhis‘éions of Khyber‘Paldnttin‘ldlvm’but"'th’eir‘performaﬁéé is
questlonable on the basis of thcxr monthly progress repons complled on

the basis of set mdxcators bes1dea then facmg mqumcs ‘that the

. . LE ¢t :
;e : %

appcllzmts lnvc aheady completed then normal tenure of two ycms and it

EAl ‘)

, 1s the dxsc,l etion -of the compctent authomy to transf‘m a cml er’vant at

: anyhmc even outmde of the provmce, 1ha‘t no: terms and cundltlons of-

thcn service. h*we been wola‘red that the zmpugncd nouﬁcatlon is bascd

A B on: law Rules and prmcxples of natural Justlce‘ th'xt there is no malaﬂjl

.
st

. onthe pu%’é)(’.')f reepondents towards the appelhnts that the appllcatlon are

&

tlallsfene"“ in '1ccordance with law in the public interest: that Jt is the

fitness of { hmgs to post a right person at ‘a-right place to aCh:eVe good
govemancc and to enhance pubhc serviee: dehvexy, that the appell’in'ts

have becn t1 msfen ed thhm their cadw thhm ‘[h%i same. d;rcctox ate even

if they lmm becn ttansferred in execadre, the same 15 also ccvered unc

the second proviso of Act; that the netifisation idsued aﬁm‘ébservmudé‘csf

- allrelevant rules/poliey,

i o ‘-
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9. For aay reason but as matter of faqt',_(.ihqvR'dsts‘,.};elti by the
-appellonts as 'Drug _Inépector or Drug‘ Analyst, as th‘e case may be, 'Were
" got vacated by tmnsfer of. the appe]lam‘s and ﬁ]lcd by postmg of the

mdmduals from the cadre of pharmacxstq Thc appellants mconsequence

Q

of their transfmf have been posted aga‘m‘st ﬁdﬁ‘-ca’dre:pcsts-. -The main
"defensc of " the respondents hes in thelr reply to  para-4. of thc

‘ memorandum of appeal It has been stqted vide pars '1~4 of appeal that by

i

the scche rules datcd 09/04/2006 the cadre of the . appcllants 18

¥ ‘.completclv d1fverent from fhat of servite' rule ass;gned f‘m plmmacmts

R R e G ‘1’;": A o] et
& :
The re le ofthc 1c5pondents to sald pcwa 18 LOplcd below
o :"‘*et‘w.w_-.:;';‘;‘ T o

“The Servzce Pules does not carry any kind. of asszgnmem to a

1

b

cadre but it speczf es the method of zecruztment am? promohon
W(-}f‘"‘f‘_?{ }

~prospects which is oz‘hezwzse pz otected after the me gmg of cadre.
- Although transfer is not a pzmzshmenr but to incike sueh 7r/ce peop}l
. pwvr tuai, subs orvzenf 10 the publzc and to over aome the defic czency
of il f cient of ha}dwor/cmg officer to post rzght pemon on nrfht
S.i "

E plnc the three cadz "es 1.e. hospzzal pha; macist, dr ug zmpeczoz and
mmlyst havmg same baszc qualzf ication as ;equn ed Jor mductzon
the ough Publzc .S‘ervzce Commzsswrz, were mes ged 1o obwam z‘he-
-&tagvmncy in the cadre. By domg §0 dny drug ziwpecmr or- an |

analyst at DTL (who are the cadre of the 04 1605 persons) a"md 'be

transferred making them liable to work in Hospitel witder the close

+

; B

'
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‘Pharmacist is :'easonz;bly‘doable?

/"’T_;'\

/5

]

‘sz/perviszon of hv“spztal admmzstmt@n and vice ver s, Those who .
are wansferred from hospzral to work i the f eld as cll’ug mspecfo;

arle . tremendously. working,, . reniov‘mg _‘z’hq . bottlenccks and |
highl‘igéring a ot ;)f lradlp)'aqtié'QS‘""prev-z'ou's'ly : dgné by thez'r
predecessor who have been sacked ﬁ‘o’rﬁ ﬁel&l duty, In other Si171iza:7~
c‘bSéE, fl..’ae drug. z‘ﬁspecféi's who"al'é'sackéd -are under -probe at

- Pr ovmczaZ Inspectzon Team and other fora

‘10, . From_ the chxgent pleadings of patties partxcu]arly discussed

'l
h“ v

i jhercm befoxc the mam questxon wantmg determmat:on is, whcthm wce

. }
y .,_\ G 3 . ',v\‘, vyt ( [

4.vexsa transfer of the holdele of the post. of Dxug In';pectm/Analyst and of

3
R RN

~'11:  For answer to the formulated questions, prior 'cléter;ﬁi'ﬁ?xﬁdn of the -

EENE ] . R

legal status of the appellants and-the respohdenfs is necessary, as far as
" their functmnal dutxes are concemed It is’ pertinerit- to observe that tle'
,Govemmcnt of Khybel Pakhtunldzwa made - the Khybex Paldmmldlwa

: .Dnug Rules 1987 | in excrmsc of powers conferred by Sectlon 44 of Dmg

4

Act, 1976 Rule-2 of ibid rules prowde@ deﬁmnons of d1ffexent words

and phrases. ‘The cxpressmn “Act” in the sald mle% meané the Dxug Act |

- 1976. AnaI):V means an Analyst appointed by the Govemmént unider the
; 'Act. Inspector means an InSpector ap;bomtad by thc chm ‘nent undc1

- ."the Act. Boaxd means the Qualxty G:antral Eom‘d [01 ue Khybet

Pftkhtunldxwa Provmce sct up under Sectién 11 (of the Aet), thmacy




&
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,means'a °hoo %tme or plqce where drugs are compounded & ptepm ed on

''''''

'enforcement staff, Sub Rulea(l) of Rule~3 1n Pam—II of the said Rules

‘&
pr ov1dcs that an Inspector and Analyﬂt slm]l subn‘nt monthly xcturns in

Forn%l,&_: Form-Z respect:vely, to the Board and;a' &;ummary“on the

overall situation of queitty control in the area under their respective

: jurisdictiéﬁ and theboard sh&ll maintaiﬁ such informaifion ih a manner as
- to momtm thc quahty of a]l the drugs sold and to kecp watch on thc

pcxi‘oxmanoe of all. manufactmers Rulé- 4 prowdes quahﬁcahons etc: of

1nspect01 and Analyst Acconclmgly, no person slnll bc appomtcd as

{

Inspectm unless he posscss the degree in Pharmacy ﬁom Unwemty or
Q, A # o h K

l

other ms&mtlm': wc:ogmzed for tlus pmpoﬂc l:y the’ thmﬁcy Comncll of
Pakistan and has at least one y.c:ar expen@nce'-m the man'ufactur‘e, sel],
testing or cmalysm of - dmgs or in Dmg Control Admlmstramon or in

huspital or phannacy Sub Rule-(2) of Rule»-4 prowdes the qual]h‘catlon

i_fox appointment as Analyst whxch is sumlm 16 that of the Inspcctm
exccpt expeucnce which in case of Ana yét is 05 yeals. ’I‘hc same ml

| ie. of 1982 pr owde for dutxcs af Inspectom and Analysts. I"mm the g g,wen
-statutoxy c*cpomt:ons relatmg lo thc pos:tmn of Dy ug Inspéctor and Dmg'

“Amlyst we havé no hesxtatmn tor huld that. the f:ostq af I:ﬁmg
vlnSpectolezug Ana]yst_ are statmcafy pas:t!c‘ms thh : ﬁmh’onty'. of

~ appointment vested in the Provineial Government: The Goveriment of

Page B of 42
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o -'Khybm Pakhtunkhwa vxde nouﬁcatlon dated 09/04/2006 bearmg No

| " SOH-1I/10- 04/05 usued in pursudnce. to- 1he provxslons contamed in sub

rule (2) of Ru)e3 of the, Khyber Pakhtunldlw'l le Scwams

N (Appomtment ‘Promotion -and Transfer) Rul es, 1989 laxd down the

'methoo- -of 'r‘ecmltment, qualification and  other condmonspf _semce

B a.pplicablé to _-ithe posts',specifxed in‘cglumnl—zpf the appendix. The

T i pugadetea

qualification. 'of Inspector in- the"appendix‘is similar to-'th'it' ofi

-qualification. pxovxded under Sub—Rnla-(l) of.. Ru1e4 of . Khybm

‘.‘Péllc»'ﬁmhldwwa »Dzug Rule 1982 Accmdmg to method “of Fecruitment

N .t 5 i B , A K
‘ o i.\:,, BTN L T 1 ELI REERN

. plcscubcd in colnmn 5 of the appendlx, the appmntmcnt to the post of

dnx
W ’ n‘:‘-

Drug Inspec tor is to be made by initial recru:tment whx]e to:the post of

7

Chlef Drug Inspector-and Divisional Drug Inspectcn by ‘pror E; ;5 “The

G ;g .",_;,&

, 1espondents in then reply vide para -4 as reproduced hmam above have

B vassextcd with vehemcncc that there cadrcs ie. I'{oapml Phdl‘l’l‘ldCHt Dmgj

Inspector and Drug Analyst-hav‘mg same qualification for mducnon

: thlough Pubhc Semcc ‘Commission, were - mcrged o obvxa’re thc

 stagnancy in the cc?dre By domg 50 Dmg Inspector of Analyst at DTL

- (who are e chle of 04 to 5 persons) be transferx,ed :malung them hable ‘

to, wmk in hospital mder the close supemsion of hosplta} admmzs‘trdtlon

~ Those who are tlansferred from hosplt’il to w@rk in’ the field as Dmg

' ‘Inspectm ate uemendously kan’lg, rzsmoviﬂg the hemlonéclcs dnd

oo
. .
' +
> \ ) ¢ !
r N N
o . i
- . H
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- (a'g 'ﬂ}‘l') '

- highli ghnng a lot of dxscrcpanmes done. by their- predeoessms who have

o

bcen sacked from ﬂeld duty

12, Thv 1ep ly of the respondents ag dlscussccl above- IeVOIVes around

the: expcdmncy of ﬁllmg the Dmg Regulatory posts by intei se uansfer of
o the holders - of the post of Drug Inspector/Drug Analyst and - of
Phaxmamsts by merger of thmr cadre to énsure the dxsmplma and quql ity

~of performance purported] y for the publie’ good We are not SUpposed to-

doubt the ‘intentions of {hu respondents fot+ such expedxency but at the

"' 4. g )

. same nme we have to see that such an expedlency 1s in confm mlty to tl

Ty

hw and mles on the subyuct Artlcle 240 'of Constntutxon of Palqstan

“ M” A".;‘. ’: “,(X

| enshnnes that subject to the Constltut!on thc appolﬁtn‘ients _and

'-

condxtmns of servie in.the Serwce of Pakmtan shall be détmmmcd by or

¢ . ""f"-‘s‘ -a,

"j"undm ”the Act 07 qulxament in case of the semces of Fedmatxon and by

or under the Act of Provx'ncx‘al Assembly in ca.se of sewxcés of Provmoc
~ and posts in connection with affairs of the‘ Province. In pursuance of this
comﬁwnd of Const'imtigr'j, the Provincial Service Laws i.e. the Khyber
' “P'almtunld{wa‘ Civil'Sewénts Act, :-1'973 e_‘u"ld hRale's made ‘chér’é&iﬁdei'éﬁe,
in place.ing@cr.al bes’idés other S;lneci‘al .S"ewlicéﬁla\a}é?‘fdf ;Sa.ft:icul‘az"ﬁééts |

'md schl"es in connectmn with aff‘an's of the memé As already

dnscuascd above, the nouﬁcauon dated ()9/04/2(306 zasued in pursuance to

“Sub Rule )) of Rule-3. of (APT) Rules, 1989 is “thma which laia dowin

the mathod of :emmtmam qualmemlaﬁ atid 6tlier candxtmns of féemce

i ) . 'ﬂﬂ f . -'
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L applxcable to the posts of Dzug Inspectms of dlfferent ranks' Thus, ih

plesence oia lepal mstrument hke notlﬁcatlon dated 09/04/2006 havmg
' o

statutory barling, t transfer of ¢ Brug L»gspector to an ex: scadre poSL to fill
o the 1esu1tant \racancy by transfer of a non- cadre ofﬁcer 1s secmmgly not» '

'7 C1Cd1blc By the 1mpugned order dated 06/10/2020, appellants holding tl

posts of Dmg Inspector and one among them holdmg the post of Drug’ .
i

*Analyst were. ‘mnsfcned flom ‘their 1espectwe posts hcld by Lhcm m,
“"'?."‘1e1evmt cadre and postcd as Phélm’lc‘.lst in . a wrong cadlc The
| notxﬁc'mon ‘dated 06/04/2006 as far- as- Golumir=5 ot its’ appendm is -

: 'concel ncd X pressl ¥ p1 ovxdes for appomtment of Drug Inspectm througl

HE T B T .x.- R

' mmal recunt"ncnt Wxth t'ns posnmn as to- method of appomtment of

C “ T

- Drug Inspectbr the post held by 11m cannot be’ ﬁllcd }By,_;transfm or

R LIFE

| p1omouon from any other cadre albelt the pcrson in the ahm mdrc 1my
_- possess the qual LﬁCﬂUOn smnlar to the quabﬁcatlon of Drug Inspectox In

holding so, we deywe guidance :from the law - laid :;.down_ by august

Supreme Court of Pakistan in the case of Muhammad Sharif

'_‘.aneen.'..vs... Government of Balochistan "(201'8"SCNI].{-',‘_S,Q);In(the

- ibid cage, it was"held by the Hoﬁ’blc-Suﬁr@nﬁs”Cauﬂ fliat 2 post which is

required bv fhie rulesto be filled by Thitial fédmitm'émi canhot bsﬁnsdzsy

:.puomotlon mmsrez absomtmn, or by any othai‘ mcihmd whxch is hot

| pmwdad Bgﬁ he. Ielevam law and rules, Fuﬂhermors, after maung

+

,',vlafmence to the 1aw 1a1d down- in thh'aase of Ah Agh'uh Kgaﬁ

.y

) "!‘"i'm:mn :
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follows:

8, The quzntessence of the pa: agraphs repr oduced
. o ,a‘bove is z‘hat the appointments made on deputatzon |

S 'ffbv abso;pnon or by transfer undér the garb of

“ | exigencies of service'in an outr ageous dzsrega;d of
'memt impaired efficiency and paralyzed the good

: ,_gove; nance .and fhat pe;petuatwn of thz.S‘ o
B L phenomenoii, .even. fo; a’ day mare would. ﬁu ther . -
(ﬁ@; o S deterzo;ate the sz‘ate of cﬂczency ana’ good
EE - govez'nance : R

Tor what has gone - above, all the appaals W1th their xcspectwe

[ X y *
. . " L
B T * ’

'ptayezs are arc,pted as prayed for Consequemly, thc 1mpugned mdel is'
set as1dc and rc"pondcms are directed not to transfer the appellants from~
R

| " thc post of T‘uug Ir,upectm or Drug Analyst as the case may bc. Parties -

are left to bmr the1r own costs, File be consxgned to tecord room after

- completion.,

J\\/ o _.Chaxrman _
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}sent

- On 10.05.2022,.

Learned' AAG": requested for a shoﬁ adjournment rn

‘:‘ ..... N
, before 8B
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o rorder to submrt proper lmplementatlon report Adjourned
To come up for lmplementatron report on 13 05 2022

(Rozma Rehman)
Member (J)

A e T
\ Seges
Y ?‘1 oo ' SR

oo

q“,///,é’/i\.i\u(n X

»
. lJ

Petrtloner in person present Learned Iaw offi cer,, '

[

~Ie‘ar'ned Additional "Adyocate

General had requested for-a-short’ adJournment inorder "

.+ to submit proper lmp|ementatlon report but. today there

s no body from the . department present before the»

Trrbunal therefore, respondents are drrected to appear'fj

in person and submrt rmplementatlon report on the‘

next date Copy of this, order sheet be sent to. the Chief

Secretary -and- Secretary Health Department Khyber::

“oawa
[r(-hs)c"n e “1bm.\ol.

Pakhtunkhwa Peshawar for information. To come up for o

Poshawar ' “ : implementatlon report on 23 052022 and attendance

. of respondents before S. B.

C:::-Q ot bl nf et )

N

e Y e et pome v e e i o e ——— . a g

(Kalim Arshad Khan)
Chalrman
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GOVERNMENT OF KHYBER PAKHTUNKHWA
EALTH DEPARTMENT

Subject: - -

"y

APT‘EAL NO I 10301/2020 T[T[.FD ASAD HALIMI v/S__HEALTH -
!QEPAKTM [}N T & OTHERS INLETTER AND SPIR]I o

_ Summary for Ch1ef Mlmster Khyber Pakhtunkhwa on the above captloned "
sub)ect is placed bclow for approval please '

.[. .

&

{ -
(MUHAMMAD ”I'AHIR ORAKZAI)
(SECRETARY HEALTH)

mewgmﬁmﬂ. P 25 OS’Z/ .
KHYB ..__B_U\_K_Iﬂul\lﬁ.-_& L ' -

CHIEE SECRETARY,
KHYBER PAKHTUNKHWA; N

 PRINCIPA ' [EEMINISTER. -~ ... © -
_KHYBLRPAI(HTUNKHWA_ . L
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Peshmwar judgment d
consequent upon the mprmnl of com
af the follpwing Chielf Drug faspector/Rrug I

e
wﬁ:

s
Wl

A E) GD

h,

\

HEALTH DEPARTMENT

GOVERNMENT OF ICHYBER PARIITUNKIIWA

Dated Pestiswar, the 22+ Auguest, 2022

NOTIFICATION

szm inspecior 3o In campiliance of the Services Tribunal,

aterd Do

12.2021 In Service Appeal no 1657872020, and
petent autharity, the. posting/transfer orders

nspectors/Drug Analyst is hereby made

with iminediate effect.
S. | Kame of Officers | Front To Remarks
N & Designation : Y, o
{1, |Syed  Muhammad | Chlef  Tharmacist [ Chiiel Drug | Against the wacant.
Asad Haliml Chief | (B5-19),  KDA. | Inspector (B5- -19% | post.
Drug  Inspector | Kohit pistrict DI Khan
B$:19. _ R —
'2. | Tayyah | Alhass | Chief  Pharmacist’ Chic! Drug | Against the vacant
Chiel Uiz | [BS-19), Services | Inspector  {0S-19), | post
Inspector BS19. | Hospital, District
Peshawar, | Abbottabad,
3. | Aminut}ag Senier | Mready nndc"rcpm to DG, DCEFS on account of disciplinaty
Ifgmx; Inspector procecding under E&D Pu?es 2011,
B5-18. .
4. {Al - Hussain | Senior Pharmacist Drug Aralyst ] Against the vacant
Anslyst B5-14 {B8-10), Services | (BS-18], Drug | post.
Hospital, “Testing Lahortory
, . Peshavar, L OTL), Peshawar, |
5. | Manzoor Ahnwd | Drog  Inspector | Drug Inspector nminﬁtmbvrzmt
Drug lnspectar B5-f (BS-17),  District | {BS-17), District Dir | post.
17 Peshawar, { Lowen .
6 | Zia Ullsh  Drug| Drug  Iaspestor | Drug " Inspectar | Against the vacant
Inspector §S-17 (BS-17). Bisteict { (BS-17),  Distriet | post.
1 pir Laveer. { Hannu.
17 T uhammad Shoaib | Aleeady under report ta DG, DCEDS on account of di :;phnar:.r
Khan Drug { procecding under E&D Rules, 2011
Inspectar BS-17 _ ‘
B, | Shazada  Mustafs | Walting for | Brog Ingpector | Againstlie vacant
Anwar Drug | posting at]{B5-17),  Districy | past
laspector BS-17 Directorats of | Karak.
‘Drug  Control &
Pharmacy
Services, Whyber
Pakhtunkhwa,
Peshawar.
-5l

Secretary to-Govt. of Khyber Palkhtunkhwa
fealth Department

Endst of even No and Natn,

Copy forwarded to the:-

Director

Accountant General, Khyher Pakhtunkhwa, Peshawar,
General,  Drug

Rakhtunkhwa, Peshawar.
Registrar, Khyber Paikhtunkhiwa, Scrvice Tribunal Peshawar.

Medical Superintendent, DHQ Hospital, concerned.
Medical Superintendent, Services Hospital, Peshawar.

District Health Officer concerned.
In-charge, Drug Testing Laboratory, Peshawar.

District Accounts Officer, concerned.

Control

4

&  Pharmacy Services,

Scanned with CamScanner

Khyber



BEFORE THE KHYBER"

PAMTUN“KHWA ..s’ERVICb
PESHAWAR ‘

1 '-§'T3i'P**Gpvernnxe nt.of 'i{hﬁ‘be '
(Khyber Pakhtunkhwa‘ Pes

2* -’L‘ht. Dlrectof General: Heal
e
o Pc hawar

VERSUS

aﬁ:tunkhwa through chief St.crctary,
.

"% oecretary Health Department
fPeshawar

erv1ces,~Khyber Pakhtunkhwa, P

?”vaei‘nmeni of Khyber. Pakhtunkhwa,

i Respondents

‘_WTI'BNW‘()“30%//7}101?/%1 i
_;_'_’_‘__»679’? Boé/ET%'ﬁ‘reo I‘s“’;’oﬁ"}zo 6‘“8?@’

RELE}\/!NG-\ THE‘?’PT“TITIQNER

YBERPAKHTUNKHWA, SEVICE TRIBUNAL: 'Af;TLgr

DAW"ED

PRAYER IN PETITION

On acceptance of the instant Appe
issue direction to the Respondents

eal this.Honorable Tribunal may kindly be pleased to

a. Not to relieve the Petitioner from- performmg her duties
Analyst (BPS-18) at Food Testing Laboratory Peshawar

as Government Public
-

i Declore the Notification number SOH- IH/.IO 4/?017
illegul, without any foreg

dated 30" March 2020 as
law, vo:d ab: lmtlo hence liable to be set aside.

Declare office order no.; 6799"805/!:' j dated 18/05/2020 i

\ ﬁ"") as illegal, void ab- mltlo, withou

at ance.

issued by respondent no. 2

t any force of law and hence liable to be set aside
[} &

d. Declare Office Order No. 855/[ | Dated. 19/06/?020 illegal void ab-initio
5. Any other relief not specifically prayed: for but
also be granted in favor of the AppeHant

t this August Tribunal deems fit may
The: Potitioner humbly subimits

-~

X L ER
§chvbhoer mehiukhwm
.

resserstd

fPeritioner_‘
‘;"

Diney N"’:Z:;ZJ

&

ver £
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Service Appeal;No-8

\\\\\\l\ v

r R‘\/

Date ot Insututnon ‘w '2?)"07‘12’020 3
'Dé’fm S Bkision v 55.07.202T 7

) g E%M\Jughat ESulta na«(Goy;e'rm’hﬁ‘én‘t:’Pub\i‘c* Analyst; .sBF}?%BS)‘W]O“,S%bW‘H"

(Hayatabad pashawar® (Appella )

Tersgs™

whes ,Gov;r"\ment of Khybcréﬁ?’akhtuﬁk’h\‘/\“f“ﬁzth?ough Chlef vSecreLarvﬁtwytm »
JWPakhtunkhwa Peshawal and two-others? R (Respondents)*?

e

T ';:,"{;}“"?
ﬁ'm“%’ABDULLAH SHAF L,
5“1\6%‘&%?%& - Forapeliant

MR, MUHAMMAD ADEEL BUTTET
O o . s
A¢ d'ltlonai Advocate Genoral oy .. ForR dents

g MEMBER (JUDICIAL) v
i

§:MRSALAH-UD-DIN - HMEMS
FMEMB ER(EXECUTIVE)

MR. ATIQ® YR: REHMAN WAZIR

......

N
45’?36"DGMENT@’ ‘

no RS REHMAN“WEZIR MEMBER%E»)‘?—“—‘«‘Bnef facts of the case are that

\ the appellant was appointed as Microbiologist (BPS- 17) by recommendation of bub\ié
service commission vide order dated 29-06-1992 and was posted as Microbiologist at
the public analysis Lab peshawar. Upon intervention of the honorable Peshawar High
Court vide its judgment dated 29-03-2007, service rules for recruitment/ promotions
in respect of employees of the Rublic Analysis Lab were issued vide Notification dated
15-11-2007 and in light of the said notification, the appellant was promoted to the

post of Government Public Analyst (BPS-18) vide order dated 01-02-2009. During the

[ P,

course of her service, she was relieved of her services by respondent NO. 3 and her

seg services were placed at the disposal .of DG Health Services vide order dated

A

K
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30-02-2020 and the DG Health Services vide order dated 18-05-2020 posted her

against the vacant post of District Specialist Pathology (BPS-18) at DHQ 'Ho_sDital

Kohat, Feeling aggrieved, the appellant filed departmental appeal, which was

rejected vide order dated 19-05-2020, hence the instant service appeal with prayers

that impugned orders dated 30-03-2020, 18-05-2020 and 19-06-2020 may be set
aside and the appellant may be allowed to perform her duty as Government Public

Analyst(BPS-18) at Food Testing Laboratory Peshawar.
02. Written reply/comments were submitted by respondents.

03. Learned counsel for the appellant has contended that the appellant has
specifically been recruited for Food Testing Lab as a microbiologist and was
promoted in that lab to the post of Government public Analyst and she cannot be
posted out of the cadre. He further contended that such transfer was made in utter
violation of proviso of Section 10 of Civil Servant Act, 1973 and is illegal, against law
and principles of natural justice. Learned counsel for the appellant argued that the

\

appellant was.;aro‘rT"ted and posted on the post in compliance of the judgment of the

one

AN \N\Y/orable peshawar High Court and such transfer would amount to contempt of the

TSTED

A//:;w;

orders of the court. He further argued that the job description of Microbiologist and
Péthologist are aftogether different 'in nature, whereas the appellant is having
decades of experience in her field has been transferred to a post that is completely
different from what her real expertise and qualifications are. Learned counsel for the
appellant explained that the impugned transfer orders does not explain as to what
had necessitated such outrageous action taken by the respondents; that the transfer
order was not made in the public interest, rather it was based on malafide, which is
ilegal and against all canons of justice. He further explained that the appellant had
been selected for a specific job and shé was not supposed to be transferred

anywhere else. Learned counsel for the appellant prayed that on acceptance of the

13 : .



P 04. Learned Additional Advocate General appearing on behalf of respondent
‘ has contended that the impugned notification was issued in accordance with law and
rule, as the competent authority was authgrized under section 10 of the Khyber
pakhtunkhwa Civil Servant Act, 1973 to transfer a civil servant against any post even
outside his/her cadre. He further contended that the appellant was posted against a
related post as @ stop-gap arrangement, however her terms and conditions would
remain the same. Learned Additional Advocate General argued that the appellant is 3
qualified microbiologist which is very much related to pathology- Learned Additional
Advocate General prayed that the instant appeal being devoid of a.ny force, may be

dismissed. Reliance was placed on 2017 SCMR 798.

0S. we have heard learned counsel for the parties and have perused the
record T
-
NN . .
06. A perusal of record would reveal that the appellant was initially appointed

as Microbiologist (BPS-17) in Food Testing Lab peshawar. It was on 31-01-2007
when a complaint was lodged to the Chief Justice.Peshawar High Court for t.aki.ng '
notice of wide spread adulteration of food items and the worthy Chief Justice had
taken notice of it in a Writ petition No. 229/2007. The subject writ petition was
disposed of vide judgment dated 29-03-2007, as Secretary Health present in the
\% ‘ court stated at the Bar that Mst. Nighat Sultana has been given the charge of Govt.
1 public Analyst in Food Testing Lab, Peshawar as a stop-gap arrangement, as no
officer in BPS-17 in Food Testing Lab is available to be promoted against the post of
Govt. Public Analyst. The Secretary Health committed before the court that Health
Department is making necessary amendments in the existing service rules for the

post of Govt. Public Analyst and the requisite amendments shall be done within a

ﬁ /K ST period of two months. It was noted that the Health Department in pursuance of their

. commitments, brought amendments in rules vide Notification dated 15-11-2007 and

et emennbed ta the nost of Govt. Public
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J7. Record reveais that microbiology was introduced in Food Testing \.ab in

the year 1992 by induction of the appellant speuﬂcally for the purpose of food

testing, by virtue ‘of which the appellant could not be transferred elsewhere, hence
the impugned tnansfer order is against the proviso of section 10 of Civil Servant Act,
1973, which states that nothing contained in this section shall apply to @ civil servant
recruited speciﬂcally to serve in @ partlcular area or region. Moreover there is a lot of
difference between the job description of 2 Microbiologist and pathologist, as
mxcroblology is Lhe study of microscopic organc=ms, which may be unicellular, multi-
cellular or a- -cellular, whereas pathology 1S the branch of medical sciences that deals
with the examination of organs, tissues and body fluids for the diagnosis of disease,
50 in view of the situation, the transfer of appellant from her own posltlon to that of
pathology 15 illogical and it would not be possible for the appellant to do justice with

her job.

08. Wwe are of the considered opinion that the impugned transfer order was
made in violation of proviso of Gection 10 of Civil Servant Act, 1973 as well as the
said order was not made in the public intérest. The appellant was speciﬁcally
recruited for the said post ét Food‘Testing Lab, who is not supposed 10 be

. rransferred elsewhere.

09. n view of the foregoing discussion, the instant appeal is accepted and the
impugned orders dated 30-03-2020, 18-05-2020 and 19-06-2020 are set aside. The
appellant is restored to her original post of Government public Analyst. Parties aré

left to bear their own COsts. File be consigned to record room.

Cerfified to be ture copy
ANNOUNCED : ﬂ
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GOVT. OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

Dated the Peshawar 0274 September, 2021

!NQT]FICAT!ON.,
M&H_Hlﬂﬂ_ﬂz_glz_ In compliance with the Khyber Pakhtunkhwa, Service Tribunal’s

Peshawar judgement, dated 27-07-2021 in Service Appeal No. 8490/2020, the Health

Department’s Notification of even number, dated 30-03-2020, in respect of Mst. Nighat

Sultana, Govt. pypjje Analyst (BS-18), Public Health Food Analysis Labortary Hayatabad
Peshawar, is hereby withdrawn.

Secretary to Govt. of Khyber Pakhtunkhwa

Health Department

Copy forwarded to the:-

Accountant General, Khyber Pakhtunkhwa, Peshawar,
Director General, j ealth Services, Khyber Pakhtunkhwa.
Incharge, Foog Testaing Labortary, Hayatabad, Peshawar.
The Deputy Director (LT) Health Department.

PSto Secretary Health, Khyber Pakhtunkhwa,

Officer concerned.

S BdWN R

(Naseer At mad)
SECTION OREICER-1Ii
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' VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

APPEAL NO: | OF 2022
(APPELLANT)
Manzeey  Auuesl (PLAINTIFF)
‘ (PETITIONER)

VERSUS
| | (RESPONDENT)
Hed bt D pH  2F< (DEFENDANT)
-/

1/Wé Maneot A=l ( e fppllat)

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our

" Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in
the above noted matter.

Dated. /2~ / 45 /2022 ‘%

CLIENT

HAIDER KHAN

OFFICE: | ADVOCATES

Elat No.(TF) 291-292 3" figor
- Deans trade centre Peshawar C :
Mobile No. 0334-5277333 0




