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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Execution Petition No. 151/2021
In Service Appeal No. 43/2018

Nazir Ahmad
D/D (Retired)
C&W Depptt: Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa
Through Chief Secretary & Others.

2. Provincial Selection Board (PSB)
Khyber Pakhtunkhwa Peshawar. Respondents

REJOINDER BY THE APPELLANT TO
THE REPLICATION OF THE RESPONDENTS

Respectfully Sheweth,
1. That this honourable Service Tribunal while announcing the

decision of the case on 17.01.2020 had told that at Present
it is being accepted partially while partially it was left on the
committee that if the committee solves the problems of the
appellant then well and good, if the committee not agreed,

the case will be reconsidered in the Tribunal.
In its 1% decision dated 19.01.2012 and in its 2" decision

dated 19.10.2016, this honourable Tribunal has accepted the
appeal fully. It is principal that when in previous decisions if
a matter is partially been approved, on the humble request
of any applicant the court gracefully reconsiders the case for
granting in full but in the case of the appellant it is opposite
as in previous two decisions appeal is accepted in full but in
39 as partial without any new arguments / counter
arguments, which is against jurisprudence and
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humanitarianism. The 3™ decision as mentioned above is not
cancelling the 1% & the 2™ decisions but says that “the
matter may be considered by the committee / PSB in
the lights of the previous two decisions”

The honourable Ex-Member (J) Muhammad Amin Khan
Kundi and the honourabel Ex-Member (E) Hussain Shah may
please be asked / requested to take their consent on the 3™
decision by them that on one side they say / order to
consider the 1% and 2™ decisions where appeal has been
accepted fully while on the other side they in their decision
say that appeal is accepted partially. Also if the said
honourable members who have given the 3" decision of the
case had the intention of bringing the previously two
decisions (been fully accepted ) to half (now the view point
of the respondents) than the honourable members had not
to give reference to previous decisions in which appeal of
the appellant has fully been accepted. Also the members of
the 3™ decision would had given reasons that due to such
and such reasons they do not agree with 1% and 2™
decisions and are constrained to accept the appeal partially,
but it is not there in their decision (3™ decision).

Therefore it is clear that in 1% & 2™ decisions appeal
acceptance is in full but how in 3" without cancelling the 1%
& 2™ without any objections on 1% & 2™ decisions appeal is
being accepted in partial in the 3 while in this 3™ decision
reference has been given to consider /take action in the case
according to 1% & 2™ decisions. Therefore the Ex-
honourable members who have given the 3" decision may
graciously be asked / requested for their consent regarding
the points raised above. The 3" decision however mentions
that appeal is for promotion to BS 18 w.e.f 08.02.2003 , BS
19 w.e.f 31.12.2008 with all back benefits (Page 2 para 2
end). If however the committee and the PSB not considering
the 1%t and 2™ decisions of the case, only insist on partial
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acceptance of the 3" dedision than also out of two i.e
promotion from 17 to 18 w.e.f 08.02.2003 & 18 to 19 w.e.f
31.12.2008, one i.e 17 to 18 w.e.f 08.02.2003 as a whole
had to be implemented but PSB have implemented it from
09.06.2010 (One day before retirement) instead of
08.02.2003 which becomes a useless paper for the appellant
after adjudication of about twenty years as without back
benefits what remains there for the appellant to become

joyful.

. That the discussion by the PSB as available in written shape

« the board while considering his proforma promotion
had observed that an inquiry proceeding against him
was not finalized and decided on merit but the
inquiry was abated due to his retirement on attaining
the age of superannuation, therefore he was not
eligible for Proforma promotion” is not correct as the
matter was raised in the tribunal by the respondants during
the hearings of the case in Year 2011. The Tribunal ordered
to submit all the record of the expected inquiry against the
appellant (if was not retired due to age of superannuation).
The record was submitted by the department arguments
from both side were heard during a few hearing but the
honourable Tribunal did not agree with the respondents view
of point to dismiss the appeal of the appellant for the sake
of the pending inquiry due to the fact that the pending
inquiry was not about any serious nature matter. As such in
its 1%t decision dated 19.01.2012 accepted the appeal for
both BS 17 to BS 18, BS 18 to BS 19 promotions.

Again in its 2™ decision dated 19.10.2016 the honourable
service Tribunal has given remarks about the above
mentioned pending inquiry when was raised by the
respondents that « also evident from record that by
that time the allegations against the appellant had
already come in the daily surkhab, hence despite
these allegations when once the Tribunal in its
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judgement dated 19.01.2012 which was also not
interfered with by the agust Supreme Court of
Pakistan in its order dated 17.01.2013, directed that
his case may be placed before PSB it was evident
that the said transaction became closed transaction
which could not be reopened by PSB by its impugned
meeting held on 07.08.2013 > (Page 5 / Pare 6" end).
Therefore, while the respondents took the pending inquiry
case in the Tribunal in the year 2011 with full record, with
arguments and counter arguments as explained above in
detail than why and how again and again this matter is
being discussed by the respondents even recently in 2022.

. That the appellant was posted / worked on higher grade

posts of BS 18 from year 2000 to 2010 with an additional
charge of the post of BS 19 and worked on this post of BS
19 from April 30, 2009 to June 10, 2010 but keeping on own
pay scale i.e BS17.

The said Committee & PSB has discussed that performance
is required to be evaluated for promotion to next grade. PER
reports i.e performance evaluation reports had been given
for the performance of working / duty on higher posts as
mentioned above. In the working paper of PSB meeting held
on 31.07.2021 it is admitted by the respondents that “The
pen picture recorded by various reporting and
counter signing officers during his service
highlighted his qualities as hardworking Engineer,
technically sound, intelligent, laborious and a honest
person. Moreover, the reporting and countersigning
Officers also marked him as fit for promotion”

While working on the higher posts of 18 & 19 in own pay
Scale of 17 for 10 years as mentioned above, performance
evaluation reports had been given to the appellant on the
basis of satisfactory working on higher posts of 18 & 19
which have also been admitted by the respondents in
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written in working paper of PSB meeting dated 31.07.2021
as mentioned above in inverted commas. As discussed
above performance evaluation reports of the appellant for
working on higher posts of 18 & 19 are available with the
respondents given to the appellant for experience of working
on the higher posts. Therefore the excuse of the
respondents/PSB saying that performance evaluation, of the
appellant are required for promotions, but the appellant is
retired, is baseless.

4. That on 01.06.2002 and on 30.06.2004 the appellant was at

serial No.1 of the seniority list but on 08.02.2003 and on
23.12.2004, 20(+) 30 = 50 Juniors were promoted from
BS 17 to BS 18 leaving the appellant unpromoted just
making the excuse of minor Penalties and pending enquiry
while the Superior Courts (2000 SCMR 645 ),(2008 PLC
(C.S)1019) orders not to deprive any one for the given
minor penalties and pending inquiries. Since 2002-2003 the
appellant is in this honourable Tribunal for promotions.
Inspite of (3) decisions dated 19.01.2012 dated 19.10.2016
dated 17.01.2020 in favour of the appellant by this
honourable tribunal, the PSB has given promotion to the
appellant from BS 17 to BS 18 w.e.f 09.06.2010 (one day
before retirement ) instead of w.e.f 08.02.2003 (vide order
dated 05.08.2021) while promotion to BS 19 from
31.12.2008 (Juniors were moved to one more high step)has
been denyed by the PSB, which are unjustified and against
the (3) decisions of this honourable Tribunal as mentioned

above.

. That the following is the detail of the PSB meetings, in every

of these meetings the appellant has been kept deprived of
promotion from BS 17 to BS 18 due to minor penalities and
pending inquiries while the Superior Courts orders say that
promotions cannot be refused due to minor penalty /
penalties and pending inquiry / inquiries. (2000 SCMR 645),
2008 PLC (C.S) 1019
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Detail of PSB Meetings:

1 ]28.11.2002 The appellant was not
promoted with the plea of
minor, penalties and pending
inquiries.

2 {08.11.2004 - do -

3 112.07.2005 - do -

4 |12.11.2009 - do -

5 129.12.2009 - do -

6 |25.03.2010 / 05.04.2010 - do -

All the three decisions of this honourable tribunal dated
19.01.2012 dated 19.10.2016 dated 17.01.2020 have been
decided in favour of the appellant after discussing all the
relevant facts in detail including the above mentioned point
of PSB meetings in which unjustified decisions by PSB in
respect of the appellant have been made.

6. That though the 3™ decision of this tribunal dated

17.01.2020 has been accepted in partial (as raised by the
respondents) but this 3™ decision contains the direction that
the 1% decision of this tribunal dated 19.01.2012 and the 2™
decision of this tribunal dated 19.10.2016 are to be
considered, both these decisions contain acceptance of
appeal in full. In the foregoing paras of this rejoinder, the
partial acceptance point in 3" decision has been discussed in
detail as para No. (1), many graciously again be perused to

finalize any conclusion.
Therefore, it is humbly prayed that this

honourable Tribunal besides its 39  decision dated
17.01.2020 (which says the previous decisions should also
be considred) graciously should also consider its 1% decision
dated 19.01.2012 & the 2™ decision dated 19.10.2016 in
which appeal of the appellant has been accepted in full,
while the respondents are considering the said 3 decision
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only as clear from their replication submitted in the Tribunal
on 18.05.2022.

Therefore according to all the facts explained
above in detail as Paras (1) to (6), Order may graciously be
passed to promote the appellant from BS 17 to BS 18 w.e.f
08.02.2003 and BS 18 to BS 19 w.e.f 31.12.2008 with all

back benefits.

03459383141



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

NAZIR AHMAD VS C & W DEPTT:

AFFIDAVIT

Stated on oath that the contents of the accompanying
service appeal are correct to best of my knowledge and belief and
nothing has been concealed from this honorable Service Tribunal.

DEPONENT

CERTIFICATE:

Certify that no earlier service appeal has been filed by
the appellant in the instant matter before this honorable Service

Tribunal. M/%/

CERTIFICATION



GOVT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT

Dated Peshawar, the August 05, 2021

" Notification

~and on the 'r‘ecdmn’nendaﬁons of the Provincial Selection Board (PSB;, the

No.SCEIC&WDH 3-2l2d18: - In light of the court decision: dated ‘17012020

|
i
i

Competent Authority is pil'eav.sed. to promote Engr. Nazir Ahmad Ex-Assistant

Engi‘ne'er/SDO §38-17 to the post of Executive Engineer (BS-18) of C&W Depér{rmen’t for

- proforma pro’mfdtion w.‘e.f. 0"9-.06.2010 (one day before of his retirement).

LT Y S

SECRETARY TO
Government of Khyber Pakhtunkhwa
Communication & Works Department

Endst of even number and date

Copy is forwarded to the -
1. Accountant General Khyber Pakhtunkhwa Peshawar
- Chief Engmeer (North) C&W Swat stationed at Swat
Superlhtendrng Engrneer C&W Circle Dir Lower
Executrve Endmeer C&W Division Chitral Lower/Upper
District Accohhts Officer-Chitral
PS to Chief Secretary Khyber Pakhtunkhwa, Peshawar
PS to Secretary Establishment Deptt, Khyber Pakhtunkhwa, Peshawar
Regrstrar Khyber Pakhtunkhwa Service Tribunal Peshawar .
PS to Secretary C&W Department Peshawar
Engr| Nazir Ahmad Assistant Engineer (retired) C&W Department

Office order Flle/PersonaI File

© ©° N OO A ®N

-
- O

—Wﬁo—wn
- 65-Q 22
(ZAHOOR SHAH)
SECTION OFFICER (Estb)
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BEFORETHEKHYBER PAKHTUNKHWA SERVICE TRIBUNAL o
o | ' Appeal No. 43/2018 o

Date of 1n£tttunon .' 10.01:{20'18 '
Date of D_ecrsron_ L. 17.01.2020

. Nadzir Ahmed Khan Deputy Drrector ('Retn'ed) C&W Department

; ";'Drsmct Chitral. - T —— Appellant L
. - " Versus |
‘Chief Sedretary Government of Khyber Pakhtunkhwa Peshawar and
: ;-:;ﬁve (05) others . S Respondents
Muhammad Amin Khan Kundl...' ...... r...,..,....l....Member(J) _
~ Mr. Hussain Shah .......c........i...... rveeeei +++...Member (E)

17.01.2020 | JUDGMENT" o |
Mr HUSSAIN SHAH: -Learned counsel- for the appellant and Mr..

: ,Usman Gham Iearned Drstrxct Attorney for the respondents present
{2'".:' ~ Tts the tlnrd round of htwatron as the cas‘e came up. betore thts

.Trxbunal 1n appeal No. 1738/2009 which- was drsposed of by acceptmg_
' ﬁl ; . :that appeal by this Tnbunal 1n its order dated 19 01 2012 wherern the ,

respondents were dtrected to consrdered the name of the appellant in PSB
wtthm three (03) months That order was challenged by the respondents .
1n the august Supreme Court of Pakistan vide C. P No 170/2012 wlnch. g
;‘was drsmrssed on 17.01.2013. Subsequently the name of the appellant:' .

was ‘put before the PSB but the appellant was not found surtable tor :

'ptomouon Wthh was cornmumcated to the appellant on ll .09. 2013 ln . v
,fthe second round of htrgatlon the appeal No. 1608/2013 was preferred

'éi,wluch was decrded on 19 10.2016 whereln it was observed by the o

: ‘l" reklwa :lTnbunal that the decxsron of the PSB in its unpuzned meetmg held on
akhtu! Y

» Tk '-,;‘-,‘n‘-ll. I f s
: h'[;ur - if-‘07 08. 2013 appears not to be justify and the case of the apoellant had not "

 Been leoallv and meaanfully considered as reqtured With the above !

'observatron.the service Tribunal in the same _|udg_ment r‘ermtted.agam
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appeal to the rcspondént'department fo be placed before the PSB and the' l'

" | decision of the PSB dated 07.08.2013 was set aside. Resultantly the PSB |

!

though considered the case of promotion of the appellant but did not

found eligible for pro-forma promotion. Being aggrieved again: the

appellant. preferred departmental appeal on 02.11.2017 which was

reéjected vide lettér dated ‘24.‘11.2017 but thé rejection order was not '

| ooxmnuni‘cg.ted to the appellant. To pursue the outcome of .his apltjeal'_the-
| appellant got ihe‘copy of the rejection order dated 24.l1.2017' as éll‘egc‘d

| in Para 6 of the appeal during his Qiéit to the office of respondent No.6 on |.
)@5;.10.“2018. "The abpellant prefer;ed the inétant ;c,ervi;:e appéai 611
i IOOi 2018 with thé prayer that'according to the dccis-ions of the service
‘ T‘riBuﬁal dated 19.01'.2012 &. 19.10:2016 the. appellant méy be allowéd o

pro- iom]a promotmn from BPS-17 to 18 with: effect from 08.02. 2083 and '

plomotxon for BPS-18 to 19 with effect from 31.12. 2008 with all back

' ‘ben‘eﬁts.
3. 'The learned counsel for the appellant argued that theAappe[lalnfl "
| was ‘appointéd :6n.thé recomme‘hdation of Public Serﬁcé C0111111iss1013,_a§, -
1 SDO in BPS-17 in the year 1978. The. abpe‘liant was assigned the é’harge ':i
| of ExeéﬁtiVe ‘Engineer on 11.10. 1999 abainst the vacant post and he B
work t111 25. 03 2000 as Des1=,n Engmeer'm Malakand Dmsmn On
25. 03 2000 he was posted as XEN in hxs own pay and scale in District '.

' Chltldl wherem he performed his duties és XEN till 03 02 2002. He was :

retamed at that status tl” June 20!10 at mtérvals He further argued that as

a result of dlsmplmary proce-edmgs nnngn penalty was imposed and due .
S . . i i { . .

to t}]bl minor penalties his erstwhile jﬁnfjms were promoted on regﬁlar

| basis to the highér post. Being aggrieved he preferred two (02) service

appeals in the service Tribunal. Out of these two (02) one was dgdinst

. 0 . ] . . v . ~ . . .
the minor {)enaltles and another was against the promation ot his juniors.




_;Durlna the pendency ol service appeals of the appellant was . ofﬁcl_ally |
"'mlormed v1de letter No. SOE-IW&S/] 6/78 dated 05 05. 2005 that hJS :
| jappeal before the’ Chief thster had, been accepted on the condmon that : |
' .":the appellant should wnhdraw the aforementxoned appedl in the serv1ce "
.ETtllbunal The - appellant sublmtted appllcatlon accordtnOIy before the’
':Aserwce Tnbunal on 07.05 2003 to thhdraw both hlS appeal Thls |
) .
‘,Tnbunal accepted the apphcatton of the appellant v1de order dated"
31 05 2003 Furthermore the mmor penalties were w1thdrawn by the' .
-:. ' competent authonty but lllS appeal for: con51derat10n the promotton to the 1
posmon of the appellant that according to the semonty llst of Assxstant_
. _' Enomeers on 01.06. 2002 the appellant was at senal No. l He further.
potnted out that vide notxﬁcatlon No. SOE—I/W&S/4 )/75 dated."
| 08.02.2003 twentv (’70) othcers _]umors to the appellant were promoted |
' ftom BPS 17 to BPS-18. Sumlarly vide another notlﬁcatlon No. SOE- |
'.'. I/W&S/4 3/2004 dated 23.12.2004, thirty (30) rnore Jjunior ofl’cers were -
; promoted from BPS 17 to BPS-18 and the appellant remamed in his
substantlve posmon of Assistant Enorneer n BPS 17 Further mentloned: |
that vide rlottﬁcatlon No. SOE- I/W&SD/4 3.:/70 ddted 31.12.2008 his -' |
elstwhtle, Jumor in substantlve grade to BPS 17 were promoted /moved-'
ovet from 18 to grade 19 Leamed counsel for- the appellant further
stated that in March 2006 the appellant was removed from servrce and‘ 1
beidg aogneved plelen'ed service appeal before the serv1ce Tnbunal and '
'l'he was remstated to his post wrth all back benetxts in August 2008

ot vLearned counsel for the appellant further contended that the fact sheets

- .ot the entire career of the appellant Speakrng loudly that he was

. ref"pe::ateql inquiries nothmcr substantnally could be prove aoamst h1m and 1

ot

| higher post was not decided. He further argued re°ardii1g the seniorityf .

. Asubﬂlected 10 consxstent humiliation by the respondents and desplte the
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ber Pakhtunih: NL decades and a number of oﬁ‘icers much ]umor 10 him were o

-f~he remained i in service till hxs superannuatxon despxte ‘the facts’ that he". .

‘was consistent }\ept depnved for promotlon 1o the hjgher orades and is

.:erstwhﬂe Jumors were regularly prornoted from BPS 17 up to BPS 19 'A

. Further contended that even despxte the repeated dxrecnon of the service
Tnbunal and the Supreme court the respondents, had not change their

‘ 1lle0al and unjusuﬁable stance - tll the end of hlS career He ﬁlrther'

.alleaed that in vxolatlon of the pnncxpal of ] _]USUCC and eood govemance’

'. ;the respondent department trea'ted the appellant i-n a Way which smells*

l

m the order of thls Tnbuna] dated 19 01. 2012 m the Semce appeal

No 175 8/2009

“Qn the basis of _]udoments of the - superzor courts the” o .

Lahore Hzcrh Court held in the ]udoment reported as’ 2008 =
PLC (C.S) (Lahore High Court), that promotzon could not . -
be withheld on the oround either imposition of mmor‘
_penalty or pendencv of départmental mquzrv proceedmas

, acrqmst a czvzl servant. ]romcally, on each occaszon the
.appellant was demed promotzon also on the O'round that

“his behavior wzth seniors was, not deszrable] " but on the

' other hand, the respondent had 1o admzt that there: was
nothing adverse against hzm in his PERs and that he has,
alWays beenI recommended to the PSB because hzs servzce -

- Pecord was generally good. It therefore appears 10 us that

- the . appellant ‘has been’ vzctzmzze perhaps because of
havmo not so ‘cordial” relations with his seniors. Last but'
lnor the least despite admtttzng the fact in the letter of
department dated 06, 09 2017 that pending mquu 3, lf anv
stood abated against a oovernment servant -after hzs
retzremem‘ the appellant was not promoted and. he‘ retired

, from service in the same pay scale in which he was inducted

into servzce even afier rendermo services for several '

promoted. The orounds czted for hzs super sesszon/ -

deferment are not sustamab[e in law as, pomted out above
i

personal prejudxce and g Judoes He further referred to the pomts dlSCUS 5




pena’ency of mquzry or even lmposztlon of -minor penaltzes
" were not valid grounds for wzz‘hholdmo promotzon of a civil
servant. 171e appellant was otherwzse t/zé:senz"or most. an
there was nothing adverse in his service record, ther efore
he was elzozble Jor promonon durmo service, whzch rlC'ht of

him would contmue even now for benefit in hzs penszon " o

: 4. The leamed District Attorney contested the facts grounds of the

:appeal and arguments of the learned counsel for the appellant and argued

’;Court the promotion case were placed before the Provmcral Selectton '

' :;Board for consrderatton but the PSB ‘could not found him sultable for’

' frecrular promotron nor for pro-forma promotton He turther argued that
;accordmo to rule 7 of the. Khyber Pakhtunkhwa ClVll Seruant B
(Appomtment, Pr(Tmotlon & Transfer) Rules 1989 the concemed;
Alappomtmg authonty, las in the mstant case, the Chief Mrmster shall' o
X ordmarﬂy appoint on promouon any officer on the recornmendanon of B

‘the Provincial - Selectlon Board He further explamed that betng the |

stamtory power of the Provrncral Selecnon Board to determme the'"

1'"su1tabthty of an oﬁtcer tor appomtment on promotlon and made theA‘_

fv‘recomrnendatton to the appomtmo authority adcorduwly He further

contended that the PSB  and eXercrse of statutory power dld not‘

| recommend the appellant for promotion on the ground mentioned i In the

rnmutes of the vanous rneetrnc Whenever the' case of promotton was

placed before it for consrderatton hence the mstant servrce appeal does

| not carry any mernit nor is not based on any new - tacm are grounds

.therefore, the same may be dismiss‘ed with costs,

5. Arghments heard. File perused

vsj 6. After the detarled scrutmy of the documents record on f le‘
| arguments and counter arguments ot learned counsel for the appellant

'and learned Drstnct Attorney, this 'Irrbunal is of the vrew that desptte the

L

‘that in cornphance of the orders of tlus Tribunal and Auoust Supermcﬁ
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detail Judgment of this Tribunal dated 19 01 2012 in servrce Appeal No

1758/2009 wheretn this Trrbunal exphc;tly referred to the appellant bemg :
. ;‘ vrctumzed (Para 5 of the Judgment) the appellant could not get his n,,ht
-of carrier prog;res.sron dunno h15 active servlce as well as after post" R

, rehrement and suffered heavy tmancral losses in term ot salary and

pension desplte a leng carrier he could not get the chance of promotron

from the post agamst which he was appolnted on the recommendatlon of

the Public Servrce Commrssron This recurring and repeated treatment of -

the concemed authorities in the department could deﬁmtely affect the ) .

mental psycholog1cal status of any person as it is a comrnon human

' psychological prrncrple We understand the S1amt1cance of the statutory

capauty and power df Provincial Selectlon Board to’ the extent of mal\mg
recommendatlons for appointment on the basis o_t promotion of a c-iv-il_. ‘

servant against a hroher post are otherwxse but we also apprecrate that '

N such powers are exercrsed in the lroht of yard SUC]\S/CI‘ltCrlOl'] estabhshed ,
in the relevant promotron pollcy 1lnl the context of the' pfovrsron' of the
} Khyber PakhtunLhwa Civil Servant (Appomtment, Promotron Transfer)
Rules 1989 and the provrslon of the Khyber PaLhtunkhwa Crvrl Servant i
~'AC[1 1973 as well as in, the broader context of the constltutron of Islamlcv__v .
| Republrc of Paktstan |

17 As. mentron earlier that all relevaht facts/orounds has been
:; contested and adjudlcated repeatedly throu$ court proceedxngs and :,.;_
.' _]ud101al scrutmy and at each time whenever the request of the appellant
;7 came betore the court of laws the cases were decrded on ment and , :

| d]I""‘CthD were 1ssued 10 the re5pondent department tor placmo before the

_eompetent forum Wthh is the PSB in the mstant case but strll the
" appellant is kept deprJved of ks JUdlClOUS servicé benefts specrf'cally the

- financial benefits of prornotlon and l'esultant pension after retrrement

..I, ’ | .
g




'c‘:i]Uli\:/al_e_nf tdthe position higher than his substantivé post of Assistant

R R

1 8: This Tribu'nal 'partially ‘acvcep't‘ the .-instant Service :a'I"Jpe.al with

Ce ‘sz 11

Peshaltzal, @ sy
Zah'm ) . L Bate of Deié*v!{!r}-' of Copy O—L//&A /%)0-’*

;»;Establi-shmmt as reépondent N0‘.-4:to"consxder ‘th;e c.ase ot appellant er.

‘Engineer in BPS-17.

dlre-Tdnon to respondent No.6 to taLe up the case W1th respondent No Ifor|
l . C

l
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KHYBER PAKHTUNKHWA SERVICE 1111%11 AL
PESHAWAR,
APPEAL NO. 1608/2013
(Nazir Ahamd Khan-vs- Chief Secretary Govt: of Khyber Pakhtunkhwa Civil
Secretariat thawar and others).
. 19.10.2016 JUDGMENT -

PIR BAKHSH SHAH MEMBER:

Appellant with counsel (Mr. Ijaz Anwar and Mr. Sajid Amin, Advocates)

and Mr. Muhammad Jan, GP for respondents present.

2. Nazir Ahmad Khan, the appellant herein was appointed as Assistant
Engineer in BPS-17 through Public Service Commission on 22.11.1978 and
retired in the same scale (BPS-17) on 10.06.2010 on attaining the-age of
superannuation. Fo'r his promotion (prqforma) in the next higher grade BPS-
18(and above) with all back benefits; he instituted service appeal No. 1758/2009

in this Tribunal which was allowed vide judgment dated 19.01.2012 in the

LfoJiowing terms:-

“Consequently, on the acceptance of the appeal, the
concerned authorities m the respondent-department are
directed to place case of the appellant for promotion to the .
-next higher pay scales before Pro'vincial Selection Board .
(PSB) within a period of threeA months under intimation to
lhe; ﬁegistrér of this Tribunal. There shall, however, be no

order as to costs”.




z 8 &

et anle e -

Against this judgment, the august Supreme Court of Pakistan also declined leavé
to appeal vide its order dated 17.01.2013 and directed the respondents that order
of the Tribunal be implerﬁcnted. Resultantly proforma promotion case of the
appellant was put before PSB. The PSB in its meeting held on 07.08.2013
regretted his case for the reason given below:-
© “Before retirement a refercnce  was réccived from
CE(North) C&W Peshawar regarding tender of the works
shown as advertised in daily Surkhab dated 21.01.2010
which on verification was found fake hence his promotion
was deferred in PSB meeting held on 05.04.2010 in the
meanwhile he stands retired from service on 10.06.2010
on attaining the age of superannuation and the enquiry
proceedings was stopped in light of FR-54(A). The Board
observed that if he was not retired from service due to
attaining the age of superannuation enquiry proceedings
would have initiated against him and he would not have
been recornmended for deferment. Flexibility of stopping e
depaﬁmenta] proceeding in the light of 'FR-54(A) is
allowed “dué to attaining the age of superannuation by the

officer/official. It does not mean that there is no pending

egquiry against him. His PER for the period from

s

1.01.2006 to 28.02.2009 are not availzble as he was

remained under suspension/dismissed from service and
waiting for posting. The Board:considered his proforma
promotion. to the post of Executive Engipeer BPS-IS in
pursuance of Service Tribunal Khyber Pakhtunkhwa
judgment dated 19.01.2012 and august Supreme Court of
Pakistan degment dated 17.01.2013 and.did not find him

suitable for promotion due to his chequered service
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This decision was conveyed to the appellant vide impugned order dated
11.09.2013, hence this scrﬁce appeal under Section 4 of the Khyber
Pakht‘unkhwa Service Tribunal Act, 1974, for the following:-
Appeal U/S 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974(Amended
2013) for proforma promotion of the appellant in the next higher grade of BPS-18
and above with all back benefits while setting aside the impugned order dated
11.09.2013 whereby the PSB not fouﬁd the appellant suitable, without any
reason, for proforma promotions communicated to this Hon’able Tribunal vide

letter No, SOE/C&WD/13-5/2009 dated September 11,2013,
3. Arguments heard and record perused. -

4. Learned counsel for the appellant expressed with a heavy-heart that
decision dated 07.08.2013 of the PSB was unlawful, whimsical, based on
arrogance shown to the decisions of highest forums of the country dispensing
justice to'the aggrieved civil servants, was a lame excuse, was contrary to the
facts on record, was discriminatory and against the spirit of justice. He argued
that proforma promotion could not be refused to the appellant for the reason of a
so called allegations of irregularfty published in the Daily local news paper
Surklnéb, He argued that promotion coﬁld not be refused to a civil servant even on

the ground of award of minor penalty, much-less on the ground of pending of any

e’

/
_,d{sciplinary proceedings or allegations in the newspaper. In support of his

contenﬂon he placed reliance on 2000 SCMR 645, 2008 PLC(C.S)1019 and 2007
SCMR 682. He prayed that the instant appeal was competent as an unprecedented

treatment had been meted out to the appellant the appeal may be accepted so that

view that the instant appeal was hit by the principle of res-judicata.

his grievances was redressed and the ends of justice were met. He rebutted the..




|RE Learned G‘P resisted the appeal by submitting that in compliance with the
Judgment of this Tribunal dated 19.01.2012 and order of the august Supreme |
R Court of Paklstan dated 17.01.2013 case of the appellant for proforma promotion
was duly consxd‘c}"ed by PSB on its meeting on 07.08.2013 and it was not found a
suitable case for promotion. He argued that the instant appeal was_not

maintainable and was hit by the principle of res-judicata. He submitted that the

appeal may be dismissed.

6. We have gone through the record with the able assistance of learned
counsel for the appellant and learned GP for the respondents and have given our
i anxious consideration to the arguments advanced for the parties. It was observed
that prior to the impugned PSB meeting held on 07.08.2013 a working paper for
promotion of the appellant was prepared on 25.03.2010 for an earlier PSB
meeting and the following remarks were recorded regarding the appellant in the
said working paper:-
“The PSB in its meeting held on 29.12.2009 recommended

to defer his promotion on the basis of pending inquiry

regarding irregularities in the construction/repair of roads

in district Chitral(Annex-I). Now the officer has been

exonerated from the charges leveled against him (annex-
/ 1II) and is retiring from Gowt. service w.e.f 11.06.2010.
The officer has passed the Departmental Professional
Exam and his PERs for the period 2009 area available. He
got 68.57 score out of quantification of PERS".
It furthé,r revealed from record that promotion case of the appellant was lastly
considered in the PSE meeting held on 05.04.2010 and his case was defei'rcd as

some enquiry was pcndmg against.him. The above situation shows that prior to

h hawar his retirement the apnellant cese for promotion was deferred and not ejected

(superseded) in the PSB meeting on 29.12.2009 and meetmg on 05.04.2010: It is
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} appellant was not rejected in.the PSB meeting held on 29.12.2009 and 05.04.2010

also evident from record that by that time the allegations against the apvpellant‘ had

already come in the Daily Surkhab; hence despite these allegations when once the
Tribunal in its judgment dated 19.61'.2012 which was also not interfered with by
the august Supreme Court of Pakistan in its order dated 17.01.2013 directed that
his case may be placed before PSB, it was evident- that the said transaction |
became closed transaction which could not be reopened by PSB in its impugned

meeting held on 07.08.2013. It is also evident that promotion case of the

an(;i his case was only deferred meaning whereby that with the removal of the
sl‘l(‘ivrtcomings lacuna appellant would be entitled for promotion. We are, therefore
led to the considered view that decision of PSB in its impugned meeting held on |
07.08.2013 in the above circumstances of the case, appears not to be justified and
case of the ;1ppella|1t had not been legally and meaningfully considered as
required. As a result of the fore-going, we are constrained to remit the case agai

to _t,hc respondent-department to be placed before PSB. Needless to mention that f

the PSB decision of 07.08.2013 stands set aside. Parties are however, left to bear

their own costs. File be consigned to the record room.
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IN THE SUPREME COURT OF PAKISTAN
(Appellate J urisdiction)

Present

Mr. Justice Nasir-ul—Mulk
Mr. Justice Tariq Parvez

Civil Petition No.170-P 0f2012
(On appeal from the judgment dated 19.01.2012 passed by the KPK
Service Tribunal, Peshawar in Service Appeal No.1758 012009.)

Govt. of KPK thr. Chief Secretary Works & Services Department & another

... Petitioners
Vs.
Nazir Ahmad Khan ... Respondent
For the petitioners Mr. Laljan Khattak, AAG.
For the respondent : M. Ghulam Nabi, ASC.
Date of hearing : 17.01.2013.
ORDER

NASIR-UL-MULK, J. — The respondent who was appointed

as Assistant Engineer in'BS-17 on 23" Qctober, 1978 and retired in the
same scale on 10" June, 2010. However, before his retirement he has filed
Service Appeal on 7% October, 2009 for his promotion and by the
impugned judgment dated 19" January, 2012, the KPK Service Tribunal
allowed the appeal of the respondent and directed that his case for
promotion to the next higher pay scale be placed before the Provincial
Selection Board within a period of three months under intimation of the

Registrar of the Tribunal. We are now informed that the case has not yet

{0

STEL T been placed before the Provincial Selection Board.

Lol AN

."

2. Learned Additional Advocate General states that the

mf e ’}"/’l’;& - respondent’s case for promotion was not earlier considered on account of
F DesikiREGy .

AP LA L {:‘(";; v 1y
Jl I35 ladumer
' Vg e OOE T . . . ' . . ' .
i six penalties imposed upon him from time to time since the year 2002. He

W= Fest

however clarified that the respondent stood exonerated from those penalties

on appeal either by the Department ot Tribunal. This petition is liablc to bo



Civil Petition No.170-P of 2012. : 2
dismissed on two grounds. Firstly that the Tribunal has not directed the

promotion of the respondent but had only ordered that his case for

promotion be placed before the Provincial Selection Board and secondly,
that the order of the Tribunal for placing the respondent’s case before the

Provincial Selection Board within a period of three months has not been

" complied with. Leave to appeal is therefore declined and the petition

dismissed,‘ with the direction that the order of the Tribunal shall be\
A/ Nesiv-uloMudic T

S&é// ’/Z/Q:c}/ 1&11@7/ 3 J

implemented.

1» be tragCopy

. 3 i@otA roved For Reportin _ '//0/-"“‘
Depulty Reézztt m/ 37}
Supreme Court of Palkistan,
Peshawat,
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. Ll_lil-'()lli'i KIYBER PAKITTUNKETWA SERVI(I]-I"
. ' ) : PIESITAWAR.

SERVICIE APPEAL NO. 1758/2009

Date of institution s 07.10.2009
Date of judgment ... 19.01.2012
Nazir Ahmad Khan,
Deputy Director Works and Services, Chllral ........ (Appcllant)
VERSUS

. 1. Governmcnt of NWFP (Khyber Pakhtunkhwa) through %cmctmy

Works and Services Department, Peshawar.

Provincial Selection Board, NWFP (KPK), Peshawar.

Attaullah Khan, (retired) and 41 others. . ( Respondents)

w N

APPEAL_U/S 4 OF THE NWFP (KHYBER PAKIITUNKIWA)
SERVICE TRIBUNALS ACT, 1974 FOR_PROMOTION OF THE

APPELLANT IN THE NEXT HIGHER GRADE OF BPS-18 AND S

/ ! ABQOVE WITII ALL BACK BENETITS

r. Javed A. Khan, Advocate For appellant.

r. Arshad Alam, ' For oflicial respondents.
Additional Govt.Pleader. .

Private respondents No. 3 to 44 deleted/placed_ex=paric.

Mr.Qalandar Ali Khan ~.Chairman
Mr.Khalid Hussain Mecimber

k = JUDGMENT
g lg"] L '
{: /2 OALA’NDAR ALT KIIAN, CHAIRMAN:- Navir Ahmad Khan, the then

L TANZ G

puty Dircctor Works and Services, Chilral (appeliant) had lodged this appeal
against the Government of NWFP (Khyber Pakhtunkhwa) through Secretary Works
and Services Dcpartment, Peshawaf and 43 others (respondents) lor promotion in the
next higher grade (BPS-18) and above with all back benelits.

2. .In his appeal, the appellant contended that having 1omcd thc then B&R and

now C & W Department through Public Service Commission as SDO in grade 17 in

the year 1978, he was temporarily promoted as XL IN (Designing Engincer) in

Malakand Division in the office of Director on 11.10,1999 till 25.3.2000. on the bzmqw T

his unblcmished scrvice record and being rccommcndcd for pxomouon in cach and

cvery ACR. The temporary promotion was further maintained w.e.l 25.3.2000 till
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392002 us XEN Chitral in his original pay and scale. “The same pasition was

maintained and from IFebruary 2003 he was posted as Designing Iingincer (XEN) in

gning Lingi
the officc of Chicl Engincer Peshawar and lastly POslcd as XIEN C &W

_ Chitral.
IIowcvu in 2002 the appellant had to face departmental proccedings/inquiry, against

which he filed appeals before thlS Trxbunal which were pending adjudication against

minor penaltics imposed upon him on thc ground of irregularities in the schcmc

“Feasibility study and construction of RCC Bridec over Yarkhun at Mastuj with co-
alignment of Parwak Mastuj Road (11 KM)

In the process. the appellant was
deprived of his due promotion in normal coursc. The appellant also filed another

appeal in the Tribunal, and during 'pendenéy of the mentioned appeals before the
Iribunal. he was informed that the appeal alrcady submitted to the Chicl Minister has
cen accepted subject to the condition that he should withdraw his appeal; from the
crvice Tribunal. The appeals were accordingly withdrawn vide order dated
31 5"2005, wh(;‘rc-upon the casc ol alleged irrcgularitics and penalty imposed upon the

appellant was withdrawn by the Chiel Minister. However, the matter of promotion (o
the highcr grade remained pending, and though the appellant was on the top ol the

s Vo Q a _‘
scmorxty list i.e at S.No. 1 of ;he seniority list. of Assistant [ngincers. he was not

oted and a number of o['hcc.xSJumor to him were promoted [rom BPS- 17 to BPS-
lﬁcghc promotion ofJumor olficers

from BPS-17 to 18 and then move-over [rom
%8 to 19 continucd un-abated, while the appetlant was ignored. The '\ppcllanl

1scgscd that because of the official_[raction, - hc was once removed from service on

a [rivolous charge in March 2006 but was later on reinstated on the acceptance of his

appeal by this Tribunal. The appellant, therelore, challenged promotion of his juniors
and praycd for his promotion being thc scnior most and having nothing adverse

agamst him; through departmental appeal, which was responded to on 30 9.2009-with

the rcmarks that the appcal has becen kcpt pending, hence the pxescnt appcal on
7.10.2009.
3.

The main grou

nd on which the official rcsponcfcnl i.c Sccrctary to Government
of NWFP (Khyber Pakhtunkhwa) Communication and Wor;ks

Department
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(respondent No. 1) resisted appeal of the appellant was that the appellant was given

%
higher post in his pay and scalc duc to dispute over scniorvity amongst officers ol

iy A c-
delunct Works and Scrvices department. The respondent disputed this claim of the

appellant that his positing on the higher post was a promotion. and; gn the other hand

alleged, that the promotion could only take place when the incumbent official/ofTicer

: i
came within promotion zone on the basis of seniority-cum-{itncss and that too through

s

Provincial Selection Board (PSB). The recspondent, however, had to admit that there

were no adverseé remarks in the Performance Evaluation Reports (PERs) of the

appcllant. Respondent alleged that there were, however, certain reports by DCO
Chitral hboui poor performance of the appellant, and that he was awarded the penalty
of ‘censurc’ on 22.4.1994 and also another penalty of ‘censurc’ on 4.9.2002 and on

16.5.2003 his three increments were also withheld; but later on both the orders dated
9.2002 and 16.5.2003 were sct-aside vide order dated 9.6.2005

2005, The penalty of
censure’ on 15.01.2007 was also later on withdrawn on 16.3.2007. The respondent

alleged that cven at the time of filing of reply/comments. the appellant was facing

inquiry, which was completed and was in the final stage, where-aflter, as and when he
is cleared, his promotion will be considered through PSB. It was further alleged in the
i vyntcn reply/comments that the appellant was suspended [rom scrvice w.e.l
A 2@5_‘% 2006 tc.) 17.01.2007 vide order dated 28.3.2006 and there-after dismissed from
‘:{Y: ' cx‘_\j}ce vide ordcr dated 12.6.2007, but the penalty was withdrawn pursuanl to the
%
. \ ‘:

ccgg)n of this Tribunal in the scrvicc appeal of the appedhearing No.971/2007. It
E=>7 was clcarly stated in the vx"rlltcn rcplﬂcommcnts that casc of the appellant for
promotion to BI’S-,18 remained under consideration ol the PSI3 time and again bﬁl his

© case wa:s deferred duc;' to his involvement in irrcgularitics. The respondent claimed

that the appellant was superseded/his casc deferred duce to pending disciplinary

proceedings/inquiry and his juniors having sound rccord were promoted

g re pr . The -
respondent under-took to place casc of the appellant for promotion to BPS-18 as well

as 1o BPS-19 before the competent forum i.c. PSB for consideration as and when the

appellant is exonerated from the charges. It may be mentioned here that out of 42

TN e



private respondents, only private respondent No#0, namely, Syed Sajid IHussain,

‘and his name was.deleted from the pancl of respondents on the application of the

appcllant.
4, The appellant also filed rcjoinder in rebuttal to the atlegations contained in the

wrillen rcply/comx:ncnls of the official respondent. where-after, writlen arguments
were filed by the parties, and arguments of the lcarned counscl for the appellant and

lcarﬁcd AGP also hcard, and record perused.

contested appeal and filed his written reply, but he also later on opted out of contest -

5. In shott, the claim of the appellant is that though being sc'.ﬁipr most and on top

ol the s;eniority list, he was not promoted from BPS-17 to i3PS-f8- and then to BPS-

19, while a number of officers much junior to him were promoted [rom BPS-17 to

4;,-—""//’ BPS-18 and then moved over to BPS-19. The respondent disputed this claim of the

appellant on the only ground that though having no adverse entry in his PERS. the
dppcllant remaincd under departmental proceedings/inquiry. rather through out hisA
.'crvicc, whenever his case. for promotion came up for consideration before the
comiqctcnt forum i.c. PSB, and even minor penaltics. like censure” and ‘withholding
of increments’ as well as major penally of dismissal [rom scrvice were imposcd upon
him. To say the least, the record speaks otherwise. The minor penalty of ‘censure” and

“withholding of three increments for three ycars® vide orders dated 16.5.2003 and

Z—— ‘censure’ imposed upon the appellant by the competent authority vide order dated

15.01.2007 was also subscquently withdrawn by the sarhe authority i.e. Sccfclary to

| . .
| ,

" Government of NWFP (Khyber Pakhtunkhwa) Works & Scrvices Department, vide

his order dated 16.3.2007. The appellant was further exoncrated of the charges of

alleged irregularities in the construction/repair of roads in District Chitral on the

recommendation of the Inquiry Committee by the competent authority vide his order

i i
dated 16.2.2010. The dismissal order against the appellant dated 12.6.2007 avas - -~
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withdrawn in- pursuance of the decision of this Tribunal dated 2.6.2008, by the
campetent authority vide order dated 8.8.2008. In other words. the appellant came out
clear rom all departmental proceedings, but he was never promoted (rom BPS-17. in

which hc joined service, and each time his casc for promotion camc up for

consideration before PSB, he was superseded/his case deferred  on the ground of

pendency of some departmental proceedings/inquiry “against him. On the basis of

Judgments of the superior courts, the Lahore High Court held in the judgment reported

as 2008 PLC (C.8) 1019 (Lahore High Court), that promotion could not be withheld

on the ground of either imposition of minor penalty or pendency of departmental/

bt e

" "inquiry proceedings against a civil servant. Ironically. on cach occasion the appellant

was denied promotion also on the ground that ‘his behaviour with seniors was not

\  desirable’; but, on the other hand, the respondent had to admil that here was nothing

adverse against him in his PERs, and that he has always been recommended to the
B because his service record was generally good. It. therefore, appears to us that
the appellant has- been victimized, perhaps, becausc of having not so ‘cordial®
relations with his scniors. Last but not the least, despite admitting the fact in the letter
of dcparhncnt dated 6.9.2011 ihat pending inquiry. il any. slood abatcd against a
go;/crnmcnt servant alter his ;cl.ircmcn.l, the appellant was not promoted and he retired
.g'gm service in thé same pay scale in which he'was inducted into servicg even afier
r&cring services for several decades; and a number ol officers much junior to him
&r@promotcd. The gl'ounas cited for his super, session/deferment are not sustainable
wl
n @, as, pointed out above, pendency of inquiry or cven imposition ol minor
penaltics were not valid grounds for withholding promotion of a civil servant. The
appellant was otherwise the senior most and therc was nothing adverse in his service

record, therefore, he was eligible for promotion during scrvice. which right of him

would continue ¢ven now for benefit in his pension.

6. Conscquently, on the acceplance ol the appeal, the concerned authorities in the

respondent-department arc directed to place case of the appellant for promotion to the

next higher pay scales before Provincial Sclection Board (PSB) within a period of
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three months, under intimation to the Registrar ol this I'ribunal. There shall, howover.

be no order as to costs.

ANNOUNCED
19.01.2012

ELLTT I

{ KhyberPaih
= Service Tribuba

Peshawar
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GOVT OF KHYBER PAKHTUNKHWA

COMMUNICATION & WORKS DEPARTMENT

No. SOE/C&WD/13-5/2009
Dated Peshawar, the Oct 25, 2011

TO ’
The Chief Engineer (North) \/
C&W, Peshawar

Subject: Appeal No.1758/2009 Nazir Ahmad VS Secretary C&W & others

'l am directed to refer to the subject noted above and to state that the
subject service appeal was fixed for hearing before the Services Tribunal on
21.10.20.11. During the course of arguments, the Hon'able Chairman Services
Tribunal has directed to provide the inguiry (ecord from Chief Engineer (North) |
C&W, Peshawar regarding ‘fake/bogus NIT advertisement' in C&W Division

Chitral.

2. It is, therefore, requested to furnish the aforementioned inquiry record/file
within a week time positively for onward submission to Services Tribunal on

the next date of hearing i.e. 14.11.2011.

RAHIM BADS\(H;
SECTION OFFICER (ESTT)

..‘::‘\\ _/ R
e 4

)
T e #

Endst even No. & date
Copy forwarded to the:
1. Registrar Knyber Pakhtunkhwa Services Tribunal Peshawar

2. PS to Secretary C&W Department
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COMMUNICATION & WORKS DEPARTMENT(NORTH WING)
KHYBER PAKHTUNKHWA PESHAWAR

Block-C 3™ Floor, Attached Department Complex Khyber Road Peshawgr
P < . .
X 091.9210456 FAX 091-9210478

No. $X8 [75-E . Dated__ |/ 1/ 2011

To

The Section Officer (E), -
Communication and Works Department
Peshawar

Subject: APPEAL NO. 1758/2009'NAZIR AHMAD VS SECRETARY_C&W
- AND OTHERS

fan LA ]

Reference: Your letter No. SOE/C&WD/3-5/2009 dated October 25, 2011

| am direcled to refer to the subject noted above and to enclose
herewith the requisite inquiry record/File containing (Thirty Nine pages) for favour of

further necessary action as desired.

DA: As above

: (Abdul Majid)
Administrative Officer
C |




" (o appeal is refused in both the petitions. -
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2009] | . Ziaul Hassan v, Naseem Chaudhry
‘ (Irshad Hasan Khan, J).

LY

without pay. Since no question of public importance has been raised in these
petitions, therefore, we do not find any merit and dismlss thexsame. Leave |A

H.B.T./D-23/S" , Leave refused.

————— I

. 2000 S CM R 645
o " [Supreme Court of Pakistan]

Present: Irshad Hqsaﬁ Khan, Munqwa:r Aﬁmed Mirza
and Ch. Muhammad Arif, JJ R

Maj. ZIAUL HASSAN, HOME SECRETARY.
- and othgrs.-.—-?ct_itioners» S L

‘Mrs. NASEEM CHAUDHRY---Respondent

" Criminal Petition'No.510-L of 1999, decided on 20th October, 1999. - |

(O sppeal from the judgmest, dated 27-9-1999 of the Lahore High
Court, Lahore in Cr.Org.No.279-W of 1999). .~ . = =~ ..

toye

- Civil service=

--Promotion—Suprene Court bad found that civil servant had: not been
promoted by superseding any officer.senior 10 her; she was entitled to be
promoted from thé date Her juniors ‘were promoted and therg! was no valid
reason not to consider her for the promotion---Mere - fact'tha't some

' disciplinary proceedings were pending against the civil® servant wasnot a

sufficient ground to disregard the: order ‘passed by the Supreme Court----
Promotion .o{' civi] servant, however, would not debar the Authorities to

continue with the disciplinary proceedings against the civil servant, if any,

justly, fairly and in accordance with law. [pp. 646, 647) A & B ..

Inspéctor-Gcncral-..of Police, Punjab, Lahore and others v. Mrs.
Naseem Chaudbry and others C.P.L.A, No.1617-L of 1997 ref.’

Ghulam Haider Alghazali, Additional Advocate-General, Punjab
and Rao Muhammad Yusuf, Advocate-on-Record for Petitioners.
. Respondent in person. SR S

Date of hearing: 20th October, 1999.
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JUDGMENT

KHAN, J.---This potition is directed against the 3
passed by the Lahore High Court in Crl. Original .

. ®
. o~
5

 IRSHAD HASAN

-+ judgment, dated 27-9-1999
No.279-W of 1999. .

) : 2. 'I'hc"di'spulq'hcrcin re

Dcputy Superintendent of Polices

-~

e

latés to the promotion of the respondent as,

A
2%

d,

v
b

-3, This Court through judgment, dated 15-4-1999 passed in C.P.L.AZ
No.1617-L of 1097 entitled The Inspector General of Police, Punjab, Lahore™§
“ete. v. Mrs. Naseem Chaudhry, ‘etc., while dismissing the appeal of lhe;'.,-"‘_:’;;
. Inspector-General of Police against the order of the Punjab Service Tribunal, &

Lahore in Appeal No,3097 of 1997, made the following obsérvation:— =~ "TZ
"5. W= have heard thc'lcéxjncd cou

. learned senior counsel for the rc
lvailable material. on record. The

O

33

X!

il

nsel _fof the petitioner Dr. A.Basi
spondent/caveator and perused the
Tribunal was right in holding that

the respondent had not. been promoted by superseding any officer
senior to her. She was entitled to be promotéd from the date her
juniors were promoted. There was no, valid reason not 10 cons%dc,r
her case for promotion as DSP as above. ‘The impugned order
appears to be just, fair and equitable. Mr. Ghuman was unable to

. substantiate his plea that the impugned order suffers- from any
" illegality. Be that as it may, mo substantial gquestion of public
importance ~ is involved . 10 warrant  interference in  these:
proceedings.” ‘ | | B

Sybepit SANS S
SN R AR

i,

SRS Chy

e
Y
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4. ‘The petitioner not implemented the above order passed by thiss
‘Court. -The respondent therefore, approached the High Court for redress of ¥
her grievance. The contempt application was also filed on 25-1-1999 whercir,fif@
notice was issued to the petitioner, who took the plea that the respondent’s
could not be promoted as some disciplinary proceedings had been initiated*]
against ber. The contention was repelled by the learned Judge in Chamberyi
vide the impugned order, dated 27-9-1999, which is to the following effect:432

“The leamed Advocate-Gencral says that the petitioner has beea:
:d from service and as such the question of her promotion
learned counsel for the petitioner has, howcvcl}#};
copy of the order, passed by the Punjab Service}
1999, ‘whereby the order of suspension of the
petitioner has been suspended. That being so, there is no hurdlc'lgﬂ._%
" in the way the respondent for implemeéntation of the orders passeds
by this Court. The needful shall now be done within one week from.}f
today failing which coercive process shall be issued against thel

respondents.”

At
[

v

suspended fr
does not arise. The
placed on record, 2
‘Tribunal on 30-8-




(4)

N {:F; . A e e v e 4 e e e e
2000] Ahmed D_iri v. Ghular; Muhammad o 647
(Irshad Hasan Khan, Actg. CJ). -

5. The learned Additional Advocate-General, Punjsb submitted tRIt e
High Court fell into error by not considering. in true perspective that the
disciplinary proceedings have been initiated against the respondent and. .
-therefore, there was genuine hurdle in the way of petitioner to promote her in
accordance with the orders passed by the Supreme Court a5 well as the High
Court. . o '

. 6. We are afraid that the mere fact that'some disciplinary proceedings
are pending against the respondent is not a sufficient ground to disregard the
order passed by this Court, However, we may clarify that promotion of the
respondent* as DSP will ‘not debar the: petitioner to continue with' the
disciplin'ary proceedings against the respondent if any, justly, fairly and in
accordance with law. T K S
. 7. With the above observation, the petition is dismissed and leave to
appeal declined. ' o e R

“M.B.A./Z-33/S

. Petition dismissed.
20005 CMR 647
- ~ [Supreme Court of Pakistan] . = '
- Present: Irshad Ha:an Khan, Actg, C.J. and Sh. Jaz M':ar, J.ooo.
' AHMED DIN---Petitioner ~ . . -
Covems
GHULAM MUHAMMAD through Legal Heirs
. and others---Respondents ’
- Civil Petition for. Leave o' Appeal No.675-L of 1999, decided on 10th
September, 1999, 3 I R -
(On appeal from the judgment/order dated 17-11-1998 passed by the
Lzhore High Court, Lahore in R.S.A. No.170/88). :

Supreme Court Rules, 1980—

0. XIII, R, 1---Constitution of Pakistan (1973), Ant, 185(3)--Petition for
leave to appeal---Delay in filing such petition---Condonation-—Delay of one
bundred ang twenty-three days in filing petition for leave to ‘appeal was
*Ought to be condoned by petitionér on ground that petitioner who was living
12 fa_f off village could not receive letter from his counsel regarding dismissal .
of bis appeal by High Court---Matter purely being between client and his
“ounsel, opposite-party could not be penalized for alleged negligence of the
ounsel who allegedly could. not: inform petitioner in time-—In absence of
Qux ’ ’ 4

!

D o -
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couvemence of the candrdates The petmoner cannot be said to have been
deprived of from any vested right: As observed above; peither there is
any recommendation of the Selection Board nor the policy-maker could )"
. be directed to change the: p&heg.; The enhanced criteria was within the

jurisdiction of the competent authority  prescribed. The other points
raised by learned counsel for the respondents need not to. discuss. The
result of this discussion and order may not affect on the revision filed to
the Chancellor This petmon has no legal force. Therefore the same 15

chsrmssed

. -M;H.:/O—Z/_L T | ' Petition distnissed,.

(———— .y

2008 p L c (c S. ) 1019
[Lahore ngh Court] |
Before Haﬁz Ta arig Naszm J.

Mrs SAN]J IDA IRSHAD, ASSISTANT DIRECTOR
s NUPSING BAHAWALPUR -

Cs VCI'SUS.

SECRETARY TO GOVERNMENT OF THE PUIGAB
HEALTH DEPARTMENT LAHORE and others

V- rit Petition No 2573 of 2008 decrded on 24th Aprtl, ZCOS

Pu:ujab C1v11 Servants Act (VIIT of 1974)---

4,—-S 8— Constltutton of Pakistan (1973) Art, 199——Const1tutxonal
petrtlon—Promouon---Enutlement---Petmoner while serving in BS-17
: became eligible for promotion to BS-18 in the year 1997, but she was
-promoted on officiating basis 'in  BS-18 in:1998 .instead of regular
pmmotron -whereas one of her Jumors was promoted in BS-18 on regular
sbasis in 1997-—Reasons for ‘non-promotion of . petitioner, firstly was
"pendency of enquiry ‘against her, ‘and secondly minor penalty of, censure -
» imposed: on - her---Petmoner, who, had become : eligible for. regular.
ypromotion in the year 1997 when her Jumor ‘was prou)oCed, was’ made A
rstbject of repeated enqumes---One minor penalty .of cedsure as well as

- rthe -pendency - of  enquiry, could, not he treated a hnrdle for regulax_

i promotion of. the petitioner; as on the. ‘minor penalty crvil servant could
‘mt be. ignored .and; could not. be refused-a regular. promouon--So far as
uthe pendency of enquxry agamst the pet:moner was concerned; record had
»revealed that:. petmoner ‘was -being-‘made - SUbJCCt of repcated enqmrv ,

: "proceedmgs which othermse did :not seem fair, . partxcularly, when the

proceedmgs of the enquuy 'WETE, gmﬁg on and on for a mumber of years- <
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: -Durmg the pendency of enquxry against the’ petitioner she could .not be
..deprived_ of her lawful right, for her, consxderatron for promotlon...

Withholding. of petitioner’s promation on reguldr ‘basis from the date
when she became ‘eligible, was .practically an outcome of colourable

,‘..,exercxse of power and that action of Dcpartmental Authorities could not
~ sustain in the eye of law---Authorxtles were directed to place petitioner’s
case for promotion before Departmental Promotron Committee within

.sPec1ﬁed perrOd [pp 1020,.1021, 1022]A B,C,D,EF, G&H

Captam Sarfaraz Ahmad Mufti v. Government of the Punjab and
others 1991 .SCMR °'1637; ‘Mian Ali Muhammad v. Secretary,
~ Establishment Division, Government of Pakistan and 3-others 2003 PLC
- (C.S.) 1425; Deputy Inspector-General of Pohce Gujranwala and others
v. Anwar Saeed, Inspector:Police and others 1998 SCMR 552 and Maj.
Ziaul Hassan, Home Secretary and others v Mrs Naseem -Chaudhry
2000 SCMR 645 ref T A DS

Asrf Nazrr Awan for Petxtroner RIS E

E Naeern Masood Asstt A -G, Punjab wrth Hamrd Yaqub
Shexkh Additional Secretary for Respondents '

ORDER

HAFIZ TARIQ NASIM J.--- Facts relatlng to this. writ petition|
are that the petitioner while serving in the Health Department in BS-17]
became eligible- for promotion. to BS-18 in ‘the year 1997 but she was

. promoted on ofﬁcratlng basis in BS-18 on 22-6-1998 instead of regular| .
promotion, wherea$ one of the juniors namely Mst., Malika Shaheen was|
_promoted in' BS-18 on regular basis -vide order dated 18-2-1997.
" Petitioner filed Service -Appeal No0.2592 of 1997 before the Punjab
o Serv1ce Tribunal against the order dated 18-2-1997, whereby . the junior
- was promoted and she was 1gnored the said appeal was accepted through’
- judgment dated. 30-9-1998. directirig the. Departmental Authorites to re-.
- “consider the mattér. and. re-decidethe question of promotion. afresh
© keeping in view’ ‘the senrorlty of the petmoner “This judgment was even -

- “confirmed by .the Honourable Supreme Court of- Pakistan. According to ! |
‘the learned cotnsel .for ‘the -petitioner that' despite clear finding and ¥ s
drrectlon of the'léarned Punjab Service: Tribunal,. the petitioner is bemg
§ vxctnmzed smce 11998 " by way “of non-promotlon and “that too -0 |
‘extraneous consrderatron ‘whereas' the: petitioner- is still working’ agamst
BS 18 wrthout any-break: Further submxts that. the case of the petitioner ;
was “placed ‘before -the ‘D.P. C.*but-it "was ‘deferred-on -the" ground | of ¢
pendency of -certain enqumes : The ° learned ‘counsel. ‘submits that thc
pendency of enqurry and even the mmor ‘penalty-annot come in the way
-of promotion, ‘Whergas the respondent was adamant not to promote thc
petrtloner at any costs due to. ulterror motive, < ' : :
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2. Learned A.A.-G. submits that the promotion cannot be asked as

3 matter of right and even the petitioner is not superseded so there is no

question of any grievance, which could entitle her for invocation the
jurisdiction of this Court. . . o ' .

3. The Additional Secretary Health, who is present in court along
with the record -submits that the reasons of mon-promotion ‘of the
petitioner is pendency of enquiry against the petitioner as well as the
minor penalty of censure, however, after the finding .of the enquiry herl

* case shall be submitted before the D.P.C. for reconsideration. N

.-repeated enquiries, became eligible for regular promotion in the year|C
1997 but instead of prompting her on regular basis, she was promoted on
" officiating “basis; -whereas her junior was promoted on regular .basis,
 which -matter was also adjudicated ‘wpon by the learned Punjab Service
.. Tribunal long long ago. . - o

e Rt

" of the petitioner‘as the Honourable Supreme Court of Pakistan once for [P
' 1l resolved: the matter in a case reported as Captain Sarfaraz Ahmad
‘Mufti v. Government of the .Punjab and others 1991 SCMR 1637,
‘wherein it is held that on all the minor penalties civil servant cannot be
“jgnored and cannot be refused to grant promotion. -

“yyailable ‘in the- record. In another judgment reported as Mina Ali

“law laid down by the Honourable Supreme Court_o‘f» Pakistan referred

.censure is available in her record but the minor penalty as well as the

4. Argi;merit heard. Record perused. |
5. The record reflects that the peti;io;icr is made a subject of

. 6. Itis aiso confirmed from the record that one minor penalty of

pendency of enquiry cannot be treated a hurdle for the regular promotion

. . N

7. Tt is to be noted that the words used by.the Honourzble Supreme
Court of Pakistan in respect of minor penalty -is plural i.e. -minor
penalties. In the present case only one minor penalty. of  censure is

Mubammad vs. - Secretary. Establishment Divisions, Government of
Pakistan and 3 others 2003 PLC (C.S.) 1425, this, court followed the

';:,above holding:--" -

.
o

“Promotion ,c.'o.u'lii ot have been withheld on the 'gi'ound that
. minor penalty was imposed upon him”. : .

SyE . R ] L. . L. o A
“:-concerned, record reveals, that the petitioner is-being made 2 subject of

)
(¥
,:-:\

i“"repeated enquiry, which otherwise does not seem fair, ‘particularly, when
;- the proceedings of the “enquiry are going on and on for a number of

i
¥+~ 9. During the pendency of enquiry against "the petitioner, she

I PLC (Service)

5. So far thé ‘pendemcy of enquiy sganst thepecitoner 5] T
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‘catmot be deprrved of her lawful rxght for his consrderauon ',f
promotion as held by the Honourable Supreme Court.of Pakistan in m.;“

reported as Deputy Inspector-Geﬂeral of Police, Gujranwala and o\‘_he,,L
v. Anwar Saeed, Inspector Police and others 1998 SCMR 552 and sz 3

Ziaul Hassan, Home Secretary and others v., Mrs Naseem Chau
- 2000 SCMR 645.

10. After going through all aspects of the case, it is held lln(
withholding of the petitioner’s promotion on regular basis from the date|’
when she became eligible‘is pr'actically an outcome of colorabl'e cxbrcxs"c ’

in the eye of law on two grounds -—

, () ' “Pendency of enqurry agamst a crvrl servam cannot be u’eated a
bar for: further promotlon ' - T ““'

become a hurdle in the promouon of any civil servant.”

Accordingly the writ petition is allowed and respor:dem 1s
directed to place the petitioner’s promotion case for her regular|§
promotron before the Departmental Promotion Commitiee within one [y
. month positively. and - the -said Committee is directed to consider: the|§

petitioner for promotion fairly, justly and without berng mﬂuenecd of lhe
pendency of any enqulry and the mmor penalty . i

_ The promotion case be considered from the date of petmoner 8: .
ellgrbxhty The Additional Secretary, who is present m Court,. shall
~ ensure the compliance of the court’s order and complete the process ¥

" within ‘one month under intimation to the Deputy Reglstrar (J.) of I.hlS 3

Court. - : . o VR

HB.T./S-16/L. EEE Petition alloweg.

i

. 2008PLC(CS)1022 - s
| [L.aho're'Hi'gh 'C-ourt] : T
Before Sazf ur-Rehman J |

Ms SHAZIA BASHIR and20mers

' versus o 7 =

BAHAUDDIN ZAKARIYA UNIVERSITY MU:LTAN B
E through Vnce Chancellor and 4 others

Wnt Petmon No 5467 of 2007 decrdcd on 12th March 2008

- ]
[ o :"‘..



