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Date of order

proceedings
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13.09.2022

Form- A

FORM OF ORDER SHEET

Court of

Execution Petition No. 546/2022

" Order or other proceedings with signature of judge

The execution petition of Mr. Shakeel Akhtér submitted today by Mr.
Muhammad Arshad Khan Tanoli Advocate. It is fixed for implementation report
before touring Single Bench at A.Abad on . Original file be
requisitioned. AAG has noted the next date. The respondents be issued notices
to submit compliance/implementation report on the date fixed.

By the order of Chairman
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BEFORE THE CHAIRMAN SERVICE TRIBUNAL,

| PESHAWAR
Z - no S/Mé/%LL |
C.M No. -A/2022

IN
Service Appeal No. 994/2019

Shakeel Akhtar Bailiff (BPS-04), resident of Village Badadi P.O Undra

Doga, Tehsil & District, Haripur.
| | ...APPELLANT/ APPLICANT

VERSUS

Secretary Industry Labour KPK, Peshawar & others.
...RESPONDENTS

APPLICATION

INDEX

S. # | Description Page Nos. Annexures

1.] Application alongwith affidavit 1to3

2.| Copy iof appointment order of . “A”

| appellant/ applicant é' f . :
3. Copy of termination order dated © “B”
RDIL e -

4.| Copies of service appeal and “C” &:“D”
judgment dated 26.01.2022 7-22 f

- . . . P ; W

" -+-APPLICANT/ APPRI
Through SN S

Dated: | ) '/2'022

an Tanoli)
cate Supreme Court of Pakistan
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BEFORE THE CHAIRMAN SERVICE TRIBUNAL,
PESHAWAR

C.M No. -A/2022
IN
Service Appeal No. 994/2019

Shakeel Akhtar Bailiff (BPS-04), resident of Village Badadi P.O Undra Doga,
Tehsil & District, Haripur.
...APPELLANT/ APPLICANT

VERSUS

Secretary Industry Labour KPK., Peshawar & others.
....RESPONDENTS

SERVICE APPEAL

" APPLICATION FOR IMPLEMENTATION OF
JUDGMENT DATED 26/01/2022, OF THIS
HONOURABLE SERVICE TRIBUNAL PESHAWAR
IN SERVICE APPEAL NO. 994/2019, WHEREIN, THE
HONOURABLE TRIBUNAL SET-ASIDE IMPUGNED
ORDER DATED 24[[/22 AND RE-INSTATED THE
PETITIONER INTO SERVICE WITH ALL BACK
BENEFITS. |

Respéctﬁﬂly Shewth;
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. That the appellant was appointed as bailiff in the

Labour Court orgli"[ﬁl' [/j’ . Copy of appointment

order is annexed as Annexure “A”.

. That on the mere conjecture, surmises and on the

basis of hypothesis respondent No. 3 removed/
terminated services of the appellant vide order dated

/ 4 Z IQ Zé{z Copy of termination order dated // /57

is annexed as Annexure “B”.

3. That the appellant filed service appeal No. 994/2019

before this Honourable Tribunal which waé allowed
with all back benefits vide judgment of this
Honourable Tribunal dated 26.01.2022. Copies of
service appeal and judgment dated 26.01.2022 are

annexed as Annexure “C” & “D”.

. That inspite of elapsing of near about 07 months,

respondents department did not reinstate'the appellant

in service so far.

. That non-implementation of judgment of this

Honourable Tribunal amounts to contempt of court,
hence the respondents if still adamant they are to be

punished as per law.



Ty

g

&

In view of the above, it is prayed that respondents may
graciously be directed to reinstate the appellant in service with

all back benefits forthwith, failing which contempt of court

proceedings may graciously be initiated to punish them.

l 5/1%&1:«_;&"

...APPLICANT/ APPELLANT

Through;
Dated: /2022
(Mu
Ad
AFFIDAVIT;

1, Shakeel Akhtar Bailiff (BPS-04), resident of Village Badadi P.O Undra Doga,
Tehsil & District, Haripur, do hereby solemnly affirm and declare that the
contents of foregoing application are true and correct to the best of my
knowledge and belief and nothing has been concealed from this Honourable

Court.

DEPONENT
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b BN " OFFICE OF THE PRESIPING-OFFICER LABOUR COURT, HARIPUR .. 1
Cwo l-wpme | T b Bifeif>rT ~

L — On fhe recommendation of the Departmental Selection -
Committee, the gompetent authority is pleased to order the appointment of P__ 0‘ |
the following candidate as Bailiff in BPS-04 in Labour Court Haripur w.ef v
the date of assumption|of charge of the post, subject to medical fitmess and ™
© ahtecedents vetificationy T o

S.# | Name of [Father's Name |CNIC No -
__|Candidate - - ne ‘

1| M Sha#;eel Akbtar | Aklitar Zaman | 42000-6001742-3 |

.x'A l. | g | ‘
|

‘2. His Appointmei

' to the service will be subject to the following terms
- . and conditions; | : L e
| " ‘e He will be govemed by the KPK Civil Servants Act, 1973 and KPK
Civil Servant (Appointment, Promotion & Transfer) Rules, 1989.
o He will be allowsd the minimum pay of BPS-04 plus other allowances
as admissiblé under the rules. S o
» He will be gov med by such rules and instructions relating to leave,
T.A and medic attbndance as may be prescribed from time to time.
"o He will be on ﬁobation initially for a period of one year extendable
" up-to two years D S
.o He will be eligilbl’# for continuance and eventual confirmation in the -
- poston satisfactdry completion of his probationary period. "

" e His service will|be liable: to be dispensed with at any time withoiit
notice and assirﬁ;.%iany reason before the expiry of the period of his

probation/extens eriod of probation, if, his-work or conduct during

that period is fpl ound satisfactory. I’ the event of termination from - -

service, fourte'p c}a'.ys notice or in lieu thereof fourteen days pay will

be paid by the |Government. In case of resignation, he will give one
- month notice tcr et authprity or in lieu thereof one-month

e competent

M psho-4
/

L
¥ - 1 - 30 ReferL.
L JE— S — - .



"Rules,” 2011. and the KPK Government Servants
- Conduct Rules, 1987 and any other instruction which may be issued
by the competer -authority from time to time’ - 7 U
© 3. If the aboye t¢‘Lgl§ and conditions of appointment are acceptable ‘to
- him, he should: eport for duty to the undersigned immediately, The
offer of appointment shall be déemed to have been cancelleg®jf he
~ fails to report for duty to the unders;

" date of issuance|gf this order. . -

/

|

4. He will join duty at his own expenses,

’ - - ' ' (Shaﬁqu%egh oli)

) Di‘stﬁct‘&'ﬂ-Sessions Judge/PrésidingOfﬁce;r .
| Labour Court, Haripur |

Lom §

No. 46~ 491¢ Date. 3 )01/3a/F
Cprfofwardedto:- _ } T
oL TheDism',_AcoountsOﬁoér,Haﬁpur.
BT} Officiabeonithrned, = .

3. .Ofﬁoereco‘r‘l o - ‘X‘
- - B (Shafiq_%%hmed Tanok)
R District & Sessions Judge/Presiding Qfficer
% Labour Court, Haripur - |

vk
.
' . High Court'~ -
\ Y : , a7 t to
‘\E\\“\E‘Q"‘“' ™ e Na 33 Adjacent fo.
'“{}06\*?“{3\‘%“:" S e T S
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- OFFICE OF THE PI{ESIDING OFFICER LABOUR COURT HARlPUR

4 ;{’
l . & [
&N

No.iﬁifémc S : Date__M‘ Nat9d

‘OR:DER

‘ Mr ‘Shaked] Akhtar Bailiff (BPS-04) present in person. \. He has
_already submitted his [reply to show cause notice dated 04-04-2019 & has
P also been heard in pergon. He is stuck to his reply to show cause notice and . -
P .. stated that he has comg ltted no fault in selection nor during the service and *
b , resisted the notice on t the grounds ment1oned in the reply.

~ Though fe oﬁclal was appomted/selected by the DSC on
merits after due course by t the Competent Authority of the Peshawar High
- Court, Peshawar vide letter 10.:6587/Admin dated 27-03-2019 has directed
the under sign to rem(_Ie him from service on the ground mentioned therein,
therefore, in complia.v]l' e of the said order he is removed from service with

immediate effect. _
N

(Shafique Ahmed Tanoll)
DlStﬂCt & Sessions Judge/Presiding Ofﬁcer
S } . - Labour Court, Haripur

o A e et e s e - -

TREL P

| N f79-2031¢cT " Date. J6-PY~2409

tary Labour Department, Peshawar
istrict Accounts Oﬂicer, Hanpur '
Official Goncerned.

IS

: sttnct&Sessmns Judge/Premd:&’Ofﬁcer .
Labour Court, Haripur . .

QM

[ ’ . ot
. . (Shaﬁqu med s‘!{ﬁlmh ” . .\: ‘%_‘}_‘-N A

AT I Ty
s e:.‘-h('h Court -

¥
4},-*
. \ < .
\=

Sffica W2 32 Adjacent to L . A6”
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' BEFORE THE CHAIRMAN SERVICE TRIBUNAL,
' 'PESHAWAR ' P 7

Service Appeal No. =~ /2019

. Shakeel Akhtar Bailiff (BPS-04), resident of Vlllage Badadi P. O Undra
Doga, Tehs1l & District, Haripur.

.'L.APPELLANT

~ VERSUS

1. Secretary Industry Labour KPK, Peshawar.
2. Section Officer, Labour Départmént -KP Peshawar

3.  Presiding Officer/ Sessmn Judge Labour Court, Hazara Region,.
Haripur. ,

...RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF

- KPK SERVICE TRIBUNAL ACT, 1974, FOR

DECLARATiON TO THE EFFECT THAT

'APPELLANT APPLIED FOR THE POST OF
BAILIFF  IN PURSUANCE . OF

N ‘ADVERTIS-EMENT APPEARED IN. DALY
THE' MASHRIQ DATED 20/12/2018 ISSUED
BY RESPONDENT NO. 3. THEREFORE, THE
| APPELLANT WAS APPOINTED AS BAILIFF

* IN BPS-04 IN LABOUR COURT, HARIPUR ON



31/01/2019 BUT RESPONDENT NO.  3
WITHOUT CONDUCTING ANY INQUIRY |
REMOVED THE APPELLANT FROM
SERVICE ON  16/04/2019 = WHICH IS-
PERVERSE, . DISCRIMINAT-ORY. AGAINST
THE LAW AND WITHOUT LAWFUL
_J'USTIFICATION HENCE IMPUGNED
REMOVAL FROM -SERVICE ORDER NO. 199-
2013/LC DATED 16/04/2019 IS LIABLE TO BE |

SET—ASIDE

PRAYER ON ACCEPTANCE OF THE
'INSTANT SERVICE APPEAL, IMPUGNED
REMOVAL FROM SERVICE ORDER DATED
16042019 MAY  GRACIOUSLY BE
' DECLAREED VOID AND THE SAME BE SET-
ASIDE AND RESPONDENTS’ DEPARTMENT
MAY BE DIRECTED TO RE-INSTATE THE
APPELLANT WITH ALL SERVICE BACK
BENEFITS. ANY OTHER RELIEF; WHICH 1S
HONOURABLE SERVICE TRIBUNAL DEEM
* APPROPRIATE IN THE CIRCUMSTANCES OF
THE CASE MAY ALSO BE GRANTED TO THE |

'APPELLANT.
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Respectfully She'wetht -

~ That the facts forming the background of the |

instant service appeal are as follows;-

That respond'eut Ne. 3 announced the post of
l.)ailiff_ vide advertisement appearetlt iu d‘ail}-f:
News Paper" ‘ “The. Mashriq” dated
20/]:2/2018'. Copy of advertisement dated

2()/ 12/2018 is annexed as Annexure “A”,

That the'petitioner is FSc. and applied for

the post of bailiff and was placed at the top

‘of merit list. Copy of merit list is annéxe_d as

Annexure “B”.

That eonsequent upon the merit position and

“on the recommendation of the departmental

committee respondent No. 3 issued
department selection order. of the appellant

as balhff BPS 04 in Labour Court Harlpur

-vide order Ne. 46-49/1L.C dat;.ed 31/01/2019.

Copy of appointmeut order ef the appeltarit

is annexed as Annexure “C”. -



&
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That the appellant served this department

with Zeal and Zest to the entire satisfaction

* of his suporiors but all of a sudden ﬂ_ie

appellant received show cause notice on -

04/04/2019 issued by respondent No. 3
. lstating therein “The competent authority of

Honourable Peshawar ngh Court Harlpur

v1de order letter No. 6587/admm dated

27/03/2019 has dnected the unders1gned to |

remove you from service on account of your
being related to me after show cause notice.

Copy of show cause notice is annexed as

- Annexure “D”.

That, Therefofe, the appe‘lla,n't repliéd show

' cause notice on 10/04/2019 whlch i$ self

explanatory The appellant JS FSc. and
passed wntt_en as well as typi:h'g t-esti with , |
distinction and got appointmept ordér on

merit and the‘ro is no law whioh deoa'r th_e"

appellant from getting appoihtm;ént on merit

in the department, where the competent’

authority was relative of the appe»llant
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‘That without proper inquiry, respondent No.

3 removed the appellant from service vide

"in.1pugne'dvremova] from order No. 199-203-

LC dated 16/04/2019. Copy of impugned
removal from service order aated

16/04/2019 is annexed as Annexure “E”‘.‘

Tﬁat the appellant feeling aggrieved ﬁl';:d '

departmehtal éppeal 1'§garding setting aside
of réinoval' .frorri service "01'de'r dated

'.1 6/04/20:19 vide departméntal appeal dated
02/05/2019 and rejection leiter dated
05/07/2019. Copies of departmental apiaeai :
and rejecﬁon letter dated 05/07/2019 are
annexed as Anhexure“F”.' Hence, the instant -

appeal is filed inter-alia on the following

~ grounds;-

s ROUNDS;-

L]

(a)  That impugned removal fromg service

order dated 16’/04/2619' is - illegal,

agamst the Iaw pewerse without any o

lawful Justlﬁca’uon 'lhe appc*llant is

~ FSec. and quahﬁed wr1.tten as well as
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typing test and was placed at the top
of mierit list. Therefore, respondent

No. 3 appointed the appellant on the

recommendation ~ of Departmental

Selection Committee.

(b) That this fact may not be let to fade in
o oblivioﬁ that the pripr to rémove from
service, proper i.nquir‘y urider 4‘E&DA
Rules 2011 is mandatory and sine quo

non fbr taking any adverée action
égainst the | éppellant. -Hence, no
inqﬁiry as per law has been COnducted

as to whether the appbiﬁﬁh_cﬁt of the
appellant was on merit or otherwise.

| Heﬁce, ;withOUt obsefvillg' thé éod‘al
foﬁnalities the impugned remove

from service or‘dér. is Iiable to be set-

aside.

(c) That respondents’ deparfmeﬁt used

; my fA
Y\;Ei\;" E{.‘*l . ¥ . . .
RAVOLES 25 e sledge/ hammer to crack the nut
"‘\{ﬂc{,‘ i -‘:r-‘.‘f a L b .
- Yo ap HOWOL
gty Lot &

which destroyed savory of the nut
‘when a nut cracker was available to

‘orake the nut. The appellant is duly
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(d)

©

. R i AN
et Al Ay : -
R { Sy gy o Frakis
o gl uprihl UL ror
| ﬁg\mmwg’i‘ j naat Plaza B aGenl I
wee 33 Jinnat i -
Qffice ff 3 e b

oo
N Yoot e G
S TtLH '1“_-2111,4’«,35)3-:—“*‘
LTI

@

- B3

qﬁaiiﬁe‘d‘ and a fit candidate who got

- appointment on merit.

That no stretch of the imagination
disentitled  the . petitioner  for

appointment on merit due to relations

 with resporident No. 3. Besides, if the

petitioner got appointment purely on
merit then his relation with the
competent  authority " makes no

‘difference.

That service -appeal of the appellant is

well with in the period of limitation

~and the matter relates to terms and

_coﬁditioﬁs of servicé, therefore this
Honourable Tribﬁnal has jur’isdicftion |
fo entertain the ai)peal under Article
212. of thé cOnstitu_;c:ion ‘off Islamic

‘Republic of Pakistan 1973.

That other grounds shall be ﬁrged at

the time of arguments..
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.'It is; therefore, hu_mbly prayed that, oﬁ

‘ acceptanc.e of the iﬁstan‘t— service appcal; impugned

‘ 'reh‘loval from service ofder dated 16/04/2019 may

lgracicu-s_ly be decl'arcd void and the same be set-

asidc and respcndeﬁts’ department ﬁay be dirccted :
to re—i;istate the appellént with all service }ba‘ck

| beneﬁ'is.. Any other relief whicfx this choufable -

Service Tribunal deefn appropriafe in the

circumstances of the casé may also be granted to

the appellant.

- ' Through
Dated: __ . 12019

L
(Mu 11; ,;ﬁ/;r shad Khan Tanoli)
Ad ocate ngh Court, Abbottabad

VERIFICA TION:-

Verlﬁed on oath that the contents of foregomg appeal are true and correct to
the best of my knowledge and belief and nothing has been concealed therein

from this Honourable Court. ' (s A
% (@

Qy%&»ﬂb&\t( E 5 Al ,; : Tiei E_?; ry
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BEFORE THE CHAIRMAN SERVICE TRIBUNAL
PESHAWAR -

Service Appeal No. ________'____/2019_ |

Shakeel Akhtar Bailiff (BPS-04'),. resident of Village Badadi P.O Undra
Doga, Tehsil & District, Haripur.

...APPELLANT

VERSUS

‘ Secretary Labour Department, Peéhawar & Others; S :
: : ...RESPONDENTS

SERVICE APPEAL

AFFIDAVIT

&

I, Shakeel Akhtar Bailiff (BfS-O4), resident of. Village 'BadAdéd‘iv Dakhan
Doriga Gali, Tehsil & Districf, Haripur, Manéehra; do hereby solemﬁl’y
affirm and declare that the contents of 'fqregoing éppeél are true and cOrreét
tb the best of my knowle'dgé and belief and nothing haslbeen concealed

therein from this Honourable Trib_unal.

(f'w‘

DEPOléleENT
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BEF ORE THE CHAIRMAN SERV]CL‘ TRIBUNAL
PESHAWAR

- “'TServicé:Appea'l'No.' f%_)“{zg A/2019' o

Shakeel Akhtar Bailiff (BPS 04), resident of Village BSdadi P.O Undra .
" Doga, Tehsil & District, Harlpur - - '

---APPELLANT

. . kﬂ]‘.p‘( :* . .
. . Ststr g g lehre iy g
| " VERSUS - o """“‘ o
» . i . “‘"4 Y N .
1 0 s _Secretdry [ndﬁstry Lébour KPK, Peshawar, : ”“‘”“‘3’17%[.20/ ¢
N & N
' R¥\2  Section Officer, Labour Department }\P Peshaw /ar.
N F ;
; 1‘ N
‘," 3. Presxdmg Ofﬁcer/ Session Judge‘ Labour Court, Hazara Region, ;
" Haripur. ‘ : : L
..RESPONDENTS .
, SERVICE APPEAL UNDER SECTION 4 OF
F\““‘C’m“dﬂ‘y KPK SERVICE TRIBUNAL ‘ACT, 1974, FOR :
' i

R‘;’%‘g‘f *“' ' | DECLARATION '_"ro THE EFFECT THAT
' APPELLANT APPLIED FOR THE POST OF
BAILIFF N~ PURSUANéE . oF
ADVERTiSEMEI*J;I' APPEARED 1IN DALY
THE MASHRIQ DATED 20/12/2018 ISSUED
BY RESPONDENT NO..3. THEREFORE, THE

' .APPELLANT WA‘ f\PPOINTED AS BAILIFF S

B IN BPS- 04 IN LA:%OUR C OURT HARIPUR ON

-




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. - PESHAWAR. . ‘

* Appeal No. 994/2019

Date of Institution ... 31/07/2019.

Date of Decsnon .. 26/01/2022

" Shakeel Akhtar Bailiff (BPS—04) R/O Village Badadn Post office Undra
Doga Tehsil and District Haripur.

. (Appellant) '
VERSUS |
The 'Secretary 'Industries, Labour Govérnment - of Khyber
Pakhtunkhwa Peshawar and others. - - ...(Respondents)
Present.

Mr Muhammad Arshad Tanoh Lo | i

: ‘Advocate ...  For appellant.
©_-Mr. Muhammad Adeel Butt,A' , :
Addl. Advocate General, * .. For respondents.
. MRAHMAD SULTAN TAREEN .. CHAIRMAN
- MR, ATIQ-UR-REHMAN WAZIR, . ... MEMBER(E)
JUDGMENT - A

L3

AHMAD SULTAN TAREEN, CHAIRMAN:- The appellant named

above has invoked the jurisdiction of this Tribunal ,through above
titled appeal with the prayer as copied below:-
"On acceptance . of the instant ‘Service Appeal,

impugned removal from service order dated

akhhmhwa'
Service Tribunig
Peshiswayy ot
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16 04.2019 may gracmusly be declared vo:d and the
- same be set a5|de and respondent department may be
directed to relnstate the appellant with all service
back benef' ts. Any other relief which thls Tribunal
deems .approprlate in the circimstances of the case

may also be granted to the appellant.”

2. Brief facté of the case as enumerated ln the Memoranclum of

appeal are that l’esponden't‘No. 3 advertised the post of Bailiff in
daily “Mashrlq" dated 20.12.2018. The appellant having the
qualification of F.Sc. applied for appointment against the said post
and was placed at the top of meriz fist. Consequently, on the
recommendatio‘n of ‘the Depattmental Selection Committee,
respondent No. 3 vide order dated 31.01.2019, issued appointment

order of the appellant as Bailiff (BPS-04) in Labour Court, Haripur.

| The appellant served the department to the entire satisfaction of his-

superiors but all of a sudden he recewed show cause notice dated

| 04 04.2019 issued by respondent No 3 which was duly replied by

At(

\“tltm\‘l Ao

il UEL

{w i _l“ “a\f‘,“\ﬂ l:"f‘
WL

('fa ‘* u\)
:\ﬁ "“l\' e 'ﬁ

the- appellant with clarifi catlon of hlS pos:tnon The appellant was
removed from - service vide ' order dated 16.04.2019. Feelmg

aggrleved he filed departmental appeal whleh was rejected on

. !’es ha wae

g ¥ \sc,l\ i

i 5 (\‘\\ ;'}
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may.

‘05.07. 2021 Hence the pneaent appeal on 31 07.2019 which is We" :

Wlthll'l iJme

3. The .ap'p’eal was admitted for regular hearing on 20 12 2019 j " g

Respondents have submiltted. written replylcomments, refuting the

clalm of the appellant with sevesal factual and legal objections and
" asserted for dismissal of appeal with cost.

4. We have heard the arguments and -pemsed the record.

| | 5. Learned ‘counsel for the appellant argued that the appellant ;

being fully ‘qualified ‘was appointed as Bailiff -(BPS-04) by the

competent authority on 31.01.2019 on the recommendations of

<. appellant had assumed the charge and was performing hls duty

Of,«{”

‘ regularly without any complalnt against him. ang. valuable rights
l

" Court comes under the admlnlstrative cantrol of Govemment of
* Khyber Pakhtunkhwa Labour oepartmen- and the Hon’ble' Chief
Justice, Peshawar High Court is neither the fompetent authority nor
_appeliate authority, theiefore the appellant could not be removed
from serwce on the directives of Pesi-awar High- Court.. Even no:

: departmental enquiry has been conduczed yhlch was mandatow

ﬁ\i(l 4" )

ffice e
3 =t

Departmental Selection ‘Committee (DSC). After appointment the‘ ’

. have been accrued in his. favour He further argued that LabourA :

- @/ : et .m.hnklnml : AT
..g »Q/ o g_l;'. vor, Lediaand I Lo e
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under the law. He further argued that it was the fundamental right
of appellant to apply for appomtment agalnst the post belng ellgible
and quallf' ed for the same. He prayed that on acceptance of the
" appeal, the appellant may be reinstated ,into service with all back

benefits,

6. Learned Addl. Advocate General while rebutting the

arguments of learned counsel for the appellant contended that on a
complaint discreet enquiry was conducted and it was found that

newly appointed Bailiff (appellant) happened to be nephew of the

appointing authority, therefore, the latter was 'rlghtly directed that

after serving show cause notice to the appellant, he may be

removed from service. He further argued that according to the
direction -of Hon'ble Peshawar High Court, the post was re~
'advertised_ and filled after adopting codal formalities by appointment
of one Muhammad Afraz Khan as Bailiff (BPS~O4). He requested

that the appeal may be dismissed with costs.

7. It is an undisputed fact that the appellant Was removed from

service S|mply for the reason that he was related to the appointlng

: authorlty According to show cause notice annexed wrth

memorandum df appeal, it is there in it that on completlon of due




Process appellant . was ._ap#o'hited. as- Balliff l:inf'th‘e “Labour Court - -
Haripur vide order No; " 46%}9/LC dated ‘3:'1'.01.'2019;Aand that the .
competent authority of Hon'ble Peshawar. High ‘Court had directed

among the causes shown In H‘is-reply mentioned that he was -short
listed ‘aft'er'_é written -test a’nindl typing test among four candidates

Wwith his position-on-the top an‘ld was called for interview, He stated

»thaf the interview panel included ‘two other officers ' besides the

appointing{auth_orl;y. and they ((all interviewed. him, He replied to

their ~que§tions atcording tdl his abllity. Consequehtly, his
-appointment order was: issued dfter hishaving stood

at the-top of
the merit-and test and intérvieM He dlaimed that fis selection wag
Oon merit. He explained his te|

lationship with ghe Appointing
Authority with submission that such relation'ship makes nd'grodnd
for his removal from service and I‘f an ofﬂcér ‘happene'd.to-b‘e= there
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| .
whether thls thing is the#e in law and if any, the ‘'same may be.

pomted out. He concludedlthat his appomtment was on merit and it

is not a justice anywhere\ to make hrm scapegoat on’ account of
relatronshrp with the appolrntrng authorrty He also questroned the.
authority 'of Hon'ble High (l:ourt in relatlon to order of his removal
'With sob,mission that'he wa‘ls not an emoloyee of the High Court but
was of Labour Court. The irl\npugned order on its face disclo'ses that
' th_e appellant’s appointrnentli wae regardad on merit after due course
but direction of com‘petent authority of Honourable High Court vide
letter r:lated 27.03.2019 wLas compl'ied by res’pondent. No. 3 to
remove the appellant from sltarviCe. |
« 8. Article 4 of the Consltitution of Islamic Republic of Pakistan

enshrines that to enjoy the llprotect'ion of law and to be treated in

| accordance with Iaw is thel inalienable right of every citizen. It

N
particularly provrdes that no}\ actron detrimental to the life, liberty,
body, reputation or property of any person shall be taken except in |
| l
accordance with law. 1t is also particularly provided in Article 4 ibid-

that no person shall be prevented from or be hmdered in domg that
which is not prohlblted by IavY Needle s to mention Athat there are

number of pronouncementsll of the august Supreme Court of

Pakrstan in the subject that the prmectron of the employment or-
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service is. covered for 'tne_\l purpose of fundamental right enshrined

by Article 9 of the 'Constit\otion of Pakistan relating to security of

' _person. Article--10-A of th{e Constitution of Pakistan provides right

to fair trial and due process‘\.‘. In view of t'l}e aforementioned scheme

. . » |
of fundamental rights enshrined by Constitution of Pakistan, the

|

- impugned order does no‘\t stand tc the test of scheme of

fundamental rights. The adv\ertisement made for the post on which

the appellant was appointed does ndt contain any reason with

\
reference to any law Wthh could have prevented the appellant for

|
becommg candidate of the\post of Bailiff. The copy of working
‘ |

paper for appointment of BaTllﬁ as annaxed with the appeal is also

available before us. The_sa‘iid working paper includes two other

.

signatories besides the appqmting authority who are Muhammad

. L :
Faisal Khan, Senior Civil Judge Haripur as Member of DSC being

|
‘nominee of the Appomtmg Authorlfv and Mr. Mumud Din Sectlon

Officer (General) Labour Deplartment Deshawar as Member bemg
nominee of the Labour Depa*'tme'nt. According to the breakup of
the:marks given_in the workil‘ng paper, the appellant secured 16
marks in written test while iri‘\\ interview he ' got 12-{:—11+18:= 41
mar!<s. The next'can.didate nflamely Syed Usman AI:i ‘secured 14

marks in written test while in f‘nten;zew he was given 9+8+'10+27
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marks. Although the a\\ppellant was given higher marks In interview

than the next candidatlebut if his marks in interview are presumed

~ N
equal to next candidaife, he even then would have stood first

" because of his two mdre marks in wntten test, The appomtment

l ,
order of the appellant alfo discloses thait his appointment was made
on recommendations of, DSC. With' the said factual position as to _

candidacy of the appellar‘?t and his selection, there appea.rs no legal

|

justifi catlon to throw hlmlout of the selection process srmply for the

l
reason that he was neph ew of the appomtmg authonty, unless it

was proved that his appdlntment was made on some extraneous
l

‘consuderatron We have inot been convinced through parawise

\

comments of respandent fl\lo. 3 that appointment of the appellant

\

~ was made otherwise than due course. It is an admitted fact in reply

of respondent No. 3 that tde appel‘ant had passed the written and
|

typmg test ‘ 11

9. It Is there in reply of lrespondem No. 3 that accordlng to the
|

dlrectlon of - Hon'ble Pesha\ﬁvar High Court Peshawar vide letter

dated 14.05.2019, . the posts were re-advertlsed and filled after
\

acloptlng codal formalmes arlxd Mr. Afraz ‘Khan was appomted as

' l
Balllff (BPS-04) vide order dlated 29.10.2019. We are not able to

understand the logic of adv~ert|sement for the re.ason that the
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matter in dlspute W:Js the appomtment of the appellant due to his
relatlonshlp with appomtmg authority “and the process of the
appointment wae not ]ldrsputed Even after removal of the appellant
from service, r’ight f appomtment had accrued to the next
candidate in waliting namely Usman Al Shah; if the discreet enquiry
was conducted in the\ ngh Court on complamt of afore-named
Usman Ali Shah. If no complalnt was filed by him or any other

candidate included in \orklng paper, the process havmg taken

‘ advertisement of the poLst afresh Anyhow, the respondent No. 3

reversed the process and advertised the post and appointment of
l

Muhammad Afraz Khan has taker: place on the post which had

fallen vacant due to removal of the apaellant The remstatement of

the -appellant is llkely to calllse anomaly, however,'this anomaly shall

be dealt with subsequently herem after.

- 10. As far as removal ol'1 the appellant from service in particular

manner is concerned the slame is not Justlf‘ able by any law. The

l
appointment of the ~.appellant IS an admitted fact which was

lmplemented because the appellant stated in hlS appeal that he
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notice After his appolmtment as Balllff in the respondent |
department he had got. tlTe status oF civil servant and he could not

) be treated in the matter ?f his terms and COI’ldIthl’lS of his service

otherwuse than the Ser\llce Laws 01 the subJect i.e. Khyber
l

Pakhtunkhwa Civil Servantf Act, 1973 &nd the rules namely Khyber

Pakhtunkhwa Government \lServants (E&D) Rules, 2011. Section 15

. of the Khyber Pakhtdnkhwall Civil Servants Act, 1973 provides that a

l
civil servant shall be llable to dlSClpllnal’V action and penalty in

accordance W|th the prescrlbed prOLedure The “penalty” and “the

prescribed procedure” in l(this.. respec_t have been provided in

l .
- Government Servants (E&D) Rules, Z20:11. The grounds for the

disciplinary actlon has been\ providad by Rule 3 of the ibid rules

wh|Ie the penalties have been provided in Rule 4 of the same rules

including the penalty of removal from service. Rule 5 deals with

initiation "of the 'proceeding‘;s by the competent authority after

|

making the opinion that there are suficient grounds for initiating

. proceedings 'against a gove'rmjlnent servant under sald rules. It is an

undemable fact that the shovs/ cause notice issued to the appellant
or the impugned order of hlls removal from service have been
|ssued without reference to any pravision of the law as_discussed

before The appellant after ha\lnng at the status of a government

'I:'i;:-— Lo e
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*d to the,constitutionat rights
providéd under Artic)
‘Constitution'of Tsjamig R
11, ti '

of the appellant'asl e. 4, 9 and 10-A of the
ebUbHc of Pakistan,

on the post which’ stood vacated dye tq
| o
rémoval of the appellant from s2ivice, Nee

reinstatement of the 'appLMantvin service gives h‘im the right to hold

dless to. say that

‘give_n to the newly
appointed Person on the s.Js‘zid post

whe ha\}ing served on the said
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by an approprlate order We f nil it approprlate to drrect that the -

[

grade or may move a case for creatror of a post to accommodate

h|m for removal of the anomaly as drscussed hereln above

8. For what has gone abov ,this appeal f:"is accepted.~

Consequently, the |mpugned order is set asnde and the appel!ant is -

rernstated into servrce wrth all back benefrts Partres are left to bear _4

their own costs F|Ie be consrgned to the record room

(AHr

| \ A ‘/ }{\/ - Charrman
' (ATIQ-UR-REHMAN WAZIRt:ﬂLﬁﬁ to be ture copy
Member(E) :

O0- ST
~\

ANNUUNLED grvice Tribunal
26.01.2022 Peshawas
: ‘ M ol' Presentation of Apphmtion [ " a‘)/l/ZV |

i _ ' ' Numbu of Wnrds 7’(—‘7"
' ~ Copying Fee gL/ —

Uwgnr [N S
Toral_ S (///

“Nane of Crpm.s(

Dute of (‘(w slection of (“op\ ,)/g/ CLL/ / M’ ‘
Mate of Deliver,y of Copy_mk / e [/ I/ (I/Z

s e et ot R P

respondent department should adJust the newly appomted person : ';l - |

namely Muhammad Afraz Khan on any other vacant post of equal i
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