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‘ ‘Tehsﬂ Topi, District Swabr

" | present.

— : - . i r' ~

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No 594/2014

Date of Institution ceer.. 28.04.2014
‘ Date of Decision - ......-14.12.2017
Manzoor Ahmad Ex-PST

Primary School Teacher,

Government Primary School Soganday, (Kotha)

Appellant

T ] Versus , ; o

1. Government of Khyber Pakhtunkhwa, = Department - of
Elementary & Secondary Education through its Secretary

2. Government of Khyber Pakhtunkhwa Department of Fmance
through its Secretary

3. Government of. Khyber Pakhtunkhwa Department of Law

« Justice and Parhamentary Affairs, through its Secretary

| 4. Director Elementary & Secondary - Education, Khyber | -

Pakhtunkhwa, Peshawar. ' /
5. Accountant General, Khyber Pakhtunkhwa Peshawar.
' Respondents
JUDGMENT

N MUHAMMAD HAMID MUGHAL, MEMBER: - Appellant

present. Learned Deputy District Attorney for the respondents

i

-2, The appellant has filed the present a}?peal u/s 4 of the Khyber

A4

-Pakhtunkhwa Service Tribunal Act, 1974 against the respondents

and prayed for the grant of one premature increment on move-over

from B:_S-7 to BS-8 on.01.12:1997 ‘atnd', one premature increment on

A

| move-over from BS-8 to BS-9 on 01.12.1999 and arrears of




premature increments since then.

3. Appellant argued that upon jr_e_a}ching the maximum of his |

na‘goﬁal pay scale he was tWice allowed move-over in the next
higher hational pay scales. Flirther aréued-—that upon more-over from
BS-7 to BS-8 'on 01. 12 1997 he was not given one premature
increment of BS- 8 and that his pay in the BS-7 was 2695 P.M which
was fixed in BS-8 as 2772 P.M thus the increase in pay was less
than one increment of BS-8. Similarly argued that upon move over
fro\in BS-8 to BS-9:6n 01.12.19.95"He was also not given one
premature increment of BS-9 as his pay in BS-8 was 2860 P.M
which was fixed in the next scale of BS-9 as 2866 P.M and this
increase in pay was also less than ohe: increment of BS-9. Further
arguedzhch‘at 'the appellant is entitled to premature increment and
arrears thefecf in accordance wifh formula laid down in rule 10(1)
(1) of Khyber Pakhtunkhwa Civil Serv1ces Pay Fixation Rules 1978.
4‘? As agamst that learned Deputy District Attorney while

opposing the present appeal argued that the next higher pay scale

was not granted to the appellant as a result of his promotion rather

~ the.' next. higher pay“scales were allowed on the ground that the
‘ap'p“ellant reached the maximum of nati(inél pay scale. Further

arg‘-jed that the pay of the appellémt was rightly fixed in the next

hlgher scale in accordance with Rule 8 of Khyber Pakhtunkhwa

o C1V1l Serv1ces pay ﬂxatlon rules 1978 Further argued that Rule 10

i (1) (1) of Khyber Pal-’?\tun_khwa Civil Services Pay Fixation Rules

1978 is not attracted to the case of tize appellant.

K
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_ reproduced below for read};referencet

5. Arguments heard. File perused

6 In the present case the appellant demands fixation of his pay

L

in accordance with Rule 10 (1)(i) of Khyber Pakhtunkhwa Civil

‘Service':;- Pay Fixatioxi"I'{‘ule‘s‘. On the ether hand atecording to the
‘respondent department Rule 8(1) of the Khyber Pakhtunkhwa Civil
Serv1ces Pay Fixation Rules 1978 is apphcable to the case of the

appellant Rule (8) (1), Rule (9) and Rule 10 (1)(i) of Khyber

Pakhtunkhwa C1v1l Services P‘ay Fixation Rules 1978 are

Rule 8 “Admissibility of next higher Revised National Pay
Scale-- (] )‘:- A civil servant holdirg post in the Revised National
Pay Scales 1 to 15;-who has reached thel maximum of a Revised

»

National Pay Scale shall be allowed the next higher Revzsed

| Nfztzonal Pay Scale with ejfect ﬁom the 1” day of December, of the

year in which he.c?zfzpletes one yea;e of such service at the said
n;paxiiptzm as counts for increment under these rules, subject to the
j coh-ditt'on that there is" adverse .entry. in the Annual confidential
Reports of the civil servdht in the *Ret’tfsed National Pay Scale 4 to
‘] 5 for the last four:';e;;zrs. If this condition is not Sfulfilled, he shall
wait at the said maximum till he has earned in succession four
Annual Confidential Reports without any adverse entry and his
move over to the next-higher Revi;v‘efd National Pay Scale shall take
effect from the I day of December of the year, following the year

for which he earns the fourth such annual confidential report,

Rule 9: Fixation of pay on prbmoiibh. When a civil servant is

i
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J\

allowed to draw pay in the next higher Revised National Pay Scale

| under rule 8 or his post h,dving been?:uﬁgraded his pay in the higher

chle ‘shall 'beﬁxed at-d stage next qlggve his pay in the lower scale.

Rule 1 u Fixation of pay on promotion-—- (1). subject to the

provisions of Rule 1] T

(?) LlWhé?e a civil servant is promoted from a lower to a higher
postl in Revised National Pay Scales 2 to 19 where the stage
in the Revised National Pa)f S;ale of the-,higher post, next

v “above the payof the civil $ewdﬁt concerned in the pay scale

of the lower post gives a pay increase equal to or less than

a full fﬁc:lement of the pay scale of the higher post, the
.initial pay in the Revised ‘.lN‘c:zti'énal Pay Scale of the higher

post shall be ﬁxéd after a(_l_bwing a premature increment in

the Refiséd National Pay Scéle of the higher post;

Perusal of Rule 8 (1), Rule 9 a;';d'Rule 10 (1) (i) ibid would
shgw that Rﬁ-le 8 (1) an‘d'. Rule 9 would be applicable when a Civil
servant has reachec !:2 maximum of a revised national pay scale
and Rule 10 (1) (i) ibid would be appligable in case a civil servant is
pfomoféd from a lower* to a higher pos;f. Hence in case of appellant
Rule 8 and 9 ibid shall be applicable. Rule;9 ibid clearly envisages
that when a civil servant is allowed to draw pay in the next higher
Re;fised: National .Pa'l.y"S‘c‘:e;le urlldermIl{ﬁ'lvé 8‘or his post having been
upgraded, his‘ pay in the Iiigéhér scale shall be ﬁxed at a stage next

above his pay in the lower scale. Appellant remained unable to

| substantiate that Rule 10 (1) (i) is applicable to his case.

»




¥

In the light of above discussion the present appeél being devoid

of any substance is hereby dismissed. Parties are left to bear their

own costs. File be.consigned to the record room. e
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(GUL ZEB KHAN) (MUHAMMAD HAMID MUGHAL)
- MEMBER MEMBER

ey
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A4

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |

Service Appeal No. 594/2014 S

Date of Institution  ...... 128.04.2014
Date of Decision cone:14.12.2017
Manzoor Ahmad Ex-PST S

Primary School Teacher,
Government Primar; School Soganday, (Kotha)
Tehsil Topi, District Swabi. ' , ,
- ) Appellant
. "’ Versus
1. Government of Khyber Pakhtunkhwa, Department  of |
Elementary & Secondary Education through its Secretary
2. Government of Khyber Pakhtunkhwa , Department of Finance,
through its Secretary - .‘
3. Government of . Khyber Pakhtunkhwa Department of Law,
v Justice and Parliamentary Affairs, through its Secretary

4. Director Elementary & Secondary Education, Khyber

Pakhtunkhwa, Peshawar, - _ .
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.
: , . Respondents
JUDGMENT

¥ MUHAMMAD HAMID MUGHAL. MEMBER. - Appellant

present. Learned Deputy District Attorney " for the respondezjts‘

[ present, -

2, The appellant hag

filed the present appeal w/s 4 of the Khyber

PakhtunkhWa Service Tribunal Act, 1974 against the respondents

and prayed for the grant of one premature increment on move-over

from BS-7 to BS-8 on.‘,01.1i2.1997 and one premature increment on
V - ’ 1

move-over from BS-8 to BS-9 on 01.12.1999 and arrears of




N
i

~argued that the appellant is entitled to premature increment and

. ‘_0,,.
J . -

‘| argned that the pay of the appellant was rightly fixed in the next

. 8 : . . ) )
i Civil Services pay ﬁxatlon rules 1978. Further argued that Rule 10

' (1) (i) of Khyber Pakh_tunkhwa Civil Services Pay Fixation Rules

premature increments since then. -

3. Appellant argu‘ed ‘th"at -upon reaching the‘ maximum of his

nat1onal pay scale he wa|s twice allowed move-over in the next
higher national pay scales. Further argued that upon more-over from
BS-7 to BS-8 on 01.12.1997 he was not given one premature

increment of BS-8 and that his pay in the BS-7 was 2695 P.M which

was fixed in BS-8 553'2772 P M thus the increase in pay was less
tllan one increment ot'BS-S ‘Similarly argued that upon move, pver ‘
from BS-8 to BS-9:on 01.12. 1999 he was also not glven ‘one
premature increment of BS-9 as his pay in BS-8 was 2860 P.M
which was {ixed in the next scale of BS-9 as 2866 P:M and this
1nc1ease in pay was also less than one increment of BS-9. Furthel
»
arrears thereof in accordance with formula laid down in rule 10(1)
(1) of Khyber Pakhtunkhwa Civil Serv1ces Pay Fixation Rules 1978.
4y As against that learned Deputy District Attomey wh1le
opposing the present appeal argued that the next higher pay :epale
was not granted to tﬁe appellant as a result of his promotion rather
thew next higher pay scales were allo.wed on the ground that the

appellant reached the maximum of national pay scale. Further

higher scale in _Iacoor.g:l!ance with Rule 8 of Khyber Pakhtunkhwa

1978 is not attracted to the case of th:e appellant. !

N
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|in accordance with Rule 10 (1)(i) of Khyber Pakhtunkhwa Civil

Service; Pay Fixation Rules. On the other hand according to the

j reproduced below for read7reference

-;.c;oindg'tz'on that there is"o adverse entry in the Annual confidential

IS for the last Sfour ;;ars. If this condition is not fulfilled, he shall

5. Arguments heard. File perused

6. | In the present case the appel'lén"t demands fixation of his pay
I{f - .

respondent department Rule §(1) of -the-Khyber Pakhtunkhwa Civil

Se?vices Pay Fixation Rules 1978 is applicable to the case of the

o appellant Rule (8) (1) Rule (9) and Rule 10 (1)(i) of Khyber |

Pakhtunkhwa Civil ServweS« Pay Fixation Rules 1978 are

Rule 8 Admtssdulzty of next higher Revised National Pay
lSc_a_le-- (1): A civil servant holding post in the Revised National
f’qy Scales 1 to 15, -who has rec;chéd the maxzmum of a Revised
National Pay Scale shall be allowed the next higher Revised

' Nfztzonal Pay Scale with eﬁect from the I* day of December, of the
year in which he c%?pletes one year of such service at the said

o

maximum as counts for increment under these rules, subject to the
fo. - » - - ‘ Al l . 4 4
Reports of the civil servant in the Revised National Pay Scale 4 to

wait at the said maximum till he has earned in succession four
‘A'nnudl Confidential Reports without' any adverse entry and his

move pver to the next'ihz;gher Revised National Pay Scale shall take

effect from the I* day of December of the year, following the yéar

Jor whiich he. earns the Jourth such anﬁual conﬁdéntial report.

Rule 9: Fixation of pay on promotion. When a civil servant is
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allowed to draw pay in the next higher Revzsed National Pay Scale :

under rule 8 or hzs post havmg been upgraded his pay in the higher

‘ scale shall be f xed ata stage next above his pay in the lower scale.

Rule 19: Fantton of pay on promotton--- (1). subject to the
provzszons of Rule 1 ] |

( i) Where a civil servant is ﬁromoted Jrom a lower 10 a.hz‘gher

i post in Revised Narional Pay Scales 2 to :] 9 where the Stage

in the Revised National Pay Secale of the higher post, next

T ety

v " above the pay of the civil servant concerned in the pay scale
of the lower post gives a paJ‘z increase equal to or less thani.

a full increment.of ‘the pa./ scale of the higher post, the
. initial pay in the Revzsed National Pay Scale of the higher
| post shall be f xed after allowzng a premature increment in

the Revzsed National Pay Scale of the higher post;

Perusal of Rule 8 ( 1), Rule 9 and Rule 10 (1) (i) ibid would

, 'show that Rule 8'(1) and Rule 9 would be applicable when a Civil

| servant has reached ‘.2 maximum of a revised national pay scale

‘an"'d Rule 10 (1) (i) ibid would be applicable in case a civil servant is

promoted from a lower to a hlgher post Hence in case of appellant |:

| Rule 8 and 9 1b1d shall be applicable. Rule 9 1b1d clearly envisages.

| that when a civil servant is allowed to draw pay in the next higher |,

Revised National Pay~Scale under Rule 8 or his post having been
A - T - o -

upgrdded, his pay in the Highér scale shall be fixed at a stage next

above his pay in the lower scale. Appellant remained unable to

substantiate that Rule 10 (1) (i) is applicable to his case.

b
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‘In the light‘-bf above discussion the present appeal being-devoid

of any substance is hereb|y dismissed. Parties are left to bear their

1

! ! ~ .
own costs. File be consigned to the record room.
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22.11.2017 o v Counsel for the -appellant presen‘t.‘ Mr. Zia Ullah,

Deputy District Attorney alongwith Mr. Zaki Ullah, Senior
Auditor for the respondents “present. /Arguments heard. To
come up for order on 07.12.204 before D.B.

'(GU' eb.Jéfan) ' (Muhammad Iamlcl Mughal)

Member (E) - Member (1)

07.12.2017 : Appellant in person present. Mr. Ziauilah Deputy District
‘ Attomey for the respondents also present.. Due to non-availability

v " of concerned D.B order could not be: announced Adjourned. To

- come up for order on 14.12. 2017 before D.B.

(Ahmad Hassan)' I (Muhammad Amin Khan Kundi)
Member (E) ' - Member Q)

T

Ex
N,

i\\

\

14.12.2017, Eemneirnuﬁiﬁlffor tl}eAppellant present Mr. Zla
Ullah Learned Deputy ‘ DlStI‘ICt Attorney
/'_\) . o

for ine respondents present | Vide our separate
| Judgment of today placed on file the - present appea]
beirg devord of any substance is hereby dismissed.
- Parties &rc left to bear their own costs. File be

consigned to the record room.

TR

(GUL ZEB KHAN) -~ (MUHAMMAD HAMID MUGHAL)
MEMBER ~ MEMBER

i

gy
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5942014

. 18.012017

123.05.2017 .

 24.08.2017

- 1 |
g
Appellant in person, Mr. Hameed-ur-Rehman, AD (lit.) and Mr
Zakiullah, Senior Auditor alongwith Mr. Muhammad Jan, GP for
~ respondents present. Learned GP requested for adjournment as .hé intends
to bring on record some rules which would be beneficial for‘décisio'n‘. .'
Request is accej)ted. Adjourned. To come up for a.fguments on 23.05'.2017
before D.B. . | ' |

\

. C Neday o
- HASSAN) (ASHFAQUITAT) .

MEMBER . MEMBER

‘Appellant in person present. Mr. Muhammad Jan, Deputy |
District Attorney for the respondents also present. Record vide

previous order dated 18.01.2017 was not ‘produced by the

.. respondents. The respondents are once again directed to produce the

) fécord on or before the next date of hearing.' To come up for record '

and arguments 24.08.2017 before D.B.

LY

(GUL ZEBKHAN)®  (MUHAMMAD AMIN KHAN KUNDI)
MEMBER | MEMBER |

Appellant. in ‘person and Asst:AG alongwith Mr. Abduf -
Rehman, SDEO and Mr. Zakiullah, Sénior Auditor for respondents |
| present. Appellant submitted copy of daily diary and dispafch‘ '
dated 18.01.2014, which was handed over to the fepresentativev‘ovf o
- the respondents for verification. To come up for verification anc.i‘
arguments on 22.1 {.201] before D.B. | | |

(Gul Zffb Khan) - -(Amnm) N

mber : Member
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Abpéllant in person and Mr. Zakiullah, Senior Auditor alongwith
Additional AG for the respondents presentf Due to shortage of time

arguments could not be heard. To come up for arguments on

/ ;_ 49 _ /# befare D.B.

MEMBER B N{BMVIBER

Appellanf in person and Mr. Hameedur Rahman, AD
alongwith Addl. AG for the tespondents present. Ledined”

Addl. AG requested for adjournment as other service

- appeals of the appellant effecting the merits of the instant

service appeal are also subjudice before this Tribunal. 'T_o
be heard alongwith™ the said service appeals on

14.11.2016 before theflp.B.

, Membc{

Appellant in person and Hameedur Rahman, AD
a'lnd ZaKiullah, Senior Auditor alongwith Assistant
AG for respondents present. Mr. Muhammad Aamir
Nazir, learned Member (Judicial) is on leave,
therefore arguments could not be heard. To cé)lne up

. for final hearing on 18.01.2017 before the D.B. L

o



1(3.11.2015 . Appellant in >person, M/S Khurshid Khah, SO, irshad Muhammad, -
SO, Hameed-ur-Rehman‘- AD (lit.) and -Ansar' Ahmed, AAO alongwith
Addl: A.G for respondents present Written reply by respondents No 2
' | and 5 submltted anTe reqt}est was made on behalf of respondents No.

1, 3 and 4. Last opportumty granted. To come up for written

s TP o '

reply/comments on behalf of respondents No. 1, 3 and 4 on 22.12.2015
before S.B. |

Chairman

22.12.2015 Appellant in person, M/S Khurshid Khan, SO, Fazal-e-Ahad,
Assistant, Hameed-ur-Rehman, AD (lit) and Ansar Ahmed, AAO
alongwith Addl: A.G for respondents pfesent._Para-wise comments on
'beha;lf of respondents No. 1, 3 and 4 also submitted. The appeal is

assigned to D.B for rejoinder and final hearing for 5.4.2016.

-

, . Chalﬁajh

05.042016 Appellant in person and Mr. Ansar Ahmad, AAO -
aiongwith Mr, Usman Ghani, Sr.GP for respondents ‘pre‘sent.
Rejoinder on behalf of the appellant submitted which is placed on |

file. To come up for arguments on 19.07.2016.
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26.‘02.2015

§ .
]

c .

08.06.2015

24.08.2015

;.?Ap'pellant m p‘efson pres‘ent. Argued tﬁat he is serving as
Heac Master at Govt: Primary School, Sawabi in BPS-15: That it -
was ;n the yeaf 1997 when he waé given revision in pay from BPS-7
to BPS 8 and then BPS- 8 to BPS-9 in the year 1999 but the ﬁnanmal ‘
beneﬁts in the shape of pre-mature increments were not granted o
him and thus the -appellant is deprwed of financial benefits including
arre‘;-.i's. That he preferred departmental appeal on 05.01.2014 which
was not responded within the statutory period and hence the instant
appeal on 28.04.2014.

" Points urged need consideration. Admit. Subject to deposit

of security and process fee within 10 days, notices be issued to the

' r‘espondénts for written feply/comménts for 08.06.2015 Béfore SB.-

Cérsman

Appellant in person, M/S Khurshid Khan, SO, for respondent
No. 1, Irshad Muhammad, SO for respondent No. 2, Javed Ahmed,

_Supdt. for respondent No. 4 and Ansar Ahmad, AAO for respondenf

Nc. 5 alongwith Addi: A.G for respondents present. Requested for‘

adjournment. To come up for written reply/comments on 24.8.2015.

' Ch%n

Appellant in person, IVI/S Javed AHmed, Supdt. for respondent No.
4 and Ansar Ahmed, AAO for respondent No. 5 alongwith Addl: A.G for all
respondents present. Written' statement by respondent No. 5 submitted.
Last opportunity granted to remaining respondents No. 1, 2, 3 and 4 for

submission of written reply. To come up for written reply/comments on

© behalf of'remaining respondents No. 1, 2,' 3 and 4 on'10.11.2015 before
. S.B.

Chaénfan



T ‘ (> + 23,.06-.2(?';)14 o Appellant in per'soh i)resent and requesfed fér ladjoumn&iént.
| l  Request accepted. To come up for preliminéry hearing on - = i
11082014, | | 'k .
i
Member ;
. : L] o . 11.08.2?14 B Appellam in person present and requested for adjoumnil‘em‘.i
o ' " Request acéepted. To come up for lprelim;inary héa;ingi on .
' 115.10.2014. | o
: A . "
T o
.,'\l:.. . i . _Meml;eir‘ , :
;
L i
> . | 15.10.2014 - Appellant in person present. Preliminary arg;ltln’lenl:s"p%lftly, :
~ heard. The matter required further clarification, t}-ierefore‘! i!pre— :
édmission notice be issued to-the AAG/GP to assist the 'l‘riblimal.
-To come up for preliminary hearing on 23.1 2.261 4. ,
Member
i
: 6 'i Reader Nol’e: , A i
23.12.2014 | Appellant in person and Mr. Kabirullah Khattak, /-{sst:l

Advocate General for the respondents present. Since the Tribunal
is incomplete, therefore, case is adjourned to 26.02.2015 for the

same. ' : .

' } . . ' :'
' Réader . - - '
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Form:A

FORM OF ORDER SHEET
Court of
Case No. 594 /2014
S.No. | Date of order Order or other proceedings with signature of judge o;r Magistrate
Proceedings :
1 2 3
1 - 28/04/2014 The appeal of Mr. Manzoor Ahmad presented today
by him, may be entered in the Institution register and put up to
the Worthy Chairman for preliminary hegring.
| RE%?"
— Co This case is entrusted to Primary Benéh for preliminar
, |75l ' |

- hearing to be put up there on A fg - K ’3‘9 O/Z} :
. [ A g :V\ . y | )
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: Mahgoog Ahiad

BEFPORE THE KRYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR

‘Appeal No. si 24’ of 2014.

VIS Secretary of (E&SE) Deptt: to KPK Govt;

Syl . - INDEX |

S.No. | Documents Annexure | Page No.
. Memo of Appeal = T [T 1-7

2. Memo of Addresses of Parlies | ZZ00 8

3. Affidavit , S 9

4, Copy of Service Book A 10-12

5. | Copy of letter dated 18-4-1992 B 13
“16. 41 C 14-17

Copy of. Departmental Appeal dated 5-1-201

owogboty

4 mad
(Appeliant in Person)
M.A. Political Science LLL.B
Mobile: 03459503142

-y
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

L 33

Service Appeal No._- &5‘6“*1’ / of 2014.

Manzoor Ahmad PST -
. Primary School Teacher,
_ Government Primary School Soganday, (Kotha)
Tehsil Topi, District Swabi. oo Appellant.

Versus
1. Government of Khyber Pakhtunkhwa,

~ Department of Elementary & Secondary Education,
*. Through its Secretary.

2. Government of Khyber Pakhtunkhwa,
Department of Finance,
Through its Secretary.

3. Government of Khyb‘er Pakhtunkhwa,
Department of Law, Justice and Parliamentary Affairs,
Through its Secretary.

- 4 Director, - ‘ )
Elementary & Secondary Education, |
Khyber Pakhtunkhwa,
Peshawar.

5 Accountant General,
Khyber Pakhtunkhwa,

Peshawar. OO PPPPT Respondents
)

t/5-4 o IPIE S T bunel Ak,
APPEAL{, FOR GRANT OF ONE
PREMATURE INCREMENT ON
MOVE-OVER FROM BPS-7 TO BPS-8
ON 1-12-1997 AND ONE
PREMATURE INCREMENT ON
MOVE-OVER FROM BPS-8 TO BPS-9
ON 1-12-1999  AND ARREARS OF

 PREMATURE INCREMENTS SINCE
: THEN.
The Appellant respectfully submits as under,

FACTS LEADING TO APPEAL

That on 1-12-2010 the entries in the Service Book of the appellant were

revised due to award of Annual increments/Running pay from the
date of appointment.

(Photocopy of the Service Book

bearing entry is attached at Annexure-"A”").




4)

5)

6)

That due to re-fixation, the appellant has been given Move-over from:
BPS-7 to BPS-8 on 1-12-1997 but has not been given one premature
increment of BPS-8. His pay in the BPS-7 was Rs. 2695/- PM which
was fixed in the next scale of BPS-8 which was Rs. 2772/- PM. The
increase in pay was less than one increment of BPS-8.

That the appellant has been given Move-over from BPS-8 to BPS-9 on
1-12-1999 but he was not given one premature increment of BPS-9. His
pay in BPS-8 was Rs. 2860/- PM which was fixed in the next scale of
BPS-9 which was Rs. 2866/- PM. The increase in pay was less than one
increment of BPS-9. '

* " That the Respondent No. 1 and 4 have not acted upon a letter of the

Office of the Accountant General (PR) sub-office Peshawar G.T.K (F) /
T-40/Vol-VM/91-92/2378 dated 18-4-1992, that “Promotion is not
only promotion from a lower post to higher post but also from lower
pay scale to higher pay scale by whatsoever means it may be”.

(Photocopy of the letter dated 18-4-1992 is
attached at Annexure-"B”).

That the authority granting Move-over from BPS-7 to BPS-8 and then
from BPS-8 to BPS-9 has not followed Rule 8 of The N.W.E.P. Civil
Services Pay Fixation Rules, 1978 and therefore, there are no Move-
overs sanctions for both the Move-overs on the record of the appellant
and this fact has been pinpointed in the departmental appeal but the
Respondents No. 1 & 4 totally failed in resolving this matter at the

- departmental level intentionally.

That it was necessary for the Respondent No. 1 & 4 to fix the pay of the
appellant according to Rule 10 (1) (i) which says, “ 10 Fixation of pay
on promotion: (1) Subject to the provisions of rule 11

(1) where a civil servant is promoted from a lower to a higher post
in Revised National Pay Scales 2 to 19 where the stage in the
Revised National Pay Scale of the higher post, next above the
pay of the civil servant concerned in the pay scale of the lower
post gives a pay increase equal to or less than a full increment of
the pay scale of the higher post the initial pay in the Revised
National Pay Scale of the higher post shall be fixed after
allowing a premature increment in the Revised National Pay
Scale of the higher post”.

That on 5-1-2014, the appellant submitted the Departmental Appeal to
Respondent No. 4 for the premature increment on each move-over but
the respondent No. 4 did not inform the appellant about any action
taken on his appeal. Hence there was no other alternative but to
submit the instant Service Appeal before this Tribunal.

(Photocopy of the Departmental Apeeal
dated 5-1-2014 1is attached al Annexure-
lICII)'
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ON GROUNDS:.

@

1. That the Respondent No. 1 and 4 have violated Fundamental Rule 24,

which says that “An increment shall ordinarily be drawn as a matter of

course unless it is withheld”. The actual point is that where the annual
increment of the appellant went for the years 1997 and 1999 when his
conduct was good and work was satisfactory? At least six months service
is required for the accrual of the annual increment under the Pay Fixation
Rules but in the instant case the appellant has rendered 1 year service but
was deprived of the annual increment. Promotion was given but the
increase in pay was not equal to even one increment of the upper scale.

. That the appellant needed to be promoted on the basis of a prescribed

condition of “ Four ACRs” in the pay fixation rule 8 but the Respondent
No. 1 and 4 did not treat it as a promotion and did not award one
premature increment on each move-over as is admissible under the Pay
Fixation Rules 1978 in such like promotion. On the question of
“Prescribed Condition”, the following Court’s Judgment (Irshad-ur-
Rehman v. Govt; of Pakistan, 1993 PLC (C.S) 39) is relevant. In this
Judgment, it was held that when there were mandatory conditions that a
candidate must have qualified in written examination as also in viva voice test for
appointment to specified post and the respondent having failed to satisfy the
mandatory condition, his appointment was not warranted, while petitioner
having qualified in that mandatory test was entitled to a appointment to that
post. Department had no jurisdiction to deviate from the same and evolve its own
formula for recruitment. Any deviation from the condition prescribed, to the
detriment of one or some of the candidates would render the act of
Department as violative of Art. 25 of the Constitution which lays down
that all citizens are equal before law and are entitled to equal protection
of law”.

. That the Respondent No. 1 and 4 have either knowingly or unknowingly

not only violated the rules but also the Constitution of the Islamic
Republic of Pakistan. '

. That it is worth to be noted for the judgment in this appeal that Selection

grade is not supported by any rule nor in selection grade the post of the
employee is changed or given higher responsibility but when selection
grade is given the scale is changed from the lower pay scale to higher pay
scale, he is given one premature increment of the higher pay scale. A
Court’s authority is relevant on the point, 2001 SCMR 252. According to
this selection grade was not a promotion in strict sense of the word
though the same had overtones of promotion in view of the financial
benefit involved. Expression “selection grade” was confined to revision of
basic pay scale and did not find mention in S. 8 of Civil Servants Act, 1973
and Civil Servants (Seniority) Rules, 1993 under which seniority list of

“civil servants was required to be prepared with reference to a service,

cadre, or post and not grade”. While Move-over is supported by rule 8 of
the pay fixation rules but still is not regarded as promotion.

. That the Respondents No. 1 and 4 have not acted upon a letter of the.

Office of the Accountant General (PR) sub-office Peshawar G.T.K (F) / T-
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40/Vol-VM/91-92/2378 dated 18-4-1992, that “Promotion is not only
promotion from a lower post to higher post but also from lower pay scale
to higher pay scale by whatsoever means it may be”.

That the Respondent No. 3 and 5 have never apprised the rest of the
respondents about the legal position on a matter. The letter of the
respondent No. 5 is lying in his office for the last 22 years but he never
bothered to guide the departments.

That the Respondents No. 1 and 4 have not properly acted upon the
Fundamental Rule 9 (23).

That the Respondents No. 1 and 4 have acted against an authority from
Lahore High Court in Writ Petition No. 223 of 1992.

That the Respondents No. 1 and 4 have acted against an authority 1984

PLC 1620, Pakistan Railways versus Fazalur Rehman and others.

10.
11.

“the Supreme Court PLD 1993 S.C 187 Mr. Abdul Mateen & two others

12.

- 130

That the Respondents No. 1 and 4 have acted against an authority from
the Supreme Court 1991 SCMR 696 Government of Punjab Versus
Muhammad Awais Shahid.

That the Respondents No. 1 and 4 have acted against an authority from
versus NWEFP through Chief Secretary.

That the Respondents No. 1 and 4 have acted against an authority from
the Wafaqi Mohtasib (Ombudsman’s Secretariat Islamabad) Case No. Reg.
H/16183/97-202 Date of Registration 15-8-1997. In this case, the appellant
has been given one premature increment on his “Move-over” from lower
pay scale to higher pay scale by the Ombudsman, relying on the
Judgments of the Superior Courts.

That there are three kinds/concepts of Promotion depending on three
kinds/concepts of criteria. (a) Promotion from one post to another
involving the assumption of duties and responsibilities of greater
importance than those attaching to the post from which a person is
promoted. (F.R. 22 & FE.R. 30). (b) Promotion from lower pay scale to the
higher pay scale on the basis of certain percentage of posts of the total
posts in the seniority list maintained for a certain cadre of posts. For
example, 33 percent posts of the total posts of PSTs were in BPS-10 which
was called Selection Grade while the rest of 66 percent of posts were in
BPS-7 prior to 1-12-2001. (c) Promotion from lower pay scale to higher pay
scale on reaching to the maximum of a certain pay scale. This promotion is
given to the civil servants from BPS-4 to BPS-15 on the basis of Rule 8 of
The NWFP Civil Services Pay Revision Rules, 1978 subject to the condition
that there is no adverse entry in the Annual Confidential Reports of the
civil servant in Revised National Pay Scale 4 to 15 for the last four years.
(This kind of promotion is termed as ‘Move-over’ by the respondents and
are not willing to bring it in the above (b) category for the reasons best
known to them and the point of discussion of the appellant is this "Move-
over” and tries to prove it that it is also Promotlon but for the sake of
financial benefit).
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14.

15.

16.

That F.R. 27 says, “An authority may grant a premature increment to a
Government servant on a time-scale of pay if it has power to create a post
in the same cadre on the same scale of pay”.

That Letter No. 145-A/3-23, from Auditor, Government Sanctions says,
“The expression “scale of pay” represents the maximum of the scale
which is to be taken into account for determining the authority competent
to sanction increments rather than the stage of it”. '

That in 1922 when the Fundamental Rules were framed, the British
framers were clear in their minds about such situations that a civil servant
would reach to the maximum of a scale and then there would be no
alternative but to fix his pay in the next higher scale which would give less
benefit to such person on fixing his pay in the next higher scale. In order
to obviate any eventuality of financial loss to such a civil servant whose
pay reaches to the maximum and whose pay is re-fixed in the next higher
scale, they drafted F.R. 27 and that is why on 3-1-1924, the Auditor
General said “In drafting the F. Rules it was clearly recognised that F.R. 27
would enable initial rates of pay to be fixed otherwise that in manner
enunciated in F.R. 22”. There was no condition/stipulation of 4 ACRs or
anything else at that time in the Fundamental Rules but the next higher
scale was available without any condition to every civil servant whose
pay reached to the maximum. “On 22" May 1928, the Governor General
was also clear .in his mind when he said that the Government are not
prepared to state the reasons for their action under any of the
Fundamental Rules when the said rules themselves contain no such
conditions or stipulation.”

17. That there is no concept of “Move-over” in the Fundamental Rules but in

18.

the NWFP Civil Services Pay Fixation Rules, 1978 in shape of Rule 8 when
a condition of 4 ACRs has been declared / prescribed mandatory for
receiving the next higher grade called “Move-over”. What was
unconditional before independence has been made conditional after
independence i.e. “next higher scale”. The appellant does not lament the
condition / stipulation of 4 good ACRs but laments the denial of
premature increment in move-over by the respondents. Despite no rule
has prevented specifically the respondents from giving the premature
increment on fixing the pay of the deserved person in the next higher pay
scale, the respondents have prevented themselves in the absence of any
rule rather Fundamental Rules 9 (23) and 27 have empowered the
respondents to save the civil servants from financial loss when he is
already in service and doing work to the satisfaction of the respondents.

That a financial benefit in shape of “move-over” which was available to
the civil servants in the British regime has been subjected to the condition
of 4 ACRs since the promulgation of the NWFP Pay Fixation Rules 1978 in
Pakistan and even in these rules it has not been stated that no premature
increment shall be given in such fixation in case of move-over but still the
civil servants have been deprived. The respondents treated “move-over”
from one scale to another scale as an unimportant matter even supported
by rule 8 of pay fixation rules while selection grade not supported any
rule was given preference to “move-over”. The respondents played with



19.

20.

the salaries of thousands of civil servants who were totally helpless
knowing nothing how to prevent the “degeneration” of their salaries by
successive “move-overs”. It is beyond the comprehension of the appellant
that from which source the respondents came to the conclusion that no
premature increment is admissible in move-over. There is no provision in
the pay fixation rules that in move-over a civil should not be given
premature increment but despite this silence of rules on the subject, the
respondents assumed more power illegally and the civil servants
including appellant has been deprived of the premature increment which
as available to them prior to the “Move-over Policy” of the respondents.

That it is another discussion that whether in the absence of any rule, an
accrued right can be curtailed by the self-invented policy? The appellant
is of the view that what is not explicitly forbidden, is permissible.
Interpretation of rule or a statute cannot be left to the sweet will of the
respondents because they define a concept discriminately which create
more hardships than betterment. No rule allow them to treat “Selection
Grade” as “Promotion” nor any rule forbid them to treat “move-over” as
“Promotion” but in the former case they have given premature increment

in giving higher pay scale while in the latter case they have denied the

premature increment.

That actually, the appellanf has attacked the discriminatory approach and |

duality in the minds of the respondents regarding “Promotion”. The
respondents are of the view that premature increment is admissible to a
civil servant when he is promoted from a post of lower pay scale to a post
of higher pay scale but they find no rebuttal to the argument that both in
“Selection Grade” and “move-over” the post of the civil servant does not
change but only the Pay Scale changes for better. The superior Courts
have clarified the dilemma of the respondents but they are repeating the
same error again and again. It is not guilt/crime or mistake of the civil
servant whose pay reaches to the maximum of a certain pay scale that the

respondents compel him to produce 4 good ACRs, keep him on waiting

for 12 months for next higher scale instead of six months without any -

financial benefit. No consider this fact that where the annual increment of
the civil servant has gone for that year? Rules do not contemplate loss to
any civil servant but contemplate benefit. Article 4 of the Constitution
reminds that respondents that everyone should be treated according to the
law otherwise it is violation of the Constitution. Neither the Federal nor
the Provincial Assemblies have made the admissibility of the premature
increment in “move-over” as illegal rather the Federal Ombudsman has
clearly ordered for allowing premature increment on move-over from
lower pay scale to higher pay scale relying on numerous Judgments of the
Superior Courts but despite in the, presence of these Judgments the
respondents have deprived the civil servants of their right.



Prayer:-

It is, therefore, prayed that the appeal of the aiapellant may

_please accepted and the respondents may please be directed to .

grant one premature increment on move-over of the appellant from
BPS- 7 to BPS-8 on 1-12-1997 and one premature increment on
move-over from BPS-8. to BP5-9 on 1-12-1999 and atrears thereof
may please be given in light of the Pay Fixation Rules and Superior
Court’s Judgment. -

Dated:L’S / 4 / ll-‘/ /;h

(Ap ellant in person)
M.A. Political Science LLB
Mobile: 03459503142.

@
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_, - BEFORE THE KHYBER PAKHTUNKHMWA SERVICE TRIBUNAL,

AR T PESHAWAR

Appeal No. of 2014. -

.~ Ménzoor Ahmad ~ V/S  Secretary of (E&SE) Deptt; to KPK Govt;

- et e e e e o o e e e

AFFIDAVIT IN SUPPORT OF SERVICE APPEAL

I, Manzoor Ahmad son of Amir Jalal resident of Village Marghuz, District

Swabi do hereby state on cath that the contents of the accompanying Service

" Appeal are correct to the best of my knowledge and. belief and nothing has been
concealed from this honourable Tribunal. : :

. Peshawar.
' DEPONENT:

CNIC# 16202-1032282-5




BEFORE THE KHYB!R PAKHTUN KHWA SERVICE TRIBUNAL,

PESHAWAR
Appeal No. of 2014.
. Manzoor Ahmad V/S  Secretary of (E&SE) Deptt; fo KPK Govt;

MEMO OF THE ADDRESSES OF PARTIES

/

A); ADDRESS OF APPELLANT

Manzoor Ahmad

Primary School Teacher,

Government Primary School Soganday (Ko tha).
Tehsil Topi District Swabi.

B): ADDRESSES OF RESPONDENTS

1) Government of Khyber Pakhtunkhwa,
. Department of Elementary & Secondary Education,
Through its Secretary, Peshawar.

2) Government of Khyber Pakhtunkhwa,
Department of Finance,
Through its Secretary, Peshawar.

3) Government of Khyber Pakhtunkhwa,

. Department of Law, Justice and Parliamentary Affairs,
Through its Secretary, Peshawar.

4) Director, -
Elemen tary & Secondary Education,
Khyber Pakhtunkhwa,

Peshawar.

5) Accountant General,
Khyber Pakhtunkhwa,
Peshawar.

@
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" alowertoa higher post/scale before the introduction of these sca

o *employees in the same scale may be fixed and so-enhanced that it would not be less than'
. ‘the pay that would have been admissible to him if his promotlon to the higher post/.pay -
.. scale had been taken place after the 1ntroduct10n of revised pay scale........... 1-6-1991.:A . -.
*doubt has been|felt in certain. quarters whether the aforesaid’ provision will be applicable -

o ::Please acknowledge recelpt

. ) - Copy forwarded for necessary actlon [
St AlltheDAO /AAOsmNWFP
o 2 ' .;;;...GAD Sectlon specnal Sectlon

N6, 171 —Reg. I/L1/C/8S KM :
o 'QDEPARTMENT OF THE
" AUDITOR-GENERAL OF PAKISTAN
Y 'GULBERG—III LAHORE

Dated 01 04 1992

All Accountant Generals
R SR ~_2 All Dlrector-GeneralfDirectors of Audlt ete.
R ,Subject N :'FIXATION OF PAY ON REVISION OF PAY SCALE.

Govemment of Paklstan Finance D1v1510n OM. No. F. 1 (12) Im-] 1/91 dated 19-

~- “ _ 6 91 andF 1'(12) IM 11/91 dated 19- 8-91 on the above subject refer

" As provided in para 4(i) of the above cited Finance DlVlSl(L s promotlon from: o
les, the pay of the senior

in the Selection grade ...also. The matter has been duly considered and it has been
decided that the word “promotlon” used in this context will include ‘not” only

N _‘,promotlon from a lower post to hlgher post ‘but also from lower pay ‘scale to hxgher-‘- s
- pay scale by whatsoever means it ‘may be. All such cases submitted to the. o
. Accounts/Audit-officers by the respectlve Mlmstrles/Dlwsnons/D partment/offices along.

- with the statement showing........fixation of pay under the above prov1snon would be
" } beneﬁcxal may be dealt with accordmgly

All concemed in your- department as well as Mlmstnes /Dmslons/Department/ o

:.‘ofﬁces falling in your Audit jurISdICtIOl‘l may be appnsed of the above posmon throucrh _—
- ,..clrcular letter under...;...:r S

(Shakeel ahmad)

D Dlrector-General (Inspectlon)

| OFFICE OF THE ACCOUNTANT GENERAL. (PR) SUB- OFFICE PESHAWAR.
-,_"-GTK(F)/T-40/VOL VM/91~92/2378 dated 18-4-1992. B o

Accounts oftloer (PR)
Sub ofﬁce Peshawar
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Manzoor Ahmad

B
.

M.A. Political Science.
B.Sc.; L.L.B. (Pesh;)
Mobile: 0345-9503142.

Email: manzoorahmadjalalmalib@gmail.com.

- To

Subject:

The Director of Elementary and becondary I:ducatlon
Khyber Pakhtunkhwa, Peshawar. i

Appeal for grant o; one premature increment o‘n Move-over from
BPS-7 to BPS-8 on 1-12-1997 and one premature 1ncrement on
Move-over from BPS-8 to BPS-9 on 1-12-1999.

Through Proper Channel,

Raspected Sir,

1)

4) |

The appellant subrmts Departmental Appeal on the
followmg facts and grounds

That the én—‘,"/\' “n the Service Book of the appellant,were revised on 1-
12-2010 . - ’zwald of Annual increments/ Runnmg pay from the
date o™ - ¢ A nent :

/'1;", - 4@ to re-fixation, the appellant has been givein Move-over from
%047 to BPS-8 on 1-12-1997 but has not been given one premature

increment of BPS-8. His pay in the BPS-7 was Rs.| 2695/- PM which
was fixed in the next scale of BPS-8 which was Rs. 2772/~ PM. The
increase in pay was less than one increment of BPS-8.

~ That the appellarithas been gix?en Move-over from! BPS-8 to BPS-9 on

|
1-12-1999 but he was not given one premature increment-of BPS-9. 11is

pay in BPS-8 was Rs. 2860/~ PM which was fixed in the next scale of
BPS-9 which was Rs. 2866/ - PM. The increase in pay was less than one
increment of BPS-9.

That the authority granting Move-over from BPS-7 to BPS-8 and then
from BPS-8 to BPS-9 has not followed Rule 8 of The N.W.E.P. Civil



mailto:iTianzoorahmadialalmallb@gmail.com

5)

)

Services Pay Fixation ‘Rules, 1978 and therefore, there are no Move-
overs sanctions for both the Move-overs on the record of the appellant.

That Rule 8 has been reproduced for prompt perusal which says,
“ Admissibility of next higher Revised National Pay \Scale—(l) A civil
servant holding post in the Revised National Pay'Séales 1 to 15, who
has reached the maximum of a Revised National Pay Scale shall be

allowed the next higher Revised National Pay Scale with effect from

the 1st day of December of the year in which he completes one year of
such service at the said maximum as counts for increment under these
rules, subject to the condition that there is no adverse entry in the
Annual Confidential Reports of the civil servant in|Revised National
Pay Scale 4 to 15 for the last four years. If this condition is not fulfilled,
he shall wait at the said maximum till he has earned in succession four
Annual Confidential Reports without any adverse entry and his move-
over to next higher Revised National Pay Scale shall take effect from
the 1st day of December of the year following the year for which he
carns the fourth such Annual Confidential Report”. Thus both the
move-overs of the appellant have no legality. Both the move-overs
have been given in violation of the Rule 8 Whi;ch needed to be
corrected for further proceedings in the Court of Law in case the

_department shows inability to grant premature increments in both the

Move-overs.

That it was necessary for the Eiducation Department to fix the pay of

the appellant according to Rule 10 (1) (i) which says, “ 10 Fixation of

pay on promotion: (1) Subject to the provisions of r'u{e 11

(1) where a civil servant is promoted from a Iowle'r to a higher post
in Revised National Pay Scales 2 to 19 where the stage in the
Revised National Pay Scale of the higher post, next above the
pay of the civil servant concerned in the pay scale of the lower
post gives a pay increase equal to or less thania full increment of
the pay scale of the higher post the initial pay in the Revised
National Pay Scale of the higher post shall be fixed after

allowing a premature increment in the Revised National Pay -

Scale of the higher post”.

* Thus, it shows that the departmental authorities have badly ignored
the pay fixation rules and thus have inflicted heavy loss on the

appellant due wrong pay fixation.
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9)

10)

~ pay fixation rules but still is not regarded as promotion.

That the departmental authorities have violated Fundamental Rule 24,
which says that “ An increment shall ordinarily be drawn as a matter of
course unless it is withheld”. The point is that '\l«rhere the annual
increment of the appellant went for that year when his conduct was

good and work was satisfactory? . |
: ' |

That the appellant needed: to be promoted on the basis of a prescribed
condition "of ” Four ACRs” in the pay fixation rule 8 but the
Government’s concerned departments did not treat|it as a promotion
and did not award one premature increment on each move-over as is
admissible under the Pay Fixation Rules 1978 in such like promotion.
On the question of “Prescribed Condition”, the following Court’s
Judgment (Irshad-ur-Rehman v.. Govt; of Pakistan, 1993 PL.C (C.5) 39)
is relevant. In this Judgment, it was held that when there were mandatory
conditions that a candidate must have qualified in written examination as also
in viva voice test for appointment to specified post and thF respondent having
failed to satisfy the mandatory condition, his appointment was not warranled,
while petitioner having qualified in that mandatory test was entitled 1o a
appointment to that post. Departrient had no jurisdiction to deviate from the
same and evolve its own formula for recruitment. Any deviation from the
condition prescribed, to the detriment of one or some of the candidates
would render the act of Department as violative| of Arl. 25 of the
Constitution which lays down that all citizens are equal before law
and are entitled to equal protection of law”. "

That it is very astonishing that Selection grade is not supported by any
rule nor in selection grade the post of the employee is changed or
given higher responsibility but when selection grade is given the scale
is changed from the lower pay scale to higher pay' scale, he is given
one premature increment of the higher pay scale. A Court’s authority
is relevant on the point, 2001 SCMR 252. Accordir|1g to this selection
grade was not-a promotion in strict sense of the word though the same
had overtones of promotion in view of the financial benefit involved.
Expression “selection grade” was confined to revision of basic pay
scale and did not find mention in S, 8 of Civil Servants Act, 1973 and
Civil Servants (Seniority) Rules, 1993 under which seniority list of civil
servants was required to be prepared with referenceto a service, cadre,
or post and not grade”. While Move-over is supported by rule 8 of the

That the departmental authorities have not properly acted upon the
Fundamental Rule 9 (23).




| 11)

12)
- 13)

14)
15)

16)

Prayer:-

DATED:-5-1-2014.

. | |
' .
That the departmental authorities have not acted. upon a letter of the
Offlce of the Accountant General (PR) sub-office Peshawar G.T.K (I /
1-40/Vol-VM/91-92/2378 dated 18-4-1992, that “Promotion is not only
promotion from a lower post to higher post but also from lower pay
scale to h1gher pay scale by whatsoever means it may| be”.

. That the departmental authorities have acted against an authority from

Lahore High Court in Writ Petition No. 223 of 1992.

'That the departmental authorities have acted against an authority 1984
P1.C 1620, Pakistan Railways versus Fazalur Rehman and others.

‘That the departmental authorities have acted against an authority from
the Supreme Court 1991 SCMR 696 Government of Punjab Versus
Muhaminad Awais Shahid. ‘ - 1,

That the departmental authorities have acted _against;an authority from
the Supreme Court PLD 1993.5.C 187 Mr. Abdul Mateen & two others
versus NWF P through Chief Secretary.

That the departmental authorities have acted agalnst an authority from
the Wafaqi Mohtasib (Ombudsman s Secretariat Islamabad) Case No.
Reg. 1/16183/97-202 Date of Registration 15-8-1997.

It is, therefore, prayed that the appeal of the appellant may
please accepted and Move-over sanctions for both the move-overs
may 'please be given and then on re-fixation of pay one premature
increment for each move-over and its arrears theteof may please be
given in llght of the Pay Fixation Rules and Superior Court’s ’
]udgmenl - 1

Yours Obediently,

Pl

Manzom Ahmad PST ~
2V Al Péhtlcal Science 1LI B
GPS Soganday, Tehsil Topi, District Swabi.
) Mobile: 03459503142.
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7.4:;5‘ - Before the Service Tiibunal Khyber Pakhtunkhwa Peshawar
Appeal No.594/2014.

Manzoor ARMAd ..o OO U RO Petitioner.

Government of Khyber Pakhtunkhwa, Department of Elementary
& Secondary Education, through its Secretary, and others..............‘......,........Respondents.

(Para wise reply on behalf of respondent No.f?f@)s, | ‘ -

Preliminary Obijections.

) That the appellant has no cause of action.
2) Thatthe appellant has no locus standi.
3) That the appealin hand is hot maintainable.
4) That the appeal is time barred.

) That the appellant has not come to this court with clean hands. '
6) All types of Increments are not allowed after the promulgation of cessation of
‘payment of arrears on increment Act;. 2012, Khyber Pakhtunkhwa.

Resgectfully Sheweth:-
1:-  Proved by record hence no comments.

2:- . Correct that Prema'ture‘lncrement by giving Move-over is not admissible
under the rules. (Annex- A) -

3:- Correct, that Premature Increment by giving Move-over is not admissible
under the rules.

4:-  Incorrect. That the letter of the AGPR Sub Office Peshawar No.GTK (F)
T-40/Vol-VM/91-92/2378, dated 18.04.1992, is totally irrelevant with the
case of the appellant and is concerned with the Federal Government '
employees only. The contents of the above letter do not show the

. admissibility of Pre-mature Increment on Move-over.
e




o 5). Correct, That proper sanctidn for both the Move-over from cdmpetent
authority is must. Otherwise the appeliant should be reverted to his lower
post under the rules. ‘ L |

6 Relates to respondent No.1 & 4. Hence no comments.

7:- Relates to respondent No.4. Hence no comments.

GROUNDS:-

1). incorrect, that Premature Increment by giving Move-over is not
admissible. Besides, proper sanction for Move-over from competent
authority is must under the rules. And promulgation of an Act 2012 KPK
disallowed all type of payment of Arrears in respect of Increments.

2).  Relates to respondent No.1 &@ hence no comments.

i 3). Relates to respondent No.1 & 4, hence no comments.

4). Relates to respondent No.1 & 4, hence no comments.

5). incorrect, As mentioned in Para 4 above.

6).  Thatrespondent No.5is bound to follow the rules and instruction issued

~ bythe Provincial Government of Khyber pPakhtunkhwa. Hence, not violated
any rules or Law.
-7). Relates to respondent No.1 & 4, hence no comments.

8). Relates to respondent No.1 & 4, hence no comments.

9). Relates to respondent No.1 & 4, hence no comments.

10). Relates to respondent No.1 & 4, hence no comments.

11). Relates to respondent No.1 & 4, hence no comments.

. 12). Relates to respondent No.1 & 4, hence no comments.

g




I\

.

13).

14).

15).

16).

17).

18)..

19).

20).

incorrect. As mentioned in Para 1 above of the Grounds. ,

incorrect. After the Promulgation of an Act 2012 (KPK) all type of Qvveavson

Increment are disallowed.

Incorrect. Any letter issued by Auditor General of Pakistan Islamabad is
applicable on Federal Government Employees only.

As mentioned in Para 15 above of the Grounds.
respondent No. 1 & 4. Hence no comments.

As mentioned in Para 14 above of the Grounds.

However relates to

Relate to respondent No.1 & 4, hence no comments.

Relate to respondent No.1 & 4, hence no comments.

Keeping in view the above mentioned facts, it is therefore, humbly prayed
that the appeal in hand not maintainable, having no merit may be dismissed with cost.

SECRETAR%

Got: of Khyber Pakhtunkbwa
%Fimmce Deptt:
A

NTANT GENERAL
KHYBER PAKHTUNKHWA




‘-\‘) ., : ) ' /f

g e 4
!‘) | ' ' | ‘

Before the Service’Tribunal Khyber Pakhtunkhwa Peshawar
e Appeé|‘N0.5l94/20»14.- | | |
Manzoor Ahmad......c...... ..... A Petitioner.
. s

Government of Khyber Pakhtunkhwa, Departmeht gf Elementary.
& Seéondary Education, through its Secretary, and Others.....oeeerssceseeeirne Respondents.

{(Para wise reply on behalf of respondent No. 5)

Preliminary Objections.

1) That the appellant has no cause of action.

2) That the appellant has no locus standi.

3) That the appéal in hand is not maintainable.

4) That the appeal is time barred.

5) That the appellant has not come to this court with clean hands.

6) All types of Increments are not allowed after the promulgation of cessation of
payment of arrears on Increment Act, 2012, Khyber Pakhtunkhwa. ‘

Respectfully Sheweth:-
1:-  Proved by record hence no comments.

2:- Correct that Premature Increment by giving Move-over is not admissible
under the rules. :

3:- Correct, that Premature Increment by giving Move-over is not admissible
under the rules. ' '

4:-  Incorrect. That the letter of the AGPR Sub Office Peshawar No.GTK (F)
T-40/Vol-VM/91-92/2378, dated 18.04.1992, is totally irrelevant with the
case of the appellant and is concerned with the Federal Government
employees only. The contents of the above letter do not show the
admissibility of Pre-mature Increment on Move-over.

e



5). .

7

GROUNDS:-

1).

2).
3).
4).
5).

6).

Correct, That proper sanction for both the Move-over from competent
authority is must. Otherwise the appellant should be reverted to his lower
post under the rules. S '

Relates to respondent No.1 & 4. Hence no comments.

Relates to respondent No.4. Hence no comments.

incorrect, that Premature Increment by giving Move-over is not
admissible. Besides, proper sanction for Move-over from competent
authority is must under the rules. And promulgation of an Act 2012 KPK:
disallowed all type of payment of Arrears in respect of Increments.
Relates to respondent No.1 & 2, hence no comments.

Relates to respondent No.1 & 4, hence no comments.

Relates to respondent No.1 & 4, hence no comments.

Incorrect, As mentioned in Para 4 above.

That respondent No.5 is bound to follow the rules and instruction issued
by the Provincial Government of Khyber Pakhtunkhwa. Hence, not violated

- any rules or Law. -

7).
8).
9).
10).
11).

12).

Relates to respondent No.1 & 4, hence no commehts.
Relates to respondent No.1 & 4, Hence no comments.
Relates to respondent No.1 & 4, hence no comments.
Relates to respondent No.1 & 4, hence no comments.
Relates to respondent No.1 & 4, hence no comments.

Relates to respondent No.1 & 4, hence no comments.




13).

14).

15).

16).

17).

18).

19).

20).

.
|

’ ’ : I
Incorrect. As mentioned in Para 1 above of the Grounds.
|

Incorrect. After the Promulgatlon of an Act 2012 (KPK) all type of
Increment are disallowed. !

Incorrect. Any letter issued by Aud|tor General of Pakistan Islamabad is
applicable on Federal Government Employees only.

As mentioned in Para 15 above of the Grounds. However relates to
respondent No. 1 & 4. Hence no corr'imments.

As mentioned in Para 14 above of the Grounds,

Incorrect, After the Promulgatlon of an Act 2012 (KPK) all type of
Increment are dismissed. '

l
Relate to respondent No.1 & 4, hence no comments.
|

Relate to resbondent No.1 & 4,'hencé no commenté.

Keeping in view the above mentloned facts, it is therefore, humbly prayed

that the appeal in hand not maintainable, having no merit may be dismissed with cost.

NTANT GENERAL
KHYBER PAKHTUNKHWA

T



GQVEEE@};’EENT OF KH{"BER PAKHTUNKHWA
FINANCE DEPARTMERNT
(REGULATION WING)

NO. FD (SR-1)2-123/2012
Dated Peshawar the: 18-06-2012

To: . A ‘ .
The Secretary to Govt. of Khyber Pakhtunkhwa,
- Elementary & Secondary Education Department,
Peshawar. : : '

Subject: - THE__KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF
ARREARS ON ADVANCE INCREMENTS ON HIGHER EDUCATIONAL
QUALIFICATION ACT, 2012 {(KHYBER PAKHTUNKHWA).

Dear'Sif,
| am directed to refer to the subject noted above and to enclose
herewith a copy of the Act 2012 duly approved by the competent authority for favour

of further necessary action please.

V%’i’— | Yours ‘Faithfy

{SHAUKAT ULLAH)

/ - ‘ Section Officer(SR-1)

OFFICE OF THE ACCOUNTANT GENERAL KHYBER PAKHTUNKHWA PESHAWAR

NO.H-24/Master/Education /2011-12/ } 77/ P4 / Dated. 2.306.2012
Copy for information-and compliance to:- -
1. All DCA’S/DAO’S/AAQ’s in Khyber Pakhatunkhwa
M. Ali Pay Rolls Section local. ¥ . :
3. HR (lab) # s

i . AN - - r
e e Accounts Ofl):%/W e i
“ : o sthyber Pakhtunkiéva PESHAWAR. !
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EXTRAORDINARY - REGISTERED NO. Pill

GOVERNMENT .

KEYBEB PAKET’UNKEWA
Publ:shed by Authorlty

PESHAWAR, TUESDAY ISTH MAY, 2012

PROVINCIAL ASSEMBLY SECRETARIAT

. GAZETTE .

KI-IYBERPAKI—I'I‘UNKHWA __4;..;-;{ ; RPN

- NOTIFICATION L
Dated Peshawar, the 15th May, 2012

PA/Khyber Pakhtunkhwa/Bllls/ZO12/20711 The Khyber /Pakhtunkhwa L
Cessatlon of Payment .of Arrears on Advance lncrements on ngher Educatlonal Qualmcatlon o
Bill, 2012 having| been-passed. by the. Provmcual Assembly of Khyber Pakhtunkhwa on-8% May, o

2012 and assented to by the ‘Governor, of the, Khyber Pakhtunkhwa on 11% May, 2012 is hereby '
pubhshed as an Act of the Provmmal Leglslature of the: Khyber Pakhtunkhwa

THE KHYBER PAKHTUNKHWA CESSATION oF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER. EDUCATIONAL QUALIFICATION
: ACT 2012 ’ A

(KHYBER PAKHTUNKHWA ACT NO IX OF 2012)

(fzrsf publlslzed afterlza ngrecez Ved t]ze asseut 0/ tlze Go Vemor 0f tlze Iﬂlybez S

C Paklztunkbwa in the Gazette of the Kllyber Paklltunklzwa
(E’xtz aordmaty), dated t]ze I i Ma y, 2012)

ACT

z‘o cease tlre p:z yment of arreals accmed 011 zzccouut of admnce 11101 ements 011
S ’ Iugller educa tlonal qua]sza tlon RN ~ -

¢ .

WHERDAS advance mcrements have been g1 anted to celtam Plovmcml_:
. Government employees o the basxs of acqumng or possessmg h1ghe1 educatlonal o

tinte;

893 1

“qualification over a,nd above the prescrxbe educatlonal quahfxcatlon from tune to'



A

894 KHYBER PAKHTUNKHWA GOVERNMEI\T GAZETTE, EXTRAORDINARY 15th MAY 2(, ’

AND WHEREAS tlle Pwvmcxal Government vide Notlflcatlon No (PRC ).
1/2001, dated 27.10.2001, had already dlscontmued the scheme of advanee
1nc1ements on h10her educatmnal quallflcatlon, L S R

AND WHEREAS due to ﬁnanclal constramts, 1t is not possmle for Provmclal__ N
Government to pay the clalmed and unclanned arrears acemed from the said

iner ements
It is hereby enacted ‘as'“'foll'ows -

1.  Short tltle, apphcatxon and eommeneement — (1) This Act may be called the
Khybel Pakhtunkhwa Cessation of Payment of Arrears on Advance Inm ements on
Higher Educatlonal Quallflcatlon Act, 2012 S

(") It shall apply to all the employees of the Provmclal Govelnment who g
were entltlcd to recezved advance mcrementa on lndher educatmnal quahflcatlon :

3 - It shall come 1nto force at once and shall be deemed to have takep”
effect on and from 1* day of December, 2001, o , . _

2. Cessation of payment oi arrears ‘on - advance mcrements on- hi«fher:_

educatlonal quahﬁcation.—(l) Notmthstandlntf anythmg contamed in any - -

decision, judgment aud order of any Tnbuual or- Court mcludxnd High- Court or
Supreme Court of Pakistan, for the purpose: of any claim for. payment of arrears on

account of advance inérements on higher educatlonal quahﬁcatlon sanctloned in

pursuance of any order, letter, office memoranda, notlflcatxon, mstructxons and
other instruments issued before 1.12. 2001, such orders, Jetters, office memorand‘t,
notifications, instructions and other instruments_ shall be deemed to be non-

existent, ceased or revoked and no furtlier clann whatsoevel on the basns of these

instruments shall be entertained and all cases in respect of such claims: pending

in any Court or Tribunal mcludmd Hldh Coult and Suplome Court of Palabtan
shall stand abated. - : : o -

() Any order made mstmctlon 1sbued decasmn, 3udffment or. order of -~
any Court or Tribunal including a High Court or the Supreme Court, 1mp;emented .
immediately before the commencement of this Aet, shall be deemed to have been
validly made, issued and lmplemented by the date of commencement of this Act, -
and any amount already pald ‘there-under on account of advance mcrements or
arrears thereof shall be deemed to- have been vahdly pald and shail not be
recover ab le from the recmlent Gov ernment employees :



Y

" KHYBER 'PAKHTUNKHWA‘GO“VE'RN;ME.N-T- GAZEITE,‘-EXTRAORbINARf,' 1?5th' MAY,2012:.} '895 B

3. Removal of dﬂﬁculties — If any dlfflcult anses m 61v1nd effect to the
provisions of this Act, the Provincial Gox ermnent may make sueh o1 ders as it may
deem just and eqmtable

4. Repeal The Khyber Pakhtunlshwa Cessatwn of Payment of Anezus on
Advance Iner ements on Hldhel Educatmnal Qualmeatlon Ordmanee, 019 (Khybel' -
l‘ahhtunldma Oldmance NO Iof 2012), is hereby 1epealed '

BY ORDER OF MR. SPEAI\ER

PROVINCIAL ASSEMBLY OF I\HYB ER
' PAKHTUNKHWA - '

© (AMAN UL'LAH)
- Seéeretary ..
: Provmcml As»embly of I\hybel Pal\htunldlw

. Prmted and publlslled h) theManager . -
; .-Stat) &Pt« Deptt. Khyber Paldltunklm.., Peshawar o
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. }g"EFORE THE HONORABLE _KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

" service Appeal No: 594 /2014

Manzoor Ahmad PST GPS Soganday (Kotha), District Swabi. ... Appellant
VERSUS
, Secret_ary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents

PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS 1-4.

Respectfully Sheweth :-

The Respondents submit as under:-

" PRELIMINARY OBJECTIONS.

[y

10

11

12

That the Appellant has got no cause of action/ locus standai.

e
3

That the instant Service Appeal is badly time barred. , —

~ That the Appellant has concealed material facts from this Honorable Tribunal in the
‘instant service appeal.

That the instant service appeal is based on malafide intentions just to put extra pressure
on the Respondents for gaining illegal service benefits.

A'I.'hét the Appellant has not come to this Honorable Tribunal with clean hands.

That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. '

That the instant Service Appeal is against the prevailing law & rules.

That the Appellant has been treated as per law, rules & Policy.

~ That the instant appeal is not maintainable in its present form. -

That the appeal is bad for mis-joinder & non-joinder of the necessary parties.

That the instant Service Appeal is barred by law.

That the Appellant is not competent to file the instant appeal against the
Respondents

ON FACTS.

1+ That Para-I needs no comments being pertains to the Service record of the appellant.

- 2.~ ThatPara-2 is incorrect & denied. The appellant has been granted move -over from

BPS-7 to 8 dated 01-12-1997 but is not entitled for the grant of one premature
. increment in BPS-8 on the grounds that two-service benefits in the same scale & post
at the same time cannot be granted to the appellant under the relevant rules & policy.”




o€

-
Y j 3 That Para-3 is correct to the extent that the appellant has availed the benefits of move
) over from BPS-8 to 9, on 01-12-1999 whereas rest of para needs no comments of
being irrelevant in the given circumstances.

4. . ThatPara-4 is incqfrect & misleading. The appellant has been treated as per law, rules
& policy by the Respondents in the instant case. Hence the plea of the appellant in
this para is against the law, facts & policy.

5 That Para-5is also incorrect & denied. The appellant has been treated as per law &
, : Financial rules the instant case & the referred letter does not applicable upon the case
of the appellant in the given circumstances of the case. Hence is liable to be rejected.

6  ThatPara-6 is also incorrect & misleading. The appellant has been promoted in
accordance with the law, rules & policy. Similarly his pay & allowances have also
been fixed in accordance with the relevant financial rules. Therefore, the referred
rules are not applicable upon the case of the appellant in the wake of the above made
submissions.

7 That Para-7 is incorrect & denied. No departmental appeal has been filed by the
appellant nor any such record is available till date. However, the Respondents No:
1-4 further submit on the following grounds inter alia:-

ON GROUNDS.

1 Incorrect not admitted. The Respondents have acted as per law , rules & procedure and
have not violated any kind of fundamental rights of the appellant in the instant case. Hence
~ this ground is also liable to be rejected. '

2 Incorrect & not admitted. The appellant is not entitled for the promotion & one pre-mature
increment. Therefore, the referred citation of ¢ase law is not applicable upon the case of the
appellant of being different in nature.

Incorrect & denied. Detailed reply has been given in the foregoing Paras.
‘Hence no further comments.

(o8

4 Incorrect & denied. The scheme of selection grade has been discontinued by
the Govt: of Khyber Pakhtunkhwa, vide Notification No: FD(PRC) 1-1/ 2001 dated 27-10-
2001 issued by the Govt: of Khyber Pakhtunkhwa, Finance Department. (copy of the same
is Annexure-A).

5 Incorrect & denied. Hence needs no further comments.

6 Inbo‘rrect & denied. Detailed reply has been given in the above Paras.

7 Incorrect & denied. The Department acts on legal grounds. No illegality, intentionally, has
ever been caused by the Respondents.

8 Incorrect & denied. Every case has its own nature & parameter & the cited
rulings is not applicable upon the case of the appellant.

9 Incorfect being false, needs no comments.
10 Incorfect & denied. The said judgment is not applicable upon the case of the appellant.
- 11 Incorrect & denied. As above. L

. 12 Incorrect & denied . The Respondents have acted as per rules & policy in the present case.




”

Y.‘.J 13 Incorrect & denied. Detailed reply of this Para has been given in the foregoing Paras.

14-19  Incorrect, hence denied. The Respondents have acted in accordance with law, no
irregularity, discrimination, whatsoever has been committed by the Respondents.

20 Incorrect. Hence denied. The Respondents have acted as per law, rules & policy, having
no question of discrimination towards the appellant. Hence the stand of the appellant in
~ this Para is also liable to be dismissed. However the Respondents seek leave of this

: Honorable Tribunal to submit additional grounds & case law at the time of arguments.
v

In view of the above made submissions, it is requested that
This Honorable Tribunal may very graciously be pleased to dismiss the instant
- service appeal with cost in favour of the Respondent Department.

s
!
// H) )‘l
Director

E&SE Department Khyber
Pakhtunkhwa, Peshawar.

(Respondents No: 4)

' . Secretary ' _
" (Finance) Department Khyber ‘ / ﬂﬂ/
Pakhtunkhwa, Peshawar.
~ (Respondent No: 2) J}I/*/p

Secretary
E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)

Law Department Govt: of Khyber
. Pakhtunkhwa, Peshawar.
{Respondent No: 3)

AFFIDAVIT

I, Kh. Rehman, Asstt: Director (Litigation-l1) E&SE Department KPK Peshawar do
-hereby solemnly affirm and declare that the contents of the instant Parawise Comments are

true & correct to the best of my knowledge & belief. ;é

Deponent



BEFORE THE KHYBER PAKH‘ATUNKHWA SERVICE TRIBUNAL. PESHAWAR

Service Appez%l No. 594/ of 2014.
Manzoor Anm_ad ........... SO .. ..... e e, '. Appellént.
| Versns |
The Government of Khyber Pakhtunkhwa, Depaltment of Elementaty & Secondary Educatlon

through its Secretary and Others......................., ........ : ) Resgondents

REJ OINDER ON BEHALF OF THE APPELLANT

Il

Respectfully Sheweth -

Preliminarv Objections on the replies of the Respbndents:

1) That the respondents have not properly replied paras of the appeal, their denial is -

‘evasive, not specific, ambiguous and hence not admitted in such form.

2) That the Respondents 1, 3 and 4 have committed the offence of contempt of the ruling

in an authouty 1984 PLC 1620, Pakistan Railways versus Fazalur Rehman & others
by saying it incorrect and false. :

(1984 PLC 1620), (1991 SCMR 696), (PLD 1993 S.C 187), (Wafaqi Mohtasib
case No. Reg. H/16183/97-202 dated 15-8-1997) but he did not botiier to take into
consideration the Judgments rather ignored the Judgments at Departmental level and
dld not respond regardmg their lc]evancy or trrelevancy

4) That all the respondents then ignored the authorities of the Superior Courts befcn e this

Tribunal while replying the paras of the instant appeal of the appellant. The appellant
has cited the authorities-in his memo appeal for the ready reference and facilitation of

the respondents but the respondents failed in conceiving the similarity of the facts
mentioned in the authorities and in the appeal of the appellant and denied the
admissibility of premature increment which has been allowed by ‘the Wafaq;
Mohtasib in light ofthe Judgments ofthe Superi ior Courts

5) That all the respondents have Talled to act on the Articles 4, 24 25, 189 and ]90 of'
the Constitution of the Islamic Republic of Pakistan and are llclble to ploceedcd tor
the contempt of rulings of the Supex tor Court: g o

6) That the respondents 1 and 4 have failed in replying para-S of 1he appeal and denied
the para in contravention of the reallly ‘

3) . That the appeilant had cited to the Respondent No. 4 Supetlor Comts aulhontles l]kc '

L L. e fae Yin -
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7)
8)

9)

That the respondents have misconceived the facts and also the'legal position in the
instant appeal and thus have prevaricated replies to the various paras. '

- That the respondents 1, 3 and 4 did not specifically reply from para-14 to para-19 but .

instead jointly replied and denied all of them.

That the reply of the respondents No. 3 & 5 to para-6 of the appeal is also misléading». _
The respondents 3 & 5 have not only kept the other respondents in the dark but also

have not clarified the legal position in this Tribunal about the appeal and its contents.

Matters of law or inferences from the law if pleaded in the plaint .need not be
- traversed because O. 8 R. 3 applies to facts only. But if such allegation of law is
not admitted, the defendant may take an objection in point of law. - ‘

That the respondents despite knowing every fact and law denied almost every para of
the-appeal especially-those paras in which the appellant has relied on the rulings. of
the Superior Courts. This is nothing but to deny the Judgments delivered on the facts
mentioned in the instant appeal: This is clear cut admission of every fact when the
respondent evasively deny a fact. : ' '

ON FACTS::

D

2

4y

J)

That the para-1 needs no comments.

That the para—2 is answered thus-that the respondents have not clarified the two
service benefits sought by the appellant and also their denial to the appellant.

That the para-3 is answered thus that the respondents have not clarified their denial in )
light of any authority from the Superior Courts nor law. ‘ ‘

That the para-4 is answered thus that the respondent No. 2°& S have wrongly stated

that the fetter is related to Federal Government employees. T hey both have tried to

put mud on the definition of the word “Promotion” which the appellant has
highlighted in the letter of Accountant General (PR). letter dated 18-4-1992. [t was
necessary for the respondent No. 2 & 5 to clarify the meaning of “By whatsoever

~means it may be” but they related the whole fletter to the Federal Government

- ¢ . - ! . . LRy
employees as if the Federal and Provincial employees are serving under different
definitions of “Promotion”. '

That the para-5 of the reply is answered thus that different respondents have replied
this para-5 of the appeal differently. Respondents No. 2 & 5 have admitted the para-S

of the appeal while the respondent No. 1, 2 & 4 have denied & declared it incorrect.

The respondent No. 1, 2, &4 have falsely stated that the appellant has been treated as

per law & financial rules which is evident from the record. They have not cited any
rule. ‘ : ' o '
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That the para-6 of the reply is answered thus that the respondents have avoided .

clarifying their answer in light of the prevalent rules. .

That the ‘para-7 of the reply is answeréd- thus that the réspondents have denied the
deparpﬁental appeal of the appellant without bothering to search their offices.

ON GROUNDS:-

b

2y

4)

5)

6)

7)

That the para-1 of the ‘glh"otmds is answered thus. that the respondents have not taken

support of any rule or law in theif rebuttal but have answered the para generally and .
denied the contents. : : ' :

That the para-2 of the ngLlnds is answered thus that the respondents have not taken
support of any rule or law in their rebuttal but have answered the para generally and
denied the contents. - ‘ ‘

That the para-3 of the grounds is answered thus that the respondents have violated

Articles 4, 24, 25, 189 and 190 of the Constitution of the islamic- Republic of . -

Pakistan.

That the para-4 of the grounds is answered thus that the ;76513011de|1{:s have not taken
support of any rule or law in their rebuttal but have answered the para generally and
denied the contents. The appellant has not sought from the respondents Selection
Grade for which they have given clarification. '

.. That the para-5 of the grounds is answered thus that the respondents have not taken
support of any rule or law in their rebuttal but have answered the para generally and

dented the contents. -

That the para-6 of the grounds is answered thus that the respondent No. 3 & 5 have

“not properly answered the para and have not clarified the factual position whether

they have properly discharged their duty of informing the other respondents or not?

Even before this Tribunal they did not guide the rest of the respondents about the

legal questions/matters relating to their Departments.

That the para-7 of the grounds is answered thus that the respondents have nct taken
_support of any rule or law in their rebuttal but have answered the parz generally and
denied the contents.- The F.R: 9(23) says, PERSONAL PAY means additional pay

granted to-a Government servant— -

(@) = . tosave him from a loss of substantive pay in respect of a permanent post other

than a tenure post due to a.revision of pay or to any reduction of such-substantive

‘pay otherwise than-ds a disciplinary measure or

(b) in exception circumstances, on othef personal considerations.

¥



8)

9)

Théi't the p-ara-S needs no bomments.

Government decision:- In supersession of all previous orders on the subject of all
previous orders on the subject it has been decided that all cases in which it is proposed to
grant personal pay under Fundamental Rule 9 (23) (b) may be referred to the Ministry of
Finance through the Administrative Department concerned. No. case will be entertained .
which is not of an entirely exceptional character and in submitting cases for the grant of
personal pay this should be carefully borne in mind.

(G.L, F.D. letters No. F./14-XX11-Ex. 1L, dated the 28" September 1936 and No. F. 16
(14)-Ex. I/38, dated the 16" August 1938.) ' ' .
No rule of law from the outset i.e. from pre-independence of Pakistan era contemplates
any. loss to any civil servant. It is regrettably stated that the concept of good governance
has degenerated to a greater-extent which needs special attention for the proper working
of the government departments. ' ' ‘

'

That the para-9 of the grounds is answered thus that the respondents have not taken
support of any rule or law in their rebuttal but have answered the para generaily and
denied the contents.. The appellant quotes from the authority 1984 PLC 1620 (Lahore
High Court) Pakistan Railways VS Fazalur Rehman and others thus,

(a) Payment of Wagés Act (IV of 1936)--

-~ Ss. 15 & 17 and Provisional Constitution Order (T of 1981), Art. 9—Promotion- .
Railway employee-Placed in higher Grade Cannot be said to have not been Promioted-Plea
of Railway that employees not promoted but only placed in higher Grade not entitled to
claim benefit of fixation of pay in higher Grade according fo principles prescribed by
Notification, dated 22" June, 1972 for fixation of pay on-promotion to higher Grade:
Rejected-Order of Authority/Appetlate Court under S. 15 or S, 17 of Payment of Wages Act,
1936 allowing application claiming payment of illegal deduction of wages as admissible on
being placed in higher Grade challenged in Constitutional Petition—Impugned order upheld
by High Court. -

. The learned Judge Mr: Justice Manzoor. Hussain Sial says in para-4 of this Judgment thus |
“I have considered the contentions raised by learned counsel for the petitioners but find
myself unable to agree with him. For proper appreciation of the first contention of the
learned counsel the relevant para. (H) of the Notification, dated 22 fune, 1972 is
reproduced hereunder:~

“(H) In cases of promotion from a lower to a higher post, where the stage in the
National Scales of the higher post noted above the substantive in the National
scales of the lower post gives a pay increase equal to or less than, a full
increment, the initial pay in the National Pay Scales pertaining to the higher post
will be fixed after allowing a premature increment in the National Pay Scales of
the higher post. The existing rules/orders i‘egarding grant of minimum’ pay
increases on promotion shall treated as withdrawn. 7 ' ' :

“The first contention of the learned counsel that the respondents were not
promoted but only placed in higher Grades, that those enjoved by them previous
to I* May, 1979 has not force. A fter: the instructions of change in nomenclaturc
of service and abolition of classes, status of officials is signified by Grades. i



10)

[

- cannot, therefore be sajd that the person be placed in the hi gher Grades were not

- promoted. Moreover, the petitioner had been himself interpreting the provisions
as contained in para. (H) of the Notification to allow benefit to the incumbents, as
is evident from the documents Exh.. P, 2 to Exh. P/5 (Annexures ‘G’, “H’ and
J), respectively. o ,

" The learned Judge in para-6 of the Judgment says that the contesting respondents

. Were entitled to the amounts claimed which were rightly allowed by the respondents
Nos. 19 and 20, . ‘ :

That the para-10 of the grounds is.answered thus that the respondents have not taken
support of any rule or law in their rebuttal but have answered the para generally and
denied the contents. The appellant quotes from the authority 1991 SCMR 696
Government of the Punjab through Secretary Services, Punjab, Lahore and 4 others,
VS Muhammad Awais Shahid and 4 others thus, o '

(a) C()nstitution of Pakistan (1973)-- -

ATt 212(3)—Leave to appeal was granted in order to examine the correctness of the
view taken by the Service Tribunal with regard to the grant of enhanced scale of pay in
the basic scales of pay to officers who had the fixed percentage of posts of the same
category in the higher scale of pay. - ' '

“ (b)) .Pu‘niab Civil_Servants (Change in Nomenclature of Services of Abolition of
Clauses) Rules, 1974—.

--R. 2(e)—Change of grade or scale of pay for the better would amount to promotion.

(¢) Punjab Civil Servants Pay Révision' Rules, 1973—
--R. 9——Chaﬁge of scale is promotion.

(d) Punjab Civil Servants Pay Revision Rules, 1977—

'--R._-S(S)e—Rule is a substantive rule and would have no retrospective application,

(e) Civil Service—

---Change of grade or post---Effect---Wheneéver there is a change of grade or post
for.the better, there is an element of selection.involved that is portion and it is not,
“earned automatically, but under an order of the competent Authority to be passed
after the consideration on the comparative suitability and the entitlement of those
incumbents, :

That the para-9 of the grounds is answered thus that the respondents have not taken

supports of any rule or law in their rebuttal but have answered the para generally and
denied the contents. The appellant quotes. from the authority PLD 1993 Supreme
Court 187 Abdul Matin Khan and 2 others VS N.W.F.P through Chief Secretary and
2 others thus, A ' :

e N
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(a) Civil Service—Promotion~Change, of grade to higher Pay scale amounts, to

promotion, -

‘Government of the Punjab v. Muhamrﬁad Awais Sh‘al'-ﬁd 1991 SCMR 696 ref.

In this J udgment Chief Justice Mr. Justice Muhammad Afzal Zullah says‘that the
learned counsel for the appellant in Appeal No. 183-P of.1990 tried o argue that the
change of grade to a higher pay scale does not amount to promotion. He wanted to
- rely on some circular in this behalf, However, when a recent judgment of this Court
contrary to his submission was pointed out to him he could not pursue the point any
further. It is Government of the Punjab v. Muhammad Awais Shahid 1991 SCMR
696. , ' : B
That the para-12 of the grounds is answered thus that the respondents have not taken
support of any rule or law in their rebuttal but have answered the para generally and
denied the contents. The appellant quotes from ‘the authority from the- Wafaqi
Mohtasib (Ombudsman’ s Secretariat Islamabad) Case No. Reg. H/16183/97-202
Date of Registration 15-8-1997. In this authority Justice (Rtd) Abdul shakurul salam
Ombudsman says in his decision dated 26-5-1998 ‘under the Subject: DELAY IN
GRANT OF PREMATURE INCREMENT ON HIS GETTING MOVE-OVER thus

The complainant was “ brought to the next higher grade” , commonly célled, granted
" “move over” . He was not allowed premature increment. Hence, the complaint.

2. 'He relies on the Findingsin the case of Mirza Muhammad Rafig. Facts are identical
except that the complainant is a gazetted officer in the Postal Department whereas the
complainants in the aforefmel1ti911ed cases were non-gazetted officers belongirig to

- the Railways. -~

[U%

Mr. Mehboob Elahi, Joint Secretary (Regulations), Finance Division has appeared,
and submitted that a person who is “ brought from the next higher National Scale”
or what is commonly called granted “move-over” is not entitled to a premature

increment. Premature increment s only allowed when there is a promotion from a
lower grade post to a higher grade post. '

4. The argument is no doubt specious but there-are hurdles in the way. Vide letter of the
Accountant General Pakistan Revenue No. 1-73/vol-XXV11/234} -C, dated 5-5-1992,
it has been.reported ““that it has been decided by the Auditor General’ s office that =
the word  ‘promotion’ used in this context will include not oaly promotion from a
lower post to a higher post bur also grant of higher pay scale by whatsoever means it

. may be” . : ' ;

5. Then, there are judgments.delivered by Mr. Justice Manzoor Flussain Sial, as a Judge

of the Lahore High Court in Writ Petition No. 223 of 1992 in which it was observed ,
“that “there is abundant authority now available which is to this effect that change of

" grade from lower to higher in the pay scale amounted to promotion of the

employee” and number of decisions were referred to. There is another judgment by

~ the Learned Judge reported in 1984 PLC 1620 Pakistan Railways: versus Fazalur



, ; _-Rehman and others wherein it was observed that “it was contented (by the Counsel
for the Railways) ‘that they (employees) were not promoted to higher post but were
. placed in higher grade” . The Learned Judge observed as follow: '

“For proper appreciation of the first contention of the léarned counsel the
relevant para. (H) of the Notification, dated 22 June, 1972 is reproduced
hereunder:- : - B

“(H) Tn cases of promotion from a lower to a higher post, where the
stage in. the National Scales of the higher post noted above the
substantive in the National scales of the lower post gives a pay increase
equal to or less than, a full increment, the initial pay in'the National Pay
Scales pertaining to - the higher post will be fixed after allowing a
premature increment in' the National Pay Scales of the higher post. The
existing rules/orders regarding ‘grant of minimum pay increases on
promotion shall treated as withdrawn,” ~ '
The first contention of the learned counsel that the respondents were not
promoted but only placed in higher Grades, that those enjoyed by them
previous to 1% May,*1979 Kas not force. After the mstructions of change
in nomenclature of service and abolition of classes, status of officials is
signified by Grades. It cannot, therefore be said that the person be placed
in the higher Grades were not promoted.” ~

6. Then, there is a judgment of the Learned Supreme Court of Pakistan in the case of
- Government of the: Punjab versus Muhammad Awais Shahid etc. 1991 SCMR 696
“wherein Mr. Justice Shafiur Rahman, held that “under the existing rules consistently
practiced that wherever there is a- change of grade or post for the better, there is-an -
element of selection involived that it is promotion -and it is not earned automatically,
but under an order of the competent authority to be passed after due consideration on
the comparative ‘sujtability and-the: entitlement bf those incompetent (probably in

. competition).” “Move-over” is al ways granted by the authority competent to do so. In
“the case of Mf. Abdul Mateen and two others vs NWFP through Chief Secretary
(PLD 1993 S.C. 187 at page 190) Mr. Justice Muhammad A fzal Zullah, Chief Justice
of Pakistan observed that the learned Counsel for the appellant argued that “change
. of grade to higher pay scale does not amount to prometion. He wanted to rely on -
‘'some circulars in this behalf -However, when a recent judgment of this Court

_ contrary to his submission was pointed out to him he could not pursue the point any
- further.” '

7. In view of the above, it is quite clear that when the complainant was allowed to go

- from lower grade to higher grade that amount to promotion for entailing a premature

increment. It is, therefore, recommended that the dues of the complainant be
calculated accordingly and paid to him within a month.

8. Compliance to be reported soon thereafter

(JUSTICE (RTD) ABDUL SHAKURUL SALAM)
DATED:. "~ 26-5-1998. . - .

.
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14)

15)

16)

18)

19)
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That the para-13 of the grounds is answered thus that the respondents. have not taken
support of any rule or law in their rebuttal but have answered the para generally and

- deriied the contents. Accordingly the answer of the appellant is same as the para-13

of the appeal of the appellant.

That the para-14 of the grounds is answered thus that the respondents have not taken

support of any rule or law in their rebuttal but have answered the para generally and

- denied the contents while the respondents No. 2 & 5 have submitted an irrelevant Act

2012 (KPK) to the instant appeal which does not supports their denial of the
Premature Increment on Move-over ‘and have tried to hijack the discussion in a

direction. The respondents No. 1,3 & 4 have Just beaten about the bush and have not

supported their denial by any rule or law.

That the respondents No. 2 & 5 have inserted’a new issue totall y different from the
issues in the appeal and have excluded the employees of the Provincial Government
from the operation of the letter of the Auditor General of Pakistan. It is means tht
the Federal Government employees are treated by one kind of definition of
“Promotion” while the Provincial vaernment ermployees are treated by another
kind of definition of “Promotion” . It'is nothing but repvdiation of the definition of
“Promotion” in all laws, executive circulars and judicial rulings. They are liable to
be proceeded under the law for their repudiation. The rest of the respondents have

- notreplied specifically to this para-15.

“That the para-16 of the ‘grounds is ariswered thus that-the respondents have not taken

support of any rule or law in their rebuttal but have answered the para generally and
denied the contents. Accordingly the answer of the appellant is same as the para-16
of the appeal of the appellant. ; -

- That the para-17 of the grounds is-answered thus that the respondents have not taken

support of any rule or law in their rebuttal but have answered the para generally and

denied the contents. Accordingly the answer of the appellant is same as the para-17
of'the appeal of the appellant. : . '

That the para-18 of the grounds is answered. thus that the respondents have not taken
support.of any rule or law in their rebuttal but have answered the para generally and
denied' the contents. 'Ac,cordingly the answer of the appellant is same as the para-18
of the appeal of the appellant. ‘ ' :

That the para-19 of the g'_'rolunds is answered thus that the respondents have not taken
support of any rule or law in their rebuttal but have answered the para generally and
denied the contents. Accordingly the answer of the appellant is same as the para-19

of the appeal of the appellant.

That the para-20 of the grounds is answered thus that the respondents have»not taken

-support of any rule or law in their rebuttal but have answered the para generally and



e A . ' P L
. BT A - SO el e
. 'f.?-:’jfi‘l.:iﬂ A VYT e e

denied the contents, Aqéordingly the answer of the appellant is same as the pafa-ZO ,
of the appeai of the appellant. ‘ ‘

Prayer:- s ' ] |

U Tt s, therefore, prayed:that the appeal of the appellant may please be
accepted and the respondents may please be directed to grant one premature
increment on move-over of the appellant from BPS- 7 to BPS-8 on 1-12-1997
and one premature increment on move-over from BPS-8 to BPS-9 on 1-12-

. 1999 and arrears thereof may please be given in light of the Pay Fixation
Rules and Superior Courts’ Judgments.

| ‘Dated:E_/LI} /20l

- (ApRellant in person)
M.A. Political Science LLB .
Mobile: 0345-9503 142 _
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BEFORE THE SERVICE TRIBUNAL; KHYBER PAKH
- Service Appeal No. 594/ 0f2014. '

ManzoorAhmad....................... : ..... Appeliant. -

- Versus

- Government of Khyber Pakhtunkhwa & Others........... e, e Respondents.'

AFFIDAVIT IN SUPPORT OF REJOINDER,

[, Manzoor Ahmad son of Amir Jalal resident of Village Marghuz, District Swabi do hereby state
on oath that the contents of the accompanying Rejoinder are correct to the best of my knowledge

and belief and_ili'_qthing has been concealed from thi_s _honourab‘le Tribunai.

Peshawar.

[P (KTEr o, peet

A iy >
5 g 4

&7 T

2, 4

\,@/r,‘ “wg}//{

N\,

N,

A
N,
SR :

CNIC # 16202-103228-5




W@?ﬁiy

*.-, Written Arguments On Behalf of the Appellant Manzoor Ahmad in person.

Subject: Appeal U/S 4 of the KPK Service Tribunal
Act, 1974 for grant of premature increment on
Move-over from BPS-7 to BPS-8 on 1-12-1997 and
one premature increment on Move-over from BPS:§
to BPS-9 on 1-12-1999 and arrears of premature
increments since then. o

Respected Sir,

I have the honour to submit the written arguments in Appeal No. 594 of 2014.The

arguments are directed against the denial of the Respondents of the premature increments on
two move-overs mentioned above: The Respondents ignored the Departmental Appeal of the
appellant for the premature increments and their arrears and for the solution of the problem in
light of the Judgments of the Supreme Court of Pakistan, Lahore High Court, Findings
of Wafaqi Mohtasib (Ombudsman) Islamabad, Letter of Auditor-General of Pakistan
dated 01-04-1992 and Fundamental Rules. The arguments have been based on the
following facts, grounds, legal references and provisions. ‘

FACTS AND GROUNDS LEADING TO THE INSTANT ARGUMENTS:

D

2)

3)

4)

That on 1-12-2010, the entries in the Service Book of the appellant were revised due
to the award of 4 annual increments for the untrained service and so the pay was re-
fixed since 23-5-1988.
(Copy of service book bearing the entry has been
attached on page 10 as Annexure ‘A” to the Service
Appeal)

That due to re-fixation, the appellant has been given Move-over from BPS-7 to BPS-8
on 1-12-1997. His pay in the BPS-7 was Rs. 2695/- PM which was fixed in the next
scale of BPS-8 which was Rs. 2772/- PM. The increase in pay was Rs. 77 which was
less than one increment of BPS-8. The appellant was entitled to one premature
increment of BPS-8 but the respondents did not give him it.

That the appellant has been given Move-over from BPS-8 to BPS-9 on 1-12-1999. His
pay in the BPS-8 was Rs. 2860/- PM ‘which was fixed in the next scale of BPS-9
which was Rs. 2866/- PM. The increase in pay was less than one increment of BPS-9.
The increase in pay,was Rs. 6 which was less that one increment of BPS-9. The

appellant was entitled to one premature increment of BPS-9 but the respondents did
not give him it.

That the Respondent No. 5 has endorsed a letter No. 171-Reg. 1/11/C/85 KM from the
Department of the Auditor-General of Pakistan, Gulberg—III, Lahore Dated: 01-04-
1992 vide the Office of the Accountant General (PR) Sub-office Peshawar. G.T.K
(F)/T-40/VOL-VM/91/2378 Dated: 18-04-1992. The Auditor-General of Pakistan has
defined the word “Promotion” in the said letter. According to his letter, “The matter
has been duly considered and it has been decided that the word “Promotion” used in
this context will include not only promotion from a lower post to higher post but also
from lower' pay scale to higher pay scale by whatsoever means it may be”. The

words “whatsoever means it may be” have special significance in relation to the
instant case of Move-over.




3)

(Copy of letter of the Respondent No. S has been

attached on page 13 as Annexure ‘B” to the Service -
Appeal)

That on 05-01-2014, the appellant submitted the Departmental Appeal to Respondent
No. 4 for the premature increment on each move-over but the respondent NO. 4 did
not inform the appellant about any. action taken on his appeal. Hence there was no
other alternative but to submit the instant Service Appeal before this Tribunal.

(Copy of the Departmental Appeal has been

attached on page 14 as Annexure ‘C” to the Service
Appeal)

It is a unique phenomenon that no one ask the Departmental Authority that
why it failed in 90 days to decide the Departmental Appeal either in one way or
another and adopted silence despite having authority to decide the same but it has
been made obligatory for the aggrieved Civil Servant to make a departmental appeal
to the appellate whether the authority may look to it or not. It is totally unreasonable
concept to make an appeal either to the same authority whose order has aggrieved the

‘person or to the upper authority that ultimately joins a as party in the Service Appeal

before the Court/Tribunal. What does the Supreme Court of Pakistan say about the
Departmental Appeal in (2015 SCMR 456)?

(u) Civil Servants Act (LXXI of 1973)---

.-==-S.,22--- Service Tribunals Act (LXX of 1973), S. 4(1)a)---
Constitution of Pakistan, Arts. 4, 9, 10A, 25, 184(3) & 188---Review petition---
-Civil service-—-Expeditious remedy from the Service Tribunal, hindrance to---
Civil servant could not approach the Service Tribunal unless he exhausted the
remedy of departmental appeal/representation under S. 22 of the Civil
Servants Act, 1973---Section 4(1)(a) of the Service Tribunals Act, 1973,
provided that a civil servant could approach the Service Tribunal, subject to
his exhausting remedy under S. 22 of the Civil Servants Act, 1973, after lapse
of 90 days from the date on which such appeal/application was so preferred---
Civil Servant aggrieved by an order of the department had to file a
representation or appeal within 30 days of passing of such order and if the said

- authority did not decide his appeal/representation within 90 days, he could
prefer an appeal before the Tribunal, after lapse of time as contained under
S.4(1)(a) of the Service Tribunals Act, 1973---Supreme Court observed that
provisions of S. 22 of the Civil Servants Act, 1973 and S. 4 of the Service
Tribunals Act, 1973, were required to be re-examined after insertion of Art.
10A in the Constitution, as it restricted a civil servant from seeking
expeditious remedy from the Service Tribunal which was constituted under the
command of the Constitution; that after the promulgation of Art. 10-A of the
Constitution, it was imperative to re-examine the existing law which

. apparently barred the filing of appeal in the Service Tribunal before the
passage of mandatory 90 days, but practically for 120 days; that in certain
situations a civil servant may face wrath and vendetta of his superiors, if he
refused to carry out their illegal orders, and in such a situation, his
representation etc. to the concerned authority to seek redressal of the wrong

- committed against him may be ignored or outright rejected by the authorities

- under political influence or for ulterior motives, leaving him with no option
but to wait for mandatory period of 120 days to enable him to file an appeal
etc. before the Service Tribunal; that in view of such problems faced by the
civil servants due to lengthy process of filing appeal in the Tribunal and
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availing of relief, it was imperative to provide an efficacious and expeditious
alternate remedy to civil servants by way of allowing them to approach the
Service Tribunal, Federal or Provincial, without waiting for a period of 90
days, as contained under S.4(1)(a) of the Service Tribunals Act, 1973 by
preferring an appeal against the orders; that at touchstone of Art. 10-A of the
Constitution, the issues that were required to be answered were whether S.
4(1)(a) of the Service Tribunals Act, 1973, restricting a civil servant from
filing appeal to the Tribunal after lapse of 90 days was violative of the spirit
and command of Art. 10-A of the Constitution, and whether time frame
provided by S. 4 of the Service Tribunals Act, 1973 debarring an aggrieved
civil servant to approach the Service Tribunal amounted to denial of the relief
to him in terms of Arts. 4, 9 & 25 of the Constitution---Supreme Court further
observed that it was necessary to take up said issues in its suo motu
jurisdiction under Art. 184(3) of the Constitution in a separate proceeding---
Review petition was dismissed accordingly.

247. Before parting with this judgment, we have noticed that a civil servant cannot
approach the Service Tribunal unless he exhausts the remedy of departmental
appeal/representation under section 22 of the Sindh Civil Servants Act, 1973. Section
4(i)(a) of the Sindh Service Tribunals Act, 1973, provides that a Civil Servant can
approach the Tribunal, subject to his exhausting remedy under section 22 of the Sindh
Civil Servants Act, after lapse of 90 days from the date on which such
appeal/application was so preferred. In other words, a Civil Servant aggrieved by an
- order of the department has to file a representation or Appeal within 30 days of
passing of such order and if the said authority does not decided his
appeal/representation within 90 days, he can prefer an appeal before the Tribunal,
after lapse of time as contained under section 4(a) of the Sindh Service Tribunals Act.
These provisions of section 22 of the Sindh Civil Servants Act and section 4 of the
Sindh Service Tribunals Act require to be re-examined after insertion of Article 10A
in the Constitution, as it restricts a Civil Servant from seeking expeditious remedy
from the Tribunal which is constituted under the command of the Constitution.
248. We have also examined the service laws of other Provinces and the Federation
and find that they have similar provisions in their service laws, as contained in Sindh
Service laws. The provisions of section 22 of the Sindh Civil Servants Act and the
Section 4 of the Sindh Service Tribunals Act, restrict a Civil Servant to get
efficacious and expeditious remedy against the order of the department till the expiry
of almost 120 days. After the promulgation of Article 10-A, we find it imperative to
re-examine the existing law which apparently bars the filing of appeal in the Service
. Tribunal before the passage of mandatory 90 days, but practically for 120 days.. The
law also needssto be looked afresh, because writ jurisdiction in the matters relating to

terms and conditions of service against the executive by the aggrieved Civil Servant
is barred under Article 212 of the Constitution.

249. Moreover, this Court has also time and again emphasized upon reinforcement of
good governance and strict observance of rules by the public functionaries. In the
case of Syed Mehmood Akhter Naqvi v. Federation of Pakistan (PLD 2013 SC 195),
this Court has clearly reiterated the settled principles of good governance by stating
that the public functionaries are not obliged to follow illegal orders of higher
authorities. The principle has since been reiterated in order to enforce good
governance and adherence to rule of law in public service.

250. However, a situation could and does arise, in which a civil servant may face
wrath and vendetta of his superiors, if he refuses to carry out the illegal orders.
In such a situation, he has the only right or option to make a representation etc
to the concerned authority to seek redress of the wrong committed against him,
but in many such cases his representation may be ignored or outright rejected
by the authorities under the political influence or for ulterior motives, In that
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case, an aggrieved Civil Servant is left with no option but to wait for mandatory
120 days, enabling-him to file an appeal etc. before the Tribunal. However, in the

intervening period, an aggrieved Civil Servant faces uncompensable hardship
and damage to his career, name and reputation.

251. As a result of existing disadvantages, cumbersome and prolonged processes
of seeking remedies and relief from the administration or Service Tribunal, the
honest, efficient and law-abiding Civil Servants' are frequently left with a
helpless situation of facing victimization at the hands of the administration and
political executive, which tremendously affect their morale, motivation,

character and even their prospects touching the pinnacle of career by the dint of
honesty, efficiency and diligence.

252. In view of the aforesaid problems faced by the Civil Servants due to lengthy
process of:filing appeal in the Tribunal and availing of relief, it is imperative to
provide an efficacious and expeditious alternate remedy to the Civil Servants by way
of allowing them to approach the Service Tribunal, Federal or Provincial, without
. waiting for a period of 90 days, as contained under section 4(i)(a) of the Service
Tribunals Act, by preferring an Appeal against the orders. Therefore, we are of

the view that following issues are required to be answered at the touchstone of
Article 10-A of the Constitution:---

D Whether section 4(i)(a) of the Service Tribunals Act, restricting a Civil
Servant from filing appeal to the Tribunal after lapse of 90 days is violative of
the spirit and command of Article 10-A of the Constitution.

) Whéther time frame provided by Section 4 of the Service Tribunals Act,
_debarring an aggrieved Civil Servant to approach the Service Tribunal amounts
to demal of the relief to him in terms of Articles 4, 9 and 25 of the Constitution.

-

253. We therefore, for the aforesaid reasons, feel it necessary to take up these issues
in suo motu Junsdlctxon under Article 184(3) of the Constitution, in separate
proceedings as the issues, inter alia, are of public 1mportance and have far reaching

effects on the service structure of the Civil Servants in the Federation and the
Provmces

254, Thts Judgment shall also be sent to the Chlef Justices of all the High Courts
through' Reglstrars for their information, perusal and circulation amongst all the
Hon'ble Judges This judgment shall also be sent to the Chief Secretaries of all the
Provinces as well as the Secretary, Establishment Division, Government of Pakistan,
Islamabad, with the direction that they shall streamline the civil service structure in
light of the principles laid down in this judgment. In addition, the office shall also
send copies- of this judgment to the Chairmen of the Federal Service Tribunal,

Islamabad and the Sindh Service Tribunal, Karachi, through their Registrars, for
information and compliance.

Introduction of Move—over

Before starting proper arguments on “Move-over”, it is better to
give a few words in mtroductlon of it. When the pay of the ClVll servant reaches to the
maximum of his pay scale of the post by the addition of the successive periodical increments
and then comes a stage whcrc there is no other alternative but to’ changc the pay scale for the
incumbent of the post and he is given next higher scale of pay. As in the instant case, the pay
of the Appellant reached. to the maximum of the BPS-7 on 1- 12-1996. The scale of pay for
BPS-7 was BPS-7 RS. 1480-81-2695. On 1-12- 1997, he was given new scale of pay i.e. BPS-
8 Rs. 1540-88-2860. Similarly, on 1-12-1998, the pay of the appellant reached to the
maximum of the BPS-8, hie was given new scale of pay i.e. BPS-9 Rs. 1605-97-2860.




ON GROUNDS:

1

2)

3)

4)

3)

The case of the appellant is not for the move-over from lower pay scale to higher pay
scale because the respondents have already given to him to move-overs while re-
fixing his pay from 23-5-1988 to 1-12-2010 but for granting premature increment on
each move-over.... The appellant shall try his best to clarify the admissibility of
premature increment, in light of the Rules and Judgments of the Superior Courts, on
each change of fs;,ca‘lq for the better i.e. when the competent authority grants a civil
servant every new scale of pay, the premature increment sﬁa]l be invariably given.

The Fundamental Rule 19:  The fixation of pay is within the competence of a local
Government, provided that, except in the case of personal pay granted in the
circumstances defined in Rule 9 (23) (a), the pay of a Government servant shall not be
so increased as to exceed the pay sanctioned for his post without the sanction of an

authority compéetent to create a post in the same cadre on a rate of pay equal to his pay
when increased.

Auditor-General’s decision dated the 20" November 1923: The rule
does not give a Local Government power to grant pay in excess of what is
permissible under other rules in the Fundamental Rules. Thus it does not
enable a local Government to grant an initial. pay higher than what is
penmss:ble under Fundamental Rule 22. But once an initial pay is fixed under
Fundamental Rule 22, Fundamental Rule 27 enables an authority mentioned
therein to:grant advance increment immediately. Thus in fact, Fundamental
Rules’ 22 and.27 read together enable an authonty mentioned in Fundamental

Rule 27 to fix initial pay in excess of the amount perm1531ble by Fundamental
Rule 22 on}y

Fundamental Rule 22 (a) (ii): When appointment to the new post does not involve
such assumption, he will draw as initial pay the stage of the timescale which is equal
to his substantive* ‘pay in respect of the old post, or, if there is no such stage the stage
next below that’ pay PLUS personal pay equal to the difference, and in either case will
continue to draw: that pay until such time as he would have received an increment in
the time-scale of. the “old post or for the period after which an increment is earned in
the time-scale of . the new post, whichever is less. But if the minimum pay of the time-

scale of the new:post is higher than his substantive pay m respect of the old post, he
will draw that mimmum as initial pay.

Fundamental Rule 23 The holder of a post, the pay of which is changed, shall
be treated as if: he's ‘were transferred to a new post on the new pay; provided that he
may at his option-rétain his old pay until the date on which he has earned his next or
any subsequent -increment on the old scale, or until he vacates his post or ceases to
draw pay on that nme scale. The option once exercised is ﬁnai

According to the Fundamental Rule 24, “An increment shall ordinarily be drawn as a
matter of course unless it is withheld”. The point of contention is that the appellant
was deprived of the annual increments both for the years 1997 and 1999 on the
pretext that the appellant has been given move-overs. The rule says that increment
shall be drawn:as a matter of course unless it is withheld meaning thereby that the
increment is wnthheld when the conduct of the civil servant is not good and work is
not satlsfactmy -According to the Pay Fixation Rules,” 1978, Rule 7, at least six
months service is required for the accrual of the annual .increment but in the instant
case the appellant has rendered 2 years service but was deprived of the annual
mcrements for 2 years. Financial Promotion was given but the increase in pay was not
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6)

equal to even one increment of the upper scale! The aim of the financial rules is not to
inflict financial loss to a civil servant in the re-fixation of pay due to any kind of
promotion The “appeliant gets the support of an Authority of the Court which is
suitable in the instant case because the aim is to mterpret the financial rules to the °
advantage of the ¢ivil servant. “That. Fixation of pay oh promotion—Protection.—
Foreman of WAPD_A in pay scale of Rs. 750-75-1,500 and when drawing pay @ Rs.
1,500 p.m. was promoted as Junior Engineer in the pay scale of Rs. 500-50-1,000/50-
1,250. In the matter. of fixation of his pay in the higher post the formula that Personal
pay plus basic' was not to exceed the maximum of this pay scale of the new post was
pressed on the basis of Fundamental Rule 22 but the official suffered a loss in the
fixation of his-pay. On his appeal the Service Tribunal held, he was drawing the

" maximum of this scale of Rs. 1,500 p.m. when he was promoted as Assistant Engineer

(Grade 17). Even though the appellant was promoted to higher grade and had to
shoulder greater responsnbllmes the pay scale available to-him was 500-50-1,000/50-
1,250. Even the ' maximum of his scale was lower by Rs. 250 than his maximum scale
of the Foreman. The appellant, therefore, claimed that he had a legitimate right to be
placed in Grade 18 as per F.R. 22(a)(i). However, as laid down of (J)(i) of the
National Scales of Pay and Allied Matters, (page 319 of Estacode). “An employee
who will be ad;usted in, or whose basic pay scale is national Scale 16, will be allowed
to move over only up to and including National Scale 17.” From this quotation it is
clear that the appellant cannot be allowed to skip scale 17 and go over to scale 18. For
such contmgencaes the award of personal pay fundamental Rule 9(23) is relevant.
This Rule has broad ‘meaning and wide application, the underlying spirit being to save
a Government’ servant from financial loss. If the personal pay plus the basic pay is not
to exceed the: maximum of the scale of the new post then we have defeated the very
purpose of the rule namely to save a Government servant from loss of pay. In fact
this narrow and: umust interpretation whereby we wish to inflict the punishment of
basic pay plds"'péfsional pay not to exceed the maximum of the scale is not supported
by any rules. We hold, therefore, that the basic pay plus pérsonal pay could very well-

_ exceed the maximunm of the scale if by so doing we save a Government servant from

financial loss.:We shall, therefore, treat personal pay as; an independent entity over
and above the scale of pay for that is the only benign way a benign rule can be
interpreted and. not -as has been done in our files by strangling attachment to rules

wrongly mferied or. mterpreted to grave detriment of the- appellant (1982 PLC (CS)
356). .

Fundamental Rule27 An authority may grant a, premature increment to a

Government sé;r nt pn a time-scale of pay.if it has power. to create a post in the same
cadre on the same scale of pay.

Audltor General s decisions dated 3™ January 1924 e9) In drafting
the Fundamental Rules it was clearly recognised- that Fundamental Rule 27

would: enable initial rates of pay, to be fixed otherwise than in the manner
emmcnated ‘in Fundamental Rule 22.

(2  The -'expression “scale of pay” represents the maximum of the scale
~which’ is to be taken into account for determining the authority
z"com petent to sanction increments rather than the stage of it.

3) 'When the Auditor General sanctions advance increments in future, he
will definitely state if it is intended that a full year’s benefit should be
_given, whenever this is not stated in an order, the recipient must serve

- for a full year on the new rate before he can earn another increment.
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8)

9

Fundamental Rule 28 . The authority which orders the transfer of a
Government servcmt ‘as a penalty from a higher to a lower grade or post may allow

him to draw any pay, not exceeding the maximum of the lower grade or post, which it
may think proper

Fundamental Rule 37: Personal Pay.—Except when the authority sanction it
orders otherWIse personal pay shall be reduced by any amounts by which the
recipient’s pay may be increased, and shall cease as soon as his pay is increased by an
amount equal to hls ‘personal pay. :

That Admissi_bitifyfof next higher Revised National Pay Scale: According to the
Rule 8 (1) A civil servant holding post in the Revised National pay Scales 1 to 15,
who has reached the maximum of a Revised national Pay Scale shall be allowed the
next higher Revised national pay scale with effect from the 1 day of December of the
year in which he completes.one year of such service at the said maximum as counts
for increment under these rules, subject to the condition that there is no
adverse entry in the Annual Confidential Reports of the civil servant in Revised
National Pay Scale 4 to 15 for the last four years. If this condition is not fulfilled, he
shall wait at thHe said maximum till he has earned in succession four Annual
Confidential Reports without any adverse entry and hlS move over to the next higher
Revised National Pay Scale shall take effect from the 1™ day of December of the year,
following the. year for which he earns the fourth such annual confidential report.

10)That leatlon of pay on promotion: Rule 10 (1) (i) Subject to the provision of rule

11)

11- Where a civil servant is promoted from a lower io-a higher post in Revised
National Pay Scales 2 to 19 where the stage in the Revised national pay Scale of the
higher post, next. above the pay of the civil servant concérned in the pay scale of the
lower post, gives a pay increase equal to or less that a full-increment of the pay scale
of the higher post; the initial pay in the Revised National Pay Scale of the higher post

shall be fixed after allowmg a premature increment in the Rewsed National pay Scale
of the higher post

Rule 10 (1) (m) ptescribes that where a lower and a hfgher pay scale have been
prescribed for.the same post, the pay on promotion from the lower to the higher scale
upto Natlonal Pay Scalc 19 shall be fixed in the manner glven in clause (i) above.

That Selectxon grade was not supported by any rule nor in- -selection grade the post of
the employee was ‘changed or given higher resp0n31b111ty but when selection grade
was given the scale was changed from the lower pay scale to higher pay scale, he was
given one premature increment of the higher pay scale. A Court’s authority is relevant
on the point, 2001.SCMR 252. According to this selection grade was not a promotlon
in strict sense of the:word though the same had overtones of promotion in view of the
financial benefit-invelved. Expression “selection grade” was confined to revision of
basic pay scale-and did not find mention in Section 8 of Civil Servants Act, 1973 and
Civil Servants (Seniority) Rules, 1993 under which seniority list of civil servants was
required to be prepared with reference to a service, cadre, or post and not grade”. On
comparing and contrasting this authority with the concept of Move-over and the
denial of the respondents of premature increment on each move-over give rise many
questions whu,h needs the keen consideration of this Trlbunal

(i)  Selectjon Grade is not supported by any. rule while Move-over is
supported by Rule 8 of the Pay Fixation Rules, 1978.



(i) Selection Grade is considered as promotion by the Respondents

- because during the re-fixation of pay of the Selection Graded Civil

Servant the pay is re-fixed according to the Rule 10(1)(i) of the Pay

. Fixation Rules, 1978 and one premature “increment is granted if the

" increase in the pay is less than one increment of the higher pay scale

while Move-over is not considered as the promotion like the Selection

" Grade and the Civil Servant is not granted ‘'one premature increment on
‘acquisition of higher scale.

(i) .If in the Move-over, the Civil Servant is not given post of higher
: - responsibilities, the same can be said equally for the Selection Grade in
which also only the pay scale is increased along with a premature
“increment while in the Move-over only the next higher scale without

the benefit of premature increment is given.”

(iv)  Selection Grade was given to a Civil Servant without any

. Condition/Stipulation of ACRs etc while for granting the Move-over

there is a proper procedure and condition of good ACRs which

procedure is often is adopted for the promotion of the civil servants

tfrom the lower pay scale posts to the higher pay scale posts involving
assumption of responsibilities.

(v) . Whether it is not anomalous official conduct and character of the
Respondents that a procedure which is meant for the promotion of the
civil servants from the lower posts to the higher posts be applied on the
Cwnl Servant eligible for the Move-over to the next higher pay scale

* but at least the benefit of premature increnient attached to that concept
,be demed to the civil servants eligible for the move-over?

12) That the Up gladation of post/Civil Servant also attracted the attention of the .
respondents and the appellant since 1-10-2007 when the appellant was upgraded from
BPS-7 to BPS-12. The upgraded teachers were entitled to one premature increment
from the date of their up-gradation but the Respondents were not willing to pay them
the premature increment while fixing their salaries in the upgraded scale in the year
2007 and delay the matter till the year 2014. Thus the ‘controversy entangled the
teachers and: respondents till 30-5-2014 when the respondent No. 2 admitted/accepted
one premature: increment on up-gradation to BPS-12 vide No. FD (SO SR-1) 2-
123/2014 30-5-2014. The appellant has challenged the Notification on the ground that
it has denied the arrears of one premature increment since 1-10-2007 to 30-5-2014
before this Tribunal vide Service Appeal No. 1062 of 2015. According to the
Respondent No. 2, the Notification has been issued in pursuance of Government of
Pakistan Finance Division O.M. NO. 11(4)R-2/2011-1153/2013 dated 31-05-2013 but
the Respondent No. 2 has not fully complied the referred Notification of the
Government -of Pakistan which is clear from perusal .of the referred letter. The

" question in the letter was: If ves what would be the criterion of admissibility for
grant of premature increment and arrears on up-gradation? The answer was:
Where the stage in BPS of higher (up-graded) post next.above the pay admissible
in BPS of lower (pre-up-gradation) post, gives the increase in pay equal to or less
than a full increment of higher BPS, the initial pay in the BPS of the higher (up-
graded) post will be fixed after allowing a premature increment in BPS of higher
post. The letter is silent in relation to the arrears of the premature increment but the
respondent No. 2 on his own wrote in the impugned Notification which he claims to
have been issued in-pursuance of the letter of Government of Pakistan that “The pay
of the concerned employee shall be fixed in accordance with premature and he

8



shall not be.entitled to any arrear in this behalf”. T‘If_nfere is another letter of the
Government of- Pakistan Finance Division dated 18-9-2015 which allow for the
arrears of proforma promotion and up-gradation. It can be safely said that the

Respondent N'd.fZﬁ, has deceived the civil servants in the Impugned Circular dated 30-
05-2014. e

‘.Whé‘.itl does the Supreme Court of Pakistan say about the concept of up-
gradation has been’ explained in the Civil Appeal No. 308 of 2014 Government of
Pakistan M/o. Railways, through its Secretary, etc VERSUS Jamshed
Hussain Cheema & others

6. Leave.to appeal was granted in this case, inter alia, to examine whether the
private respondents, being civil servants, could have invoked the writ
Jurisdiction of the High Court as regards their grievance, which according to
learned ASC for the appellants, related to terms and conditions of their
service. Today, when the learned ASC for the appellants was confronted with
the ratib;ofjudgment in the case of Ali Azhar Khan Baloch v. Province of
Sindh (2015 SCMR 456), relating to concept of up-gradation of posts, he
candidly did not dispute the legal position that up-gradation to higher scale
is not equivalent to promotion and no concept of up-gradation, as one of the
terms and conditions of service, was provided under the Civil Servants Act,
1973. Therefore, for any grievance with reference to up-gradation, remedy
was not available to the respondents before the Service Tribunal. However, he
forcefully argued that up-gradation of scales was purely a policy decision,
which was to be taken by the competent authority with the approval of the
Government " and in this regard the decision of the competent authority
regarding up-gradation of different employees of the appellants was final and

it could "no't‘ be interfered with by the Court, as has been done in the instant
case by both the Courts below. o

13) The clarification’ of the concept of the move-over whether it amounts to financial

promotion in light of the Superior Courts’ Judgments

(a) Mr. J_u,'sf_vtivce Manzoor Hussain Sial, as a Judge of the Lahore High Court in
Writ Petition No. 223 of 1992 in which it was observed that “there is
abundant’ authority now available which is to- this effect that change of
grade from lower to higher in the pay scale amiounted to promotion of the
employee” and number of decisions were rcfer_féd to." '

(b)  There is another authority from the Lahore High Court 1984 PLC 1620,
Pakistan” Railways Vs Fazalur Rehman and’ others which clarifies the

concept of move-over thus:

: (é)’“l’avmenf of Wages Act (IV of 1936)--

~-Ss. L5 & 17 and Provisional Constitution Order (1 of 1981), Art. 9—
Promotion—Railways employee-Placed in higher grade cannot be said
tohave not been Promoted-Plea of Railways that employees not
‘promoted but only placed in higher Grade‘ﬁpbt entitled to claim benefit
of fixation of pay in hi§her Grade according to principles prescribed by

- Notification, dated 22" June, 1972 for fixation of pay on promotion to
higher Grade-Rejected-Order of Authority/Appellate Court under S. 15
or S.17 of payment of Wages Act, 1936 allowing application claiming
_ijaym'e;nt of illegal deduction of wages as admissible on being placed in
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,g_'hu,her. Grade challenged in Constitution Pentlon——lmpugned order
o "upheld by High Court. :

ot The learned Judge Mr. Justice Manzoor Hussain Sial says in
- pala -4 of this Judgment thus “1 have considered the contentions raised
“by: Ieamed counsel for the petitioners but find my unable to agree with
Vhlm For proper appreciation of the first. contention of the learned
' counsel the relevant para. (H) of the Notification, dated 22™ June,
1 972 is reproduced hereunder:-

‘ - “(H) in cases of promotion from a lower to a higher post, where
~the stage in the National Scales of the higher post noted above the
‘substantlve in the National scales of the lower post gwes a pay increase
. equal.to or less than, a full increment, theinitial pay in the National
- Pay Scales pertaining to the higher post will be fixed after allowing a
premature increment in the National Pay Scales of the higher post. The
existing rules/orders regarding grant of minimum pay increases on
. promotion shall be treated as withdrawn.” -
' The first contention of the learned counsel that the respondents
“were not promoted but only placed in higher Grades, that those
'enjoyed by them previous to 1 May, 1979 has not force. After the
‘instructions of change in nomenclature of service and abolition of
classes status of officials is signified by Grades. It cannot, therefore,
be said that the person be placed in the higher Grades were not
promoted. Moreover, the petitioner had béen himself interpreting the
~_provisjons as'contained in para. (H) of the Notification to allow benefit
* 16 the incumbents, as is evident from the documents Exh. P. 2 to Exh.
P/5 (Annexures “G”, “H” and “J”), respectlvely

The learned Judge in para-6 of the Judgment says that the
contesting respondents were entitled to the amounts claimed which
 wererightly allowed by the respondents. Nos 19 and 20.

(©) There is an authorlty from the Supreme Court of Pakistan, 1991 SCMR

696 Govémment of the Punjab through Sccretary Services, Punjab, Lahore
and 4 others Vs Muhammad Awais Shahid and. 4 others thus,

Q Constltutlon of Pakistan (1973).-

] 'A--Art 212(3)—-Leave to appeal was granted in order to examine the
. correc{ness of the view taken by the Service Tribunal with regard to
the grant of enhanced scale of pay in the basic scales of pay to officers

~who had the fixed percentage of posts of the same category in the
. h|0her scale ofpay :

. b . Punj ab le Servants (Change in Nomenclature of services of
S ‘Abol:tlon of classes) Rules, 1974— '

- =R 2{8)——Change of grade or scale of pay for the better would amount
" to promotion.

{c) Punjab Civil Servants Pay Revision Rules, 1973--
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(d)

(e)

- --R 9—Change of scale is promotion.

.. gd) Pumab Cwnl Servants pay Revision Rules, 1977--

RS 8, (3)—Rulc is a substantive rule and would have no retrospective
c apphcatlon '

' _@ Civil Service--

~::~-Lhange of grade or post—Effect——Whenever there is a
;uhange of grade or post for the better, there is an element of

- selection involved that is promotion and it is not earned

- automatlcal]y, but under an order of the competent Authority
to be passed after the consideration on the comparative
sultablhty and the entitled of those incumbents.

There is an authority from the Supreme Court of Pakistan, 1993 Supreme
Court 187 Abdul Matin Khan and 2 others Vs N.W.F.P. through Chief
Secnetal y and 2 others thus, :

{a) le Service~—Promotion —Change, of grade to higher Pay
: emle amounts, to promotion.

Gover nment of the Punjab v. Muhammad Awais Shahld 1991 SCMR 696 ref.

are

' :A"-ln thls Judgment Chief Justtce Mr. Justlce Muhammad Afzal
~ Zullah says that the learned counsel for the appellant in
- Appeal No. 183-P of 1990 tried to argue that the change of
- grade to a‘higher pay scale does not-amount to promotion.
- He wanted' to rely on some circular in. this behalf. However,
~ when a recent judgment of this ‘Court contrary to his
" submission was pointed out to him he could not pursue the
-'_‘-ﬂf:.pomt any - further. It is Government of the Punjab v.
:Muhammad Awais Shahid 1991 SCMR 696.

The appellant relles on the -Findings from the Wafaqi Mohtasib
(Ombudsman s) Secretariat Islamabad) Case No. reg. H/6/83/97-202 Date
of Registration]5-8-1997. In this authority Justice (Rtd) Abdul Shakurul
Salam "Ombudsman says “in his decision dated 26-5-1998 under the
SubJect DELAY IN GRANT OF PREMATURE INCREMENT ON HIS
GFTTING MOVE-OVER thus.

'I he ‘complainant was “brought to the next hlgher grade”, commonly
called granted “move-over”. He was not allowed premature increment.
e Hence the complamt

' He.~re_:11es on the Findings in the case of Mi;"z:a Muhammad Rafiq. Facts

identical except that the complainant is a gazetted officer in the Postal
' Depmment ‘whereas the complainants in“the afore-mentioned cases
were non-gazetted officers belonging to the Railways.
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M;‘.’ Mehboob Elahi, Joint Secretary (Regulation), Finance Division

-hds:appeared, and submitted that a person who is “brought from the
- "nexthigher National Scale” or what is. .ccommonly called granted
- “move-over™ is not entitled to a premature increment. Premature

incrément is only allowed when there is.a promotion from a lower

grade post to a higher grade post.

) 4"£“Ah‘e'."."_a'1rgumen't is not doubt specious but tb.ér'e are hurdles in the way.

Vide letter of the Accountant General Pakistan Revenue No. 1-73/vol-

- XXVI11/2341-C, dated 5-5-1992, it has been reported “that it has been

decided by the Auditor General’s office that the word ‘promotion’ used
in this context will include not only promotion from a lower post to a

" higher post but also grant of higher pay scale by whatsoever means it

- may. be”. :

" Then, thee are Judgments delivered by M. Justice Manzoor Hussain

Sial,-as a Judge of the Lahore High Court in Writ Petition No. 223 of
1992 in which it was observed that “there is abundant authority now

~available which is to this effect that change of grade from lower to

- higher in the pay scale amounted to promotion of the employee” and
. number of decisions were referred to. There is another judgmerit by the
- Learned Judge reported in 1984 PLC 1620 Pakistan Railways versus
* Fazalur Rehman_and others wherein it. was observed that “it was

coritented (by the Counsel for the Railways) that they (employees) -

:_i.- were-not promoted to higher post but were placed in higher grade”.
" The'Learned Judge observed as follow:

~ “For ‘proper appreciation of the first contention of the learned

~ “counsel the relevant para. (H) of the Notification, dated 22™
June, 1972 is reproduced hereunder:-

“(H) in cases of promotion from a lower to a higher
-« post, where the stage in the National Scales of the higher post
- noted-above the substantive in the National Scales of the lower
" post gives a pay increase equal to or.less than, a full increment,
the initial pay in the National Pay' Scales pertaining to the
higher post will be fixed after allowing a premature increment
in the National Pay Scales of the higher post. The existing

Y rules/order regarding grant of minimum pay increases on
.. promotion shall treated as withdrawn:”

~ The first contention of the -learned counsel that the
respondents were not promoted but only placed in higher
Grades, that those enjoyed by them previous to 1% May, 1979
has not force. After the instructions of change in nomenclature
- of service and abolition of classes, status of officials is signified
" by Grades. It cannot, therefore, be said that the person be
placed in the higher Grades were not promoted.”

.

: T!iéﬁ, there is a judgment of the Learned Supreme Court of Pakistan in

the case of Government of the Punjab versus Muhammad Awais

. _Shahid ete, 1991 SCMR 696 wherein Mr. Justice Shafiur Rahman,

held that “under the existing rules consistently practiced that wherever
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there is a change of grade or post for the better, there is an element of

: se]ecnon involved that it is promotion and it is not earned

: 'mtomatlcally, but under an order of the: _competent authority to be

- passed after due consideration on the comparanve suitability and the
i Ar-ntlt]ement of those incompetent (probably in competition).” “Move-
. over” is always granted by the authority competent to do so. In the case
- of Mr. Abdul Mateen and two others vs NWFP through Chief
L Secretary (PLD 1993 s.c. 187 at pay 190) Mr. Justice Muhammad
" Afzal Zullah, Chief Justice of Pakistan. ‘observed that the learmned
: Lounsel for-the appellant argued that “change of grade to higher pay
. sca]e does not amount to promotion. He"wanted to rely on some
wculars in this behalf. However, when a recentjudgment of this Court

o u,ontrary to his submission was pointed out to him he could not pursue
- the point any further”. :

7. In view of the above, it is quite clear that when the complainant was
-~ allowéd to go from lower grate to hlgher grade that amount to
promotion ‘for entailing a premature increment. It is, therefore,
recommended . that the dues of the comp]amant be calculated
accordmgly and paid to him within a month

8. Cgmphance to be reported soon thereafter

o _ (JUSTICE (RTD) ABDUL SHAKURUL

DATED: '_;'-726-5_-1998.

Prayer:- : :

- It i lS, therefore, prayed that the appeal of the appellant may
please be. accepted and the respondents may please’be directed to grant one
premature increment on move-over of the appellant from BPS- 7 to BPS- 8
on 1-12-1997 -and one premature increment on inove-over from BPS-8 to
BPS- 9 on 1:12-1999 and arrears thereof may p!ease be given in light of the
Rules and Superlor Courts’ Judgments. _

Dated: 22-11-2017, =+,

Manzoor Ahmad Marghuzwal
Advocate o

B.Se; B.Ed; L.L.B. M.A. Political
Science i
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