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EP 86/2020

29.12.2021 Counsel for the ‘pettt,ioner and Mr. Noor Zaman Khattak, Dtstrir;t

Attorney alongwith Sohail Ahmad Zaib, Litigation Officer, Naseeb Khan,
S.0 (Litigation), Farhad- Durrani, AAO, Gul Moeed, DAO and Sabir Sultan
Senior Auditor for the respondents present |
Further arguments have been heard. Case to come. up for order
anngwnth EP No. 84/2020 on 19 01.2022 before S.B at Peshawar ‘

Camp Court, A/ ‘ ad

19.01.2022 Petitioner in'person and Mr. Noor Zaman, District Att0rney for
the respondents present. ‘

Vide our detailed order of today in Execution Petition No.

84/2020, titled “Muhammad Bashir Vs. the Chief Secretary,

Government of Khyber Pakhtunkhwa Peshawar and others”, this -

Petition stands dlsposed of as per Para-4 of the order There is no .

order as to costs. File be con5|gned to the record room.

(AHMAD SUCTAN TAREEN)
Chairman

ANNOUNCED
19.01.2022
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Counsel for the pef7éovmn present. Mr.  Muhammad Riaz Khan
Paindakhel, Asstt. AG alongwith Sohail Ahmad Zaib, Litigation Officer,
Muhammad Saleem, S.O (Litigation), Naseeb Khan, S.O (Litigation) Sabir
Sultan, Senior Auditor for the respondents present.

Partial arguments heard. Representatives of the respondents are
directed to produce record pertaining to execution pet'itionl at hands. To
come up for record and further érguments on 01.12.2021 alongwith E.P
No. ‘84/2020 before S.B at camp court, Abbottabad.

M

Camp. Court, A/Abad

Counsel for the petitioner, Mr. Muhammad Riaz Khan Paindakhel,
Asstt. AG alongwith Sohail Ahmad Za‘ib, Litigation Officer, Amanatullah
Qureshi, Deputy Secretary (Litigation) Finance department, Guf Moveed,
Accounts Officer, = Sabir Sultan, Senior Auditor for the respondents
present.

Case to come up further arguments anngWith EP No. 84/2020 on
27.12.2021 before S.B at camp court, Abbottabad.

Chairman
Camp Court, A/Abad

Petitioner in person and Mr. Muhammad Rasheed, DDA alongwith
Sohail Ahmad Zaib, Litigation Officer, Naseeb Khan, S.0 (Litigation),
Farhad Durrani, AAO, Gul Moeed, DAO and Sabir Sultan, Senior Auditar
for the respondents present. | |

Case to come up for further arguments alongwith EP No. 84/2020 on
29.12.2021 before S.B at camp court, Abbottabad.

Chairman
CGamp Court, A/Abad



- 08.09:2021 Petitioner in person and Mr. Muhammad Adeet Butt
Addl. AG alonngth Syed Naseerud Din, ASS|stant for the .
respondents present.

To come up alongwith connected Execution Petition No.
| 84/2020, for arguments on 13.10.2021 before S.B. |

&

, 13.10'..-2021 -~ Learned counsel for the petitioner present. Mr. Kabirullah
) Khattak, Additional Advocate General for respondents present..

Learned counsel for the petitiOner contended that argunients '

in execution petition have already been heard by the S.B pre5|ded :
EPHo 8#/&&0

by the Hon'ble Chairman vide order sheet dated 05 08. 2021 He -~ .

- therefore, requested that the execution petition may be placed

before the same S.B. It wouId be in fitness of the case to post the.

instant execution petition before the same S.B. To come up for

further proceedmgs before the S.B on 17. 11 2021.

(MIAN MUHAMMAD)
MEMBER (E)

17.11.2021 Counsel for the petivtioner and Mr. Muhammad Riaz Khan Paindakhéi,
Asstt. AG alongwith Naseeb Khan, S-.O_ and Sohail Ahmad Zaib, Litigation |
Officer for the respond'ents present. | o -
To come up for arguments alongwith connected Execution Petition

No. 84/2020 on 29.11.2021 before S.B at Camp Court, Abbottabad.

Ch?é(?m/

Camp Court, A/Abad
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"07.04.202'1 - Due to demise of the- Worthy Chairman the Tribunal is-
defunct, therefore case is adjourned to 14 07.2021 for the _
same as before "

14.07.2021 - Petitioner alongwith counsel and Mr. Muhammad .
S Adeel Butt, Addl. AG for the respondents. present. |
' Reply has not been submitted despite last chance.
On assurance of learned AAG another chance is given to -
‘the respondents to subnit reply seven days before the
date ﬂxed To -come up for arguments on petition: on
05.08.2021 before S.B.

05.08.2021 Counsel for the petitioner andM‘r.- Kabirullah Khatta'k‘,,. |
Addlr AG for the respondents present, |
To come up alongwith connected Execution Petltlon
No 84/2020 “Muhammad Bashir Versus: Accountant_
General Khyber Pakhtunkhwa, P_eshawar and others” for

arguments on 08.09.2021 before S.B. ;

ChM
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Petitioner is pre"sent‘in person' Mr. Kabirullah Khattak,
Additional Advocate Generai for the respondents is also present.

Accord:ng to the petltnoner his counsel is suffering from

COVID-19 and is conﬁned to bed and cannot attend th;s Tribunal

today. Requested for adJournment Adjourned to 24. 03 2021 on
ore S.B.

which date file to corne up for reply and arguments .

(MUHAMMAD JAMAL KHAN)

MEMBER~(JUDICIAL)

¢ 24.03:2021 Petitioner with counsel present.

Kabir Ullah Khattak learned Additional Advocate
General alongwith Naseeb Khan S.0 for respondents
present. '

File to come up alongwith CM No. 84/2020 on

07.04.2021 before S.B. - Q

(Rozina Rehman)
Member (J)




28.09.2020 Counsel for the petitioner present.

 04.11.2020

Notlces be issued to respondents for submission. of’
reply and arguments on 04.11.2020 before S.B.

~ Chairl¥an

Petitioner is present in person. Mr. Kabirullah Khattak,
Additional Advocate General for the respondents is also present.
~ Since the Members of the High Court as well as of the

: D'i's't’-rictn Bar Association, Peshawar, are observing strike today,

therefore, learned counSeI for petitioner is not available today.

" Adjourned to 03 12.2020 on which date to come up for reply and
L

'arguments before S.B.

(MUHAMMAD ] - KHANY ™
MEMBER (JUDICIAL) .

: 03'12.;2020. - Petitioner in person and- Nasib Khan, SO for

respondents No. 3 alongwith Addl. AG for the
respondents present. '

Pétitioher requests for adjo‘urn‘me.n't as his Iea_rned
counsel is engaged before the "Apex Court today.
Adjourned to 25,01.2021 before S.B.

\\

“Chairman



Court of

Case No.-

Form- A

FORM OF ORDER SHEET

/2020 o

S.No.

Date of order
" proceedings-

Order or other proceedings with signature of judge

7
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122/04/2020

109.06.2020

.08.2020
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The Misc. applicatioh of Mr. Wajid Ali Shah presented today by Mr.
Sardar Muhammad Ghazi, Advocate, may be entered in the relevant

Register and put up to Court for proper order please.

REGISTRAR ™

This Misc. Application be put up before S. Bench for preliminary

hearing to be put up on 56?[06! YOOZ .
Ve

MEMBER

- Nemo for the appellant.

2xt date of hearing.

Adjourned to 11.08.2‘020 before S.B.

Chairmén

Nemo for the petitioner.

" On the last date of hearing notice was ordered to be
ed to the petitioner/counsel for today. The recofd;' however,
ereft of copy of such notice. Office shall issue the requisite
ce for 28.09.2020 without fail.

Adjourned accordingly.

\|

Chairman’

Notices be issued to appell_ant/learned counsel for the l
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
) TRIBUNAL, PESHAWAR .

CM.No.__ 6 j2020°

Service Appeal No. 1276/2007

Wajid Ali Shah

.................. Applicant -
VERSUS
Accountant General KPK and others
' : : ....Respondents
CIVIL MISC. APPLICATION UNDER SECTION OF CIVIL

SERVANT ACT, 1973

APPLICATION U/S 151 CPC SEEKING
DISPENSATION TO FILE CERTIFIED COPIES OF

CERTAIN DOCUMENTS
E
INDEX
S.NO. DESCRIPTION OF DOCUMENTS PAGES
1 Civii Misc. application along with affidavit 2
/-

2 Judgment of Supreme Court dated 28-11-

2019 passed in CPs No. 5128, 5129 &

5130/2017 q - /O
3 Judgment of KPK Service Tribunal, Peshawar |

in Appeal No. 1276/2007 dated 12-05-2009

titled, “ Muhammad Akram V/s  Distt.

Coordination affairs Abbottabad and others /) — 2/
4 '| Judgment of Supreme Court dated 19-07-2007

in CPLA No. 525/2007 - | 22 24
!:;':., ' f..s-':v'hwv __»*,JJ jaif?.*bl’w‘ﬁk TR O17%
Y Grounds of CPLA No. 5129/2017 Ix<~-29
) D A G L) S | ’
¢l “Application for dlspensatmn W1th affidavit  © [23s .—-31
G Vakalatnama . I ,

; - | i . plicant
' through :- /

(Sardar Muhammad Ghazi)
Advocate Supreme Court of Pakistan
office No.12, First Floor,

Mali Plaza , Saddar Rawalpindi

Cell No. 0300-8562850
Dated:- 12-03-2020 :

——isy
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERV[CE
TRIBUNAL PESHAWAR

C.M. No. 8/6

in
Service Appeal No. 1276/2007

/2020

Wajid Ali Shah, S/o Muzammal Shah Senior CT. Teacher
Government -High- Secondary School Bandi Dhundan Abbottabad,
R/o Village & Post Office Banda Pir Khan Tehsil and Distt.
Abbottabad, | |

..... Applicant
Versus - '

1. Accountant General Khyber Pakhtunkhwa , Peshawar.
2. District Comptroller ofAccounts, Abboottabad. '

3. Government of Khyber Pakhtunkhwa through Secretary Finance
Department Peshawar

4. Government of Khyber Pakhtunkhwa fhrough Secretary
( Elementary & Secondary Education) Department

CIVIL MISC. APPLICATION UNDER SECTION OF CIVIL
SERVANT ACT, 1973

Respectfully Sheweth:-

1.  Based on the judgment, delivered by Hon’ble Supreme Court of

Pakistan in CPLA No. 525/2007 (RASHID IQBAL KHAN V/S
DISTRICT Coordination officer, Abbottabad and others) , this
Hon'’ble Service Tribunal of KPK was pleaéed to allow App‘eal No.

1276/2007, “tilted Muhammad Akram V/s District Co-Ordination
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Officer , Abbottabzrl.awgf;d'othe“f:s" vide judgment dated 12-05-
2009 along with 267 appeals (including the applicant )

‘whereby benefit of four (4)4 advance increments for obtaining
- MA/ MSc qualification, was extended to all the éppel]ants (267 in

number) including the applicant.

Operative paragraphs of Supreme Court judgment dated 19-07-
2007 and Service Tribunal, KPK ,dated 12-05-2009 (A&B), are

reproduced hereunder:- -

 JUDGMENT OF SUPREME COURT DATED 19-07-

- 2097 |

"3 Learned - Additional Advocaie General
attempted to argue in view of the higher scale
granted to Elementary School Teachers  in
pursuance of the circular letter dated 07-08-1991,
which was personal to them, the pefitioners would
not be entitled to the- incentive of advance
increments contemplated by ciiréulaf letter dated
11-08-1991 but he is unable tb cite any principle
of law or auih'ority for placing this interpretation.
we find that ,"while ciréular' letter dated 07-08-
1991 exclusively deals with the scales of pay of
school 'teachers-in different categories, circular

letter dated 11-08-1991 provides for the revision
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of baschay scalesand grant  of annual
increments and advance  increments for all
provincial civil servants in NWFP without any
excéption, Since the teachers or the employees in
Education Department have never been expressly
or taken by the Tribunal being erroneous cannot
be sustained at law. In fact, it suffers from clear
misconception of law and misconstruction of the
circular lettér ( supra)”

4 - For the dforesaid facts, circumstances and
reasons, we, are of the considered view that the
Tribunal - committed a serious error of law,
therefore, the impugned judgment is liable to be
set-aside . Consequently , we convert these

petitions into appeals and, on acceptance, declare

that the petitioners would be éntitled to four

advance increments with effect from the date of

qualifying MA/ MSc. exam”

SERVICE TRIBUNAL KPK lUDGMENT.DATED 12-

05-2009 PARA NO.7 & 8 REPRODUCED:
|

“7. The official respondents in -the above
mentioned appeals as well as the other concerned
officers/ officials in the Province are directed to

follow the above quoted judgments in their true

letter and spirit and without compelling the
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respectzv% righch'oIdérs to enter into litigation
with the respective official respondents , otherwise
the costs of their litigation shall be recovered from
;he pay and pension as well as person and property
of the defaulting concerned officer, through after
fixation of responsibility on them as a result of

proper enquiry.

8.  The remaining similarly placed persons may |

submit applications/ representations to their
concerned authorities directly, who shall have to.
decide their cases as above within a reasonable

time.”

That in view of ‘above judgment of KPK Service Tribunal the
respondents granted four (4) advance increments of MA/ MSC,
reviéed the pay- of the applfcant and paid entire arrears of 4
increments . The respondents continued to pay the salary
including 4 increments until March, 2016

That the respdndent No.2 without any notice given to applicant

¥

| erroneously deducted 02 advance increments out of four (4)

increments w.e.f. 01-04-2016

That the applicant, under the legal advicé of his advocate ) instéad
of filing contempt applicatibn filed Service Appeal No. 827/2016,
titled “ Abdul Majid V/o Advocate General KPK Peshawar and

others.” with following prayer:-



“ It is therefore, respectfully prayed that on acceptance of instant
service appeal , impugned action in respect of recovery / deduction
of 02 advance increments out of 04 may please be set-aside and in
case amount refunded / deducted from the salary of appellant, may
be ordered the refund of same and continue recovery/ deduction if
any may also be suspended till the final disposal of_ titled service
appeal and may please be imposed heavy cost against the
responsible respondents”
That a learned Bench of KPK Service Tribunal, unfortunately
while dismissing another service appeal No. 826/2016 titled
“Muhammad Saleem Abbasi V/s Accountant General KPK
Peshawar also dismissed ap-plican‘t’s appeal ‘No.827/ ;2016.'
That the applicant filed CPLA No. 5128/2017 before Supreme
Court of Pakistan who was pleased to pass the following order:-
“ Gulzar Ahmed , I.:- The grievance of the petitioner
is that on attaining the Master’s Degree , the
- petitioners were granted four increments and
' subsequently, the respondents have tried to reduce
that four increments to two incfements. The Tribunal
in the impugned judgment has ~allowed  the
petitioners four increments, which judgment of the
Tribunal has not been challenged by the respondents
before this Court and thus, has attained finality , to
the extent of the respondents. The very grievances of

the petitioners having been redressed by the Tribunal



and there being no_further claim by the “petitioner”

side, the petitions, thus fail and are dismissed”

7. That the Hon'ble Supreme Court had clearly observed that the
Service Tribunal KPK had granted 4 Increments to applicants
through judgment'datled 12-05-2009 which was not éhallenged and
had_.attained finality . The observation thus holds that the
respondent No.2 could not deduct 2 increments out of 4
increments for MA/ MSc Qualification” allowed by Hon’ble Supreme
Court and followed by service Tribunal KPK in its judgment dated

12-05-2009

. tﬁat order of Supreme Court passed in CPLA No. ‘5128 to 5130/2017
is manifestly clear and un-ambiguous and holds that the
respondents coul_d not deduct 2 advance increments from 4
advance iﬁcrémeint-s: | eﬂready alldwed by Suprerﬁe Courf aﬁd followed
by Service Tribunal KPK . Respondents act of deduction of 2
‘increments is not only illegal, arbitrary and without legal justification

but is clear violation of the above judgments. - |

1

PRAYER ‘ i

Itis therefore, prayed that this Hon'ble Tribunal may implements its
“earlier judgment dated 12-05-2009 passed in Service Appeal No.
1276/2007 titled “ Muhammad Akram V/s District Co-Ordination

Officer, Abbottabad and along with other 267 appeals” including the



applicant , having attained finaiitj; , in letter and spirit and in

compliance of latest judgment of Supreme Court of Pakistan dated

28-11-2019

2. Itis further prayed that respondents act of illegal deduction of

two increments w.e.f. 01-04-2016 may be declared as unlawful

. and in violation of this Hon'ble Tribunal earlier judgment dated

12-05-2009

3. The respondents be directed to refund the amount so deducted

w.e.f. 01-06-2016.

4. Any other relief deemed appropriate may be granted to applicant

Dated:- 12-03-2020

W
| | A ;
through :- 9«/4,

(Sardar Muhammad Ghazi)
Advocate Supreme Court of Pakistan
office No.12, First Floor,

Mall Plaza , Saddar Rawalpindi

Cell No. 0300-8562850

™
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR .

CM.No.____ /2020
in
Service Appeal No. 1276/2007

Wajid Ali Shah S e Applicant
' VERSUS
Accountant General KPK and others
ceereeee.RESpONdents
CIVIL MISC. APPLICATION UNDER SECTION OF_CIVIL

SERVANT ACT, 1973

L.

AFFIDAVIT

[, Wajid Ali Shah, S/o Muzammal Shah Senior CT. Teacher
deernment High Secondary School Bandi Dhundan Abbottabad , R/o
- Village & Post Office Banda Pir Khan Tehsil and Distt. Abbottabad, do
hereby solemnly declare and affirm that the contents of the

accompanying MP are true and correct to the best of my knowledge,
'information and belief and __r;ot_hihg ‘material has been concealed

therefrom.

Dated: 12.03.2020
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. SUPREME COURT OF PAKISTAN
(Appelldate Jurisdiction)

PRESENT: .
Mr. Justice Gulzar Ahmed
Mr. Justice Magbool Bagar

- C.Ps.N0.5128-5130 of 2017

[Against the judgment dated 19i0.2017, passed by the Khyber Pakhtunkhwa
Service Tribunal, Camp Court, Abbottabad in Appeal No.826 of 2016} ‘

Abdul Majid. (in C.P.No.5128)
Muhammad Bashir. _ (in CP No.5129)
Weyjid Ali Shah. {in CP No.5130)
' ' . : ' ... Petitioner (s)
Versus

Accountant General KP Peshawar & (in all cases)
others.

...Respondent(s)
For the Petitioner (s) : Sardar Muhammad Ghazi, ASC
(in all cases) ' ‘
For the Respondent(s) : Mr. Muhamrad Atif, AddL.A.G. KP

'Shahid Pervaiz Bhatti, District
Controller of Accounts, Abbottabad
- , Javed - Khan, Addl.Secretary,
- Finance, KP
Date of Hearing - : 28.11.2019
ORDER

Gulzar Ahmed, J:- The grievance of the petitioners is

that on attaining the Master’s Degree, the petitioners were granted
four increments and subsequently, the respondents have tried to
reduce the four increments to two increments. The Tribunal in the

impugned judgment has allowed the petitiéners four increments,

which judgment of the Tribunal has not been challenged by the

i‘espbndents before this Cburt and thus, has attained finality, to
the extent of the respondents. The very grievance of the petitioners

having been redressed by the Tribunal and there being no further

ATTESTED
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Islamabad’




2-C.Ps.No.5128-5130 of 2017

claim by the petitioners’ side, the petitions, thus, fail and are

dismissed.
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Appeal No. 1276/2007

Date of institution — 27 12.2007
Date ofdecision - 12 05. 2009

- Muhammad Akram S/O Slkandar Khan, C.T. Tcacher Govemmem ngh School,
l\ulhwﬂ Abbottabad .......................................................... (Appellant)

VERSUS B

District Coordination Officer, Abbottabad.

Executive District officer S &L) Abbottabad. -

District Accounts Officer, Abbottabad..

Director (S&L) Department, Peshawar. C o

Secretary to Government of NWFP (S&L) Department Peshawa1 o S
Accountant General NWFP Peshawar, ‘ [ —
Sccretary to Government of NWFP Finance Department Pcshdwar

'FQQPri

| Appcllant in person present.

Arshad Alam, AGP.............coociii e For xcspondents
MR.ABDULJALIL............. e, MEMBER
MR.BISMILLAH SHAH. ..., MEMBER

JUDGMENT.

' ABDUL JALIL: MEMBER . This judgment/order will dlspose of this
Servxce Appeal No 1276 of 2007, by 1 \/Iuhammad Akram and the followmg Service

L\ppeals The reason is that the broad facts and the legal issues in all the below

mentioned appeals are the same, and need consolidated Judgment and joint disposal.

Sr.No.  Appeal No. ‘Name of appellant.

L 12772007  Saidur Rahman, ~
1278/2007  Munibur Rahman, L
1279/2007 ~ Muhammad Siddique, - | ;. - | -
012008 Maroof Khan S

0272008 Amjad Hussain Awan



03/2008

- 04/2008

09/2008
10/2008
17/2008
18/2008

- 19/2008

20/2008
21/2008
22/2008
28/2008
29/2008

30/2008

34/2008
35/2008

1502008

266/2008
267/2008
268/2008

32712008

338/2008

440/2008

502/2008

-~ 541/2008

542/2008
570/2008

- 57172008

572/2008
573/2008

374/2008
5752008

576/2008

37712008,
- 578/2008
579/2008 -

580/2008

\
|

Muhaﬁ‘nniad Sarv_vaf Khan, :é?%’

Syed Aril Hussain Shah, '_

Sultan Khan,

: Shafqat Hussain,

Muhammad Sablr Hussam
Tanveer Hussam Awan |

Shafqat bamdam,

‘ Arsha& Khan

Shahid Iqbal

Muhammad S'llcem qua
Iftikhar Ahmad Shah,
ShahlZa‘man, A

‘Muhammad Tahir, -

Muhammad Younis,
Abdqi Wadood,
Rizwana Kousar,
Mafnbon-ur-Rasheed
Haroon—ur-Rasheed
Fazal- e-Qadlr
Dllawa; Khan,

Abdul Wahab,
Liaqat Ali,

Ali Asghar, S X

Liaqat Alj,

- Abdul Quddus,

Shahzad Ahmad, ;
Chan Zeb, ‘ . S
Abdul Hakeem, o |
Muhammad dedlque
Sarlalaz

Muhammad /\j!vnal,
Gul Faraz,
Muhammad Yousaf,
Altaf Hussain,
Ahjaz Ahmad, o
Muhammad Safdé;r, ‘



595/2008
596/2008
597/2008
598/2008
599/2008
680/2008
681/2008
682/2008
714/2008
715/2008

 716/2008

717/2008,
718/2008

- 739/2008
- 759/2008

760/2008

798/2008

812/2008

813/2008

814/2008
815/2008
816/2008
817/2008
819/2008
820/2008
821/2008
822/2008
823/2008
824/2008
825/2008
826/2008
827/2008
828/2008

829/2008

'853/2008
- 854/2008

y >

Abd'u.r Razzag, g %{’

Abdur Raziaq, o
Shaukat Alj Abbasi,

- Abdul Hamid Lodhi,

Umar Khatab,
Abdul Majid |

Mulxammad S.aleem,l ,

Bashir Ahmad, ,
Mazhér Khan, _ | ‘ -

: Muhammad Saeed,
"Manzoor Ahmad, |
éthlﬁqar, | .
.Sardarl Irshad Ali,

Khursheed Ahmaq, .
Muhanimad Daud Qureshi- ’
Muhammad F ayaz Awan
Nabeem Akhtar,
Muhammad Siddique,

Sajjad Ahmad,

Abdul ﬁam eed,

Raza Hussain Shah,

Shakeel Ahmad,

Muhammad Majid Mirza, :
Rai)NaWaz . -
Aﬁa;, : ' - k
Niaz H.us‘sain; . o
Muhammad Igbal,

Jamshed Khan,

- Muhammad Shafi, = = = - -

Muhammad Qasim, - ﬂ;.'
Sajjad Ahmad, -
Gul Siraj,

‘Muhaminad Khursheed,

Mst. Zakia Suitana,
Mst. Shahnaz,
Mushtag Hussain,
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8.
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91.
'
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105,
106.
107.
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2.
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899/2008
906/2008
907/2003
95072008
95172008

95212008 -

95372008

9542008

855/2008

956/2008,

957/2008

958/2008

959/2008
966/2008
961/2008
962/2008
963/2008
964/2008
965/2008

© 967/2008

981/2008
1982/2008

. 983/2008

984/2008

985/2008
1025/2008
1026/2008
1027/2008

- 1032/2008
1049/2008

1050/2008
1051/2008
1110/2008

11172006

- 1112/2008

111372008

Mst. Sajida Bibj,

- Y-

4.

| ’%/ - e
-~ Muhan mad uamf :

Noox Elam

. Muhammad Irél]éd_,

Abdul Haleem Lodhi,
Jahangir Igbal,

" Gul Hameéd,' _
‘-Muham'mad Imran,
. -Muhammad Ishtlaq,
, Muhammad Ashraf

_Asxf Ali,
Abdul Hamid,

'_ Muhammad Hanif, . o
K \/Iunammad Kabrla Khan ' '
' Ras hed Latlf

Syed Amjad Hussain Shah, .

Muhammad Shoaib, -

‘Muhammad Bashir,

Niaz Ahmad, '

Sye& Iftikhar Hussain Shah, |

Muhammad Siddi.qué,-» ‘ o  —
Msl Robi‘na Aw511, L

Sad'lqat K'hén

Mst Fahseen Bibi, '

Tarxq Mahmood - L

Mst. Saceda Bano

Miss Tanveer Akitar, " (k ’

Mst Irtiaz Kiani,

Naveed Ahmad,

Ba‘naras Khan,‘ _

c]"'ed u‘bc‘g
,’viuhdm; nad Haroon,

Raja Waheed Murad (Health)

Au ral'!gzcb Khan,
Oan Saeed- ur-Rabman

Auhamrmri untxa:r
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1135/2008
1:136/2008
1137/2008
1206/2008

1207/2008

1208/2008
1209/2008
1234/2008

11235/2008

1236/2008
1242/2008
1243/2008
1268/2008
1274/2008
1355/2008
1356/2008
1357/2008

o 1379/2008
13802008
' 1381/2008

1382/2008
1383/2008
1384/2008
1385/2008
1386/2008
1387/2008

. 1388/2008
- 1402/2008
.+ 1403/2008

1404/2008
1405/2008
1406/2008

140712008

1425/2008

' 1426/2008
' 1427/2008

5

Muhammad Hamayln, 'ﬁ- -
Shahid Farooq - ‘
Abdul Waheed,

Nascem Akhtar, -
Syed AlShEld Hussam Shah

’ Naveed
.' Sadaqat Ah,
' Saeed Akhtar

Anwa1-u1 Haq,
Syed Husnam Ali Shah
Muhammad Niaz,

Muhammad Anwar,

.Syed Sadaqat Hﬁssain Shah,

Shah Jehan,

Ahmad Faroog,
Muhamrhad Younas,
Muhammad Shafique,
Tariq Mehmood, .
Muhammad YOpsaf,‘
Wagar Ahmad,

. M‘uha'm‘in.ad Azhar,

Muhammad Aftaz Aziz,

' Muhanimad Assad,’

Rashid Khan,
Mirza Yasir Jamil Balg, ‘ s
Javed Ibrahim, - »

~ Fida Muhammad,

Mu_héhn_nad Néwaz, - %

Shah Faisal Khan,

Nasir Bakhtiar Khan,
Tahir Maﬁmood,

Ajmal. Nazir, - |

Uzair Jadoon,
Mul-lahun'a.d Adnan Kh an,

Zat 100r Khdn

Waj id t\h Shah, \/
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IS0, 14282008 Mah‘.moo'b Ali,
IS 1429/2008 . Bibi Rizwaria,
52 14302008 Kousar Shaheen,
153. 1441/2008 Amanullah, |
1se - 14421008 ~ Gul Khitab Ahmad Turk,
'; : 155..: | 1443/2008 Muhammad Saeed‘,.: '
U156 14442008 ¢ Muhammad Aslam,
157 144502008 Mubashar Hassan,
158. . 1446/2008 Wajid Khan,
9. 14522008 Bibi-GulE-Shahwar,
160. 14532008 Abdur Razzaq,
161 145472008 Mehrban Kha,
162. 1455/2008 Ajaz Ahmad Khan,
163.  1456/2008 Shujah Ali,
164.  1457/2008 Muhammad Nawaz,
165.  1458/2008 Gul Khitab, |
166. *  1459/2008 * Mst. Isma Shaheen, -
167, 15622008 Mazhar-Ul-Hag,
168, 15632008 - Muhammad Rafaqat,
169.  1599/2008 Qazi Masood-ur-Rahman,
170, 1600/2008 Shakeel Abmad, -
171 1601/2008 Abid Shah,
172 16022008 Ghulam Faroog,
173 1603/2008 Abdur Rashid.
174 1641/2008 Haider Zaman,
175. . 1686/2008  Muhammad Rafigue,
176.: 1687/2008 Fagi-ud-Din, = Q\
177 1688/2008 Azhar Ali Khan,
e 17._8.. .7‘ 1689/2008. Fida Muhaminad,
R 179, 16902008 - Zafarlqbal, - |
vol a (80 16912008  Mubammad Rias,
| %% 8L 1697/2008, Sher Afzal,
CRREORm, 1998/2008 " Shabir Ahmad,
Bl 1699/2008 Ishtiaq Ahmad,
=\ s 17002008  Mst. Robina Shaheen,

185 1701/2008  Mst. Nasim Akhtar,

f/é —



1702/2008
1703/2008

1704/2008

1746/2008

- 1747/2008,

1748/2008
1749/2008
1750/2008
1751/2008
1752/2008

- 175372008
- 1754/2008

1755/2008

- 1784/2004

1785/2008
1786/2008

- 1822/2008

13/2009
18/2009
31/2009
32/2009
33/2009
34/2008
68/2009
77/2008
7812009
79/2009

138/2009
139/2009
140/2009
141/2009
14212009
226/2009
227/2009
228/2009

Muhammad Ajmal o
Muham mad Anwar Ad11

‘ Syed Abbas Ali Shah

Tanveer Ahmad,
Aurangzeb,
Rasheed Ahmad,

:Muhammad Daud,

Sa_uad Ahmad
Ayyaz UR Rehrnan, .
Syed Zakir Hussain Shah,

‘ Abdul Rashid,

Rizwan Khan,

Hasrat Saeed

, Muhammad Saif ur Rehman

Shah Ali Mardan
Abdul Qayum Shah
Nxsar Ahmad Shakh,
Khalld Khan,

Saced Alam,

Muhammad Ashfaq,

Saj awal Khan, :
' !

Muzaffar Al, . ‘Q

Muhammad Zla-ul-IIaoue

Sagheer Ahmad

- Samma Mir Alam, -

. . . |‘§
Tasleem Bibi, . A

Farkhanda Sadiq,

Abdu@«SaIam Khan

Hafiz Muhammad Iqbal Kha.n Qureshi,
Hafeez Khan,

_ Muhammad Abid,

Abdul Ghafoor

' Muha_mmad-llyas,

Muhammad Igbal,

" Qadir Ahmad, »A

-

-—



21.
222.
223,
224,

225.

226,
227.
228,
229.

230.

232,

S 233,

234,

235.
236.
237,

238.

239. -
240,

241,

242.

243,
244,

245,
246. .

247.

248,

249,

254.
- 255,
256."

250.

229/2009

230/2009

231/2009
232/2009
233/2009
234/2009
235/2009
246/2009
237/2009
238/2009
239/2009
240/2009
241/2009
242/2009

. 243/2009

244/2009
1245/2009
246/2009
2472009
248/2009
249/2009

25072009

25172009

©252/2009

414/2009

 415/2009

416/2009
246/2009
418/2009
419/2009
433/2009
43412009
500/2009
501/2009

502/2009
503/2009

Nasii Ali, - e XY

Ali-Nawaz, :

Wajid Hussain, ;l .
Wa'll’legd.:than,‘f
Muhémqu Szﬂeem,
'lMujtaB'a' Ahmad Ha'shm:l,'f '
Khalid Muhammad; =
Abid Saced Khan,
Imran Jalani, ,

Asif AWan,

Aﬁfzingzeb '

* Khalid Mahmood,

| Muhammad Naeem,
Kﬁurst;iid Qamar,

Nanazish Hussain
Syed Zafar Ali Shah,
Muihammad Ishaq,

~ Muhammad Pervez,

Masroor Hussain .
‘Muhammad Sadique
Mﬁhammad Y(‘).unals: .
Muhammad Imtiaz 4
Magbool Shah ‘
Moéz’zam Khan' Lo

Tahir Usman

- Mir Muhammad -

'Nah-eem Kausar
Khalida Bibi
Abida Bibi
Azim Shah
Ghazala Bibi
Rigz Khan
Mumtaz Khan
Lal Aﬂ;aﬁ | |

A Badri Zz}njan .

Liagat




A 5T 50402000 Muhammad Shamraiz

258. 505/2000 © AliBahadur
259 506/2000 * Muhammad Haroon
20. 5232009 Naureena Magsoad
261, 524/2009 " Yasmeen Akhtar
262 525/2009 Shabana Nazir
263, 681/2009 Nighat Bibi o
264 68212000 Wascem Sultan .- —
265 683/2009 Bibi Hajra | |
266. 684/2009 Abdul Razaq
267.  685/2009 Fatiha Gul
\/ 2. The appellant of Servnce Appeai No. 1276 of 2007, contended that he was

appomled as untrained P.E. ’l Teacher in Education Department on 27.6.1990. The :
appellant being. C.T trained, was adjusted against the C.T post on 06 05 1996 on

: regulm ba51s He acqmred h1ghe1 qualification of M. A on 25. 08 1999. The

' appellant was enntled to advance | 1ncmemenls in the hght of the Flnance Department —

: not;ﬁcanon dated 11. 8.1991. The same was not given to him. Some of the teachers

‘ eamc to 1hls Trxbunal whose Service Appeals were dismissed i in Sewnce Appeal No.

498 of 2006 decxded on 24.4.2007. The August Supreme Court of Pakistan, while
~decxd1n&, C.P.L. A No. 525.0f 2007 and CPLA No. 526 of 2007 decided that all the %
tea«.hers were enntled to the advance increments like all other civil servants, On the - ™~
requcsl of the appellant the same benefit was not given to him. Hence, Le filed the
present Service Appeal As already mentioned, the broad facts and the legal 1ssues

in all other appeals are almost on the same lmes.

- 3. The respondents contested the appeal and contended that ithetn the
. appellants had not submitted applications or then‘ appllcanons were time-barred.

And there was no judgment in favour of the appellants

g 4. We heard the arguments and ‘perused the record. - . '

< : E ‘ .

eh  F | | SULN
@ A‘* 55 3 The judgtnent in CPLA Nos. 525 of 2007 and 526 of 2007 is as.under:-
=i
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Learned Additional Advocate General attempted to argue that in

H

 view of the higher ccale granted to Elementaiy School Teachers in
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pursuance of the circular letter dated 07.8.1991], wlm/z was persoaal to
~them, the pelitioners would not be entitled to the incentive of aa’.zance
'{d‘ICi ements contemplated by czrculal letter dated 11.8. 1991 but /ze is
umzble lo cite any principle o/ law or authority ﬁ)r p!aozng this
interpretation. We find tha, while circular letter dated 7.8: 1991
ncluszvely deals with the scales of | pay of sc/zool teachers in dzrferent
categories, cu'cula) letter dated 1].8.199], provides for the revision of
basic  pay scales and grant of. annual mcrements and advance '
mcrements Jor -all Provincial civil servants in NWFpP wzthout any __.....__..__»*
exception, Since the teachers or the employees in Education Department
11ave never been expressly or mzplzedly excluded Jrom the operatzon of
the Clrcular Ietter view taken by the Tribunal betng erroneous oannot

be sustained at law, In fact, it suﬁers Jfrom clear mtsconceptzon of law

' and mtsconstructzon of the c:rcular letter (supra) "

While dlsposmg of the C.R.P No 216 and 217 of 2007 i CP Nos 523 and 526 of
2007, the August Supreme Court of Paklstan held:- ' S [l

\' “The learned Addl. Advocate General has contended that th:s Court

\\/ule mterpretmg the circulars in questzon has taken a view COith'alj’ to
y /71’5 correct legal position, accor dmg to which private respondents were
-\nor entitled tov the benef t of aavance mcrements We are aﬁazd Ilze
/(’(u nu/ Addl. A.G instead of pm/;lmg out any mistake of law and Jact.in
the Judgment made an allempt to re-open the case on merits. T he f:-::le
of review is very limited and the points- already consider Ld i ze
/udgment under review cannot be allowel/ to be re- aglmted in rey: ‘ew

Jur lsdzclton These review petitions betng wztnout any substance are

aocorauzgly dismissed - R _ S

Wiule disposing of Crl. O.P. No. 66 & 67 0f 2007, it was hc]d by the Auoust

Supmm Court of Pakistan:-

"The learned Addl, A.G. has glven an.underiaking jo; unplementatzon
0f I/w Judgment of this Court within a per iod of two weeks cmd in view’

thereof) this criminal original is disposed of with the dtrecnon that me




I o | ")/,’
‘r ; _

/udgment should be implemented inletter and spirit wil ’zm two weeks
under mtzma/zon to the Reg:sn ar of this’ Court " -
6. ~Inthe above circumstances, and in view of the Judgment in rhyme by
the August Supreme Court of Pakistan, and keepmg in vu,w the prov1510ns of
Article 189 of the Constltutmn of Islamxc Republic of Palustas we have no
olher allernatlve but to declare that all the appellants after ascertainment that
-Lhey are the persons sumlal ly placed w1th the appelldnts who hacl prewously‘
uugaled and in whose favour the judgment mentioned dbove was given by the
Augusl Supreme Court of Pakistan, are entitled to the same benefits as have -
been given to the appellants of the Judgments quoted above "Ihe appeals of -
such sumlarly placed persons, aflu such abeertalnment stands accepted -

~ without costs. Each party will bear the cost of the lltlgatlon

7. The official respondents in the above mentioned appeals as well as

the other concerned OfﬁCCI’b/OfllClalS in the province: are dueeled to- follow the
~above quoted judgments in 1he1r true letter and spmt and w1thout compelhng

the respective rlght holders to enter into hugauon w;th the respectlve official

1espondents otherwise the costs of their litigation, shall be reeovered from the

pay and pensmn as well as person ‘and property of the defaultmg concerned-
~ officer, though after fixation of I‘CSpOl‘lblbl]lty on them as a 1esult of proper

enquu’y

58‘ ~ The remammg sumlarly placed persons may submit. apphcatlons/
representatxons to their concerned authorities directly, who shall have to decide

their cases as above within a mla.onable time.

ANNOUNCED.
12.05.2009.

(BISMILI/AH SHAH) - (AB
- MEMBER,

e g roventotion / A 02/ ?7/‘% CAMP COURT ABBC TTABAD.
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(m&galﬂwnxﬂmmsﬂmw , Peshawar -

2007 passed qm; Appul Noasvnoos)

- . ] Ly ! . Petitioner
D:alnct Coordm Vpon Qﬂiwr, - T
' 'J LCR " Respondents
?eunoner . :r A -~ penson o
SN . Fo:ﬂlcr%p?ndcnts' AR Sardar Shaukat Hayat Khan, T
. : " ' o fddmonal Advocate ngeml NWFP
' o . CPLANoszsof;(m
' ot (On uppal from judgment af NWFP Servios Tritnuil, feshawar ,
. . duf?ﬂ 2: 43(?071»»:! in Sumcu Appul Nn.199 Qf 2096)
Muh#mqwdﬂaroonQuroa}u S ," N T
. Yy o : B DU Petitioner
. . Ty quus S
District Coo;dmanou Ofﬁoqr. Abbomhaql& i lhem E '
. _ It S Respondents
) Petitioner; | "': Muhmrnad Haamm Qurcuhi in perspn
. "Far thy rcnp?nd_gmlm L Sardar Shaukatlluyutl(han. A
. i . I Addmonnl Advocqtq G¢ncral NWFP
. l"
Datoof hearjng; ’ 19 7.2007 . )

. B 4 A
. I

Judgmcn
.. o '&_n_gm__‘_m ACJ -~ Sole gnevancc of’ tho Setitioners

- o beforc thc WFP Semco Tn’btmal (hctemaﬁcr mfem:d to as"the Tribunal)
-~ appears to bo that aﬁnr mduchor. m BPS-14 aa Elementary School Teachers, -

in terms of NWFP Govetmnent Cn'cular dated 7.8. 1991 they are .,nt:tled 10

j‘our advap lnctcmems m tem of NWFP Govcrmm:nt cu'cular lcttcr

\ oFD(PR(?I 1789 dated ll 8!991 .on* goquiring highez quallﬁcauon‘

MAIMSG. They have becn non—suxted by the Tribunal vgde judgment dated
. "‘_.‘ o ATT ' D -

T, W

.
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up . Bup2 rtr Sadont
: mme Cay n ar #am
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CrLA4 No:.jzm.:.zo ofs007 - : ,\‘,
c ] [ et ! ‘

) ciltculgr lette;-‘datcd 11 § 1991 ;Bsued by Chﬁ 31nance Depan{aent would not be
- applicable tq ‘teachers. Tubunal has. exp:pssgd ‘the v:ew that thxs cuculm would ‘ ‘

_ be applicable only to mmnstenal staff a3 sueh, the peutmners were not entifled

A \| %

to the relief clalmsd by them Pauuongm bamg aggnqvcd sbr.k leave to appeal

L}

Y We hava heatd the pctltxoimra,‘who mgued thclr case in pcrson

\,

whereas leamed Addmonpl Advocatc Gcneral NWFP has appeared on Court;

notxce issued to the tespondents Wlth the’ ass;spmce aof leamed Additlonal

Advocate General we have exammed bgth the clnmlars, which do not exclude

the teachers in. the Educatlon Department ﬁ:om the beneﬁts accrumg out of
. ciroular letter dated 11. 8 1991, as-on its. plaui readmg 1t applics tq all civil
servants ia BPS 1 to 15 serving under the Prqvmclal Govemment Para 5 of

the said eucular pmvndes meclmmsm for grant of adva.ncc mcrements to -

officials for possessmg/attammg higher educattonal quallﬁcanon Para 5,

’ ,clause (c) caters for the grant of four advange . mcrcments on attammg o

i)

MAIMSc where prescnbed qualxﬁcatmn is FA/FSc. lt would be seen that the

petxtnoners were placed in BS-14 by reasqn of havmg acqulred the
quahﬁcauon of BA/BSc, Second Dmsxon wlnch is’ the prescribed
. qualxﬁcauon for the post of Elemcntaty School Teacher. lt is not the case of

~respondcnt-Govemment that the peuuoners have already drawn advance‘

increments on aoqumng lnghr.r quallﬁcauon of MAIMSc :

3. - Learned Additibnal Advbcate Gencral uttomptéd to argue that in

view of the hnghm scale grantcd ‘to Elementary School Teaohexs in pursnance

of the ctrcular lelter datcd 7.8. 1991 whtch wag pcrsonal to them, the

upreiay cuun ol Fakigtan
/} m.m.mam

m——_——rig g




CP.LANGS.53S & 526 o7 ‘ o , 3. i

. o S . -
get:tnonels would not be entltled to' the mcenuve of advance mcnemenla
comemplated hy cuculal lettel dated 11 8.1991 but ho is unablc to cite any
principle of law or authonty for: placmg tlus mtcx])retatlon. We fmd that whllc,
circular lelte1 datcd 7.8. 1991 cxcluswely dealq wnlh the scales of pay ofschool -
teachers in d1fferent categoncs, clrcular letter dated 1L -8.1991 provides for the

t il

revision of basic pay scale.rand grant of aunual mcxcmeuts and advauce

increments for all Provmclnl civil sewauts m\NWI'P w:thout any exception.

.

Smce the teacllers or thc employees in Educatlon Dcpm tment have never been

explessly or 1mphcdly excluded ftom the operauon of the cntulm ]ette1 view

T ¥ IRRAT T B

taken by the Tubunal bemg euoncous cannot be sustamed at luw In fact, it '

< suffers from clear mlsconcept;on of law and misconstruction of the, circular
letter (supra). W
, 11 For the aforesaid facts, circumstances end reasons, we are of the ..

considered view that thc Tnbunal colmmtted a sel,mus ervor of law, thercfoxe

the unpugned Judgment is lmble. to be. set as1de. Consequcntly, we convert

1

these petitions into appeals nnd ou acceptance, declme that the petxt:onmsl
‘would be entitled to four advancc mcremcnts with effect from the date of

quahfymg MA/MSc exam.’ —
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- N THE SUPREME COURT OF PAKISTAN
{Appellate Jurisdiction) :

'c_““/ e

C.P.L.A. No. > /2017

RS

Wajid Ali Shah son of Muzammal Shah, Senior C.T.
Teacher, Government Higher Secondary School Bandi

Dhundan, Abbottabad, resident of Village and PO Banda
"%s, , Pir Khan, Tehsil and District Abbottabad

............... Petitioner

. VERSUS

1. Account General Khyber Pakhtunkhwa, Peshawar

&
&
3=
?i!

2. District Controller of Accounts, Abbottabad

3. Government of Khyber Pakhtunkhwa through
‘Secretary Finance Department, Peshawar
4. Government of Khyber Pakhtunkhwa through

Secretary Elementary and School  Education
Department, Peshawar

............... Respondents

'CIVIL PETITION FOR LEAVE TO APPEAL UNDER
ARTICLE 212(3) OF CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN, 1973

FROM THE JUDGMENT DATED 19.10.2017 PASSED
BY THE LEARNED KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR IN SERVICE
APPEAL NO. 1305/2014

Respectfully Sheweth:

LAW POINTS:-

1. The important questions of law -involved in the
- instant petition for leave to appeal for determination
of this August Court are as under:-

“. ¥

Senior Court Assoqiate
Supreme Court of Pakistan
jslamabad

L

ety e
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1). Whether the 1mpugned judgment of Service
Tribunal Peshawar dated 19.10.2017
upholding the illegal deduction of 02 advance
increments out of 04 incfements, earlier
allowed by the Honourable Supreme Court of
Pakistan 'through its judgment dated
19.07.2007 in CPLA No. 525/2007, is

sustainable in law?

‘11).  Whether, after implementation of judgment of
the Supreme Court dated 19.07.2007 inletter
~ and spirit, respondent No. 2 had any authority

to deprive the petitioner of benefits of two
advance increments on the principle of locus-
poenitentiae and that too without glvmg any
notice to the petitioner? .

iii). Whether the action of reSpondent No. 2 does
not tantamount to committing gross contempt

of the judgment of Supreme Court?

'1v). - Whether the respondents were not obliged in

. o law to give notice of recovery of amount so
deducted illegally?

BRIEF FACTS:-

2. The brlef facts forming background of this petltlon

for leave to appeal are as under:-

1). That the petitioner is working as C.T. Teacher

~ (BPS-16). His service appeal for grant of four
advance increments of higher qualifications |
(MA/MSc) over and above  prescribed

qualification of the post held accepted on
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12.05.2009 by the KPK Service Tribunal. The
respondents did not file their appeal before
this Honourable Court against the order dated
12.05.2009 and it attained finality. Later, the
respondents implemented it in its letter and

spirit.

ii). That according to the jl'ldgment of Service
Tribunal dated 12.05.2009 respondents not
only granted 04 advance increments 'of
MA/MSc and revised the pay of the petitionér,
but also paid the entire arrears to the
petitioner. After that respondent No. 3 issued a
letter dated 15.12.2010 for recovery of 02

advance increments contrary to the judgment

of this Honourable Court as well as Service
Tribunal.

iif). That the petitioner was being given his salary
without any deduction by the respondents
upto 31.03.2013. When the petitioner was
promoted from BPS-15 to BPS-16 and his

- principal - fixed his pay in BPS 16 and
submittéd Pay Amendment form to the office of
respondent No. 2, whereupon respondent No.

2 without any notice given to the petitioner or

- without formal / official written order and
under any legal justification df;ducted two
advance increments out of 04 advance
increments w.e.f 01.04.2013 In this respect
the whole position is shown thfough table for
“better understanding:-

STED




(‘ Lg -
[Pay in Mar ‘13) | Pay fixed b’y Principal | Fixed by respondent No. 3
BPS-15 in BP3-16 . after deducting 2 increments
Rs. 26,700/- Rs. 27,600/- Rs. 26,800/-

jv). That on coming to know about this illegal
action of withholding of 02 advance increments
out of 04 by respondent No. 2, the petitioner
and. others filed writ petition before Peshawar
High Court, which was dismissed and its
review was also dismissed. Finally, Supreme
Court disposed of the petition by directing the
petitioner to approach Service Tribunal for
redressal of his grievance. The petitioner
submi’éted his -departmental appeal dated
04.07.2014 . to respondent No. 1 which

remained pending without any response. The

petitioner then filed Service Appeal No.
1305/2014 before the Khyber Pakhtunkhwa
Service Tribunal, Peshawar However, the same
~has been dismissed vide judgment dated
19.10.2017.

GROUNDS:-

3. The petitioner assails the impugned judgment of the
Khyber Pakhtunkhwa Service Tribunal, Peshawar,

iinter-alia on the following grounds:-

1) That the judgment of Apex Court dated

—_

19.07.2007 was implemented by respondents
in letter and spirit. Review against it was also
dismissed. Respondents, thUS,‘ could not take
awéy the benefit of 02 advance increments out

of 04 granted by the Apex Court under any law

L N

/ ngti.fication. Hence the deduction of two (02)
advance . ic pay
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petitioner in v1olat1on of judgment of Apex
Court dated 19.07.2007 is patently 1llegal The
impugned judgment suffers from grave legal
error and thus it is liable to be set aside.

ii). That on the principle of locus poenitentiae
respondent could not deprive the petitioner of

the benefits being enjoyed by the petitioner.

iii). That illegal act of deduction of two increments
was taken against the petitioner without giving

him a notice which is against principle of

natural justice, hence, liable to be set aside.

iv). That recovery of arrears of 02 increments so
_ deducted is illegal and without sanction of law.
'PRAYER:- -
It is, therefore, respectfully prayed that leave to
| appeal may kindly be granted from the impugned judgment
dated 19.10.2017 passed by Khyber Pakhtunkhwa  Service
Tribunal, Peshawar in Service Appeal No. 1305/2014.

Filed by Filed b
IS ONSS

Sardar Muhammad Gh

Advocate Advocateu‘on -Record
Supremre~Cqurt of Pakistan Supreme Court of Pakistan
g@gzﬁf aalpindi Cantt. Islamabad

j Structlons from the chent s is flrst CPLA
the impugned Judgm_ent 1led before this

L

Adv céxte; +=Ree

Semier-€r17Tt Assnciate by
Supreme Court of Pakistan |
N ‘ lalamabad



BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR .

C.M. No. : /2020
in
Service Appeal No. 1276/2007

WajidAliShah Applicant
VERSUS
Accountant General KPK and others
G e e e Ciibeersenens Respondents
CIVIL MISC. APPLICATION UNDER SECTION _ OF CIVIL

SERVANT ACT, 1973

APPLICATION U/S 151 CPC SEEKING
DISPENSATION TO FILE CERTIFIED COPIES OF
CERTAIN DOCUMENTS

Respectfully Sheweth:

1.  That the applicant has filed the above captioned petition before this N

Honorable Court in which the applicant has filed uncertified copies
of certain documents, certified to which are not available to the
applicant at this moment. _
- 2. That the applicant undertakes to file certified copies of certain
documents as soon as these are made available.
3. Thai in case production of certified copies of certain documents is

not dispensed-with, the applicant shall suffer irreparable loss.

IN THE CIRCUMSTANCES, IT IS, THEREFORE, VERY
HUMBLY PRAYED THAT ON ACCEPTANCE. OF INSTANCE
- APPLICATION, PRODUCTION OF CERTIFIED COPIES OF
CERTAIN DOCUMENTS MAY GRACIOUSLY BE DISPENSED
WITH MEANWHILE AND THE WRIT PETITION BE HEARD ON
MERITS IN THE INTEREST OF JUSTICE.

ant
through :- - ‘ ;
' 4

(Sardar Muhammad Ghazi)
Advocate Supreme Court of Pakistan
office No.12, First Floor,

Mall Plaza, Saddar Rawalpindi

. Cell No. 0300-8562850
Dated:- 12-03-2020

nd
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR .

CM.No.___ /2020
in
Service Appeal No. 1276/2007

~WajidAliShah Applicant
VERSUS
Accountant General KPK and others
............ Respondents
CIVIL. MISC. APPLICATION UNDER SECTION ___OF CIVIL

SERVANT ACT, 1973

APPLICATION U/S 151 CPC SEEKING
DISPENSATION TO FILE CERTIFIED COPIES OF
CERTAIN DOCUMENTS

AFFIDAVIT

I, Wajid Ali Shah, S/o Muzammal Shah Senior CT. Teacher Government
High Secondary School Bandi Dhundah Abbottabad, R/o Village .& Pbst
Office Banda Pir Khan Tehsil and Distt. Abbottabad do hereby solemnly
affirm and declare that the contents of the accompanying | (

|

Application are true and correct to the best of my knowledge and

belief and nothing has been concealed therefrom.

- Dated: .02.2020. ‘ ' Deporfent: S

VERIFICATION | <

Verified on Oath at Islamabad that the contents }
of the above affidavit are-true and correct to the ‘ ﬂi
best of my knowledge and belief and nothing has | ‘

been concealed therefrom.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
~ PESHAWAR
CM No. 86/2020
IN
: Appeal No. 1276/2007
Wajid Ali Shah.......ccivrcee s R Applicant
. VERSUS
Accountant General Khyber Pakhtunkhwa & others ............ Respondents
SERVICE APPEAL >
 INDEX
Sr.# Description Péuge"No’s Annexure
I Comments/Reply 01 to 03
2 | Copies of Khyber Pakhtunkhwa Cessation of | 04 to 06 “A”
Payment of Arrears on Advance Increments
on ngher Education Quahﬁcatlon Act No.
IX of 2012
3 | Copy of order of Honourable Trlbunal dated 07 to 08 ', “B”
30-01-2013 '
4 |Judgment , of August Supreme Court of| 09to1l “c”
Pakistan dated 29-08-2013
4 |Copy of the order dated 18-12- 2019 of 21 13 - “p”
August Supreme Court of Pakistan '
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
CM No. 86/2020
IN
Appeal No. 1276/2007
Wajid Ali Shah......ccccvvcciiceirccceree s, et —————————— Applicant
VERSUS
Accountant General Khyber Pakhtunkhwa & others ............ Respondents.
SERVICE APPEAL
REPLY TO APPLICATION DATED 12-03-2020 ON BEHALF OF RESPONDENTS

- NOS.3&4.
Respectfully Sheweth:-

Reply to Application on behalf of respondents are submitted és under:-

Preliminary Objections:- »

1. That the applicant has no cause of action to file the instant applicati’on.»

- 2. That the judgments of August Supreme Court of Pakistan and this
Honourable Tribunal have lost their efficacy for the purpbse bf
-implementation by clear intendment through sections 1 & 2 of Khyber
' Pakhtunkhwé Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualiﬁcatioh Act No. IX of 2012. )

3. The Act was passed by the Provincial Assembly and assented by the
Governor Khyber Pakhtunkhwa. The answering respondents are bound to

- obey the will of the legislature & cannot deviate from any provision of
eﬁactment.

4. Thaf the legislator has authority to legislate as they have mandate to do so by
a recognize process and services law do not provides the provision of
judicial review, hence, application is not tenable. | |

5. That the applicant was at liberty to join service after due process of law
equivalent to his qualification & the Government is not bound to pay

advance increment.

6. That this Tribunal has already dismissed the service appeal No.
430/2015 of applicant on 19-10-2017 _hence, the Principle of Estoppel is
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7. That the instant application is time b'aii‘red. Hence liable to be dismissed.

8. That the instant application is against the notification dated 27-10-2001

whereby, the basis of the claim of applicant stood erased. In the year

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on

Advance Increments on Higher Educational Qualification Act No. IX of
2012 was promulgated which was made retrospective from 2001, Hence,

the instant application is liable to be dismissed on this score alone.
9. That the instant application is not maintainable in its present form.

~ 10.That the applicant has filed the present application just-to pressurize the

respondents.

11.That the August Supreme Court of Pakistan suspended the impugned
judgment on 18-12-2019 regarding the Advance Increments on account

of higher qualification in CP No. 397-P/2017, 409-P/2017, 420-P/2017,
72-P/2019 & 733-P/2019.

12.That the applicant has not come to this Honorable Tribunal with clean hands.
13.That the applicant is estopped to sue due to his own conduct.
14.That the instant application is not maintainable due to non-joinder and mis-

- joinder of necessary parties.

15. That the instant application is against the rules and policy of the

Government.

16 That the respondents seek leave of this Honorable Trlbunal to raise

additional points at the time of arguments.

- Factual Objections:-

U R SO O

1. Inreply to Para No. 1, of the application it is submitted that the judgment
of August Supreme Court of Pakistan as well as this Honorable Tribunal

- have lost their efficacy for the purpose of implementation by clear
intendment through sections 1 & 2 of Khyber Pakhtunkhwa Cessation of
Payment of Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012. Further, submitted that due to the
promulgation of Khyber Pakhtunkhwa Cessation of Payment of Arrears
on Advance Increments on Higher Educational Qualification Act No. IX
of 2012, and the implementation application No. 49 of 2012 i 1n Service
Appeal No. 506 of 2009 titled Muhammad Haroon was dlsmlssed in view

Ry
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2012 on' 30-01-2013 by this Honorable Tribunal and Mr. Muhammad
Haroon had filed Civil Petition No 360 of 2013 before the - August
Supreme Court of Pakistan against the order dated 30-01-2013, passed by
this Honorable tribunal and leave to appeal was refused and petition was
dismissed on 29/08/2013. (Copies of the Act of 2012, order of this
Honourable Tribunal dated 30- 01-2013 & Judgment of August Supreme
Court of Pakistan dated 29-08-2013 are annexed as Annexure “A”, “B”
& “C” respectively).

. In reply to Para No. 2, of the application it is submitted -that

comprehensive reply has already been given in Para No. 1.

. That the Para No. 3, of the application it is submitted that complete reply

has already been given in Para No. 1.

. That the Para No. 4, of the application it is submitted that complete reply

has already been given in Para No. 1.

. In reply to Para No. 5 of the application it is submitted that both the

appeals of the applicant have been dismissed by this Honourable
Tribunal.

. In reply to Para No. 6 of the application it is submitted that judgment of

this Honourable Tribunal dated 19-10-2017 has not been set aside by the
apex Court as the CPLA No. 5129/2017 against the judgment dated 19-
10-2017 passed in service appeal No. 430/2015 was dismissed.
Furthermore, August Supreme Court of Pakistan suspended the
impugned judgment on 18-12-2019 regarding the Advance Increments

on account of higher qualification in CP No. 397-P/2017, 409-P/2017,
420-P/2017, 72-P/2019 & 733-P/2019.

. That the Para No. 7, of the application it is submltted that complete reply

has already been given in Para No. 1.

. That the Para No. 8, of the application it is submitted that complete reply

has already been given in Para No. 1 & 6.

Keeping in view of the above facts and circumstances it is

very humbly requested that the instant application may please be
dlsmxssed

R )
ecretaFFinance
Khyber Pakhtunkhwa

Khy er Pakhtunkhwa
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GAZETTE |
' . KHYBER PAKHTUNKHWA
T Bublished by Autherly
 PESHAWAR, TUESDAY, 1STH MAY, 2012,
" PROVINGIAL ASSEMBLY:SECRETARIAT
KHYBER PAKHTUNKHWA 4
. , 'NOTIFICATION - :
g Dated Peshawar, the 15th May, 2012

No. i PA/Khyber Pakhtunkhwa/Bills/2012/ 20711.--The  Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provinclal Assembly of Khyber Pakhtunkhwa on 8 May,

2012 and assented to by the Governor ofthe Knyber Pakhtiinkhwa on 11 May, 2012 Is hereby
published as an‘Act of the Provinclal Legislature of the Khyber Pakhtunkhwa. :

THE KHYBER PAKHTUNKHWA CESSA’I‘ION OF PAYMENT OF ARREARS ON'
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION .
ACT, 2012, S

(KEYBER PAKHTUNKHWA AGT NO, IX OF 2012)

(first published after havivg m'ceivatg the assent of the G’o veruor of the Kliyber
Paldstunkliwa i the Gazette of the Klyber Palditunicig
(Extraordiuary), dated the 16 May, 2012).

AN
ACT

{0 ceass tle payment of arrears accrued on accouut of advance lucrements ou
- - fiigher educatioval quallHcation.

WHEREAS advance mcremeqts" iiave been granted to certain Provincial
Govermmeut employees on the basis. of acquiring or possessing higher educational

qualiftcation over and above the prescribe edncational qualification from time to ;J,
time; ‘ T : ’

3

893




AN

-9

: ,f.ilctidn issued, decisiqu, judgment or order ,olf
auy Court or Trib

o - . : : g [
. . . '
mw

R PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MA¥, 2012,

ANy WHEREAS the Provinelal Govem'gnenp vide Notification No. (PRCM- .
172001, dated 27.10.2001, had ajready discoitimiied the scheme of advance
increments on higher educational ql'xallf,lcathﬁ; ' '

c . ‘ . . . . !
* AND WHEREAS dué to financial constrijuts, it is not possible for Provingtal
Government to pay the ¢

Iaimed and unclainied arrears accrued f_rom -the said
increments; . . '

It is hereby enacted as follows:-

1. Short title, application and cornmencement.— (1) This Act may be called the
Khyber Pakhtunkhwa Cessation of Pa

yment of Arrears oun Advance lucrements.on
Higher Educational Qualification Act, 2012, ‘ :

3 A . ¥
) It shall apply to all the employees of the Provincial Government, who
were eljtitled to received advance 1ncreinent*s-on higher educational qualiiicatiou;

i
(!3) It shall come into force at ouce and shall be deemed to have taken
effect on and from 1% day of December, 2001,

[}

Cessation of payment of arrears: :on.. advance increments on higler-
educational - qualification.—(i) . Notwithstanding anything contained ‘in any ’
decisfon, judgineut aud order of any Tribimal or Gouyrt lncluding High Court.or ~
Supreme Court of Paukistan, for the purposeof any claim for payment of arrears on
account of advance inerements on higher edicational qualification sanctioned in
pursuauce of any order, letter, office meinoranda, riotification, Instructions and

other iustruments fssued before 1.12,2001, such orders, letters, office memoranda,

notifications, instructions aud ‘other instruments shall be deemed to Le won-

existent, ceased or revoked and uo turther claim whatsogver on the basis of these -
instruments shall be entertained and all:cases in respect of such claims pending
in any Court or Tribunal ineluding: High Court and Supreme Court of Pakistan
shall stand abated. , L S . '
.2} Any order made, inst;

!
 Tribunal including a High Oourt or the Supreme Cour
immediately before the commenceéinent of this Act, shall be deem

ed to have been
validly made, issued and implemented b

. by the date of commencement of this Act,
and any amount already paid ‘there-under

t, implemented

' \ I onaceount of advance inerements op
-arrears thereof shall bé deemed- tp Lave

been validly paid and shall not bo
recovetrable from the recipient Government employees, - |
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. / ; J.  Reiioval of difficnlttes,— Iy ai}y difficult arises, in giving effect to the

~ Provislons of this Act, the Provinetal Govérmment may make such orders as it may
deem just and equitable. A S .

4. Repeal. The Khyber Paldituqkhw'a Cessation of Payméut of Arrears on

_ .'j_;“j’- Atdvance tuerements on Higher Bducattonnl Qualification Ordindnce, 2012 (Khyber
R I".akhtlmldn.v.a Ordinance NO. I of 2012), is liereby repealed.

o
BY ORDER OF MR. SPEAXER

' PROVINGIAL ASSEMBLY OF KHYBER =~ **
’ PAKHTUNKHWA

(AMANULLAR)
- Secretary ' '
Provinctgﬂ Assembly of KKhyber Palchtunkhwa

Prioted Bod publlshed by ths Manager,
Slaty. & Pig. Dopit., Kiigber Pakhitunkhiwa, Poshawar -



. BEFORE 1l ypisiss: L -
T T r—— \’I‘ * . )
T HER Y M\HN!NMN’A SERVIC VN
e i - . . . ‘
: N Pesiin
Implcmcnmhou Applieation No ...E‘-L—'L-——- of 2052,
s ‘3:\,: .,,,.‘Q-o, IN
. . S '&t\ -y *‘!‘I',.;!
' g S ,_/z_z,c, Sf:r\'icc Ap,.cal No 506 of 2009.
e ’ ' [ Qw.',ﬁta.;‘:)z:r.‘wi %) . ‘
: :f“(.~Mu!nmmadllaroou /0 Haider Klan, (Ex PTC teacher), C. l‘Govcmmcm
High School Sirikot, Tchsil Ghazi District Haripur. RJO Village Billuh, Post
Office S mLN, Tehsil Gliazi District Hasipur.
. Petitivnr
VERSUS ’
1 Executive Distriet  Officer, Elementary & Sccondary  Education
- Deparument District Haripur. o
2. District Coo;diualinn Officer, Haripur. :
3 District Accounts Oflicer, Haripur, - .

4 Dircctor of (Elementary & Sccondary Education) Department, Khyber
Pakhtunkinwa Peshawar.”

3 Secpetary o Governend of (Blementary & Sccondary Ldm.tlmn)

Department Peshawar.

i Secrctary 10 Government of Khyber Pakhtunkhwa through Secrery
_ Finance Departiment Peshawar.
Respondents

+

I’EFITION FOR IMPLEMENTATION OF JUDGMUENT
DATED 12/05/2009 PASSED iN SERVICE AIPEAL NO 06 .
Q1 2009 BY ‘THIS HONOURABLE TRIBUNAL WHERLRY :
PETITINER HAS GRANTED  SIX  (06)  ADY ANCE
INCREMENTS OF dLA WITH EFFECT FROM 18101994
ALONGWITH ALL BACK BENEFITS

Scanned bv CamSeanner
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i - el
_ (Appellatg Jurlsd!ction) i
DO Present' : - B
I, M. Justice. AnwarZaheerJamall i
_ * Mr. Justice Khil} ‘Arif Hussain
Mr. Justice ljaz ‘Ahmed Chaudhrv
vl| Petition Na.350 o N
L lon oppeal from ]udsmem of KPK Serytce'l’rlbunal Pasmwat
daled 30.1.2013, passsd in lmolemantatlon petition.No. 49/2012)
KRN 3!,\!!\!!!a.mmad Haroon - 4
el © L..Petitioner
S _ _ Versus
.- - Executive Oistrict Officer, Elementary & Secondary Education Dept. Harlpur, etc Lo
. ' ... Respondents 3y
i)
Petitioner: ' in'person. L

For official respomientsg Mr, Naveed Akhtar Khan, Addl.A.G. KPK,
- Mr. Saged-ur-Rehman, ADO (Edu.), Harlpur. .

Al

- Date of hearing: 29.8;2013

JUQGM§NT .
.+ By this petition under Article 212{3) of the

L
I8
‘
’

war Zaheer matl

1973, leave to'appeal Is sought by .

e i a0 e
o .

E(%pnsta;uuon of |slamic Republic of pakistan,

l‘ qguic}ner Mghammad Haroon agalnst the order dated 30.1. 2013. passed by the i

'ybe.r Pakhwnkhwa Servige Tribunal, Peshawar (in short "the Trlbur_sal'), whereby o

A ) ms Impiementauon application No0.49/2012, in service Appeal No. 506/2009, was

9l,smlssed In vtew of sections -1 & 2.of Khyber Pakhtunkhwa Cessatlon of Payment of N il

PR S

P ' ’ f,rreqrs on Advance: dAncrements on Higher gducational Qua\mcat\on Act, 2012

*'§ Y?er Pakhtunkhwa Act No.IX of 2012).

- -2 . ! " wa have heard the arguments of petitioner, He has placed rellance

S | _ ‘ {on! e earller judgment of the Tribunal dated 12.5.2009, whereby he was held

l:en‘lFed fonthe benefit of advance ihcremants on the basis of higher qualification.

\s pu:pose, he has also placed reliance upon the judgment of this Court,

bhread a4 piA Coroaration v. Aulz-ur-Rehran Chaudhey (2011 SCMR 218),

LS .
3. i As agalnst it, learned Addltlonal Advocate Gencral KPK, Mr, Naveed

t A'Eljtat Khah, strongly contends that benefit of earher }udgment dated 12.5.2008,

LNy

)
L \.0.
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thrbugh implementatlon appllcatlon No. 49/2012 filed before the Tribunal, cannot

be allowed to the petltloner in vlew of the clear language of section-1 of Khyber
Pakhtunkhwa Act No.iXtof 2012, which has made Its saction-2 applicable with
retrosbect&ve eHect- from 01.12.2001 and, thus, made the said "1udgment

unimplementable

o " the petitioner and the learned Addl, A.G KPK and seen that Indeed as per judgment

. . '
. .

R oo ~ of the Tribunal dated 12.5.2009, the ‘petitioner was held entitled for the benefit of
‘ . . " advance Increments on the basls of his higher qualification, but such judgment has
: e Ty ISst Its eéﬂcacy for tf\é purpose of implerﬁentation by clear Intendment through

sections 1 and 2 of Khybel; Pakhtunkhwa Act No.iX of 2012, which read as under:-

"1 Short title, application and-commencament. = (1) This Act may be called
- the Khybder Pakhtunkhwa Cessation of Payment of Asrears on Advance
increments on Higher Educatianal uuailflutlon Act, 2012,
(2)‘ . It shall applv to all the employees of the Provinclal Government, who
Lt . ' ‘werg entlitiad to retelved dvance-Iincrements on higher educational quulmutlon.
' ’ {3 .t shall come Irlo lo:r.o at once and shall be deamed to have taken eHect
on‘and f(om 1" day of Oecember, 2001,

..'2. {Cassation of payment "of arrears on agvance lnﬁnm.nu on highgr

.-
- s

;

yedqut nal quslification,— (1) Notwlthstandlng anvthlng contalned n any
'dedlslon.*]udsmem and order of sny Trlbunal or Court ‘Inciading High Covrt or
1

'

‘suprem Court of Pakistan, for the aurnosa of any clalm for payment of arrears on

PN

somow te
N pahiN .

fﬁmh",‘.—n. i ama o
. B

. 5 .accoun& ol advance Increments on hlahef educationa! qua\lncallon sanctiongd In
- iJwtsuarf:e of any order, letter, office memoranda, notification, instructions and
' ' . ’ ) ! “ |other gnmuments Issued before 1.12.2001, such orders, letters, office

’ ' : ;mamorgnda, notlficstions, instructions and other Instrumaents shall be deamad to
e ‘be-nonigxistent, ceased or revoked and no further clalm whatsoever on the basls

‘ol thesd Instrumants shall be entertalned and.a!l cases In respect of such clalms

perding 1 any Court ar Tribunal Including High Court and Supreme Court of
I~ ; *nhlxm\ shail stand abated.

T (2) f’ i Any order made, Instruction Issued, decision, Judgment or ‘order of any
3 Cou:t or Tribunal Inciuding a High Courl or the Supreme Court, 'mplemented
: lmmcﬂl;wy before:the cammencement of this Act, shell be deemed to have baen
valldly mada, Issued and Implementad by the date of commencemaent of this Act,

37, L

- - -
SO LD N TS P

IBRETSY STLeSpaepys:

P ISRER T T

a‘nd.’ny smount already paid there-under on account of advance Increments or
err@ars thereof shall be deemed to have teen validly pald and shall not be
m:ovarabh from the reciplent Government tmployees.”
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4; We have consldered the above nated submissions made before us by -

T
t
.
.
t
‘.
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A bare feadlug of the above sectlons from Khyber Pakhtunkhwa Act
e J?N. . .3~\,.’. .
%‘:‘& N°~!x'=0f/2012 mak s,;t crystal clear that -whatever beneﬂt the petitloner was

,_leglslbture through clear intendment In unequlvocal terms, while vires of the said

‘v Act have not been challénged before.any forum.

This being the pdsition, leave to appeal s refused and this petition Is

Sd/- Anwar Zaheer Jamali,J
Sd/- Khilji Arif Hussain, J
Sd/- Ijaz Ahmed Cha
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w - Patitionerfy)
Saeadullah and ethers

a2 .. .
Muhasusad Igbal wad ohers &s C..g. 33;!‘:;%:3
© M AMuhamimad and cthezs “fn C.P. 420-p72017)
Anyut Ultnh Khan and cihess

- Muabammad Redunan end others ﬁ(&%ﬁi%’iﬂ,&‘&, B ok )
, Respondent!s) .

;‘;\:’x K‘-:zz '?ctltimscr{n! Baurister Qasim Wadood, AdaL AQ : .
Fe.:‘::m reapandents) N.R, _ '

’ ste of Hearing 18.02.2019 ’

UMAR _ATA _BANDIAL, J.— leamed Additional

;;: : _Advocate Generl submits that the entitlement to ndditionnl

B :

increments on account. of higher qualifications were granted
to employces of the Provincial Government vide Notification .

! - dated 11.08,1991. That catitlement’ WEs, revoked by o




Quﬂ!ﬁca@on Act,. 2019 (‘r’l\clt') .

the Act was  effective

‘ in ity retrospective
application. -

z |

o . M . .

2. The points raised have Jome weight, therefore
L

leave is granted, inter-alia, (o consider the same In the

meantime, the impugned judgmcn; shall remain suspended

g
.
&

. " - i:

A8 . C . "‘:' i -
3 Sd/-J LT |
) 4 s - e .
i . . LR 4
:i ™ &2 "t
:‘.{-‘.@ “a‘: :\ :\

] .

' CSde) e
CSdy .

» fald

Nt Tl el g e
L 2 ey
e A e
TS

oo yurtified tehe True Lagy - ¢ A

- - Supreme Couy

Ll an w8
da s S R SN v, e e
PN I PR N )
AW, ORI waAR g T T T8 R
LT ,"'{‘y\: o -‘-‘a'}:‘ ,3: bl siifl
e tx, .33'«' ?QP‘M;*‘: -‘“:;‘Cv,, »., 3 - LY dunff e "0
S " )
M.—."mmmiﬂ ke "

-




AN
]
{

‘”i‘-:‘ =
B
o P S
. PESHAWAR . EEPR
: | © CM No. 86/2020
| IN
Appeal No. 1276/2007
‘ Wajid Ali Shah......c.ivoii s freesse iy enen Applicant
VERSUS A
Aéqbuntanti(}eneral Khyber Pakhtunkhwa & others ............ Respondehts
SERVICE APPEAL
INDEX
Sr.# - Description - Pége No’s Annexure
1 | Comments/Reply - ' 01t003
| 2. | Copies of Khyber Pakhtunkhwa Cessation of | 04 to 06 “A” -
| Payment of Arrears on Advance Increments :
on Higher Education- Qualification Act No. |
IX of 2012 S -
E B 3 | Copy ofrorder of Honourable Tribunal dated | 07to 08 “B” .
| 30-01-2013
' 4 |Judgment of August Supreme Court of 091011 “CP
Pakistan dated 29-08-2013 |
4 | Copy of the order dated 18-12-2019 of| 12to13 “D”
August Supreme Court of Pakistan
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R . . .

PESHAWAR
o CM No. 86/2020
. IN ,
) o Appeal No.1276/2007
Wajid Al SHAN .cvveve v e ssesersmecse o sssssms s ssssssess o Appllcant
VERSUS
- Accountant General Khyber Pakhtunkhwa & others ............ Respondents
SERVICE APPEAL

NOS.3 & 4.

Respectfully Sheweth:-

Reply to Application on behalf of respondents are submitted as under:-

Preliminary Objections:-

1.
2,

That the applicant has no cause of action to file the instant application.

That the judgments of August Supreme Court of Pakistan and this -

Honou;able Tribunal have lost their efficacy for the purpose of
implementation by clear intendment through sections 1 & 2 of Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on

Higher Educational Qualification Act No. IX of 2012,

. The Act was passed by the Provincial Assembly and assented by the’

Governor Khyber Pakhtunkhwa. The answering respondents are bound to

obey the will of the legislature & cannot deviate from any provision of

enactment.

. That the legislator has authority to legislate as they have mandate to do so-by

a recognize process and services law do not provides the provision of

judicial review, hence, application is not tenable.

. That the applicant was at liberty to join service after due proceés of law

equivalent to his qualification & the Government is not bound to pay

advance increment,

That this Tribunal has already dlsmlssed the service agpeal No.

430/2015 of am)llcant on 19-10-2017 hence. the Prmclple of Estoggel is

o



: “ .
“pgnes e A

7. That the 1nstant appllcauon is time barred. Hence liable to be dismissed.

8. That the mlmnt application is against the notification dated 27-10-2001
wﬁereby, the basis of the claim of applicant s‘tqqgﬁ erased. In the yea.r
2012 the Khyber Pakhtunkhwa Cessation of géy_ﬁl_g_rm of Arrears on

Adyagce Increments on Higher Educational Qualification Act No. IX of
2012 was promulgated whi_;:h was ma"(\le;retrospective from 2001. Hen'c_e,
‘the instant application is liable to be dismissed on this score alone.

9. That the instant application is not maintainable in its present form.

10.That the applicant has filed the present application just to pressurize the

respondents.

11.That the August Supreme Court of Pékistan suspended the impugned
judgment on 18-12-2019 regarding the Advance Increments on account
of higher qualification in CP No. 397-P/2017, 409-P/2017, 420-IL01‘7,
72-P/2019 & 733-P/2019. | |

12.That the applicant has not come to this Honorable Tribunal with clean hands.

13.That the applicant is estopped to sue due to his own conduct.

14.That the instant application is not maintainable due to non-joinder and mis-

- joinder of necessary parties.

15. That the instant application is against the rules and policy of the

Government.

16.That the respondents seek leave of this Honorable Trlbunal to raise

additional points at the time of arguments.

- Factual Objections:-

1. In reply to Para No. 1, of the application it is submitted that the judgment
- of August Supreme Court of Pakistan as well as this Honorable Tribunal
have lost their efficacy for the purpose of implementation by clear
intendment through sections 1 & 2 of Khyber Pakhtunkhwa Cessation of
Payment of Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012. Further, submitted that due to the
promulgation of Khyber Pakhtunkhwa Cessation of Payment of Arrears
on Advance Increments on Higher Educational Qualification Act No. IX

- of 2012, and the implementation application No. 49 of 2012 in Service
Appeal No. 506 of 2009 titled Muhammad Haroon was dismissed in view

e
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2012 on 30 01 2013 by thlS I—Ionorable Tribunal and Mr. Muhammad
Haroon had filed Civil Petition No 360- of 2013 before the August
Supreme Court of Pakistan against the order dated 30-01-2013, passed by
this Honorable tribunal and leave to appeal was refused and petition was
dismissed on 29/08/2013. (Copies of the Act of 2012, order of this
~ Honourable Tribunal dated 30-01-2013 & Judgment of August Supreme
Court of Pakistan dated 29-08-2013 are annexed as Annexure “A”, “B”
& “C” respectively).

.. In reply to. Para No. 2, of the application it is submitted that
comprehensive reply has already been given in Para No. 1. |

. That the Para No. 3, of the application it is submitted that complete reply
has already been given in Para No. 1.

. That the Para No. 4, of the application it is submitted that complete reply
has already been given in Para No. 1. :

. In reply to Para No. 5 of the application it is submitted that both the

appeals of the applicant have been dismissed by this ‘Honourable
- Tribunal.

. In reply to Para No. 6 of the application it is submitted that judgment of
this Honourable Tribunal dated 19-10-2017 has not been set aside by the
- apex Court as the CPLA No. 5129/2017 against the judgment dated 19-
10-2017 passed in service appeal No. 430/2015 was dismissed.
Furthermore, August Supreme Court of Pakistan suspended the
impugned judgment on 18-12-2019 regarding the Advance Increments

on account of higher qualification in CP No. 397-P/2'017,'409-P/2017,
420-P/2017, 72-P/2019 & 733-P/2019.

. That the Para No. 7, of the application it is submitted that complete reply
has already been given in Para No. 1.

. That the Para No. 8, of the application it is submitted that complete reply
has already been given in Para No. 1 & 6.

Keeping in view of the above facts and circumstances it is

- very humbly requested that the instant apphcatnon may please be
dismissed.

] ;
ecretamsFinance
Khyber Pakhtunkhwa

hyer Pakhtunkhwa
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P RHEVYBER PARHTUNKHWA

S T pyBlished by Authgrity —

- ZESEAVAR, TUBSDAY, 1§TAMAY, L%

' PROVINCIAL ASSEMBLY-SECRETABIAT
KHYBER PAKHTUNKHWA

e

: IFIC .
! Dated Peshawar, the 15th May, 2012.

i : o
No. | PA/Khyber Pakhtumkhwa/Bills/2012/20711.—The, Khyber Pakhtunkhwa
© - Cessatlon oLPayment of Arrears on Advance Increments on Higher Educational Quallfication
BIll, 2012 having been passed by the Provinclal Assembly of Khyber Pakhtunkhwa on'8 May,
2012 and assented to by the Governorof the Khyber Pakhtunkhwa on 11" May, 2012 Is hereby

published as an‘Act of the Provinclal Legisiature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKEWA CESSATION OF PAYMENT OF ARREARS ON-
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION .
‘ ACT; 2012, ' *

(KAYBEL PAKHTUNKHWA ACT NO. IX OF 2012)

(first published after having recelved the assent of the Goveruor of the Kiyber
Palditunlhwa i the Gazaits of the Kliyber Palditunidig <
(Extraordiuary), dated the-15" May, 2012), ' e

AN
ACT o |

to coase tlte payment of arrears Aogived on atcouut vf advance lucremeuts ou
: - higlher educatioval quallfication,

- WHEREAS advance incremeqts"hziVe been granted to cerfain Provineial
Govermment employees on the basis. of acquiriug ov possessing higher educational
qualification over and above the prescribe edncational qualification from time to L
time; o o . . . ’
' - 893




AN

-9

- _ . }:'uctidu issued, decision, judgmeunt or order of
auy Court or Tribunal including a H

| &/

R PAKHTLINKHWA GOVERNMENT-GAZETTE, EXTRAORDINARY, 15th MAY, 2012, ",

ooy WHEREAS tiie Provinclal ooven’iSuent vide Notification No. (PRC)-
/2001

/2001, dated 27.10.2001, had ajveady discoutiied the schems of advauce
inerements.on higher educatioual qgalulcathl}; ' '

v . ) . . ) . )
~ AND WHEREAS dug to financial coustriints, it 18 not possible for Provingial

Government to pny the claimed and wiclainted arroars accrued from the sald
Increments; : : '

Its hereby enacted as follows:-

L Short title, application and cortmencoment.— (1) This Act may be called the
Khyber Pakhitunlhwa Cessation of P

Higher Educational Qualification Act, 2012,

A

3 . S N
&) [t shall apply to all the employees of the Provincial Government, who
were eiftitled to received advance increinents-on bigher educational qua.llflcatlon,.

, . -
(iB) It shall come into force at ouce and shall be deemed to have taken
effect on and from 1% day of December, 2001,

Ly

Cessation of payment of ai;earsz :on.. advance increments on higlier-
educational - qualification.—(1) Notwitbstanding auything countajued ‘iu any

decisfon, judginent aud order of any Tribitnal or Coyrt’ includiug High Court.or ~

Supreme Court of Pakistaw; for the purpose.of any clatin for payment of arrears ou
account of advance increments ou higher edicational qualification sauctioned in
putsuauce of any order, letter, office memoranda, uotification, lustructions and
other fustruments issued before 1,12,2001, such orders, letters, office memoranda,

notifications, instructions aud ‘other instrwwents shall be deemed to Le 1ou-
- existent, ceased or rovoked and uo further claim whatsoever on the basis of these -

Instruments shall be eutertained and all:cases in vespect of such claims pending
In any Court or Tribunal including Higli Court aud Supreme Court of Pakistan
shall stand abated, L . o '

. e

o . ]
(2) Any order made, inst

' JHigh Gourt or the Supreme Court, implemented
immediately Lelore the commencéin

ent of this Act, shall be deemed to have been
validly made, issued aund implemented

. by the date-of coiumencement of this Act,
and any amount already paid there-undey ' s

. : onaceouyt of advauce increments op:
-avrears thereof shall be deemed-to Have o

been validly paid and s
vecoverable from the reciplent Government employaes. v 1 hall not be

ayment-of Arrears ou Advance lucrements.on

S

ap—

.



' Of dﬂﬂculties.—- It any difficult arises, in nglng effect to the: '~
thilg Act; the Proviucm} Government may make such orders as it may
tand quttahle. . | . : :

Im;e&l.- 'L‘he !ﬂtybev Pa!dttunkhwa Gessation of Pnymeut of Atrenrs on
lvanice Tucrements on Higher Educations] Qualiffeation Ordindnge, 2012 (Khyber
a-ld!tluucm&'a Oldiuauw NO. 1 ol 2012), Is hereby vepealed,

BY ORDER OF MR, SPEAKER

PROVINGIAL ASSEMBLY OF ICHYBBR

4 *;3 '
{ _ V.o
i PAKHTUNKHWA

{
"_ i B (AMANULLAH)
Secretary
Proviucial Assembly of Khyber Pakhtunkhwa

-

Privted aud published by the Manager,
Giaty. & Pig. BepiL, Khyber Pakiitunkhwa, Pastiawar



PAKWTUNKIWA SERVIC
U PESHAWAR |y

IN

'; FRCPAR A0 vvy 3

Boeh o el

i e LA Serviee Appeal No 506 of 2009,

R L . QuatsSpel: |

o M‘?h‘}mﬂmﬂ iflmoéll' S/0 Haider Klian, (Ex PTC teacher), C.T Government
“High School Sirikot; Tehsil Ghazi Districs Haripur. RIO Village Billuh, Post

~ Oftice Sirikot, Tehsil Gliazi District Haripur.

Potitiviier

D \{ERSUS

i _

! o | Executive Distrivt  Officer, Elemontary & Sccondary Education

: Department District Haripur, o
- . © 2 District Coordination Officer, Haripur. '

District Accounts Otlicer, Huripur,

LI

4 Director of (Elementary & Secondary Education) Department, Khyber
Pakhtunkhwa Peshawar.”

“ 5 Seepctiry W Governoent of (Flementary & Sccondary Educatinn),
Department Peshawae, :

- Secretary 10 Government of Khyber Pakhtunkhwa through Secretary

Y, Finance Departiment Peshawar.
Raosponddents

PETITION FOR IMPLEMENTATION OF  JUDGMUENY
DATED 12/032009 PASSED IN SERVICE APPEAL NO 506
OF 2009 BY THIS HONOURABLE TRIBUNAL wHERLHY
PETITINER  UAS GRANTED SIX  (06) ADVANCE
INCREMENTS OF ALA WITH EFFECT FROM 18101994
ALONGWITH ALL BACK BENEFFTS

Scanned hv CamSpeannar |
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b .

Mr, msﬂce Anwar Zaheer Jamall

_ M, Justice Khil) “Arif Hussaln
Mr. Justice tjaz ‘Ahmed Chaudhrv ,

on appeal from. ludmm ol KPK s;rylcg Trigunal, Peshawar

{ed
dmd 30.1,2013, passad In ‘Implementation Peiltion.  N,49/2012)

| ‘h_;mmad.ﬂ_aroon . ‘ .
i " L..Petitioner

versus
Harlpur, et

xecutive District Officer, Elementary & Secondary Education Dept.
Rk : ; ’ S e Regpondents

Petitioner: ' in'person.

for official respor\d_entsé M, Naveed Akhtar Khan, Addl. AG. KPK.
M saeed-ur-Rehman, ADO (Edu.), Haﬂpur.
Dateofhearing 2982013
JUDGMENT -
o ,MLW gy-this petition under Article 212(3) of the

} ustttutmn of Jslamic Republic pf pakistan, 1973, leave 10 " appes! s sought by .
N

30.1.2013, passed by the

] si;lqr\er Mt;hammad Haroon against the order dated
E the Tribunal’), whereby

ybq PakhWnkhwa Service Tribunal, Peshawar {in short

&ts lmpiementauon application No.49/2012, In service Appeal No.506/2009, was

' gl;m&;sed In view of sectlons-l & 2 of Khyber pakhtunkhws Cessation of Payment of

ﬁma{rs on Advance. Ancrements on Higher Educational Qua\\ﬂcat\on Act, 2012

x’ §mwer Pakhtunkhwa Act No, 1X-of 2012},

uz. . ! Wa have heard the arguments of petitioner, We hes placed reltance

H

{;on! e eafucr judgment of the Tribunal dated 12

;m gd fnnthe benefit of advance Increments on the basis of higher qualification.

At
[3

5,2008, whereby he was held .

Is purpose, he has also placed reliance upon the judgment of this Court,

19 ne&aswﬂﬂmmtzon SCMR 219),

i As asalnst it, learned Addltlonal Advocate General KPK, Mr, Navaod

LAt
a.£ t‘!w khan, strongly contends that benefit of eariier )udgmant dated 12.5,2009,

,!lmonmm
raur ' Yanlalee




KR -thrbqgh impiementatlé‘n"appllcatlon N0.49/2012 filed before the Tribunal, cannot

',"_'be a"vwed to the petltloner n vlew of the clear language of section-1 of Khyber

“We have consldered the above nated submlsslons made before us by -
_the petltloner 3nd the leamed Addl, A.G KPK and seen that Indeed as per judgment
: of the TribUnal dated 12..5 2009, the ‘petitioner was held entit!ed for the benefit of

; A,advance lncrements o the basls of his higher gualification, but such judgment has

A
-

°$t“‘$ efficacy for thé purpase of implementation by clear Intendment through

sectlons 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read asundar:- '

. ’ L, Short title, application snd-comrmencement, = {1} This Act may be called
o ' | © the Khybder Pakhtuakhws Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Agy, 2012,
(2)' l It shall apply to all the employees of the Provincial Government, who
were entislgd (o received gdvance Increments on higher educational qualification,
{3} Wshatl came Into ferce at once and shall be dgemed 10 have taken eHect
sn'snd iitom 1" day of December, 2001.

o s

‘-;2. | Cassatlon of payment ‘of arrears on agvance kgfnmoms on highar

'gduc;t nsl qualification,— {}) Notwithstanding anythlnu contalned In any ,
.Ueuslor\'judgmem and order of sny Tribunal or Court incigding High Cowrt or .
' tSugremp Court of Pakistan, for the purposu of any claim for payment of arrears on !
"..account of advance Increments on Nuhee educational qualification sanctionsd in
w:suaqte of any order, letter, office memoranda, notification, instructions and
" (other |nstruments Issued before 1.12.200%, swch orders, letters, office
m_amor’nda. natifications, tnstructions and other Instruments shalt be deamad to

" rba nenigxlstent, ceased or revoked and no further clalm whatsoever on the basls
Ny ‘of thes instrumants shall be entertalned and all cases In respect of such clalms

pendlng In any Count or Trlbum} including High Court and Sypreme Gourt of
i1 wﬁ\mp shall stand lbaud

ST,
el N

Vo e e IR A T Ll o S v e e A
- B

ah mmen e e

Har i { Any order made; Iastruction lssued, decision, Judgment ar order of any
3 Cowt 97 Tribunal Including 3 High Court or the Supreme Court, Implemented
Timmegistely beforethe cammencement of this Act, shall be deemed to have baen
.Ijvandlv wade, lisued and Implemenied by the date of commentement of this Act,

an

and pny amount already pald there-under on account of advance Incremegnts or
it 8rr@ars thergof shall be deemed to have been validly p;w and shall not be
1 mcevembba from the redpient Government employees.”
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Sd/- Anwar Zaheer Jamali,J
Sd/- Khilji Arif Hussain, J
Sd/- Jjaz Ahmed Cha
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_._mumn. mmwa —
[N B R,

Sa&v‘k\mm @mi othera o C. . . ~ SR o
Muhamanat 1IQbal and cthers (i 0. 397.0/3017) e ,

B CP 400-F/2017) -

©Mohd Muhamusad and ethezs ‘fn C.F. 420.p/3017) o
 Anyar Ullah Khven snd cthers fin C.P, 733-P/2010) S S
R Wad Relunan end others  fin O.1. 733.0/20%) oLt
W : R””“dcuu“ o
’ For the pc\idqsct{a) Barrister Qastin Wadood, Addl AQ o
fon A% covaal -t
For e respandents) N.R,
- Date of Heaning 18.12.2019
S | - QBDES

UMAR_ATA_BANDIAL, Ji— Leamcd Additonal

Advocate Generul submits that the entitlement to ndditionnt

{nonuments on account. of _highc.r qualifications were granted

to employees of the Proyincial Governent vide }\‘ot‘.ﬁm\ion .
‘dat_ed 11.08.1;991. That cptitlement’ was, revoked by o R
No{iﬁ;:aﬁon, dated §7.10.2001. This witl?dmwal of cnﬁt\cxgggt : :




2032 (Mct"] Wa3 promulgnted

whlch wua
c l’rom 2001.

n the present cascs, the

for the claimed {ncrements
were mcd two ycgrs n(t:r the afore-nou:d law th

prommulgated, Secondly, it has gnored the Notification d&tﬁd
27.10.2001

whcreby the basig of the claim stood crased und.
accordingly, the Act wag eflecty

in ity retrospective
application. )

The points raised have some weight, ihcrdorc.

leave is graated, infer-alia, to consider the sama, In the

meantime, the impugned Jjudgment shall remain suspended

- Sdi-J
. S d/ f\] Tt

yurtified 1o he Trué@w

{ ssociate
S nior Gourl AS soc
S;;)n emie Coupof Pakistan

. ls nabad




(WAKALATNAMA)

INTHE __ Senpee . %[amau? KLOK QCSL@MJQL/

INCATLD A 'mﬁ'f\ ,

Plaintilt’
Petitioner
Applicant
VERSUS ‘

Subject matter Aé(/w,c;__% (_%*'\)&M;\ )

e o ri—

Accotua (]~ Ga.eel WPK £s Laoa, Lol

Delendant
Respondent

On behalf of _ Hp\,la A - ﬂ%‘%ﬂqﬂ\ y

KNOW ALL TO WHOM PRESENT shall come that 1/ we. the undersigned hereby appoint and continue

Sardar Muhammad Ghazi
Scnior Advocate Supreme Court of Pakistan
Cell No.0300.8562850

(11ere matter called the advocate) to be above for the in  the above-mentioned
case to Ao all the following acts deeds and things or any of them, that is to say: -

~

d

1

0.

To act, appear and plead in the above- mentioned case in this Court.
To present plpadmg,s, appeals, cross-objections or petition for exceutions, review. Fevision.

withdraw, compromise or other petitions or affidavits or other documents as shall be deemad
weessary or advisable by him/ them for the said casc at its all stages.

And 1/ we hereby confirm and ratify all present and future acts and pr mu.dm;,: tuken by the

said Advocate in this case.

i/ we authorize the said Advocates Lo withdraw/ receive on my/ our behalt all sums and
amounts deposited on my/ our account in the above noted matter

And 1/ we hereby agrees no to hold the Advocates or his substitute responsible for the result of
the said case in consequence of his absence from the court when the said case is called up for
hearing.

And 1/ we hereby that in the event of the whole or any pml ol llk fee agreed 1o me/ us to hk_

paid 1o the Advocates remaining unpaid he shall be entitled 1o withdraw {rom the proscention

of the said case until the same is paid and fee paid partially/ w holly is non-refundable in any

case whatsoever.
I/we have hereunto set my/ or and 1o the presents the contents ol which have been L\p'dint.d 1o
and understood by me/ us. This A day ol ﬂa\cQ, 20&_@

Accepted subjeet to the icrms and condition mentioned above

Aceepted

Signatyfre or thumb impression

Ol - - RN&ped AR shaly.

- Sa’r.cliar;l\iluhzamm“ld Ghan ., : | .

Y1y 1

ey

L e




