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S.ANo.1224/2018

Dr. Khaiida Yasmeen

Versus

Government of Khyber Pakhtunkhwa through Chief Secretary & 4 others.

JudgiTient/order
11.03.2020 Learned counsel' for the appellant present. Mr. 

Muhammad Jan learned Deputy District Attorney for the 

respondents present.

2. Arguments heard. File perused.

3. Appellant, allegedly appointed as Medical Officer on 

contract basis vide order dated 03.12.1995 got 

regularization of h%r service and h|?r colleagues in the 

year 2005 under the Khyber Pakhtunkhwa Civil Servants 

(Amendment) Act 2005. Government of Khyber 

Pakhtunkhwa further amended Section-19 of the Khyber 

Pakhtunkhwa Civil Servants Act, 1973 vide Khyber 

Pakhtunkhwa Civil Servants (Amendment) Act, 2013 

wherein it is provided that those appointed in the 

prescribed manner to a service or post on or after July, 

2001 till 23'^^ July, 2005 on contract basis shall be 

deemed to have been appointed on regular basis. 

Ultimately vide Notification dated 17.10.2017 the 

services of the appellant were regularized w.e.f 

01.07.2001. Not contended with the said Notification 

dated 17.10.2017, the appellant has filed the present 

service appeal for regularization of his service from 

initial date of appointment and consequential service 

benefits.

v\'

4. Learned counsel for the appellant conceded that 

identical nature service appeals have already been 

dismissed by this Tribunal vide common judgment dated 

12.1 1.2019 passed in Service Appeal No.318/2018 filed 

by Dr. Akram Khan. Learned counsel for the appellant
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however raised objection ■ that during the course of 

arguments in the identical service appeals, he vehemently 

contested/agitated the case of Dr. Muhammad Iqbal 

however Para-11 of the common judgment speaks 

otherwise.

5. Objection raised by learned counsel for the appellant 

is found misconceived in as much as it is not mentioned 

in Para-11 of the common judgment that the learned 

counsel for the appellant has not contested/agitated the 

case of Dr. Muhammad Iqbal rather this Tribunal has 

given the findings that the case of Dr. Muhammad Iqbal 

was dealt with U/S 23 of Khyber Pakhtunkhwa Civil 

Servants Act, 1973 and this fact was not contested by the 

learned counsel for the appellant. Copy of Notification 

No.SO(E)II-II/8-l 8/2006 dated 09.12.2006 annexed by 

the appellant, with the memo of appeal, reflects that the 

services of Dr. Muhammad Iqbal were regularized in 

exercise of powers U/S 23 of Khyber Pakhtunkhwa Civil 

Servants Act, 1973 read with President Order No.10 of

%

1969.

6. As a sequel to above the present service appeal is also 

rejected in terms of common judgment dated 12.11.2019 

passed in Service Appeal No.318/2018 filed by Dr. 

Akram Khan. Parties are left to bear their own costs. File 

be consigned to the record room.

\
Ol

(Hussain Shah) 
Member (E)

(Muhammad Hamid Mughal) 
Member (J)

ANNOUNCED.
11.03.2020
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28.02.2020 Lecrned Assistant Advocate General present. Due to 

rush of work, further proceedings in the case in hand could 

not be conducted. Adjourn. To come up for order on 

1L03.2020 before D.B.

4

Member Member
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Due to tour of the Hon’ble Members to Camp Court, 

Abbottabad. To come up for the same on 31.01.2020 

before D.B.

25.10.2019

Reader

Learned counsel for the appellant present. Mr. Zia 

Ullah learned Deputy District Attorney present and 

stated that identical nature service appeals have already 

been dismissed vide common judgment dated 

12.113.2019 passed in service appeal No.318/2018. 

Learned counsel for the appellant seeks adjournment. 

Adjourn. To come up for arguments on 24.02.2020 

before D.B.

31.01.2020

i’ ■

MemberMember

Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney alongwith Dr. Salim 

Javid Litigation Officer present. Arguments heard. To come 

up for order on 28.02.2020 before D.B.

24.02.2020

Member
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Counsel for the appellant and AddI: AG alongwith Mr. 
Hazrat Shah, Sup.dt and Mr. Sajid, Supdt for respondents 

present.

09.07:2019

" '-Rep’resentative of the respondents states that the 

reply has been prepared but is yet to be signed by the 

respondents. He; therefore, requests for a short ■ 

adjournment.

Adjourned to 18.07.2019 before S.B.

1^.
Chairman

18.07.2019 Counsel for the appellant, Mr. Muhammad Riaz Khan 

Paindakhei, Assistant A.G alongwith Hazrat Shah,' 
Superintendent, Saleem Khan, Litigation Assistant and 

Sajid Superintendent for the respondents present.

: i The respondents failed to submit their respective 

written, reply/comments despite on 12.06.2019 last 
opportunity was granted to them. The matter is, therefore, 
posted for arguments before the D.B on. 10.10.2019.

V .

\)t' 
Chairman

,10.10.2019 Due to official tour of Hon’ble Members to Camp

adjourned forCourt Swat, the instant matter is
the same.

Reader
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Nemo for the appellant. Mr. Kabirullah Khattak 

learned Addl; AG for the respondents present. Learned 

Addl; AG requests for time to submit 

reply/comments.

|fe adjourned. To come up for written reply/comments on 

18.04.2019 before S.B.

20.03.2019

written

(Hussain Shah) 
Member

Clerk to counsel for the appellant present. Written reply 

not submitted. M/S Rehmat Khan Superintendent and Jafar 

Shah Assistant for respondents No.4 & 5 present and 

requested for time to furnish written reply/comments. Amjad 

Ali, Assistant and Saleem Khan Superintendent 

representatives of the respondents No.2 & 3 absent. They be 

summoned with direction to furnish written reply/comments. 

Adjourn. To come up for written reply/comments on 

12.06.2019 before S.B.

18.04.2019

Member

Mr. Riaz Alditar, Advocate present on behalf of counsel 

for the appellant. Addl; AG alongwith Mr. Jafar Ali, Assistant 

for respondents present. Written reply not submitted. Requested 

for adjournment. Granted but as a last chance. Case to come up 

for written reply/comments on 09.07.2019 before S.B.

12.06.2019

i(Ahmad Hassan) 

Member
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03.01.2019 Clerk of the counsel for appellant present and requested for 

adjournment on the ground that learned counsel for the appellant is 

not available today. Adjourned. To come up for preliminary hearing 

on 23.01.2019 before S.B..

Muhammad Amin Khan Kundi 
Member

Learned counsel for the appellant present. Preliminary arguments23.01.2019
heard.

The appellant (Women Medical Officer) has filed the present 

service appeal u/s 4 of the Khyber Pakhtunkhwa Service Tribunal Act 

1974 with the prayer that the respondents may be directed to issue 

revised regularization order of the appellant w.e.f the initial date of 

appointment of the appellant.

Points raised need consideration. The appeal is admitted for regular 

hearing subject to all legal objections. The^ appellant is directed to 

■ deposit process.fee and security within 10 days thereafter, notices be 

issued to the respondents for written reply/comments. To come up for 

’written-reply/comments .on 06.02..2019 before S.B.
"M-

1-

Member. % >

Clerk for counsel for the appellant and Addi. AG for 

the respondents present. '

06.2.2019

Learned AAG states that he has not been contacted 

by representative of respondents regarding preparation of 

requisite reply, therefore, requests for adjournment. 

Adjourned to 20.03.2019 before S.B.

Chairman
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FORM OF ORDER SHEET
Court of

1224 /2018Case No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

31 2

The appeal of Dr. Khalida Yasmeen presented today by Mr.

Advocate may be entered in the

05/10/20181-
Muhammad Ayub Shinwri 

Institution Register and put up to the Worthy Chairman for proper

order please.

R^ISTRAR^ J/ef fP
This case is entrusted to S. Bench for preliminary hearing to 

be put up there on / ^ ^ ^

2-

CHAiRMAN

75 /tc>

(
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h IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

i

Service Appeal No ___ /2Q18

AppellantDr BChalida Yasmeen

Versus

Government of KPK through Chief Secretary & others Respondents

INDEX

Pg NoAnnexDescription of Document DatedS. No
Service Appeal and Affidavit1.

1-2Condonation application and affidavit2.
1Copy of Appointment order of Appellant A3.

Copy of the Directives 10-08-05 B4.
CCopy of the judgment5. i

Appointment and Regularization order of 
Dr M Iqbal ■ : A

D&E6.

3X-21Copy of Directives 27-02-13 F7.
Copy of the Khyber Pakhtunkhwa Civil 
Servants (Amendment) Act, 2013

G8.

Copy of Judgment 12-04-16 H9.
Copy of Impugned Notification 17-10-1710. I
Copies of Departmental Appeal J11.

Appel Ian
Through

an ShinwariM u h a m m
Advocate Peshawar
Chamber:
7-A, Haroon Mansion, 
Khyber Bazar, Peshawar. 
Celt No 03219068514
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No /2018
K^Jiybcr Pakhtijl<!i,,va 

&*ervice Tribufu.!

Oi£3ry No.,

&>atcci

Dr Khlida Yasmeen D/o Ali Hussain,
Distt Specialist, Gynaecology, W & C Hospital, 
Rajjar, Charsadda Appellant

Versus
i

1. Government of Khyber Palchtunkhwa through Chief Secretary, Peshawar.
2. Secretary to Government of Khyber Pakhtunkhwa, Department of Health, 

Peshawar.
3. Secretary to Government of Khyber Pakhtunkhwa, Establishment 

Department, Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa, Finance Department, 

Peshawar.
5. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

Respondents

Service Appeal Under Section 4 of Khyber 

Pakhtunkhwa Service Tribunal Act, 1974 against 

Notification dated 17-10-2017

Respectfully Sheweth,

Brief but relevant facts of the case are as follows:

1. That the appellant was appointed as Medical Officers (BPS-17) in the 

respondent Department on contract basis by the competent authority in the 

prescribed manner after fulfilling all the codal formalities vide appointment 
order dated 03-12-1995. (Copy ofdhe appointment order is filed herewith

^^2. That the said contract was extended from time to time. Meanwhile the 

Government of Khyber Pakhtunkhwa erstwhile NWFP promulgated NWFP 

Civil Servants (Amendment) Act (IX) 2005 whereby Section 19 of the 

NWFP (now Khyber Pakhtunkhwa) Civil Servant Act, 1973 was amended 

and the services of all the contract employees were regularized.

3. That thereafter respondent No 3 i.e., Secretary, Establishment and 

Administration Department, Regulation Wing, Khyber Pakhtunldiwa, 
Peshawar issued a directive dated 10-08-2005, wherein all the administrative 

Secretaries of the province were directed to the effect that all the

J
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Government employees whose services are regularized under the NWFP 

(now Khyber Pakhtunkhwa) Civil Servant (Amendment) Act, 2005 shall be 

for all intents and purposes be Civil Servants except pension as laid down in 

NWFP (now Khyber Pakhtunkhwa) Civil Servant Act, 2005, meaning 

thereby that they are civil servants with effect from the date of appointment 
under Section 2(2) read with Section 19 of Khyber Pakhtunlchwa Civil 
Servant Act, 1973. (Copy of the directive is attached herewith as Annex-B)

4. That after the promulgation of the aforesaid NWFP Civil Servants 

(Amendment) Act (IX) 2005, the respondents were reluctant to regularize 

the services of the Appellant falling in the ambit of the aforesaid Act, the 

colleagues filed various Writ Petitions including Writ Petition No 1510/2007 

before the Honorable Peshawar High Court, Peshawar which were allowed 

vide Judgment and order dated 18-11-2008 wherein an elaborate findings 

have been given on the prescribed manner of appointment for contract 
employees and other related issues falling in the ambit of NWFP Civil 
Servants (Amendment) Act, 1973. (Copy of the Judgment and Order is 

attached herewith as Annex-C)

5. That in pursuance of the aforesaid Judgment and Order of this Honorable 

Court in the said Writ Petitions, the Respondents regularized the services of 

the Appellant and his colleagues but with effect from the date of 

promulgation of NWFP Civil Servants (Amendment) Act (IX) 2005 i.e., 23- 

07-2005 whereas one of the colleagues of Petitioners namely Dr Muhammad 

Iqbal S/o Amir Waiz Khan who was much junior than the Appellant, was 

initially appointed on contract basis vide Office Order 08-07-1998 has been 

regularized with effect from the date of his contractual appointment. (Copy 

of Appointment and Regularization order of Dr M Iqbal are filed herewith 

and annexed as Annex-D & E)

6. That the Government of Khyber Pakhtunkhwa further amended the section 

19 of the Khyber Palftitunkhwa Civil Servant Act, 1973 vide Khyber 

Pakhtunkhwa Civil Servants (Amendment) Act, 2013 wherein it is clearly 

mentioned that those who are appointed in the prescribed manner to a 

service or post on or after July, 2001 till 23'^ July, 2005 on contract basis 

shall be deemed to have been appointed on regular basis and the respondent 
No 4 has also issued direction to implement it. (Copy of the directives and 

Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 are attached 

herewith as Annex-F & G)

7. That after the promulgation of the aforesaid Act, the Appellant was again 

under legitimate expectancy that his revised regularization order will be 

issued by the respondents under Khyber Paldrtunkhwa Civil Servants 

(Amendment) Act, 2013 with effect from initial date of appointment but all 
in vain.
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8. That the Appellant approached the respondents several times for redressing 

his grievance, to issue their revised regularization order under Khyber 

Pakhtunkhwa Civil Servants (Amendment) Act, 2013 with effect from the 

initial date of appointment but all in vain. Hence, the colleagues of the 

appellant filed Writ Petition No 3960-P/2014 before the Peshawar High 

Court, Peshawar. The said Writ Petition was disposed off vide Judgment and 

Order dated 20-12-2016 with the following directions:

“Arguments were heard at length. It has been clearly mentioned in 

clause-5 of substituted Section 19 of Khyber Pakhtunkhwa Civil 
Servants Act, 1973 that in case any difficulty arises in giving effect 
to any of the provisions of this section, the secretary to 

Government, Establishment Department shall eonstitute a 

Committee comprising of Secretary to Government, Finance 

Department, Secretary to Government Law Department and 

Accountant General, Khyber Pakhtunkhwa for removal of the 

difficulty. When the learned AAG was confronted with the 

aforesaid clause of Act, he conceded the same.
In view of the concurrence of learned AAG, we direct the 

respondents to constitute a Committee in light of clause-5 of Act 
(Ibid) with fifteen (15) days. The Petitioners are directed to file 

their Departmental appeals before the said committee, who is 

directed to dispose of the same within next one month by giving 

explicit reason”
(Copy of the judgment is filed herewith and attached as Annex-H).

9. That in pursuance of the aforesaid Judgment, the respondents have issued 

the impugned Notification whereby the services of the Appellant have been 

regularized with effect from 01-07-2001. (Name of the appellant is at serial 
No 235; of the impugned Notification) (Copy of the impugned Notification is 

filed herewith and annexed as Annex-I)

10. That feeling aggrieved of the aforesaid Notification, the appellant filed 

Departmental Appeal which has not been decided yet and the statutory 

period for deciding the Departmental Appeal has lapsed. (Copy of the 

Departmental Appeal is filed herewith and annexed as Annex-J)

Hence, the instant Service Appeal on the following amongst other grounds:

Grounds:

a. That the impugned Notification of respondent Department is against the law, 
illegal, unlawful and without lawful authority.

b. That the treatment met to the Appellant is against the fundamental rights of 

the Petitioners enshrined and protected under the Constitution of Islamic 

Republic ofPakistan, 1973.
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c. That both the NWFP Civil Servants (Amendment) Act (IX) 2005 and 

Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 are 

regularization laws whereby the services of the contract employees are 

regularized, both the Acts have not made de novo appointments or creating a 

new job on regular basis of contract employees. Both the Acts . are 

promulgated for an uninterrupted continuation of the service of the previous 

contract employees till the completion of their normal tenure and making 

their employment status equal to their contemporaries appointed on regular 

basis and as such the respondents are duty bound to regularize the service of 

the Appellant with effect from initial date of appointment by issuing 

amended regularization Notification.

d. That Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 is a 

beneficial legislation as it had regularized the services of all the contract 
employees falling in its ambit. The said Act has substituted Section 19 of the 

Khyber Pakhtunkhwa Civil Servant Act, 1973 by a deeming clause and 

created a legal fiction by laying down that those who are appointed in the 

prescribed manner to a service or post on of after the July, 2001 till 23'"' 
July, 2005 on contract basis shall be deemed to have been appointed on 

regular basis. It is a well settled principle of interpretation of statutes, that 
the interpretation of statute should be beneficial, and one which would 

advance the object of legislation, suppress the mischief and advance the 

remedy and not one which would lead to its frustration. In the instant case, 
the respondents are duty bound to implement the Khyber Pakhtunkhwa Civil 
Servants (Amendment) Act, 2013 in its letter and spirits and issue revised 

regularization orders of the Appellant.

e. That as per settled principles of interpretation of Statutes, the statute has to 

be read as a whole and its provisions cannot be read in isolation. In the 

instant case Section 2(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973 

and its other provisions read with its Section 19 amended by Khyber 

Palditunkhwa Civil Servants (Amendment) Act, 2013 entitles the Appellant 
for regularization with effect from initial date of appointment.

f. That under the rule 2.3 of West Pakistan Civil Services Pension Rules, 1963, 
the service of the Appellant with effect from dates of appointment till date of 

regularization i.e., 03-12-1995 to 01-07-2001 shall be counted for pension or 

gratuity.

g. That the treatment met to the Appellant is against the dictums of August 
Supreme Court of Pakistan and this Honorable Court.

h. That the treatment met to the Appellant is not only based on discrimination 

but also the same is based on colorful exercise of powers which is not 
warranted under law.

i. That the treatment met to the Appellant is not only against the principles of 

natural justice but also against the settled principles of administrative law.
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j. That the Appellant crave permission of this Honorable Tribunal to rely on 

other grounds at the time of arguments and produce any additional document 
if required in support of his Service Appeal.

It is, therefore, prayed that on acceptance of the title Service Appeal, 
the impugned Notification may kindly be set aside and the respondents may 

kindly be directed to issue revised regularization order of the Appellant with 

effect from initial date of appointment and also be granted graded pay and 

seniority and other pension benefits with effect from the initial date of 

appointment and making her employment status equal to his contemporaries 

appointed on regular basis.

Any other relief, deemed fit and appropriate by this Honorable, 
Tribunal, in the circumstances of the service appeal which has not been 

prayed for, may graciously be granted.

Appellant,
Through

M u h a m m
Advocate resnwar.

n Shinwari

j,..
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No /2018

Dr Khalida Yasmeen Appellant

Versus

Government ofKPK through Chief Secretary & others Respondents

Affidavit
i

I, Dr Khlida Yasmeen D/o Ali Hussain, Distt Specialist, Gynaecology, W & 

C Hospital, Rajjar, Charsadda do hereby solemnly affirm and declare on 

oath that the contents of the accompanying Service Appeal are true and 

correct to the best of my knowledge and belief and nothing has been 

concealed from this Honorable Court.

It
\o Deponent/

I
I

A

s
C-'

I

,s



V
IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.MNo- /2018
in

Service Appeal No /2018

Dr Khalida Yasmeen Appellant

Versus

Government of KPK through Chief Secretary & others Respondents

Application for condonation of delay

Respectfully Sheweth,
The appellant submits as follows:

1. That the title Service Appeal is pending adjudication before this Honorable 

Tribunal, wherein no date of hearing is fixed yet.

2. That identical Service Appeals with the same facts and prayer against the 

impugned Notification are filed by the colleagues of the appellant and are 

pending adjudication before this Honorable Court wherein notices are issued 

to the respondents, hence the title Service Appeal being against the same 

impugned Notification may kindly be admitted and clubbed with aforesaid 

service appeals and the delay in filing may kindly be condoned.

3. That the Appellant crave permission of this Honorable Tribunal to rely on 

other grounds at the time of arguments and produce any additional document 
if required in support of his Service Appeal.

It is, therefore, prayed on acceptance of the instant application the 

delay in filing the title service appeal may kindly be condoned and be 

decided on merits.

Appellant/
Through

Muh
Advocate Peshawar.

ud AytiB Khan Shinwari
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.MNo /2018
in

Service Appeal No /2018

Dr Khalida Yasmeen Appellant

Versus

Government of KPK through Chief Secretary & others Respondents

Affidavit

I, Dr Khlida Yasmeen D/o Ali Hussain, Distt Specialist, Gynaecology, W & 

C Hospital, Rajjar, Charsadda do hereby solemnly affirm aiid declare on 

oath that the contents of the accompanying application are true and correct 
to the best of my knowledge and belief and nothing has been concealed from 

this Honorable Court.

V Deponent*
W A

%

O :; - Y.-''\ 2. \ It

\
V
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. Dr. Aziz lOaan and othersW :!;■

V-. . =:!
i

•I-I

iii!Versus.- •
Government ofNWFP and others;

Writ Petition'No: 1059/07,
ad IvlTO'id and another

MmSR dilf!
•■ M o'"!^f

■■ - :'!(ii) -Si. Mohanrm ti'i
;r.iVersus •I,i:;’iprovince of though Secrotar-yZakat

and others;.
' :i-‘-

1-!,.,^tco '4eiH jremesTjeO;^

No. 1742/0 /, 
iV I-Iussain and another

VVril I’ciitioo
Oi'. Mumtaz..

Versus
Government of N WFP'and others;

Writ Petition 739/08
Mansoor Ahmand and others

Versus
of NWFP and ethers;

(iii) ;

-■ I

•i;i1

)
(iv) ■

Dr. I4\/
I .;

Government

'i

1j
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(v) Writ Petition No. 1741/07, '

Dr. Ali Muhammad and others 

Versus . ■
Government of NWi'P and others;

'
. j
a ■

. (vi) Writ Petition No. 1721/07,
Dr. O'chmina Jalil ' ■ ’ ■

Versus'

. Government of NWFP and others;

(vii) 'Writ Petition No. 1677/07,
Dr. Mustafa and'others '

Versus- - ■
Government of NWFP and other-:; 

(viii) Writ Petition No. 1842/07,
Dr. Muhamniad Jav/ad 

Versus .
Government of NVvTP. and others;

(ix) Writ Petition No. 1846/07 

Dr. Farkhanda Jabeen ■

Versus ■

Government of NV^FP and others;

Writ Petition No. 2033/07,
Dr. Plamidullah

’ Versus • ••
Government of NWFP and others;

(X)

(xi) Writ Pcliliun No. 1632/07 

Dr. Shah Wali IGian 

Vur.sii.s
Government of-NWFP and others;
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■ (xij) VVriti^ctiCjon i>/o. 27/200S
Muhnmjnnd Kh.-iji

- Versus
Government of NWFP end others-

I (>

ir
N

•1

)

\ -1.'-

(xiii) Writ Petition No. 355/OS,

Dr. Salecm Qasim and others ■ 
Versus

Govci-nment of NWFP and others;

?
2
A

iS

(xiv) Writ Petition.No. 450/08, '

Abdur Rashid Pharmacist 

■ Versus ’
Government of NWFP and others;I

ii'i (xv) Writ Petition No. 908/OS,

Dr. Aurang2eb'''
Versus

Governmenc of NWFP and others; 
(xvi) Writ PtuiLion No. 20.90/07,

Dr. SJiajiida Begum 

■ Versus
Government of NWFP and others-)

!
:

(xvii) Writ Petition No. 242/07 

Dr. Abdul Qasim

■ Versus . . ' • •

Governmenc of NWFP and others:

7

•'ll

M
}C

Mi ■

(xviii) Writ Petition No. 2002/07, 
TauscefAman 

Versus-

Government ofNWFP hnd'others;

Mi

ii
iiii
3?•p

I
75:•rl
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■ iM'iw trwini' clcc’Kiivc forc-o arc iiivolvcd u. 
iclcnlical qucstrons ollawtiaNU ..! because i-:::|i

•4 . all Lhese petitions.r.'i
■g.

involved herein, U is 

of PXiBrf,„2. ine in the case 

;iiul

to mention here that during hcanng, 

. ChiefSecret^
deemed proper 

pormnr-ullahjilf^
^ -------- .

the’Honourable Supreme Court;-th.e 

statement thai 

one).'involving si^lar

. 504/2008) before
(Civil Appeal No

General; NWFP made a
i Additional Advocatev Icarncd

1510/2007 (the present
No.V/rit petition

questions ofUnv was pending befmc
thatniadc.a prayer 

. 504/2008) shall be s- 

1510/2007 (of tbe present 

jhear.ed to

this Court, thus

■j Civil' Appeal 'No
rule of propriety, the above

as a
thattheibidWritPetitionNo.I:

1 kept pending so 

petitioner) is disposed of

order
Court

directed to place the said 

uvable Chief Justice for 

the Plonourable

and the .Apen ^ 

of this Court was
ordingly. The Registrar

. 1510/2007
acc

^ bre the Mono

of the said order
Vs/rit Petition No

expeditious

/ Chief Justice

otdisposal. After rco.-i

a of all these cases for
early disposal.

directed listing

and because- 2 

. a73f/2006

heardwerearguments

delivered in the ^se

,'!■ N.xyJLiJ 

nd the other given

cited at tne - Jar, 

connected' writ petitions

rcli'''*'^ina'**yToday P3. of Miff-
of this Courtjudgments

i^rTE|lTE©ccidcd on

i 1648/07 dated

with the above

No,Vrn-Petition
n UN n_vs^emveni ofMstJiavSTti 

No.
in the case .. •

r 11.9.2007 a

p9m find 21

V/idt Petition 

the^fbm. this petition 

dmitted to full

r •d ntliers
•ntherS'VS

I
24.9.2008 v/as

tj wore a
;!i!A along

.'.,h
■II

1

•i1
•h;

i
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I'. f* /6'^ rs

Icnnicd Addilloiuil Aclvoc:ilc General mid' Ihe learned 

coun^^cl.s representinfi the petitioners in-the above petitions agreed that ,■ 

all be decided today because of the directions given by the Apex/.-. 

Court and willi the consent of the learned Additional Advocate General, 

ihc para-wise comments filed in this petition were treated as comments .

,V;i /^caring. 'ihe
/

tv
'•}

. let
I

i:I ih'all the above writ petitions because he did not want to add,any Hung
■ti

ady SLibrniited comments in this ease. The learned counsels ' 

directed to address the Court after the break.

to the ah’ci
i-'i

• were

I
Arguments heard and available rccorcl/documcnts annc^:cd with 

perused and the .admitted position in all these - 

factual side is that all the petitioners in these petitions were;; .
• I . ‘

by the departmental;, 

selection committees and their appointments

;
• 4

. ■ the said petitions were

eases on

.basiscontract• initially appointed 

heads/dcpartmental ,

.duly noli/led by the Government..

on •;
were-

Some of the petitioners were appointed way back in 1995, others. 5.
■ -in 1999 and their contract period wns-duly renewed/extended from time

to time tlirough various notifications issued by the competent

in the series in some cases.wasdepnrimcnial authority. The last one in

issued in the year 2004 while in other eases, the last notifications were

, Thus the learned Additional Advocate.General _" i';"// ^^ssued -in: the year 2007..

holding 'postS; in -the 

as employees appointed on conltact,basis

not dispute that the present pctitionei^ were

'Health and other departments

NWFP Civil Scrvaitls (Aihcndmcnt) Act (IX) of 2005 came
when the

A



n\>
W

• ff r./ I •

/iiKo foi-a: on July. 2005. Ho al.so (I'id not controvert that after the 

notification of the Act in the extra ordinaiy gazette ofN.W.F.P., somcof 

the petitioners were still kept as contract employees by their respective' . 

departments, extending the tenure of their contact employment vide ■ .

■ different notifications issued from time to time. Thus, it is an established ■- 

fact'that the petitioners in this writ petition and all those in the 

connected writ petitions, were-'contract employees working on tlicir 

. respective posts ’ at. the- time when- the NWFP Civil Servants • 

(Amendment) Act (IX) 2005 came into effect.

I'j

c.

3 ■

The learned counsel for the petitioners, in all these petitions 

raised the following-points of law. which, may be summed up-, as. 

follows:- 1

• 6.

“(i) . this Court in the case of Miss Shagufta Saved and others 
vs. Government of N.W.IhP. and othem, vide judgment 
given in Writ Petition No. 1731/2006 dated 11.9.2007 had 
conclusively decided all tlie law points involved herein. 
Thus a subsequent D.B.. cannot hold a different opinion 
from' the one already foimed;

that admittedly the petitioners in all these petitions were 
employees under the Government of NWFP and 

were serving in different departments 'when'-the 
■ Amendment Act (IX) of 2005 came into effect. Thus m 

view of the amendments introduced in S.19 of the NWTP 
Civil Sciwants Act XVIII of 1973 on'the stTcngth of sub
section (2) of Section 2 of the Amendment Act 2005, the 
contract services of all the ’ petitioners ipso facto-stood 
regularized but-thc respondents, putting unreasonable'and 
imational cohslvuction-on the above provision of law,_ h^V‘^ 
refused to regularize their sei-vices which is, an act ah imtio ■
void and coram non judice;--

■/

i

)
/ (ii)

contract(n

^>^d\\NE.R
Mloh Cow-<

ED

I



/f
■ ^.i: (iii) ■ that all these petitioners were duly selected and appointed

in the prescribed manner on contract basis by the,' c. 
competent aulhority and all of them have successfully .

, undergone written test/interview taken by the departmental '
. selection committccs/compctcnl niithoritics; and

(iv) The cojitract employment-of the petitioners was extended 
Ii'Oin Lime to Lime till ihe dale svhen llicy earned the beneftt" 
of the provision of the Amendment Aet (IX) 2005 and 
because the Provincial Government has regularized similar ■ 
contract employees in different Provincial ■.Departments; 
simply through executive orders/notifications but thc' 
petitioners herein, arc givch discriminatoi-y Lrcamicnc whicJi',

■has ■been forbidden by, die . constitutional command 
contained in Ai'ticles 4, 8 and.25 of the Constitution, 1973.-. ,

TJic learned Additionar-Advocate General, raised tliree-fold-

contentions with regard to thc legal propositions involved herein, whichr''

are briefly cited bclow.'r ' .

di-j

I

(

7.

'LI

\

(0 that air the petitioners \vere\appointed on contract basis 
under a written agi-eomcnt as stopga]xar.rangemont and th'cy';'.‘‘ 
were supposed to quit'the'posts they were holding, on'the' 
arrival of the. selectees;_of the NWTP Public Service 
Commission; ' . . ^

that the petitioners are estopped by their conduct because 
even after the promulgation/coming into force of thc Civil 
Servants (Amendment) Act (IX) 2005, they sat quiet, and/ 
did not agitate their 'grievance with regard to nori-' 
reguferization of their services. Thus they cannot avail any - 
relief from this .Court. ' ’ .

(iii) ■ that rule (4) of the N.'W.F.P. Public Seivice ,Commission- 
(Functions) Rules,'1983 amended vide Notification No.’ 
SOR~l(E&AD)l-99/73 dated 2.11.2002 has impliedly.- 
bi'ought thc selection of civil seivant on contract for BPS- 
1 1 and above, within juj'isdictio'n/powcrs ofPublisc Scivicc 
Commission, therefore, thc petitioners herein 
appointed in the “prescribed manner”. Plence, they 
not entitled to avail the, beneficial provision of subsection 
(2) of Section 2 of ihe Amended Act (IX) 2005 because 
they were ' sclcctcd/appqiiued by the departmental 
heads/Selection committees and hot by the Provincial 
Public Service Commission.

Il

(ii)
i

were -not
'■ •- are

'OV

r
fl’i'!!
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Tlic lc;imcd Additional Advocate'General has laid consideiablc

have to* take up the ■

it has incisive and decisive

ii

I •• • S.i

the amended rule (4) ibid, therefore, we•1 Stress on.1

same for discussion^ in the first' instance as
determining the eligibility of all the petitioners under ihc ■

2 of the Amendment Act (IX)’.-

>
role in

f

provision of subsection (2) of SectionI:

•2005.
‘
r

•1
Section 2 (f) (b) ofNWP Civil Seivants,_

Under the provision to 

1973 civil servant has

9.
been defined and under clause (n). dio.

those paid from .

r
Act

work charged basis, or

said definition. Similarly Section
employed on contract, oi on

excluded from thecontingencies .are 

25 of the K.W.F.P. Civi 

■ has conferred powers on the Governor

1 Sei-v,ant Act (MWFP Act No. .XVIII of 1973), 

of the Province or ;my person

contract basis. The same is

!
I

on. authorized by him to appoint.persons^
V.

reproduced below:- ■

..25,. Appointment
Governor or any pct.on ^^t ^d by as he may

behalf “UT;Vp™ t persons on contract basis,, or .

on
contingencies:

who were working 
before • theProvided that all-such employees^

■ -Te LmcuLnTanfld^n which^u:;

:were appointed.” ■ED!1i
\ tin'-'

I! l.I'M General that duc_to 

imblic Service Commission

it
d Additional Advocate:t

The plea of the Icarnc

,i,|e-4-of- Ibe NWPP

; 10.1
!>

ameiulmciU mii
J:
I? .
;!i
ii

I
[

i-.'

a
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V

Hi (pLiiicLions) Rules 1983') in 2002, llic‘appoinlmcnts of persons on. 

contract basis has also been brought within the fold of NWFP Public ,■ 

Service Commission is absolutely untenable in law because firstly the . 

said rule contained a non obstante clause’ and it has clariFcd in clauses ■

■ (i) to (iii) that certain posts shall be outside the purview

Coimnissioh. Even if it is construed in the way. the learned Additional . . 

Advocate General desires, it would come'in conflict with the clear and. , 

explicit provisions of subsection '(2) of.Section 2 and Section 25 of the . 

N.W.F.P. Civil Servant Act 1973 wherein'appointment of persons

basis has been taken out of the purview of Provincial Public 

Service Commission being not regular civil servants ana the Governor 

■person authorized by him in 'this behalf shall be the authonty for 

appointment ofpersons on contract basis;

/

A'. •if V

■n

of the

' >i
i-i;
• i.

.«•

if: on . .

'll. contract

;i
?• 01' a
!■

:
!•

ironclad principle with reprd to the interpretation of^^

■ Statute that when any rule/regulation or executive order made/passed by ^

■ any authority under delegated powers of legislation

with the Statute made by the legislature, then it shall be void to thai

Statute which shall have 

of GATRON'

11. It is an1

II

comes in'conflict

• v: and shall give way to the parent•i extent

effect, in the easeoverriding and superimposing^;/

■' rrKroTJSTRTES-^ LTMITEP GOVERNMENT OR PAICSTAN '

'■■■ ' TG* P S ^
■k‘il ‘wi ‘ Vr U nud nlhcrs (1999 SCMR 1072), if was held by the Apex Court that, rights . 

Statute cannot be'.takqn away tluough executive order;oi: ,I ■

created by a
■ ■ rule-making aulhority. The objccl ordelegalion of rule making poNVcrs-is

arry'out and achieve the objects and purposes of an';

■■

\:i •
•d

i'/) always aimed at to c

I
■ii

i
i;
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-■Act of IcgislaLiirc. Thus a rule making author!cannot enact a rule to-. • 

■■■override or renderThe main Statute-ineffective.' Therefore, the view 6f'^

llie learned Additional Advocate O'enerai being baaed oh mi.'iconceplion,
’ ‘ . -.1'-

ca'nnot prevail. Amended I'ulc (4) even if construed the other way ns 

suggested, is ultra vires being in direct clash/conflict with the main"'- 

Statute. Section 26 of the NWFP Civil Servants Act 1973 also clearly 

explains tlie above position which-adinits of no doubt nor it suffers frorh'

, m
■ f

■:u-
;iil
ii:;

1
•If

was ■

:if

■P.

I:
i any ambiguity to be debated upon. .!

,1

7

Under the provision of Section .25 of the NWTP Civil Servants

different

administrative

12.

Government, Liu'oughProvincialAct, • 1973, the

authorized thenotifications/orders/circulars has

. - secretaries/heads of the attached departments as competent authonty for. ■ _

contract basis and tlie table given there ;the appointment ofpersons on
;■ ' under was not contested by the learned counsel for the Government. ,

The posts which the petitioners _arc/wcre holding on contract, ■■ 

duly advertised in the prescribed manner by the competent 

. nuthoriLy, the petitioners applied for the same, thcy’appcarcd before the ■

' . 13.

basis, were

'
Selection CommiUces/Dcpartmcntal Authority m due course and have

and interviews‘thus, v/erc selected on .

t

: . .successfully undergone the tests 

' nicrils bul on conli'act bnsi.s. Thci-i' conlmilual sci'vicos wee, consistently

XS-Pnewed from Lime to time and they retained the said posts till the Innc^ 

the NWPP Civil Servants (Amendment) Act (IX)'2005 c;

force on 23''^^ July, 2005.

.tbs
ame into.

\
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1 • 14. To understand- the relevant 

Section 2 of the Amendment Act.(IX), the same i

provisions i.e. subsection (2)'of 

is reproduced bclow;-
%

July 2001, till the commencement of the said Act'but 
ap,jointed on contract basis, shall, , with eftbet from the 
eomincnccmcnt of the said Act, be deemed to have been 
appointed on a rcjjLilar basis. All such persons and the persons' 
ajjpointed on regular basis to ‘

!i7:
:h3
Vi •

!;
^ service or post in the prescribed 

manner alter the commencement of the said Act shall, (or.all 
intents and purposes be civil scivant, except for the pmposc. of 
pension or gravity. Such a'civil servant shall, in lieu-of pension 
and gratuity, be entitled to receive such amount contnbuLcd'by' 
him towards the contributory provident fund., along with.the.' 
contributions made by Government to his account in. the said ■ 
fund, in the prescribed manner.'”

1
•f,'

I
;

'.ji

.3
15. The language of the above provision is plain ' and well 

■■ conceivable, therefore, leave-no'thing' in -doubt'with regard to the 

regularization of con.tractual services of the petitioners'. The deeming' ' 

ph.rasc used therein has put a seal of endorsement on this view. Second 

part of the above provision has almost conclusively determined rihc‘

•.*
.'i

matter in controversy because the two tenns us'ed therein i.e. “all' suc'Ir

persons and the persons appointed on regular basis to a servicc'-or'
. \ •

pest in,the prescribed mnnncj-" clearly lays dov/n that the employees
• ' T ’

. on contract basis now regularized and-those appointed on regular basis.

■. (through Public Service Commission)'for nll.-intcnts and purposes be

sci-vant except for the purposes ofpension and graliiity. A dear line- ■ 

o/ demarcation has been drawn by the legislature between the two
,Vv4Kib CcH"- . -

categories of civil scivants, Ihc one who arc taken on contract basis-hut 

regularized throiTgh the^'above provision and those appointed on regular'

tA/
J.il'--'

;>(■
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M. s.

V

4

llic ;>nhlio s.rviu. fon,nu.Ni„„ boll, h.vc Ixcn ,'dared le

with clear intents but for the putposes of pensionary benefits. If'the 

iLi^ii'iaUirc intciuioii

_ basis shall be dccnicd to be a civil

1:1 ]

' :■ '*
f

llitu only iho,se persons appointed on regularwast\

servant, then it would have 

enaployed the words all such persons which’has direct
never

'1

nexus wth the
petitioners. Thus the view 

. absolutely misplacbd and untenable in law.

ofthe learned counsel for the Govemraent-is,•

f!i

^•1
/! ■ • •

•1
a 16. ■A bare look at the history of fegislation on this subjeet in the.past 

furtliei- rcnrfoi'ced the above view that the petitioners 

diiiy rcgulan^ed by the legislature' and 

executive to notify their names in the officialgazette

’ services have been
I ;

nothing has‘been left for the
j \i

or to pass-./ariy-
executive order. In this regard, -tho NWFP Adhoc Civil Servdits'.•V

(Regularization of Services) Act-II of 1987 i•I IS much relevant wherein a 

Section 3 thereof io the following cffcct;- 

“Provided that—’’

. proviso was added to

CO the services of such civil 
shall be deemed to have been 
regularized under this Act only on the 
publication of their names in the 
official Gazette;.”

I servants
I

!

y,1.

In the mWP Employees on contract basis ' 

(Regularization of Services) Act Vill'of 1989, S.4 is coached in 

the following words:-
ti '
y. •:

fED “S.Rcgulation of scr'yiccs of ccrtaiji Civil' 
Sci'vants; (I) Notwithstanding anything’ .-’f 
contained in any law for the time being in 
force, any Civil-Servant, who is or has been

ATTES,
■ KinhCovne.1-** i

•'J*

.»

\
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.'19. The above discussion and ihe reproduction of different legislation ■; 

made from time to .time by the Provincial^ Assembly .lead one to .a.-
r

definite conclusion which shall go without any fear of rebuttal that the-

contractual services were duly regularized and the phrase^/.
• * * *•*••*.

» SO used in‘the former, and for those who are_.-
. • : 

to an inference that the Acf-

petitioners’

“prescribed manner

regularly appointed'(repeated) would lead

clear distinction between the petitioners and those who_ yIII
(IX) has drawn a

arc apjiiointcd on rc.gular basis otherwise there
both the categories of employees tagged'with the words ''preseribed,

•>. Thu,-.'the i.nprc,ssion given by the learned counsel for the. ,

ii
:i was no need to mention

iiianiuir
;1- is absolutely .fallacious and docs not stand to reason. As .

earlier para,' the appointaent of employees on. .
Government is

' already discussed in thes
.t ■ contractual basis have been taken away.from the putwiew and domain of ■ , 

• nWFP Public Service Commission and'Ibr such appointments,- the' ■

authorized the Governor of the Provincehasabove statutoi7 provision
be the competent authorities for; 

..Therefore, if the amended rulc-4 of
authorized/appointed by him to• or'those

' appointment of contract employees
NWP Public Service Commission (Functions) 'Rules, 1983 is ; ^

the way adopted by the' said counsel, then in that case the .
the

construed in
it ha.s been framed/issued' by _be held to be ultra vires because : 

'the Government under the

rule can
is for air ‘ ‘delegated powers 'of legislation 

in .subordinate and sub'servient to the
intents and purposes must remain.

and • ■and the latest shall override the same for all purposes
Statutory law

. intentions.
! 1



• > ^1',)
I ¥'$

A-'j
• “ <

I 20. •Tiic two CLitc^onci; of employees i ■

• '-CEuInWy nppomted employee., arc thus placed'under the domain of hvo 

different authorities i.e. the Governor or persons authorized by him'and

J.c. contract employees and
/•

/ij

the Provincial Public Service Commissi
ission. Thus the statutory law has

^ provided two different channels for 

' ■ ^ ■ • categories of employees. Hence, the

by the authorities/departmental he'adsAelection

appointment of .the above .two 

appointment of contract employees 

conimittees etc.'
authorized by the Governor is an ■ appointment ih the' “prescribed'

.7

■>i

manner” and similarly for regular 

Public Scr^/icc Commission
appointment of civil servants thi'ough 

to a post in civil service of the Provinceb's. 
nnotlicr modc^of appointment in the “proscribed manner-”, Botlr the ^

■:11

mnttcrs/channcls on no yardstick or legal basis can be intermingled'for •
Che, purpose of holding the conti'aiy view because both have ,b 

by Ihc .siatulory law poles

■ •been placed

apart. Both the authorities i.c. the one-

nuthonzed/appointed by the Provincial.Govcmment and the Provincial 

Public'Sendee Commission, 

the • ai^pointment/sclccllon

undci the statutoiy law have domain 

of „two different typcs/categorios ' of 

appointments of 'the 

authorities in 'the' 

“pr-csenbed manner” by the departmental authorities/administrativc '

over

employees. .However, to be more clear the

pctitioneis were -made by the 'above referred
t

secretanes m the manner prescribed by the statutory law i.e. in 'the i 

“proseribed manner”. Therefore,, the'petitioners ;on the strengthiof ■

of Section 2 of the Act (IX) 2005'are undoubtedly.' 

entitled to regularization’of their services ,and they have been duly' 

regularized under the above provision of law and no executive authonty
\

4
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'■/l

.0/ wilhiil ihc Pj'ovincc hns been left with any powers or authority to undo ' 

wh;U i.s intended by Llic ]cGi.shu-urc_. They have no role to play in'.the ''

■ matter except to dctcrininc the intci- sc seniority of such contractual' 

cmpJoyccs/thc petition'era on t!ic strength oflcngth of their
• i »■

The above discussion and.'findings would also answer the.- *' 

points raised by the Jcurncd Additional Advocate-General shown ns (i)’ 

and (ii) because it is a ccntiny old principle of law that no estoppel shall ■ 

operate against a Statute which.'aspect-is otherwise not established in 

view of the admitted facts on record. Government and the Authoritios

(
I ■

■LI
!} il
■I ■ ■'

SCIWICC. •

21.

'concerned can be held responsible in this regard for not complying with 

the requirements of the Amendment Act (IX) 2005 .and the petitioners 

cannot be blamed for the inaction of the former.

/

22. This Bench cannot form a different opinion on the law point fi'om 

the one which has already been enunciated by the former -Division 

Bench of this Court in the earlier cited two-cases as the Honourable

Supreme Court has consistently held that a subsequent Division Bench 

cannot differ with the opinion of the earlier Bench on the same point of 

law and in case it wishes to .do sq^ it may ask the Chief Justice 'to 

consutulc a largcj- Bench ur-lo leave the matter for the dccision.of the 

Honourable Supreme Court. On this'point, the following ease law^of the 

Apex Court is relied upon; . . ‘

The Province of East Pakistan vs. Pr.AzizuVDlam(^)
(PDD 1963 Supreme Court 255 at pagc-30S)*;

'.T'.'f Thc Province'of Ea.s-’t Palci.-^trin v.s. Sirniu]__TTi_ici• (b)
. Pnhvnri

'(PHD 1966 Supreme Court S5d nt pagc-P20).-u•o'?V



:|r- nncl ■ 'Arfln.^hir Cnwqsj^
jv^rnli-iliiu: As.so.cint^ 

others
(1995 SCMH 423);-

vs
©' '',1

. - i '7\
. M/s

VT.-.ii
.'i:
{

(cl)

■(PL© 1995 Supreme I
Coui-fof lucU:\ in the

■■•i held by the SupteVnnand the other view
!it
■i

caseI
■f Court (India) 337).1958 SupremeI

1. the Court was informed that .0
ol: hearing,.1

During the. course23.•,
the screening'iv have appeared in■« the petitioners manyamongst'.'3 ■ .st/interview held by the N^A^P. Public'Seryice commission fbr the

. same posts they

■ be appointed either for

ained successM hut could hot
holding and have rem

insufficient zonal -quota

tcd/dislogcd by-the icamc

are
seats or other reason.

d Additional. '

i

not controverThis- assertion

Advocate General at the Bar.

C..r. 1«

was

iand the other 

record to show

;
;

24. The 1

'documents or - vv.ercfound inefficient

almost majoriW of the 

4 to 10 years

->wereat any ' stagethe petitionersthat.
officeinst by their superiorsMn

complained- agai.

have X
•endered services, in the fteW for

• petitioners

coiiiiimo'-ib.ly.
have accpiircd rich 

tc.rvicc'.s on 

their respective 

Provincial Public /

experience. Therefore,

I:-obabi!iUes'lbe pctitioneiT.

tUUlvci- iiliyiiricant :
Thus, in all p 

in the relevant field
>
Pand may

experience
of much Nvbrth in. Therutbre, they would be omis score

u-ahts/sclcctces. of the
held as compared to the new cnt>a ^ :i

li

ssessed of'such long
Service Commission not po vf(

■-li
FED/• •

K
..L.1

• It;t
■ i-

?
•• i

I-
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M'i/J■:

-N- / ( / '•

■ ihis actor is an additional ground, worth ooiisidcrution in favour of theI

.••.i
. 'I \ .

'I

pniicioncr.s. /•>
VFor what has been discussed above and in view of the conclusions ^

■ drawn after inteqareting all ’the provisions of law relevant to the subject,.

■ it is held that all the petitioner^ have been duly regularized in vie\y of 

' the’provision of Section 2 subnotion (2) of the-NWFP Civil Servants

(Amendment) Act (IX) 2005, .all these petitions are allowed in the above 

tenns and as a mere formality and for the pu'ipose of prepanng.their

25.^ •
'!■

•i

^4-■

'••t

(•

authorltics/adminisLTaUvcLhc appoinlini^

iiccrcLai-icii of the poLitioners may issue formal ordcr/orders with regard

books/rccordservice 7

.. to'their inter sc senionty and other _rclevant particulars required to;bc 

entered therein. The needful be. done by all concerned by keeping m

• view the two dates I.c. terminus, ad quern and terminus a quo, within a

month pdbitively.-..The . authorities/administrative i
period of a
Secrctarics/departmcntal heads of the petitioners' shall also create a

J

i

contributory hands and , gi-atuity funds as is required by the a^ovc _ 

of 1-aw and the' petitioners shall be directed to conmbutc

share/liability of contribution
provision

towards that besides the Government own 

towards the said fund.

All petitions arc allowed. ,
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;

;•
A/*

7
■ } v.

sJ:
A--------

a
.A

\ j;f

I.

i■q o
!/ ridr;

art-;
..I-I

fi

g|



25f■ N 3; ^ . ii- y

^ DAa^Ei!. oS./a 7

mhspaiad ^‘IgbaX' B/O Ayijx^: vfei.a Khaii,

:yillr Q^Huyar^,O^ebsil'' S^

APP'QI'NO^MEN^ Q'^? CONT?!AC^Ji,\§lg.°

, /E-l i Ik }

I :. >■. ‘.' ..• ' ■,.,,
/l398o

1

SWu-'VA.':-,;./ ; t.

j kwA

|:/pTn?nn^^: - -■OPEEE ■ QP:

::, V.’CoxmJifafioS'l^oloct.o.o/i'Qpuxn 0 it.i - condilionu ■,■■-
road.You ahall .c poatac 

^aljr.'xr ?:^:l^-■^T:T ---------------- ------- . . , —----------------

. -/i;; '•. .1

f

- :d>
.■":m 

. ''-7
■̂;.:

■'■5

■-.

•• ,:i'.
: TN

:i-
i

"Vi'':'.';: ••;, 
;-i;.';.V.;':,-'';\.;. •-/

ii&mi

i* I

?S,;S“rs:'ss‘Ss- H

^;’:-^-.;-.V;.'--

•.•2o

'-■ ;

... . aM
V-aii-^yoU ■iaii:-to rop^t |ho ,Dffoi°oi

......................................................'' ■ «

1

...-

.:

■:■:
I

1 .' ;• w-si:: I:

.IKhU-Ui^ 3_.yYa?p, PESimWiVE.
■r- -ftilSI ■:•; 1'' I' ■ I

i'Na-.;---; I
. /r^SEBYICES

C? g / o*2/^9.93o :

Imm&n.
'S“"“'

■'■■a A'j''''V^’''Copi^'^^ OXY^33^dQd -t *“,1 ,, .■ J,:-

sg(Sf!s^«r5^?sis§r"i|s« i
iiifSSSsMSSiBw® olilSSySSSfiSyaBiitoJ^------ . :: -*af if

/ilgfeg'Dib-triof/Asenpy Aocounla .Oiiioo.

/0i:-|7g,:i7 .'■■’M' ior. inioxniation;and nQcsaaap

)I :j. ■ 1

lit,•.-: ! • ; ;

WBt-iMimi
.

:
:;■•

i

■’1o
•;■■ ■ I •,action, ploaocc,1

•I •'.'-rA ;••

ikmh
,■■

k/
:

/--nDR- RAQ-Ej’-B') ,.
'DIRECTOR uRiMERAL MEALTh
lERVICES, i'IVR’'P, PESHAVi’RRo •:mmm.A:!0:i4// ; 

faiAfAB-:; ■

)

!

■I.'. vf• « o f 0•* •n
: ■ 0m^. . ».v •••I

■ mm^i



"'1
V

GOVl-llNM liNT Ul' NWl'T 
I-IEALTH DI-1>AUTM1‘.NT/ ■

Dated: Peshawar, the 9*'' Dccciabcr, f

•r.
•.v
••.1

t -•

NO'riFrCATION.

Idb:
No.SO(D)II-II/S-iS/2006, In exercise of the powers under'section 23 of the 

NAA'.l/'.P Civil Scrviurts. Act, 1973 read wth president order NO.10 of 1969, the 

'N.A'V.F.P is pleased to convert the contractual apjK)iiilinoni of 

Jh'.Mi.iiianiinacl I(ibn 1 .son.„(),f Amir VVaiz. Khan presently -worldni; as Medical 
O (Tice I- 19S-17 li 11U Mai i-aj.-.ai District Swat^hi. rej.;ul.;u; )>^ path e Heel I'rmn I lie 

dale ol’ hi1) tr;ua;u.al •appoiutnient^ivS.such.

' Ui!
■ ii
11

:h

y
SF.CRinVVKY HFAlfril.

f.;

fimhiidst. No. dale even. ii
ir-i

•,1

C(jpy to the:-

.SecreLai'y to Governor N.W.].'’.P 
. • Aee<j nn La n t General, N.W.F.P

Director General, Health Services, N.'W.F.P 
' ].:D0 CIO Swat.

PS to Chief Secretary N.W.F.P •
PS to Secretary I-Icalth.
DAO Sv'at.
SO (hitii^ation) I-Icalth Department 
Doctor concerned.

C-
' J ^

r>-
* 6. -1

7-
S.
9-

l!
!iSection Ofncer-Il. 1!
!:
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Bmoc-Ospy
^2VERNMENT0F

2013

4;
wa.

wa.
I

B''^SSSiirr-S?~"=.^ae ,n Khyber Pakhtunkhwi ' °''stnct and s

Subject;

10.
11.

2SSfon

fund ■£5om thf

OoJZm pf"iy£'/p-“">'“ Si« 20,3-

, sssro^,
.........^ft-S.a=; July 2001 Shll b ' w appointed to a ^

and will be^Ugiblefor^ sLl '°°st on
following instructions/ QuidlT'°'^' 'deduction of g P^Fund"^
Departments/ Organizations compliant Scone™

Wa.
or

a. Deductions on aocoont of 
napes from all the Civil 
pension under 
(Amendment) Act,

General Provident Fund -of

=»'3.pppiPb.3r"«rt”„^
Prescribed 
el.'g/bie for 

Servants
the

Civi7
b- All deductions/ 

rundCivil sTvints7£^"?'''^°^^^n7e^^^^

-xcluding Zl(^27n^ 2S^3 from'sfof''r^!'7''’^"'’'^'’-^'’

transferroc/ to tho/r /v'-' share c-in^n ■ Servants,

---nd --ctions;;^;;s::^-';tr
Markup

nt

OO so
t/ic

ons:sr:,s3™‘'.r.£, “./pfSoS,"“ ''™™p-.3'
' such accounts.

ers
J- CNIC/Pr 

General p
ersonal Numb

all those 
^'eputation basis. Provincialon



33
•' rj

f. ^''''^"Sements for deduction of C.P.Fund from emplovees
.health =>PPO'nted under MediLl'and
Health Institutions and Regulation of Health care Services 
Ordinance as amended'in 2006 shall continue.

Note; The above guidelines/ instructions

on deputation to the Provincial Government 
contract/ work charge/ contingent basis.

1973, like those 
or working on

Endst: No. & date even

Copy is forwarded for information and

1. AccouiUant General, Khyber Pakhtunkhwa, Peshawar.
2. Director Finance. Lady Reading Hospital, Peshawar- L
3. Director Finance, KhyberTeaching Hosptial, Peshawar J.

4. Accountant General (PR) Sub Office, Peshawar.
5. Director, Local Fund Audit Department.'Khyber Pakhtunkhwa 
b. Director, Treasuries and Accounts, Khyber Pakhtunkhwa 
7. Director General. Provincial T'

Pakhtunkhwa, Peshawar.
S. Director FMIU, Finance Department.
?o o" Khyber Pakhtunkhwa.
1 0. District Comptroller of Accounts Peshawar, Mardan

Abbottabad and Swat.
- 11. All DistricU Agency Accounts Officers in Khyber Pakhtunkhwa/ FATA 

12. 1 reasury Officer, Peshawar.

necessary action to the:-

WiUi rc/crcncc lo 
nice:ling held in 
Finance Dcptl on 
12.02.2013

Peshawar 
, Peshawar. 

Disaster Management Authority, Khyber

Kohat, Bannu, D.I.Khan

(RAEES KHAN AFRIDI) 
Deputy Secretary (fVcrj-l)

Endst No.& date even

Copy is forwarded for information and necessary action-to the:-

P.S to Ministerfor Finance Khyber Pakhtunkhwa
2. P.S to Chief Secretary, Khyber Pakhtunkhwa
3. P.S to Additional Chief Secretary, Khyber Pakhtunkhwa ■
4. P.S to Finance Secretary Khyber Pakhtunkhwa
5. P.A to Special Secretary Finance Khyber Pakhtunkhwa
6. P.As to all Additional Secretaries and Deputy Secretaries i 

Department.
All the Section Officers/ Budget Officers in Finance Depart

1.

in Finance
, 7.

tment.

(NALMA SMAHL'EN) 
Section Officer (SR-lh) ;

U-

>
id



, ______________ ____________ _____________________________________ ■
G0VE],^IWMENT of KHY13ER PAKHTUmduVA......^

ESTABLISI-.T.I^'IKNT .DKP.A,RTI\'lB:N'a' 
(REGULATION WING]

No. SOR-VI/E&AD/I-13/ 2009 
Rated Peshawar, the February

V

.. .N$s

2013

o

/
I. Addl.-ChiorSccrclary, Govt, of Khybcr I’akinunkhwri, Pkinninr. 

DcvciopinciU Dc|KiriincnL
-' (^A i A), FATA SccrcUiriiit Fc.shawiir.
.). 1 he Senior Member Board of Revenue, Kliybcr Pakhlunkhwa.

Ail Administrative Secretaries to Govt, of Khyber Pakhtunkhwa. 
i. The Sccrctai^ to Governor. Khyber Pnkhiunklns/.a 
0. 1 he Pnjicipal Secreiary to Chief iVlini.sicr, Khyber Ihikhiunkliwa.

KTTYHER PAKRTUNKHWA CTVrT. .SKi;VAN'i'^ rAMMEiVOiVIENI' 
ACT, 2013 Tg-m^TCR PAKT-TTTfNKHWA ACT. 3013)

Siibjccl;-

Kii- Sir,

1 mu dirccied to refer to the subject noted above and lo enclu.sed
bearing No. .PA/ Khyber PakhUuikhwW 

. -01 )/.0 lb dated 22-01-2013 from Provincial A.ssembiy Secrciariai Kliyber 
akbiunkliwa i-egardmfi Khyber Pakhtunkhwa Civil Servant. CAmendmenl) Act, 

2013 CLhybcr i akhtuijkhwa Act No. hi of 2013) for informalioii. 
aetioii and /urtiicr dissemination among all concerned'

lierewitli a

f iie(:e:;:;;iry
0

Yours fculhfully

" J
(NAJ-I\fcs-SA1IAR) 

SECTION OFT'fCER (KhsCl-Vl)

l-iiulNt. No. of'cv(!n A- date.

L All Divisional Commissioners in Khyber Pakhtunkhwa.
-.K All Heads ot Attached Departments in Khyber Pakhtunkhwa.
3.- All Aui.onomoufi/Scmi Autonomous Bodies in Khyber Pakhtunkhwa.
■T All Deputy Commissioners Khyber Pakhtunkhwa and Political Agents in 
b. Ihc Registrar Peshawar High Court, Peshawar.
6. fhe Registrar, Khyber Pakhtunkhwa Seivice Tribunal, Peshawar.
7. Ihc Secictary, Khyber Pakhtunkhv/a Public Seivit.'c Commission 
S. All Additional Secretaries, Deputy Secretaries

Establishment & Administration Department.-

FATA.

, Pesi'i.'jwar. 
aftd Sc.ctio;: Oibcers in

/

SEC'riO;'//;iN'’ICk;fx’ (RIKhVI]

CiN'i; iervanti poitod in PAT.-\/P.'',r.A cn clcputnt ion basis.

mmM
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Servants Act. 1973^

‘TJ> /’Ol/ows;
'W7 Servants/(is enacted ^'■^ppear/n/j;

'nto force al once

^3y /3C called ‘he Khyber PaklUunkhv,a
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Civil(^) /(she// cofpe i

■'unc,200l.
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; ^nUFORE THE PESHAWAR HIGH COURT, PESHAWAR

r-
J

A\^V / <y'
o i

'y-
I

<V'‘ , ..
I ’v'liliuii Ni) /« *

i
. Dr Yiisaf Khan S/o SaicrReiiman, M.O, ATO,

7. Dr Aiif Jan S/o Amir Jan, M.O, DHC Darj'a

3. Dr JiLabnavvaz S/o Haji Said Jan, M'.O, Civil Hospital. Jainroti
^ *

4: Dr Akram Khan S/o Arbab KJian, M.O, LRH, Peshawar 

5. Dj- ivawesh S/o Ahmad Jan, M.O, SHS,

: 6. Dr Munavvar, M.O, THQ Bisham, Shangia 

7. Dr Taj Muhammad S/o .Ian Mohammad,

M.O, Distt Coordinator. iNJationai Program/LHW, KoJiisfan.

S- Di usafTClian S/o M Ibrahim , LRU, Peshawar 

7. Dj Auiangzeb S/o GiiLjJajn Plussaiji, Ad.O, Iviiybei'Agejicy 

10. Di- M Shailq S/o Raza Khan,

•V'I

:■

•I

Mohmand

I

M.O, Mian Rashid Hussain "’haheed Hospital, Pabbi 

I I.Dr Khan Akbar Afridi S/o .Zafiii- Shah Alridi,

Medical Officer, Civil Dispensary, Peshawar 

i2.Dr Syed Arneen Shah S/o Abdullah Shah.

M.O, Hayatabad Medical CojiijHc.x, Peshawar 

13.Or Wall Khan S/o Mtinn'i' Khan, M.O, LKI I, Posh;

14. Muhaminnd HanifS/o Giil Sahib Khan,

15. Dr Said Zatnan ICItattak S/o Sheikh Payo,

Dental Surgeon, E.D.O (H) Karak'

ib.Dr Mehboob Shah S/o Muhammad Taqi, Dental Surgeon, RHC 

Shmkyaj'i, Majischi-a

/.Di Sultan un Nisa D/o Moj-iabbat Khaji,

Wojnen Medical Ofllcei-, DHQIJ Chitral
. AT'TK

I vv:ij‘

Dcjita] Sui-geon Kacak

•. j

1 i!

/
■?

''iEs.t.^d V
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^ .'-v \
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4ZPJlp^39C,0-P/7ni^

>

r ’.y r .y^ >- • i> sS^

Jf 'N>''d U D G M F N Y X/•

'^fi [Date ofhoarino;2£M2^20ie

PGtit/onG,-(sj;by_M^,_^j, 

Respondenf (sj; by M-r

Cl,-'/I
U..U S v''^

A A.f /

M a1^i
■“.nn

V*M .I.II*^***'

WpI ^AKAHMAD SP'Tlcr j._
Through this single

Pi-opose to dispose of instant Writ Petiti

connected A^^nt Petitions No. 2i07-P,ns4-W.0J5.

^ P & -OO0-P/20I0 as common questions of law and facts 

are involved therein.

■judgment vve
on as

well as

2. The petitioners,

■ following connnor) prayer.-

in ali the Writ Petition, have

w/j.£:z Zc4r‘’‘'“"‘
(Effect.

may
a respoudciUs to the

Toa.
^ / \'ll o i

and
(Ainendinent) Act (JX)
anifonn ^
spirits and

Servants 
- 2005 in a 

its lettermanner and
b. To direct the 

revised respondents to i/ . . . - ^^siie/5 . . iy^i^^nuzation orders of the 
Petitioners . under ' ' r4
Pakhtunkhwa CivU(A,,,,, As ,Jrz:,

“ko he ;;rasited graded 
seniority and other

and 

P^V’ and 
pen SI on bcnc/lts

1' i
A T T E S T E

, >
' nxAMJNriii: /., 

Po:>liciwr.r VN';'- "■

24;DEC 2OI1V'

f.i

I.(
• 1 •'.
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/-■(O'

n>itli effect from the initial., date of 
andappointiiicnt 

entployment status
making their

equal to their 
contemporaries appointed on regular 
basis and
To direct the respondents to treat the 
Petitioners at 
Muhammad

c.

with
and

Dr.par 
Iqbal

Fannaniillah and similarly placed 
other employees whose services have 
been regularized with 'effect from 
initial date of appointment and 
Aliy other relicj. deemed appropriate 
by this Honorable Court in

Dr.

d.
the

circumstances of the case which has 
not been prayed for, may graciously 
begranted”.

3. Arguments were heard at length. It has been 

clearly mentioned in clause-5 of substituted Section 19 of 

Khybei- Paldrtunldrvva Civil Servants Act, 1973 that in case

any difficulty arises in giving effect to any of the provisions of 

this section, the Secretary . to Govei-ninent, HstahJisinnent 

Department shall constitute a Committee comprising of the

Secretary to Government, Finance Department, Secretary 

Government Law Department and Accountant

to

General,

IvJiyber Palditunldiwa for removal of the difficulty. When the

• learned AAG was confronted with the aforesaid clause 

he conceded the

of Act,

same.

4. In view of the concurrence ot learned AAG,
I

direct ihe respondents to eonstitutc a Commiltee i 

clause-0 ol the Act (ibid) vvilhin

m light of

riRccn (15) days. Thc

petitioners are directed to Lie their departmental aj2[2^ils

AT-TES
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Muhammad Nawaz 
Khan Lt.f

Hr O^C.-----^..
Vr'rc ’)

1 •1,
|sr t . f

(GOVERNMENT OF KHYBER PaKHTUNKHWA 
health Department

Dated Peshawar the 17'^ October, 2017
1.
1

7
NOTIFiCATION

of Peshawar High Court-.of Judgment
, 1510 of 2007 read with sub section 

Servant (Amendment) Act, 2005 

under sub section 4 of

NO. SOfE1H-ll/h-i8/2Q16: In pursuance |f 

Peshawar dated’ 18-11-2008 in Writ Petition I
4.Civil2 of Section 2^'of the Khyber Pakhtunkhwa

(Khyber Pakh(unkhwa Act no. IX of 2005) a „Miari7Ptinn
section 19 of' civil Servant (Ammendment) Ac~^ 2013 coupled wit e

305, the services of following doctors
ith effect from dates

nd provision

/
order of apbellents and similarly placed w-e-f 2(

similarly placed) are herr-^by regularized W1
(appelients, as well as 

as mentioned against each;
)1.

Date of
Regularization
under Act 2005

/ ^ te of Initial
Arpippjntment 
ot contract 

basis

D.O.B / 
Domicile

Narne of DoctorS.
#

01-07-2001O'—VIHOOS
“''2C01.01.1959 

/ Swat
Dr. Bakht Zada S/0 
Gul Muhammad,
MBBS: __________
Dr.Dawa Khan S/0 
Badshah Khan
MBBS__________
Dr.Haroon Nasir 
Khattak S/0 Rab 
Nawaz MBBS _ 
Dr.Yousaf Khan S/O 
Said Rehman MBBS 
Dr.Riaz Ahmed S/O 
Rehmatullah MBBS_ 
Dr. Alamgir Khan 
S/O
Darwesh Khan,
MBBS_______ _______
Dr.Muhammad Ajmal 
Khan S/O Zarin Khan
MBBS_______

^OrTp^^al Rehman
S/O
•Muhammad Amir 
Khan,>lBBS^jyiPH 

■DrTMustS^/O
Behramani_M2---

1.

01-07-200111,199523,01.09.1951
2. ^01/

Swat 01-07-2001199523.11.Karak/
1.3,19663.

01-07-200123.11-1-1_?95 
24 __

Mardan/
14.3.1968
Mohmand
A15.8-1951
1004719^
/Mchmand
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'T
tis:Secretary Health Department, 

Government of Khyber Pakhtunkhwa, 
Peshawar

Subject: D_epartmental Appeal against Notification Dated 17-10-2017 whereby 

the services of the appellant are regularized with effect from 01-07-
' 2001 instead from initial date of appointment

Sir, .

The applicant submits aS follows:

1. That I was appointed as Women Medical Officer (BPS-17) in the Health 

Department on contract basis by the competent authority in the prescribed 

manner in the year 1995.

2. That the said contract was extended from time to time. Meanwhile the 

Government of Khyber Pakhtunkhwa erstwhile NWFP promulgated NWFP 

Civil Servants (Amendment) Act (IX) 2005 wherein the services of all the 

contract employees were regularized.

3. That after the promulgation of the aforesaid Act, I have been regularized 

with effect from 01-07-2005.,

4. That the Government of Khyber Pakhtunkhwa again amended the section 19 

of the Khyber Pakhtunkhwa Civil Servant Act, 1973 vide Khyber 

Palchtunkhwa Civil Servants (Amendment) Act, 2013.

5. That after the promulgation of the aforesaid Act, I was under legitimate 

expectancy that itty revised regularization order will be issued with effect 
from initial date of appointment but in vain, my colleagues filed a Writ 
Petition No 3960-P/2014, 2107-P, 1184-P/2015, 1345-P & 2005-P/2016. In 

pursuance of which my services are regularized with effect from 01-07-2001 

instead of initial date of appointment.

6. That my colleagues are regularized with effect from the initial date of 

appointment whereas L have been regularized w.e.f 01-07-2001 which is 

against the law, rules and policy.
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7. That the Notification dated 17-10-2017 is against the K.P Civil Servant Act, 
1973, the rules framed there under and the dictums of the superior courts of 

Pakistan, hence needs rectification.

It is, therefore, requested that keeping in view the law, rules, policy and 

dictums of the superior courts of Pakistan, the Notification dated 17-10-2017 

may kindly be amended, to the effect that the, services of the applicant be 

regularized with effect from the initial date of appointment i.e., 03-12-1995 

with all back benefits.

Applicant,

JS Al
Copy to:

ov : ^

1. Chief Secretary, Govt of Khyber Palchtunldiwa, Peshawar
2. Director General, Health Services, KP, Peshawar
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

/2020C.MNo
In

/ jiXli m / ^Service Appeal No

Govt of i<CP through Chief Secty & othersVersus

Application for giving findings on para No 5 of the facts and 

ground (Ii) of the title Service appeal, as no findings and judgment 

is given on it in the judgment dated 12-11-2019 rendered by this 

Honorable Tribunal in identical service appeals

Respectfully Sheweth,

fhe appellant submits as follows:

1. That the title service appeal is pending adjudication before this Honorable 

Court, which is fixed for hearing today.

2. That identical service appeals have been dismissed by this ' Honorable 

Tribunal vide judgment dated 12-11-2019. In the Para No 11 of the said 

judgment, it has been mentioned that the case of Dr M Iqbal has.not been 

contested by the learned counsel, which is wrong and, incorrect. In fact the 

appointment order and regularization order of the Dr M Iqbal both .ha ve been 

annexed with service appeals, as the same has been referred in para No 5 and., ’ . 
ground-(h) of the title service appeal and the same was vehemently agitated
at the bar during the course of arguments and in the. instant,service appea.l, 
the appellant is pressing the same.. Hence the same may kindly be considered 

and findings be given thereon. (Copy of the judgment is fled herewith and 

annexed as Aiinex-CM/l)

It is, therefore, prayed that the on acceptance of .the'- instant 
application, this Honorable Tribunal may kindly be pleased to give findings . .
on para No 5 of the facts and ground (if of the title Sei'vice appeal, as .no 

findings are given on it in the judgment dated 12-11-2019 passedlby this ^ 

Honorable Tribunal in identical service appeals. ^ (jLl

3

ji

r:

Appellant,r.

Through
IVl Ayub Khan Shinwari
Advocate, Peshawar •

rC\Ar\)
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.M No . /2()20
In

Service Appeal No /20

A Versus Govt of KP through Chief Secty & others

AFFIDAVIT

Oa t\C\I do hereby solemnly 

affirm and state on oath that the contents of the accompanying application 

are true and correct to the best of my knowledge and belief and nothing is 

kept concealed from this Honorable Tribunal.

1
Deponent

notarv

s

1.

;• ••
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:«5: ENT THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
VI ■
i 3¥.£ '-w..f

' im 3/S /2on;Service Appeal Nom
K’nvb-r

*

■-VA -/ • JNo,

Itffcfo"'..- Dr Akram Khan S/o Arbab Khan, 
SMO; Nowsherai ... .Appellant

. Versus

1. GovernmentofKhyber PakhtunkhwathroughChief Secretary, Peshawar.
.2, Secretary to Government of Khyber Pakhtunkhwa, Department of Health, 

Peshawar. i
3 . Secretaiy to Government of Khyber Pakhtunkhwa, Establishment

Department, Peshawar. i
4. Secretary to Government of Khyber Pakhtunkhwa, Finance Department,

Peshawar.
5. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

.t-

P

Respondents

Service Appeal Under Section 4 of Khybe^^r'j^p j-, 
Pakhtunkhwa Service Tribunal Act, 1974 against ' 
Notification dated 17-10-2017

>1!
•JL.

1

•W\p-e iribnr.ot

i,-"

Respectfully Sheweth,
Su.i^ . •

Brief but relevant facts of the case are as follows:

1. That the appellant was appointed as Medical Officers (BPS-17) in the 

respondent Department on contract basis by the competent authority in the 

prescribed manner after fulfilling all the codal formalities vide appointment 
i l4ieclti^-^-:si^rder dated 27-11-1995. (Copy of the appointment order is filed herewith

' and attached as Annex-A)

2. That the said contract was extended from time to time. Meanwhile the 

Govemnlent of Khyber Pakhtunkhwa erstwhile NWFP promulgated NWFP 

Civil Servants (Amendment) Act (DC) 2005 whereby Section 19 of the 

NWFP (how Khyber Pakhtunkhwa). Civil Servant Act, 1973 was amended 

and the services of all the contract employees were regularized.

Secretary, Establishment and3. That thereafter respondent No 3 i.e.,
Administration Department, Regulation Wing, Khyber Pakhtunkhwa, 
Peshawar issued a directive dated 10-08-2005, wherein all the administrative 

Secretaries of the province were directed to the effect, that all tlie
regularized under the NWFPGoverriment employees whose ■ services are

' i
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;^./i&ORF THF KHYRRR PAKTTHTNKHWA SERVICE TRIBUAL,PESHAWAR.

Appeal No. 318/2018

Date of Institution ...

Date of Decision

E)r: Akram Khan S/0 Arbab Khan, SMO, Nowshera.

VERSUS

Obvemment of Khyber Pakhtunkhwa through Chief Secretary, Peshawar four
(Respondents)

// \/ \

f
06.03.2018

V

(Appellant)

I

12.11.2019:•

j

: others.. :
{

^Present:r

MR; MUHAMMAD AYUB KHAN SHINARI,
For appellant.. - Advocate .

MR. M. R1A2 KHAN PAINDAKHEL,
Assistant Advocate General
;mr..ziallah, . ;
Peputy District Attorney

Mfc AHMAD HASSAN,
MR. MUHAMMAD AIVUN KHAN KUNDI

V--

Scrvi;.At.Ti';y>:;;a^
For respondents.

MEMBER(Executive)
MEMBER(Judicial)

V'

.

i

: ii

JUDGMENT:
j

ATTMAD HAfjSAN. MEMBER:-

This judgment shall dispose of the instant service appeal as well as 

connected service appeal no. 317/2018 titled Dr. Alif Jan, no. 319/2018 titled Dr. 

Mahioon Elahi, no. 325/2018 titled Dr. Sheikh Muhammad Farooq Azam, no.

326/20r8 titled Dr. Muhammad Hasham, no. 327/2018 titled Dr. Sultan-un-Nisa,

. 332/20l8 titled Dr. Shahida
1' .*

ho. 328/2018 titled Dr. Syeda Shahnaz Jabeen, no 

: / ' ^kussain Buldiari, no. 34^^ titled Dr. Zafar, Iqbal, no. 358/2018 titled Dr.

' Muhammad Zahid, no. 359/2018 titled Dr. Alamgeer Khan, no. 360/2018 titled Dr.
• • I

. 361/2018 titled Abdur Rashid, no. 557/2018 titled Dr. Hafiz Zia-Yousaf Khan, no

i-.: i .s

■ • 
' irv ■V
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Or. Sajjad Ahmad, no. 846/2019 titled Dr. Qaisar
i :i ■.:.

\
Zaihari and no. 847/2015 titled Dr., Muhammad Hamayun as sirnilar question of law

I

• and facts are involved therein.
i:.

■f • yo2; Arguments of the learned counsel for the parties heard and record perused.

■

ARGUMENTS:

^'^03. Leambd counsel for the appellant argued that he was appointed as Medical
■:

Officer in the Health Department on contract basis through notification dated 

27.11.1995. That upon promulgation of Khyber Pakhtunkhwa civil servants

(^^endments) Act (IX) 2005, where-under section-19 of Khyber Pakhtunkhwa
I-

Civil Servants Act, 1973 was amended and resultantly services of contract<:• 1 !

employees were regularized. Respondent no.3 (Secretary Establishment) through

letter dated 10.08.2005 informed that as a sequel to Act of 2005, the employees for 

all intents and purposes would be deemed to be civil servants except pension. After 

;the said enactment respondent no.3 Was reluctant to regularize thp services of the 

appellant and others which, compelled them to file writ petition ho. 1510/17 before 

Peshawar High Court, Peshawar, which was allowed vide judgment dated

18 li.2008. After receipt of above judgrhent services of the appellant/others were 

regularized'w.e.f the date of promulgation of Act 2005 i.e 23.07.2005. However, 

services of a colleague of the petitioners namely Muhammad Iqbal son of Amir

Waiz Khan, was appointed on 08.07.1998 were regularized fi-om the date of

contractual appointment vide notification dated 09.12.2006. ^jTESTED:

lA..iVn-j

I

r-:..r-'T.
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Learned counsel for the appellant further argued that subsequently the

Section-19 of-%ivbminent of ^yl^r Pakhtunkhwa niade further amendments in
***•'•’ '

Myber Pakhtunkhwa Civil Servants Act, 1973 through Act of 2013, where-under 

those ; employees appointed to a post in the prescribed manner on or after 

dL07.2001 to 23.07.2005 on Contract basis shall be deemed to have been appointed

.
'5,.

?

.ill

■1:
i

■pri re^lar basis. For implementatioiij the petitioners again approached the 

respondents but got a lukewarm response and again knocked the door of Peshawar 

high Court, Peshawar through writ petition no. 3960-P/2014, whicli was decided on 

20.12.2016. The matter was referred to the respondents in tlie light of Section-5 of

!
j

!
’ - AcX of 2013 for appropriate decision. Thereafter, the respondents through

of theimpugned notification dated 17.10.2017 regularized the

Feeling, aggrieved, the appellant filed

services
i

■ appellant/others w.e.f 01.07.2001. 

depaitmental appeal on 11.11.2017, which remained unanswered, hence, the present

service appeal. As there was no break .in the service of the appellants, therefore.

;they were entitled for regularization from the date of initial appointment on contract

beneficial legislation through which services of the

on contract

basis. Act of 2013 was a

^employees were to be regularized from the date of initial appointment

basis. Reliance was placed on case law reported as 2012 PLC(C.S) 602, 2014
•:

SCMR.1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

Learned Deputy District Attorney argued that there was hardly any confusion 

of the appellant/others were regularized w.e.f 01.07.2001 on the 

of 2013. As the act did not allow regularization of contract

.1: 05.,v
s

that services

strength of Act

appointment from the date of initial appointment i.e 27.11.1995 thus the action of
i

the respondents was not suffering from any legal infirmity. Moreover, the Peshawar
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T

no..3960-P/2014 on 20.12.2016fMgh; Court, Peshawar, -While deciding writ petition

"ilid to constitute a connnittee in the light, of Section-5 of the Act referred, to

file department appeals. It was clearabove and the petitioners ^ere directed to

liSliilbnd any shadow of doubt that through the above judgment the Peshawar High

However, if they were not

yifed from the relief granted by the august Court they were at liberty to assail the

Court, Peshawar had not regularized their services

■ satoe before the august Supreme Court of Pakistan.

/
He further contended that present service appeal is hit by Rule-23 of Khyber;

■■
1 06,
1 Service Tribunal Rules, 1974 for the reason that the appellants

relief through the present service appeal, as was sought in wnt

were;
. Pakhtunkhwa

I

demanding thb saihe

prtition no. 3960-P/2014. This point has already been decided by the competent

not ihaintainable. He further invitedfo^, therefore, the present service appeal was
:■

. The saidregularization of Dr. Muhammad Iqbal notified on 09.12.2006

the basis of Section-23 of Khyber Pakhtunkhwa civil
attention to

doctor was regularized on

be drawn between the two cases. It alsoservants Act, 1973, thus parallel cannot 

settled the issue of discrimination agitated by the appellant. Reliance was placed on

1990 MLD 1283, 2019 SCMR 349 and judgment of this
case, law reported as 

Tribunal dated 25.04.1990 passed in service appeal no . 964/2016.

J

General also invited attention of this Tribunal to

contract basis were

the recommendations of Khyber

. ■ 07. Learned Assistant Advocate

^ the fact , that the following doctors earlier appointed on

regulcir basis onsubsequently appointed 

Pakhtunkhwa Public Service Commissions

on

....
l-j

1. Dr. Qaiser Zaman
2. Dr. Sajjad Ahmad

.•

tin I

i'
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r :1-'I* fs;"' 3. Dr. M. Hamayun 
. J® Syed Shahna2 Jabeen
t 5. Dr. Shahid Hussain Bukhari
i 6. Dr. Zafar Iqbal

7. Dr. M. Hashim .

'?■

1:-

/ 8! . Dr. Sheikh M. Fairoq, Azam

These details were not divulged by the learned counsel for the appellant during 

arguments. How a civil servant;. appoint€4 through Public Service Commission 

could lay claim for regular appointment from the date of contractual appointment.*

r"

Iv’-'

. /■; •

/
; .

.1
CONCLUSION:

Before dilating on the merits of the case, we deem it appropriate to flag the 

critical issiie of appointment of Dr. Qaiser Zaman ( date 19.10.2000), Dr. Sajjad 

V Ahmad (date 15.09.1997), Dr. M. Hamayun (date 27.11.1998), Dr. Syed Shahnaz 

Jabeen(date 12.07.2004), Dr. Shahid Hussain Bukhari (date 08.02.2005), Dr. Zafar 

. Iqbal (date 16.p3.2005), Dr. M. Hashim (date 08.02.2005), Dr. Sheikh M. Farroq 

, ,' Azam (date 07.09.2007) and Dr. Sultan-un-Nisa (date 07.09.2007) on regular basis 

oh the recommendations of Khyber Pakhtunkhvp^a Public Service Commission, 

^^dafes in the brackets indicate date of their regular appointment. It is pertinent to

i- : ■ 08
••...•

i-

The

."a point out that though relevant notifications about their regular^ appointment have 

been annexed with the service appeals but their learned counsel kept mum over it 

tor reasons best known to him. Strictly going by the rules seniority in such cases is 

:assi^ed on the basis of merit list assigned by the Khyber Pakhtunkhwa Public 

Service Commission. Keeping in view the aforernentioned position, it is not clear 

whether seniority was assigned to above petitioners from the date of regularization 

appointment through Public Service Corrimission. As this issue was^ properly 

raised/agitated by the learned counsel for the petitioners, so we would not like to 

.. address it.

• or

■ :13 1
1

forvjcc Tribunal 
Peshawar

nli'iil'fWABrim iiihin
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OQ. Through thiiteen separate service appeals the appellants assailed notification;•.

dated 17.10.2017, where-under their services were regularized w.e.f 01.07.2001 and

malde a request to allow them regularization from the date of initial appointment on
''

, contract basis on 23.11.1995/relevant date. The appellants were appointed as

■Medical Officer on contract basis vide order dated 27.11.1995/relevant date. After:■

pfoihulgation of Khyber Pakhtunkhwa Civil Servants (Amendments) Act (IX) 2005

^endments were brought in Section-19 of Khyber Pakhtunkhwa Civil Servants

Act; 1973 and services of contrapt eihpldyees were regularized. However, when'a
respondents failed to act according to the above enactment, the appellants knocked 

the door of Peshawar High Court, Peshawar by way of filing writ petition no. 1510- 

P/2007 decided on 18.11.2008. Thereafter, their services were regularized from the 

date of enactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber 

Pakhtunkhwa Civil Servants Act, 1973 was further amended and tliose employees 

\ appointed in the prescribed manner to service or post oh or after 1^’ July 2001 till 

^"^^^3.07.2005 on contract basis were deemed to have been appointed on regular basis. 

Again respondents were not ready to treat the appellants on the basis of amendment 

referred to above, which forced them to file another writ petition no. 3960-P/2014
I

before Peshawar High Court, Peshawar. The mechanism to redress anomalies in the 

said act was available in Section-5 of the Act referred to above, therefore, the 

Peshawar High Court, Peshawar through judgment dated 20.12.2016 remanded the 

to respoiidents for decision after thorough deliberations ai^d according to the 

spirit of above referred provision. It resulted in issuance of impugried notification 

dated 17.10.2017 but that too failed to redress the grievances of the appellants. They

case

"^7 y :were adamant for reguMzation of service from the date of initial appointment on

;



W-
$■

P-
R*'r-

.®S5f|igf|§5Wact basis. It is pertinent to point out that if the appellants were not satisfied

^^pjgig^ifijthe judgment of Peshawar High Court, Peshaw^ dated 20.12.2016 the

be easilv assailed before the august Supreme Court of Pakistan by filing

same

/ CPLA, however, the appellants remained silent for unknown reasons. Having

■JKI ::;;attained finality, now it has become a story of the past and no relief can be claimed
■Vv-’:

on the strength of the same.; J

10. We have carefully scrutinized the entire record specially amendments 

brdu^t dn Khyber Pakhtunkhw;a Civil Servantsi Act, 1973 through separate 

enactments but were unable to lay hand on any legal lacuna. We observed that 

thousands of government servants benefited firom the legislation referred to above^- 

^d; there been some legal infirmity, it could have been assailed by them in the 

competent court of law? Interpretation of statutes by the learned counsel for the

\ appellant was beyond our comprehension. He was unable to produce any supporting

1 material through which he could establish his claim. Had his claim earned any 

<^^0/ ivei^t, it might be easily defended by quoting cases of similar nature firom other 

departments, if given regularization demanded by the appellants fi'om a particular 

date. Furthermore, attention of the learned counsel for the appellant was also invited 

to notification dated 17.10.2017, where-under services of 680 contract employees 

regularized firom various dates but hone of them challenged this order except 

the appellants. However, learned counsel for the appellant was not in a position to 

. give, any convincing response/reply.

•> ■

;

were

;

regards regularization of services of Dr. Muhammad Iqbal are concerned11

that was dealt with under Section-23 of the Khyber Pakhtunkhwa Civil Servants

\

!

:S*_ .
IT

^is
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^ .
i.. ^^§M0M,f}^73 and this fact was not contested by the learned counsel for the appellant.

, ^::::Bntire case record is quite clear that he did not avail the benefits of regularization 

Act referred to above. As such his case is not akin with that oi the appellants and
J

they;cannot claim similar treatment by quoting it as a precedent.
m

■ f?-

\ appeal is dismissed. Parties are left to12. As a sequel to the above, the-

bear their own costs. File be consigned to the record room.

s.

>fMMAD HASSA]>0 
MEMBER

(MUHAI'vfMAD AMIN KHAN KUNDI) 
MEMBER\

ANNOUNCED
12.11.2019

r:?.

2^.FA ::f v/
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■; IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.MNo

Service Appeal No / /20./ ^

/2020
In

c--'

On
Versus

i
Govt of IvP through Chief Secty & others

Application for giving findings on para No 5 of the facts and
■ ground (h) of the title Service appeal, as no findings and jiidgnient 

. i' ' '
IS given on it in the judgment dated 12-11-2019 rendered by this

Honorable Tribunal in identical service appeals 

Respectfully She^vcth,

The appellant submits as follows:

That the title service appeal is pending adjudication before this Honorable 

Court, which is fixed for hearing today.

That identical service appeals have been dismissed by this Honorable 
Tribunal vide judgment dated 12-11-2019. In the Para No 11 of the said 

judgment, it has been mentioned that the case of Dr M. Iqbal has.not been 

contested by the learned counsel, which is wrong and incorrect. In fact the 
appointment order and regularization order of the Dr M Iqbal botiChave been 

annexed with service appeals, as the same has been referred in para No 5 and., 
ground'(h) of the title service appeal and the same was vehemently agitated 

at the bar during the course of arguments and in the. instant.service appea.f 
the appellant is pressing the same. Hence the same may kindly be considered 

and I'indings be given thereon. (Copy of the juLigmenl is filed herewith and 

annexed as/-\nnex-CM/1)

It is, therefore, prayed that the on acceptance of'.the -instant 
application, this Honorable Tribunal may kindly be pleased to give fndings 

on paivi No 5 of tlye facts and ground (h) of the title Sei'vice appeal, as no 
findings are given on it in the judgment dated 12-11-2019 passed^by this 

Honorable Tribunal in identical service appeals.

p

~L

P

\ I

Appellant.
. Through

M Ayiib Khan Shinwari

Advocate, Peshawar

a

CO
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IN THE lOiYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.M No /2o:o
In

Service-Appeal No /20

’t

VersusA
Govt of KP through Chief Secty & others

• -

AFFIDAVIT

fX\ I < ^ ^ ciI do' hereby solemnly 
affirm and state on oath that the'eontents of the accompanying application 

are true and correct to the best oP.my knowledge and belief and nothing is 
kept concealed from this Honorable Tribunal.

U
Deponent

siowI" 
1 ./

/

I '

;n’
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■ 'IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWARf;

fX
'‘‘tr. .

3/SService Appeal No /201
iiii,. ni-'i

"A. '-IdH 33^5•'w.-r
r;.' iNu.^r

1

Dr Akram Khan S/o Arbab KJaan,
SMO, Nowshera

; ‘"'w

1. Government of Khyber Pakhtunkhvva througli Chief Secretary, Peshawar. 
.2, Secretary to Government of Khyber Pakhtunkhwa, Department of Health, 

Peshawar.
3 . Secretary to Government of Khyber Pakhtunkhwa, Establishment 

Department, Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa, Finance Department, 

Peshawar.
5. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

......Appellant
I VersusA. 'm}Mk' .m1.1

-■

r>

Respondents

Service Appeal Under Section 4 of Khybeini
- i ^ <

Pakhtunkhwa Service Tribunal Act, 1974 against v 
Notification dated 17-10-2017 } y"

Respectfully Sheweth,
•Scrvf.

Brief but relevantfacts of the case are as follows: ;>’r

1. That the appellant was appointed as Medical Officers (BPS-17) in the
respondent Department on contract basis by the competent authority in the 
prescribed manner after fiilfiUmg all the codal formalities vide appointment 

dated 27-11-1995. (Copy of the appointment order is filed herewith 

^ and attached as Annex-A)
iOcair

2. That the said contract was extended ftom time to time. Meanwhile the 

Government of Khyber Pakhtunkhwa erstwhile NWFF promulgated NWTP 

Civil Seiwants (Amendment) Act (DC) 2005 whereby Section 19 of the 
NWFP (now Khyber. Pakhtunlchwa) Civil Servant Act, 1973 was amended 

and the services of all the contract employees were regiilarized.

3. That thereafter respondent No 3 i.e., Secretary, Establishment and 

Administration Department, Regulation Wing, Khyber Paklttunkhwa, 
Peshawar issued a directive dated 10-08-2005, wherein all the administrative 

Secretaries of the province were directed to the effect that all the 

Goverrmient employees whose • services are regularized under the NVvTP



BEFORE THE KHYBER PAKHTUKKHWA SERVICE TRIBUAL.PESHAWAR.
X'-

I

/
. Appeal No. 318/2018

r,;/Date of Institution ... 06.03.2018 V •V
V-,

Date of Decision 12.11.2019 ■

Dr. Alcram Khan S/0 Arbab Khan, SMO, Nowshera. (Appellant)
!
J

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary, Peshaw|ar and four 
others.I (Respondents)

: Present;
/

MR. MUHAMMAD AYUB KHAN SHINARI, 
Advocate For appellant. '■

I

MR. M. RIAZ KHAN PAINDAKHEL, 
Assistant Advocate General
MR.ZIALLAH,
Deputy District Attorney

!
For respondents. , •

MR. AHMAD HASSAN,
, MR. MUHAMMAD AMIN KHAN KUNDI

MEMBER(Executive)
MEMBER(Judicia])

JUDGMENT:•

AHMAD HASSAN, MEMBER;- *

This judgment shall dispose of the instant service appeal as well as 

connected service appeal no. 317/2018 titled Dr. Alif Jan, no. 319/2018 titled Dr.

Mamoon Elahi, no. 325/2018 titled Dr. Sheikh Muhammad Farooq Azam, no.

326/2018 titled .Dr. Muhammad Hasham, no. 327/2018 titled Dr. SuItan-un-Nisa,

no. 328/2018 titled Dr. Syeda SHahnaz Jabeen, no. 332/2018 titled Dr. Shaliida-

Hussain Bukhari, no. 342/2018 titled Dr. Zafar- Iqbal, no. 358/2018 titled Dr. 

Muhammad Zahid, no. 359/2018 titled Dr. Alamgeer Khan, no. 360/2018 titled Dr.

Yousaf Khan, no. 361/2018 titled Abdur Rashid, no. 557/2018 titled Dr. Hafiz Zia-

j. / i.; .

,7Ŵ
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/■

J'

i ■ ul-Habib, no. 845/2018 titled Dr. Sajjad Ahmad 

Zdman and no.

, no. 846/2019 titled; Dr. Qaisar 

847/2015 titled Dr. Muhammad Hamayun as similar question of law

f
f.r

■A'

cind facts are involved therein.Ir
If'

I ■ 02 Arguments of the learned counsel for the parties heard and record perused.
I'r

ARGUMENTS!

03. Ueamed counsel for the appellant ar^ed that he was appointed as Medical 

Officer in the Health Department on contract basis through notification dated 

27.11.1995. That upon promulgation of Khyber Pakhtunlchwa civil servants 

, , (Amendments) Act (IX) 2005, where-under section-19 of Khyber Palditunkhwa 

Civil Servants ■ Act, 1973 was, amended and resultantly services of contract 

employees were regularized. Respondent no.3 (Secretary Establishment) through 

letter dated 10.08.2005 informed that as a sequel to Act of 2005, the employees for 

all intents and purposes would be deemed to be civil servants except pension. After 

the said enactment respondent no.3 was reluctant to regularize the services of the 

appellant and others which compelled them to fiie writ petition no. 1510/17 before 

Peshawar High Court, Peshawar, which was allowed vide judgment dated 

18.11,2008. After receipt of above judgment services of the appellant/others were 

^ regularized w.e.f the date of promulgation of Act 2005 i.e 23.07.2005. However, 

services of a colleague of the petitioners namely Muhammad Iqbal son of Amir 

Waiz Khan, was appointed on 08.07.1998 were regularized from the date of 

contractual appointment.vide notification dated 09.12.2006.

i ■

,,..S v

r-
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f-
!■ ^  ̂ ^ appellant further argued that subsequently the

. p;•
^ -government of Khyber Pakhtunkhwa made further amendments in Section-19 of 

Klivber Pakhtunkhwa Civil Servants Act, 1973 through Act of 2013, where-under 

. those employees appointed to a post in the prescribed manner on or after 

01.07.2001 to 23.07.2005 on contract basis shall be deemed to have been appointed 

pn regular basis. For implementation^ the petitioners again approached the 

respondents but got a lukewarm response and again knocked the door of Peshawar 

high Court, Peshawar through writ petition no. 3960-P/2014, which was decided on 

,20.12.2016. The matter was referred to the respondents in the light of Section-5 of 

Act of 2013 for appropriate decision. Thereafter, the respondents through 

impugned notification dated 17.10.2017 regularized the services of tlie 

appellant/others w.e.f 01.07.200.1. Feeling aggrieved, the appellant filed 

depaitinental appeal on 11.11.2017, which remained unansvvered, hence, the present 

service appeal. As there was no break in the service of the appellants, therefore, 

1 they were entitled for regularization from the date of initial appointment on contract 

' basis. Act of 2013 was-a beneficial legislation through which services of theI
J employees were to be regularized from the date of initial appointment on contract 

basis. Reliance was placed on case law reported as 2012 PLC(C.S) 602, 2014 

SCMR 1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

■I

1me
\
i

Learned Deputy District Attorney argued that there was hardly any confusion 

that services of the appellant/others were regularized w.e.f 01.07.2001 on the 

strength of Act of 2013. As the act did not allow regularization of contract 

appointment from the date of initial appointment i.e 27.11.1995 thus the action of 

the respondents was not suffering from any legal infirmity. Moreover, the Peshawar

05.I
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4

;

I- •
High:Gourt:, Peshawar, While deciding wnt petition no. 3960-P/2014 on 20.12.2016

diirected to constitute a committee in the light , of Section-5 of the Act referred to

directed to file department appeals. It was clear

'heyond any shadow of doubt that through the above judgment the Peshawar High

; Court, Peshawar had not regularized their services. However, if they were not

satisfied firom the relief granted by the august Court they were at liberty to assail the 
' i

, same before the august Supreme Court of Paldstan.

■ff

. •

.f.
fe "r and the petitioners were

k.-

'•A(

I

06 , .He fixrther contended that present service appeal is hit by Rule-23 ofKhyber

Pakhtunkhwa Service Tribunal Rules, 1974 for tlie reason that the appellants were 

demanding the same relief through the present service appeal, as was sought in wnt 

1 petition no. 3960-P/2014. This point has already been decided by the competent 

\ foniih,, therefore, the present service appeal was not maintainable. He further invited

V attention to regularization of Dr. Muhammad Iqbal notified on 09.12.2006. The said

5

doctor was regularized on the basis of Section-23, of Khyber Pakhtunkhwa civil

be draw between the two cases. It also"'^servants Act, 1973, thus parallel cannot

\ settled the issue of discrimination agitated by the appellant. Reliance was placed on

1990 MLD 1283, 2019 SCMR 349 and judgment of this 

Tribunal dated 25.04.1990 passed in service appeal no. 964/2016.

case law reported as

Learned Assistant Advocate General also invited attention of this Tribunal to 

the fact that the following doctors earlier appointed on contract basis were

Ihe recommendations of Khyber

07.

subsequently appointed on regular basis on 

Pakhtunkhwa Public Service Commission:-

1. Dr. Qaiser Zaman
2. Dr. Sajjad Ahmad

/'
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3 v. Dr. M. Hamayun 
1. : r ; Dr. SyedShahna2Jabeen 

Shahid Hussain Bukhari 
3 3;:6. Dr. Zafar Iqbal 
'y g j Dr* M. Hashira .
N :>8. .Dr. Sheikh M. Farroq Azam 

39. Dr. Sultan-un-Nisa.
These details were not divulged by the learned counsel for the appellant during

;?•

I m

B-
I

t.

/;•
arguments. How a civil servant; appointee] through Public Service Commission 

could lay claim for regular appointment from the date of contractual appointment?

• ,/■ •

■I

i
1

CONCLUSION:^2

08. Before dilating on the merits of the case, we deem it appropriate to flag the 

critical issue of appointment of Dr. Qaiser Zaman ( date 19.10.2000), Dr. Sajjad 

Ahmad (date 15.09.1997), Dr. M. Hamayun (date 27.11.1998), Dr. Syed Shahnaz 

Jaheen(date 12.07.2004), Dr. Shahid Hussain Bukhari (date 08.02.2005), Dr. Zafai- 

lqbar(date 16.03.2005), Dr. M. Hashim (dale 08.02.2005), Dr. Sheikh M. Farroq 

Azam (date 07.09.2007) and Dr.-Suitan-un-Nisa (date 07.09.2007) on regular basis

I

;

on the recommendations of Khyber Pakhtunkhv^a Public Service Commission. The 

dates in the brackets indicate date of their regular appointment. It is pertinent to 

point out that though relevant notifications about their regular appointment have

been annexed with the service appeals but their learned counsel kept mum over it 

for reasons best known to him. Strictly going by the rules seniority in such cases is

.assigned on the basis of merit list assigned by the Khyber Pakhtunkhwa Public 

Service Commission. , Keeping in view the aforementioned position, it is not clear 

whether seniority was assigned to above petitioners from the date of regularization 

■ or appomtment through Public Service Commission. As this issue was^ properly 

raised/agitated by the learned counsel for the petitioners, so we would not like to1,

"" iJaddress it. ^ .

i'



thirteen separate service appeals tlie appellants assailed notification-

dated 17.10.2017, where-under their services v/ere regularized vv.e.f 01.07.2001 and

. , a request to allow them regularization from the date of initial appointment on

contract basis on 23.11.1995/relevant date. The 'appellants were appointed as

Medical Officer on contract basis vide order dated 27.1L1995/relevant date. After

promulgation of Khyber Pakhtunkhwa Civil Servants (Amendments) Act (DC) 2005

amendments were brought in Section-19 of Khyber Pakhtunkhwa Civil Servants

Act, 1973 and services of contract employees were regularized. However, when

respondents failed to act according to the above enactment, the appellants knocked

the door of Peshawar High Court, Peshawar by way of filing writ petition no. 1510-

1 P/2007 decided on 18.11.2008. Thereafter, their sendees were regularized from the

\ date of enactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber 
\ * ' '

r Pakhtunkhwa Civil Servants Act, 1973 was further amended and tliose employees

\ appointed in the prescribed manner to service or post on or after My 2001 till

23:07.2005 on contract basis were deemed to have been appointed on, regular basis.

Again respondents were not ready to treat the appellants on the basis of arnendment

relerred to above, which forced them to file another writ petition no. 39bo-P/2014
(

before Peshawar High Court, Peshawar. The mechanism to redress anomalies in the 

said act was available in Section-5 of the Act referred to above, therefore, the 

Peshawar High Court, Peshawar through judgment dated 20.12.2016 remanded the 

case to respondents for decision after thorough deliberations ai^d according to the 

spirit of above referred provision. It resulted in issuance of impugned notification 

dated 17.10.2017 but that too failed to redress the grievances of the appellants. Drey

y- .v^ were adamant for regularization of service from the date of initial appointment on
..'N •
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1 rIt
4

C

T>:

fc® :SSf?5l?ct basis. It is pertinent to point out that if the appellants were not satisfied

judgment of Peshawar High Court, Peshawar dated 20.12.2016 the same 

^ :3''-‘W*d easily assailed before the august Supreme Court of Pakistan by filing

CI^LA, however, the appellants remained silent for unknov/n re^ons. Having 

. attained finality, now it has become a story of the past and no relief can be claimed 

on the strength of the same.

■#3' •

.

•1

I 10. We have carefully scrutinized the entire record specially arhendments 

brought in Khyber Pakhtunkhwa Civil Servantsi Act, 1973 tlirough separate 

enactments but were unable to lay hand on any legal lacuna. We obseived that

■

thousands of government servants benefited fi'om tlie legislation referred to above*r

ji^d there been some legal infirmity, it could have been assailed by them in the

competent court of law? Interpretation of statutes by the learned counsel for the 

appellant was beyond our comprehension. He was unable to produce any supporting 

material through which he could establish his claim. Had his claim carried 

weight, it might be easily defended by quoting cases of similar nature fi'om otlier 

^ departments, if given regularization demanded by the appellants from a particular 

date. Furthermore, attention of the learned counsel for the appellant was also invited 

to notification dated 17.10.2017, where-under semces of 680 contract employees 

, were regularized from various dates but none of them challenged this order except 

the appellants. However, learned counsel for the appellant was not in a position to 

give, any convincing response/reply.

any

11. .. As regards regularization of services of Dr. Muhammad Iqbal are concerned

that was dealt with undfer Section-23 of the Khyber Pakhtunkhwa Civil Servants%
V

;* *1

V

i
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I

•- A^ and this fact was not contested by the learned counsel for the appellant.;‘V

■ ^ritire case record is quite clear that he did,not avail the benefits of regularization 

A;ct referred-to above. As such his case is not akin with that of the appellants and 

. they cannot claim similar treatment by quoting it as a precedent.

- r

K: •

12. . As a sequel to the above, the- \ appeal is dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

,!

IMAD HASSAN) 
MEMBER

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

Vk

ANNOUNCED
12.11.2019/

Cc;-.'
2%^:>
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

1

C.M No ./2020
in .

Service Appeal No • /20

VersusA •
Govt of KP through Chief Secty & others

AFFIDAVIT

1_ 4 ^ f hciI •do hereby splemnly 
attirm and state on oath that the contents of the accompanving application 

are true and correct to the best of my knowledge and belief and nothing is 
kept concealed from this Honorable Tribunal.

r\
Deponent

\

■ •?/ .
\

1. V ./,4
■? ■" o'-



T-’ mIi I IN THE KHYBER PAKHTUNKHWA SERVICE TRIBTJNAL, PESHAWARi;

W'mI'.
;•

.!

3/S>Service Appeal No /20]:;w K>ivb-r
'c‘.; -f-.

33=1-5”
ry iNu.

Dr Akram Khan S/o Arbab Khan, 
SMO, Nowshera

i,'
■ /
' ,3..... Appellant

■m Versus

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.
2. Secretary to Government of Khyber Pakhtunkhwa, Department of Health, 

Peshawar.
3 . Secretary to Government of Khyber Pakhtunkhwa, Establishment 

Department^ Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa, Finance Department, 

Peshawar.
5. Director General Health Services, Khyber Pakhtunkhwa, Peshawar.

.•=1- .,1 )■•••

f'
3

...Respondents

Service Appeal Under Section 4 of Khyber.^ -
i '.i j

Pakhtunkhwa Service Tribunal Act, 1974 against | / ~ 

Notification dated 17-10-2017
,1

Q-7
Respectfully Sheweth,

•Scrvir,- j-i; ;:
Brief but relevant facts of the case are as follows:

1. That the appellant was appointed as Medical Officers (BPS-17) in the 

respondent Department on contract basis by the competent authority in the
prescribed manner after fulfilling all the codal formalities vide appointment

MBeri!rh?-<:^.:a;^rder dated 27-11-1995. (Copy of the appointment order is filed herewith
I and attached as Annex-A)

2. That the said contract -was extended horn time to time. Meanwhile the 

Government of Khyber Pakhtunkhwa erstwhile NWPP promulgated NVTP 
Civil Servants (Amendment) Act (IX) 2005 whereby Section 19 of the 

NWFP (now Khyber. Pakhtunkhwa) Civil Servant Act, 1973 was amended 

and the services of all the contract employees were regularized.

3. That thereafter respondent No 3 i.e., Secretary, Establishment and 

Administration Department, Regulation Wing, Khyber Paklitunlchwa, 
Peshawar issued a directive dated 10-08-2005, wherein all the administrative 

Secretaries of the province were directed to the effect j that all the 

Government employees whose services are regularized under the NVvTP
I
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BEFORE THE KHYBER PAKHTUNKHWA SERMCE TRIBUAL.PESHAWAKj

/1

!
Appeal No. 318/2018

Date of Institution ... 06.03.2018 I

\ •V

S' /
Date, of Decision ... 12.11.2019 '•.r-

- -ji:'-'
‘

Dr. Akram Khan S/0 Arbab Khan, SMO, Nowshera. (Appellant)
;
I

VERSUS

'Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and four
(Respondents)others.

Present:

'; m. MUHAMMAD AYUB KHAN SHINARI, 
Advocate i,•For appellant.

i'

MR. M. RIAZ KHAN PAINDAKHEL, 
Assistant Advocate General
MR..ZIALLAH,
Deputy District Attorney

■1 I,-''

•rV,.\
r-:.. 
■■ .

'.j

For respondents.

MEMBER(Executive)
MEMBER(Judiciai)

MR; AHMAD HASSAN,
^ MR. MUHAMMAD AMIN KHAN KUNDI

JUDGMENT:•;

AHMAD HASSAN. MEMBER:-

This judgment shall dispose of the instant service appeal as well as 

connected service appeal no. .317/2018 titled D'r. Alif Jan, no. 319/2018 titled Dr.

Mamoon Elahi, no. 325/2018 titled Dr. Sheikh Muhammad Farooq Azam, no

326/2018 titled Dr. Muhammad Hasham, no. 327/2018 titled Dr. Sultan-un-Nisa,

no. 328/2018 titled Dr. Syeda Shahnaz Jabeen, no. 332/2018 titled Dr. Shaiiida 

Hussain Bukhari, no. 342/2018 titled Dr. Zafari Iqbal, no. 358/2018 titled Dr. 

Muhammad Zahid, no. 359/2018 titled Dr. Alamgeer Khan, no. 360/2018 titled Dr.

Yousaf Khan, no. 361/2018 titled Abdur Rashid, no. 557/2018 titled Dr. Hafiz Zia-

■ *

.:A
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I I

.ul^Habib, no. 845/2018 titled Dr. Sajjad Ahmad, no. 846/2019 titled Dr. Qaisar 

Zaman and no. 847/2015 titled Dr. Muhammad Hamayun as similar question of law
f .
l

cind facts are involved therein.

b

02 Arguments of the learned counsel for the parties heard and record perused.

ARGUMENTS:

03: .Leamhd counsel for the appellant ar^ed that he was appointed as Medical
!. . ^ , I

Officer in the Health Department on contract basis through notification dated 

27.11.1995. That upon promulgation of Khyber Pakhtunlchwa civil servants 

(Amendments) Act (IX) 2005, where-under section-19 of Khyber Palditunkhwa 

Qivil Servants - Act, 1973 was amended and resultantly services of contract, 

.employees were re^larized. Respondent no.3 (Secretary Establishment) through 

1 letter dated 10.08.2005 informed that as a sequel to Act of 2005, the employees for 

^ all intents and purposes would be deemed to be civil servants except pension. After 

the said enactment respondent no.3 was reluctant to regularize the services of the 

appellant and others which compelled them to file writ petition no. 1510/17 before 

Peshawar High Court, Peshawar,, which was allowed vide judgment dated 

18.11.2008. After receipt of above judgment services of the appellant/others w^ere 

regularized'w.eT the date of promulgation of Act 2005 i.e 23.07.2005. However, 

services of a colleague of the petitioners namely Muhammad Iqbal son of Amir 

Waiz Khan, was appointed on 08.07.1998 were regularized from the date of 

contractual appointment vide notification dated 09.12.2006.
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i-M.f'

appellant further argued that subsequently ther.
i. f ...

' -i. ■government of idiyber PakhtunMiwa made further amendments in Section-19 of

Khyber Pakhtunkhwa Civil Servants Act, 1973 through Act of 2013, where-under 

. . those employees appointed to a post in the prescribed manner on or after

, 01.07.2001 to 23.07.2005 on contract basis shall be deemed to have been appointed 

on regular basis. For implementatior^ the petitioners again approached the 

respondents but got a lukewarm response and again knocked the door of Peshawar 

high Court, Peshawar through writ petition no. 3960-P/2014, which was decided on

i- :i
i;.' ■

20.12.2016. The matter was referred to the respondents in the light of Section-5 of 

Act of 2013 for appropriate decision. Thereaftet the respondents through 

impugned notification dated 17.10.2017 regularized the services of the

f 01.07.2001. Feeling aggrieved, the appellant filed

die

appeliant/others w.e. 

departmental appeal on 11.11.2017, which remained unanswered, hence, the present

service appeal. As there was no break in the service of the appellants, therefore, 

.they were entitled for regularization from the date of initial appointment on contract 

, basis. Act of 2013 was a beneficial legislation through which services of the 

) employees were to be regularized firom the date of initial appointment on contract 

basis. .Reliance was placed on case law reported as 2012 PLC(C.S) 602, 2014 

SCMR 1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

Learned Deputy District Attorney argued that there was hardly any confusion 

that services of the appellant/others were regularized w.e.f 01.07.2001 on the

05..1
s

strength of Act of 2013. As the act did not allow regularization of contract

27.11.1995 thus tlie action ofappointment from the date of initial appointment i 

the respondents was not suffering from any legal infirmity. Moreover, the Peshawar

i.e

; •,/
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High Court, Peshawar, while deciding writ petition no. 3960-P/2014 on 20.12.2016 

. directed to constitute a committee in the light , of Section-5 of the Act referred to

directed to file department appeals. It was clear

M:

petitioners

heyond any shadow of doubt that through the above judgment the Peshawar High

were

; • ;

Court, Peshawar had not regularized their services. However, if they were not 

satisfied from the relief granted by the august Court they were at liberty to assail the 

same before the august Supreme Court of Pakistan.

i

■ 06. He further contended that present service appeal is hit by Rule-23 of Khyber 

Pakhtunkhwa Service Tribunal Rules, 1974 for the reason that the appellants were 

demanding thb same relief through the present seivice appeal, as was sought in vvnt 

' petition no. 3960-P/2014. This point has already been decided by the competent 

foruin, therefore, the present service appeal was not maintainable. He further invited 

attention to regularization of Dr. Muhammad Iqbal notified on 09.12.2006. The said

doctor was regularized on the basis of Section-23 of Khyber Pakhtunkhwa civil

be dra^vn between the two cases. It also'"T^servmts Act, 1973, thus parallel cannot

T. settled the issue of discrimination agitated by the appellant. Reliance w^ placed on

1990 MLD' 1283, 2019 SCMR 349 and judgment of thiscase law reported as

Tribunal.dated 25.04.1990 passed in service appeal no. 964/2016.

Learned Assistant Advocate General also invited attention of this Tribunal to 

the fact , that the following doctors earlier appointed 

subsequently appointed on regular basis on the recommendations of Khyber 

Pakhtunkhwa Public Service Commission:-

•. 07.

contract basis wereon

1. Dr. Qaiser Zaman
2. Dr. Sajjad Ahmad

F.
if.
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3. Dr. M, Hamayun 
/. Dr. Syed Shahnaz Jabeen 

: > Dr. Shahid Hussain Bukhari
- Dr- Zafar Iqbal

......... ’.;- ::.;8. . Dr. Sheikh M. Farroq Azam
0" ■■"■■■' 9. Dr. SuItan-un-Nisa.

. Tliese. details were not divulged by the learned counsel for the appellant during 

arguments. How a civil servant; appointed through Public Service Commission 

, could lay claim for regular appointment from die date of contractual appointment?

ni I
I

f- • •

/■
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CONCLUSION:

i

i 08. Before dilating on the merits of the case, we deem it appropriate to flag the

I critical issue of appointment of Dr. Qaiser Zaman ( date 19.10.2000), Dr. Sajjad

Ahrnad (date 15.09.1997), Dr. M. Hamayun (date 27.11.1998), Dr. Syed Shahnaz
1

Jabeen(date 12.07.2004), Dr. Shahid Hussain Bukhari (date 08.02.2005), Dr. Zafai- 

lqbar(date 16.03.2005), Dr. M. Hashim (date 08.02.2005), Dr. Sheikh M. Farroq

\ Azam (date 07.09.2007) and Dr. Sultan-un-Nisa (date 07.09.2007) on regular basis

on the recommendations of Khyber Pakhtunkhwa Public Service Commission. The

dates in the, brackets indicate date of their regular appointment. It is pertinent to

\ point out that though relevant notifications a.bout their regular appointment have

been annexed with the service appeals but their learned counsel kept mum over it

for reasons best known to him. Strictly going by the rules seniority in such cases is

assigned on the basis of merit list assigned by the Khyber Pakhtunlchwa Public

Service Commission. Keeping in view the aforementioned position, it is not clear

whether seniority was assigned to above petitioners from the date of regularization 

• or appointment through Public, Service Commission. As this issue was^ properly 

raised/agitated by the learned counsel for the petitioners, so we would not like toV/
/

address it.



\
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09.^ V. Through thiheen separate service appeals the appellants assailed notification 

dated 17.10.2017, where-under their services were regularized w.e.f 01.07:2001 and 

. made a request to allow them regularizatipn from the date of initial appointment on 

contract basis on 23.11.1995/relevant date. The appellants were appointed as 

Medical Officer on contract basis vide order dated 27.11.1995/relevant date. After 

pfomuigation of Khyber Pakhtunkhwa Civil Servants (Amendments) Act (IX) 2005 

amendments were brought in Section-19 of Khyber Pakhtunkhwa Civil Servants 

Act, 1973 and services of contract employees were regularized. However, when 

respondents failed to act according to the above enactment, the appellants knocked 

the. door of Peshawar High Court, Peshawar by way of filing writ petition no. 1510- 

P/2007 decided on 18.11.2008. Thereafter, their sendees were regularized from the 

date of enactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber 

Pakhtunkhwa Civil Servants Act, 1973 was further amended and tliose employees 

appointed in the prescribed manner to service or post on or after C' July 2001 till 

^3:07.2005 on contract basis were deemed to have been appointed on regular basis. 

lAgain respondents were not ready to treat the appellants on the basis of amendment 

referred to above, which forced them to file another writ petition no. 3960-P/20i4 

before Peshawar High Court, Peshawar. The mechanism to redress anomalies in the 

said act was available in Section-5 of the Act referred to above, therefore, the 

Peshawar High Court, Peshawar through judgment dated 20.12.2016 remanded the 

case to respondents for decision after thorough deliberations -di-A according to the 

spirit of above referred provision. It resulted in issuance of impugned notification 

dated 17.10.2017 but that too failed to redress the girievances of the appellants. Tliey 

' adamant for regularization of service from the date of initial appointment

V

' M'x:
fi-:

■f:
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basis* It is pertinent to point out that if the appellants were not satisfied

of Peshawar High Court, Peshawar dated 20.12.2016 tlie same

j .,.eou^ be easily assailed before the jaugust Supreme Court of Pakistan by filing

:y :DPLA, however, the appellants remained silent for unknown reasons. Having

attained finality, now it has becomen story of the past and no relief can be claimed

on the strength of the same.5;

I 10 We have carefully scrutinized the entire record specially amendments 

brought in Khyber Pakhtunkhwa Civil Servants! Act, 1973 tlirough sepai’ale 

enactments but were unable to lay Jiand on any legal lacuna. We obseived that 

thousands of government servants benefited from tlie legislation referred to abovejr

legal infirmity, it could have been assailed by them in the 

competent court of law? Interpretation of statutes by the learned counsel for the 

appellant was beyond our comprehension. He was unable to produce any supporting 

material through ■^hich he could establish his claim. Had his claim carried any 

weight, it might be easily defended by quoting cases of similar nature fi-om otlier 

^departments, if given regularization demanded by the appellants from a particular 

date. Furthermore, attention of the learned counsel for the appellant was also invited
i

to notification dated 17.10.2017, where-under seivices of 680 contract employees 

were regularized from various dates but none of them challenged this order except 

the appellants. However, learned counsel for the appellant was not in a position to 

give any convincing response/reply.

:^d there been some

11. As regards regularization of services of Dr. Muhammad Iqbal are concerned 

that was dealt with under Section-23 of the Khyber Pakhtunkhwa Civil Servants
.v-V ■(.-T -

A

V'
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; Act. 1973 and this fact was not contested by the learned counsel for the appellant. 

; '-Entire case record is quite clear that he did not avail the benefits of regularization 

\ " - Act referred to above. As such his case is not akin with that oi the appellants and

. they cannot claim sunilar treatment by quoting it as a precedent.

i

I

12. . As a sequel to the above, the- V appeal is dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

f. ■

■J

4^
(MUHAMMAD AMIN KHAN KUl^I) 

MEMBER

k
\

ANNOUNCED
12.11.2019

-
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

/2020

Service Appeal No '/ /20 / ^

C.M No
In

t
O Versus .Govt of IvP through Chief Secty & others

Application for giving findings on para No 5 of the facts and 

ground (h) of the title Service appeal, as no findings and judgment 

is given on it in the judgment dated 12-11-2019 rendered by this 

Honorable Tribunal in identical service appeals

Respectfully Sheweth,

The appellant submits as follows:

1. That the title service appeal is pending adjudication before this Honorable 
Court, which is fixed for hearing today.

2. 'fhat identical service appeals have been dismissed by this Honorable
. Tribunal vide judgment dated 12-11-2019, In the Para No 11 of the said

judgment, it has been mentioned that the case of Dr M Iqbal hasjiot been 

contested by the learned counsel, which is wrong and incorrect. In fact the 

appointment orclei- and regulaiazation oixlei- of the Di- M Iqbal bollThave been 
annexed with service appeals, as the same has been referred in para No b and., 
ground-(h) ot the title service appeal and the same was vehemently agitated 

at the bar during the course of arguments and in the. instant.service appeal, 
the appellant is pressing the same. Pience the same mav kindly be considered 

and tinelings be given thereon. (Copy of the judgmenl is filed hei'evviih and 

annexed as Annex-ClVl/I) ' .

It is, therefore, pi-ayed that the on acceptance of'.the''insinni 
application, this Honorable Tribunal may kindly be pleased to gi\'e nndinus 
on para No 5 of the facts and ground (h) of the title Service appeal, as no 

findings, are given on it iiT the judgmeat dated 12-11-2019 passeclj^by this, 
Honorable Tribunal in identical service appeals. /

Appellant.
Through

M Ayub Khan Shitnyari
Adv.ocate. Peshawar,
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IN THE ICHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.Vl No /2U20
In

Service Appeal No /20

O 25 - WaV \i Versus Govt ofKP through Chief Secty & others

AFFIDAVIT

I do hereby solemnly 
affirm and state on oath thtit the contents of the accompanying application 

are true and correct to the best, of my knowledge and belief and nothing is 
kept concealed from this Honorable Tribunal.

/ iir-\
Deponent

Nc' ■TO

V
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IN TJaE KHYBER PAKHTUNKHWA SER\'1CE TRIBUNAL, PESHAWARI'

I

■m
■mi i- ■'

^ ■' m-
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3/sService Appeal .No /20}
l'-.

• Khvlj^r*'
.#• u'i'

.X

No----

I

. ' /
Appellant

/'•
7

m: Dr Akram Khan S/o Arbab Khan,
SMO, Nowshera

;

1. Government of Khyber Pakhtunkhvva througli Chief Secretary, Peshawar.
. 2. Secretary to Govenmient of Khyber Pakhtunkhwa, Department of Health, 

Peshawar. |
3. Secretary to Government of‘Khyber Pakhtunkhwa, Esti^blishment 

Department, Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa, Finance Department, 

Peshawar.
5. Director General Health Semces, Khyber Pakhtunkhwa, Peshawar.

•V •;/

Versus
i;i'ir

i ■
if

Respondents

Service Appeal Under Section 4 of KJiybepT''Tr'r~T 
Pakhtunkhwa Service Tribunal Act, 1974 against f i ■
Notification dated 17-10-2017

;\
:Respectfully Sheweth,

.
•^crvw,;,.

,v >.Brief but relevant facts Of the case are as follows:

1. That the appellant was appointed as Medical Officers (BPS-17) in the 

respondent Department on contract basis by the competent authority in the
prescribed manner after fillfilling all the coda! formalities vide appointment 

MBeclti?-^aigrder dated 27-11-1995. (Copy of the appointment order is filed herewith
^. and attached as Annex-A).

2. Iliat the said contract was extended horn time to time. Meanwliile the 

Government of Khyber Pakhtunkhwa erstv/hile NWFF promulgated NWTP 
Civil Servants (Amendment) Act. (DC) 2005 whereby Section 19 of the 

NWFP (now Khyber Pakhtunkhwa) Civil Servant Act, 1973 was amended 
and the services of all the contract employees were regularized.

3. That thereafter respondent .No 3 i.e., Secretary, Establishment and 
Administration Department, Regulation Wing, Khyber Paklitunkhwa, 
Peshawar issued a directive dated 10-08-2005, Avherein all the administrative 

Secretaries of the province were directed to the effect, that all tlie 

Government employees whose • services are regularized under the NWFP



BEFORE THE KHYBER PAKETTUNKHWA SERVICE TRIBUAL.PESHAWAR.i

/
I

. Appeal No. 318/2018
••• ^I

Date of Institution ... 06.03.2018 V.1 ;■

V.

Date of Decision 12.11.2019 •>

Dr. Akram Khan S/0 Arbab Khan, SMO, Nowshera. (Appellant)I

)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and four 
others. (Respondents)

-Present;

MR. MUHAMMAD AYUB KHAN SHINARI, 
Advocate For appellant.

fs .

MR. M. RIAZ KHAN PAINDAKFEEL, 
Assistant Advocate General
MR.ZIALLAH,
Deputy District Attorney

• /
y'

I

'

For respondents. . r-..;,

MR.'AHMAD HASSAN,
U MR. MUHAMMAD AMm KHAN KUNDI

MEMBER(Executive)
MEMBER(Judicial)

1

1

JUDGMENT:
IAHMAD HASSAN, MEMBER:-

This judgment shall dispose of the instant service appeal as well as 

. connected service appeal no. 317/2018 titled Dr. Alif Jan, no. 319/2018 titled Dr. 

Mamoon Elahi, no. 325/2018 titled Dr. Sheikh Muhammad Farooq Azam, no.

326/201'8 titled Dr. Muhammad Hasham, no. 327/2018 titled Dr. SuItan-un-Nisa,

no. 328/2018 titled Dr. Syeda Shahnaz Jabeen, no. 332/2018 titled Dr. Shahida

Hussain Bukhari, no. 342/2018 titled Dr. Zafari Iqbal, no. 358/2018 titled Dr. 

Muhammad Zahid, no. 359/2018 titled Dr. Alamgeer Khan, no. 360/2018 titled Dr.

Yousaf Khan, no. 361/2018 titled Abdur Rashid., no. 557/2018 titled Dr. Hafiz Zia-

i - I ^

i
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t uI-Habib, no. 845/2018 titled Dr. Sajjad AhiTiad, no. 846/2019 titled Dr. Qaisar 

Zafnan and no. 847/2015 titled Dr: Muhammad Hamayun as similar question of law
Ii i: ;

./■ .•

cind facts are involved therein.
V

I
02 Arguments of the learned counsel for the parties heard and record perused.4

n

ARGUMENTS:

03 Learned counsel for the appellant ar^ed. that he was appointed as Medical 

Officer in the Health Department on contract basis through notification dated 

27.11.1995. That upon promulgation of Khyber Pakhtunlchwa civil servants 

(Amendments) Act (IX) 2005,, where-under section-19 of Khyber Palchtunkhwa 

Civil Servants' Act, 1973 was amended and resultantly services of contract 

employees were regularized. Respondent no.3 (Secretary Establishment) through 

/ letter dated 10.08.2005 informed that as a sequel to Act of 2005, the employees for 

all intents and purposes would be deemed to be civil servants except pension. After 

) the said enactment respondent no.3 was reluctant to regularize the services of the 

■ appellant and others which compelled them to file writ petition no. 1510/17 before

Peshawar High Court, Peshawar, which was. allowed vide judginent dated
. I ■

18.11.2008. After receipt of above judgment services of the appellant/others were 

regularized w.e.f the date of promulgation of Act 2005 i.e 23.07.2005. However, 

services of a colleague of the petitioners namely Muhammad Iqbal son of Amir 

Waiz Khan, was appointed on 08.07.1998 were regularized from tlie date of 

contractual appointment vide notification dated 09.12.2006.

.

li •
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Letoed counsel for the appellant further argued that subsequently the 

;; ;goyemment of IGiyber Pakhtunkhwa made further amendments in Section-19 of 

. Khyber Pakhtunkhwa Civil Servants Act, 1973 through Act of 2013, where-under 

, those employees appointed to a post in the prescribed manner on or after 

01.07.2001 to 23.07.2005 on contract basis shall be deemed to have been appointed 

on fe^lar basis. For implementationj the petitioners again approached the 

respondents but got a lukewarm response and again knocked the door of Peshawar 

high Court, Peshawar through writ petition no. 3960-P/2014, which was decided on
i•i

,20.12.2016. The matter was referred to the respondents in the light of Section-5 of 

ilie Act of 2013 for appropriate decision. Thereafter, the respondents through 

impugned notification dated 17.10.2017 regularized the services of the 

appellant/others w.e.f 01.07.2001. Feeling aggrieved, the appellant filed 

departmental appeal on 11.11.2017, which remained unanswered, hence, the present 

service appeal. As there was no break in the service of the appellants, therefore, 

they were entitled for regularization from the date of initial appointment on contract 

, basis. Act of 2013 was a beneficial legislation through which services of the 

/employees were to be regularized from the date of initial appointment on contract 

basis. Reliance was placed on case law reported as 2012 PLC(C.S) 602, 2014 

SCMR 1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

f-s-
■ t'
I

'j-

!

1!

1

;

05. - Learned Deputy District Attorney argued that there was hardly any confusion 

that services of the appellant/others were regularized w.e.f 01.07.2001 on the 

strength of Act of 2013. As the act did not allow regularization of contract 

appointment from the date of initial appointment i.e 27.11.1995 thus the action of 

the respondents was not suffering from any legal infirmity. Moreover, the Peshawar

\
•i
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Higb Court, Peshawar, while deciding writ petition no. 3960-P/2014 on 20.12.2016 

• directed to constitute a committee in the light , of Section-5 of the Act referred to

fe^^^^;.^:ab6ye^ ^ the petitioners were directed to file department appeals. It was clear 

any shadow of doubt that through the above judgment the Peshawar High 

CpLirt, Peshawar had not regularized their services. However, if they were not 

satisfied firom the relief granted by the august Court they were at liberty to assail tlie 

same before the august Supreme Court of Pakistan.

/■'. •

/■-. ■

j' - ■/'

06. .He further contended that present service appeal is hit by Rule-23 of Khyber 

Pakhtunkhwa Service Tribunal Rules, 1974 for tlie reason that the appellants were

demanding the same relief through the present service appeal, as was sought in wnt 

V petition no. 3960-P/2014. This point has already been decided by the competent

therefore, the present service appeal was not inaintainable. He further invited

The said

fonim.

attention to regularization of Dr. Muhammad Iqbal notified on 09.12.2006.

^ doctor was regularized on the basis of;Section-23 of Khyber Pakhtunkhwa civil

be draw between the two cases. It alsoservants Act, 1973, thus parallel cannot 

settled the issue of discrimination agitated by the appellant. Reliance was placed on

1990 MLD 1283, 2019 SCMR 349 and judgment of this 

Tribunal dated 25.04.1990 passed in service appeal no. 964/2016.

. case law reported as

Learned Assistant Advocate General also mvited attention of this Tribunal to 

the fact. that the following doctors earlier appointed on contract basis were 

subsequently appointed on regular basis oii the recommendations of Khyber 

Pakhtuiikhwa Public Service Coinmission:-

07

1. Dr. Qaiser Zaman 
1. Dr. Sajjad Ahmad

/
.vrvVhWV-
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:r:I 3. Dr. M. Hamayiin
11; ; j . Dr. Syed Shahnaz Jabeen

-3:- br. Shahid Hussain Bukh^
^ br. Zafar Iqbal

fe'C^; S7;:Dr. M.Hashim ,
::.8. br. Sheikh M. Farroq Azam

f' ' 9. Dr. Sultan-un-Nisa.
These details were not divulged by the learned counsel for the appellant duriiiE::

. ,’'vr' ^ ^ ^
arguments. How a civil servant; appointCq through Public Service Commission 

could lay claim for regular appointment from the date of contractual appointment?

-
I.
■:

I-

i'

/■

•
/■
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I CONCLUSION:
§■

• 08. Before dilating on the merits of the case, we deem it appropriate to flag the 

critical isstie of appointment, of Dr. Qaiser Zamaii ( date 19.10.2000), Dr. Sajjad 

j^mad (date 15.09.1997), Dr. M. Hamayun (date 27.11.1998), Dr. Syed Shahnaz 

Jabeen(date 12.07.2004), Dr; Shahid Hussain Bukhari (date 08.02.2005), Dr. Zafai- 

Iqbal (date 16.03.2005), Dr. M. Hashim (date 08.02.2005), Dr. Sheikh M. Fairoq 

Azam.(date 07.09.2007) and Dr. Sultan-un-Nisa (date 07.09.2007) on regular basis

f

.!

on the recommendations of Khyber Pakhtunkhv^a Public Service Commission. The

dates in the brackets mdicate date of their regular appointment. It is pertinent to

point out that though relevant notifications about their regular appointment have

•been annexed with the service appeals but their learned counsel kept mum over it
> I

1^

for reasons best known to him. Strictly going by the rules seniority in such cases is

: assi^ed on the basis of merit list assigned by the Khyber Pakhtunlchwa Public 

Service Commission. Keeping in view the aforementioned position, it is not clear

whether seniority was assigned to above petitioners from the date of regularization

■ or appointment through Public Service Commission. As this issue was^properly

raised/agitated by the learned counsel for the petitioners, so we would not like to./U

address it. . .-I.-

y.e.'.'V iC i ’1 ■'■-..Ui'.is-'
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P'.' .• , 09:- Though thirteen separate service appeals tlie appellants assailed notification

d^ed 17.10.2017, where-under their services were regularized w.e.f 01.07.2001 and
.. . •

niade a request to allow them regularization from the date of initial appointment on 

contract basis on 23.11.1995/relevant date. The appellants were appointed as 

Medical Officer on contract basis vide order dated 27.11.1995/relevant date. After 

promulgation of Khyber Pakhtunkhwa Civil Servants (Amendments) Act (IX) 2005 

amendments were brought in Section-19 of Khyber Pakhtunkhwa Civil Servants 

Act, 1973 and services of. contract employees were regularized. Howeyer, when 

respondents failed to act according to the above enactment, the appellants knocked 

the, door of Peshawar High Court, Peshawar by way of filing writ petition no. 1510- 

P/2007 decided on 18.11.2008. Thereafter, their sendees were regularized from the 

date of enactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber 

Pakhtunkhwa Civil Servants.Act, 1973 was ftxrther amended and tliose employees 

appointed in the prescribed.manner to service or post on or after 1^' July 2001 till 

23'07.2005 on contract basis were deemed to have been appointed on regular basis. 

(Again respondents were not ready to treat the appellants on the basis of amendment 

referred to above, which forced them to file anotlier writ petition no. 3960-P/2014
I

before Peshawar High Court, Peshawar. The mechanism to redress anomalies in the 

said act was available in Section-5 of the Act referred to. above, therefore, the 

Peshawar High Court, Peshawar through judgment dated 20.12.2016 remanded the 

to respondents for decision after thorough deliberations a.'.;d according to the 

spirit of above referred provision. It resulted in issuance of impugned notification 

dated .17.10.2017 but that too failed to redress the grievances of the appellants. Tliey 

y adamant for regularization of service from the date of initial appointment
-•k. i's .

r-; ■

- case

on
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basis. It is pertinent to point out that if the appellants were not satisfied

war dated 20.12.2016 the samejudgment of Peshawar High Court, Pesha

4easily assailed before the august Supreme Court of Pakistan by filing
- . . ;•>.

PPLA, however, the appellants remained silent for unknown reasons. Having 

attained finality, now it has become a story of the past and no relief can be claimed 

on the strength of the same.

if::iC-' •

■ / 10 We have carefully scrutinized the entire record specially amendments 

brought in Khyber Pakhtunkhwa Civil Servants' Act, 1973 through separate 

enactments but were unable to lay hand on any legal lacuna. We observed that 

thousands of government servants benefited fi'om tlie legislation referred to abovep 

some legal infirmity, it could have been assailed by them in the 

competent court of law? Interpretation of statutes by the learned counsel for the 

appellant was beyond our comprehension. He was unable to produce any supporting 

material through which he could establish his claim. Had his claim carried any 

weight, it might be easily defended by quoting cases of similar nature from otlier 

^ departments, if given regularization demanded by the appellants from a particular 

; date. Furthermore, attention of the learned counsel for the appellant was also invited 

to notification dated 17.10.2017, where-under seivices of 680 contract employees 

were regularized from various dates but none of them challenged this order except 

the appellants. However, learned counsel for the appellant was not in a position to 

give any convincing response/reply.

I

^d: there been

11 A5 regards regularization of services of Dr. Muhammad Iqbal are concerned
*

that, was dealt with under Section-23 of the Khyber Pakhtunkhwa Civil Servants

^ i- i;-A
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, Actj 1973 and this fact was not contested by the learned counsel for the appellant. 

:;;Entire case record is quite clear that he did not avail the benefits of regularization 

. Act: referred to above. As such his case is not akin with that oi the appellants and 

they . caniiot claim similar treatment by quoting it as a precedent.

I

;

1!
12. Asa sequel to the above, the- 

•bear their own costs. File be consigned to the record room.

appeal is dismissed. Parties are left to

V

(
V

/tAkvIAP HASSAN) 

MEMBER

(MUHAMMAD AMIN KHAN KUKDI) 
MEMBER

C/ii

ANNOUNCED
12.11.2019
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