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S.A No.1224/2018
Dr. Khalida Yasmeen’

-

Versus

Government of Khyber Pakhtunkhwa through Chief Secretary & 4 others.

Judgment/order : . -
11.03.2020 Learned counsel’ for the appellant present. Mr.

Muhammad Jan learned Deputy District Attorney for the
respondents present.

2. Arguments heard. File perused.

3. Appel'lant, allegedly dppointed as Medical Officer on

contract basis vide order dated 03.12.1995 got

regularization of hew service and héy colleagues in the

year 2005 under the Khyber Pakhtunkhwa Civil Servants

(Amehdment) Act 2005. Government of Khyber

- Pakhtunkhwa further amended Section-19 of the Khyber

Pakhtunkhwa Civil Servants Act, 1973 vide Khyber

Pakhtunkhwa Civil Servants (Amendment) Act, 2013

wherein it is providéd that those appointed in the

prescribed manner to a service or post on or after 1™ July,

2001 till 23" July, 2005 on contract basis shall be

deemed to have been appointed on regular basis.

Ultimately vide Notiﬂcerltion dated 17.10.2017 the

services of the appellant were regularized w.e.f

| / ;2 01.07.2001. Not contended with the said Notification
2.% %5 Y dated 17.10.2017, the appellant has filed the present
~ service appeal for regularization of his service from

A ihifial date of appointment and consequential ;service

benefits.

4.  Learned ,counsél for the appellant conceded that
identical naturé service appeals have already been
dismissed by thi‘s Tribunél vide common judgment dated
~12.11.2019 passed in Service Appeal No.318/2018 filed
by Dr. Akram Khan. Learned counsel for the appellant
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however raised objection ‘that during the course of
arguments in the identical service appeals, he vehemently
contested/agitated the case of Dr. Muhammad Igbal
however Para-11 of the common judgment speaks

otherwise.

5. Objection réised by learned counsel for the appellant
is found misconceived in as much as it is not mentioned
in Para-11 of the common judgment that the learned
counsel for the appellant has not contested/agitated the
case of Dr. Muhammad Igbal rather this Tribunal has
given the findings that the case of Dr. Muhammad Igbal
was dealt with U/S 23 of Khyber Pakhtunkhwa Civil
Servants Act, 1973 and this fact was not contested by the

learned counsel for the appellant. Copy of Notification

No.SO(E)II-I1/8-18/2006 dated 09.12.2006 annexed by .

the appellant, with the memo of appeal, reflects that the
services of Dr. Muhammad Igbal were regularized in
exercise of powers U/S 23 of Khyber Pakhtunkhwa Civil
Servants Act, 1973 read with President Order No.10 of
1969.

6. As asequel to above the present service appeal is also
rejected in terms of common judgment dated 12.11.2019
passed in Service Appeal No0.318/2018 filed by Dr.

Akram Khan. Parties are left to bear their own costs. File

“be consigned to the record room.

(Hussain Shah) (Muhammad Hamid Mughal)
Member (E) Member (J)
ANNOUNCED.

11.03.2020
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28.02.2020 Learne;j'-'Assistant Advocate General present. Due to
o rush oi; work,’ further proceedings in the case in hand could
not be conducted. Adjourn. To come up for order on
11.03.2020 before D.B. /
- ¢z

Mamber Member




25.10.2019  Due to tour of the Hon’ble Members to Camp Court,

31.01.2020

24.02.2020

Abbottabad. To come up for the same on 31.01.2020
before D.B. '

Reader

Learned counsel for the appellant present. Mr. Zia
Ullah learned Deputy District Attorney present and
stated that identical nature service appeals have already

been dismissed vide common judgment dated

"12.112.2019 passed in service appeal No.318/2018.

Learned counsel for the appellant seeks adjournment.

Adjourn. To come up for arguments on 24.02.2020
before D.B.

U\V /
M;E- Member

Learned counsel for the appellant and Mr. Muhammad

Jan learned Deputy District Attorney alongwith Dr. Salim

Javid Litigation Officer present. Arguments heard. To come

up for order on 28.02.2020 before D.B.

Member Member
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Co_ﬁhsél for the appellani: and Addl: AG alongwith Mr.

Hazrat Shah, Supdt and Mr. Sajid, Supdt for respondents .

present.

' -Representative of the respondents states that the ‘

reply haé _beenprepar‘ed but is yet to be signed by the
respondents. He; therefore, requests for a short

" adjournment.

s
Adjourned to 18.07.2019 before S.B. -~

Chair ar{ .

Counsel for the appellant, Mr. Muhammad Riaz Khan - -~

Paindakhel, Assistant A.G alongwith  Hazrat- Shah,
Superintendent, Saleem Khan,' Litigation Assistant and-

Sajid Superintendent for the respondents present.

i
i
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The respondents failed to submit their réspect‘ivé'

written . reply/comments despite on  12.06.2019 last

opportunity was granted to them. The matter is, theréfore;
posted for arguments before the D.B on'_ 10.10.2019.

Due to official tour of Hon’ble Members to Camp

Court Swat, the instant matter is adjourned to 34.@1.‘20}9 for

the same.

Readq 3



120.03:2019 - A Ncmo for the appella.nt Mr. Kablrullah Khattak

learned Addl; AG for the respondents present. Learned
Addl; AG requests for time to submlt written
 reply/comments. Dluef@Egaresatarkeathebar TR

{48 adjourned. To come up for written reply/comments on

~ 18.04.2019 before S.B.
B o "ga-lﬁsi sain Shah)
Member
18.04.2019 " Clerk to counsel for the appellant present. Written reply

not submitted. M/S Rehmat Khan Superintendent and Jafar
Shah Assistant for respondents No.4 & 5 present and
requested for timé to furnish written reply/comments. Amjad
Ali. Assistant and Saleem Khan  Superintendent
representatives of the respondents No.2 & 3 absent. They be
summoned with direction to furnish written reply/comments.
- Adjourn. To come up for written reply/comments on

12.06.2019 before S.B.
%%

Member

- 12.06.20 9 Mr. Riaz Akhtar, Advocate present on behalf of counsel
- for the appellant. Addl: AG alongwith Mr. Jafar Ali, Assistant

for respondents preséht. Written reply not submitted. Requested
for adjournment. Granted but as a last chance. Case to come up

A for written reply/comments on 09.07.2019 before S.B.

o

(Ahmad Hassan)
Member
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Clerk of the counsel for appellant present and requested for
adjournment on the ground that learned counsel for the appellant is
not available today. Adjourned. To come up for preliminary hearing

on 23.01.2019 before S.B. .

~—

Muhammad Amin Khan Kundi
Membgr

Learned counsel for the appellant present. Preliminary arguments
heard.

The ‘appellant (Women Medical Officer) has filed the présent

service appeal u/s 4 of the Khyber Pakhtunkhwa Service Tribunal Act -
1974 with the prayer that the respondents may be directed to issue

revised regularization order of the appellant w.e.f the initial date of

appointment of the éppella."nt.»" ‘

Points raised need consideration. The appeal is admitted for regular

hearing subject to all legal objections. The appeliant is directed to

. deposit process.fee and security within 10 days_thereafter. notices be
" issued to the Qréspondents. for written reply/comments. To come up for

written-roply/comments on 06.02,2019 béfore S.B.

¥
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ST Member

; 06.2.2019 - Clerk for counsel for the appellant and Addl. AG for -

the respondents present

Learned AAG states that he has not been contacted
by representative of fespondents regarding prevaration of
requisite reply, therefore, requests for adjournment.

Adjourned to 20.03.2019 before S.B. e

Chairman




}
\
,‘ :'-;

. ~ Form- A
FORM OF ORDER SHEET
Court of
Case No. 1224 /2018
S.No. | Date of order Order or other proceedings with signature ofjudge‘
proceedings :
1 2 3
1 05/10/2018 - The appgal of Dr. Khalida Yasmeen pre§g=p£§g today by Mr.
Muhammad Ayub Shinwri Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for-prqper
order please. \ '
Lo ool
) REGISTRAR 2 /7[ #
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This case is entrusted to S. Bench for preliminary hearing to

be putup thereon /S ~// -2/ %

CHAIRMAN

me%» /WZ% T

Hr LR Y
b

0> 3~/"9“" &

fakootr

e O /4‘.‘ s



\ By

IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

: Service Appeal No IZZq /2018

Dr Khalida Yasmeen - S - o ......Appellant -
Versus
Government of KPK through Chief Secretary & others " .....Respondents
INDEX
S. No | Description of Document. ' Dated | Annex |[PgNo
1. Service Appeal and Affidavit e /-6
2. -Condonation application and affidavit 17-2
3. Copy of Appointment order of Appellant A | 9
4. Copy of the Directives , 10-08-05 B |lo-I)
5. Copy of the judgment ‘ : C. 13-2 i
6. Appointment and Regu]arlzatlon order of D&E -3
Dr M Igbal . - |30
7. Copy of Directives - 27-02-13 F 3,[-—33
8. Copy of the Khyber Pakhtunkhwa C1v1l ' G . ? é’
Servants (Amendment) Act, 2013 . 3" '—,}
9. Copy of Judgment 12-04-16 H Y
10. Copy of Impugned Notification 17-10-17 1 WL
11. | Copies of Departméntal Appeal | J 1, 6& ~l1 &

~ Through

Advocate Peshawar
Chamber:

7-A, Haroon Mansion,
Khyber Bazar, P\eshawar. ,
Cell No 03219068514




IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No 1%2 l/\ /2018
: ) : l‘:lbcif‘ P'llkhltuklhwa
: ' *rvice Tribsunng

. l?l.:ry ‘VO../_é ‘5-'2_
| Batea D~ 10-R0/R
Dr Khlida Yasmeen D/o Ali Hussain, - S '

Distt Spe01al1st Gynaecology, W & C Hospital,
Rajjar, Charsadda _— : R Appellant

Versus . —_

. Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.
. Secretary to Government of Khyber Pakhtunkhwa Department of Health,
Peshawar. - ,

3. Secretary to Govemment of Khyber Pakhtunkhwa, Estabhshment
Department, Peshawar.

4. Secretary to Government of Khyber Pakhtunkhwa Fmance Department
Peshawar.

5. Director General Health Serv1ces Khyber Pakhtunkhwa Peshawar

N

..... . ..Respondents

‘Service Appeal Under Section 4 of Khyber
ﬁPakhtUnk.hwaj Service Trib.u_r:ial Act, 1974 against
Notification dated 17-10-2017

Respectfully SheWeth
Brief but relevant facts of the case are as follows:

1. That the appellant was appomted as Medleal Officers (BPS 17) in the
“respondent Department on contract basis by the competent authority in the
prescribed manner after fulfilling all the codal formalities vide appointment
order dated 03-12- 1995. (Copy of.the apporntrnent order is filed herewrth: N

R&“—‘%ﬁﬁ?) and attaehed as Annex-A)
7T

Fliedto-day

( o That the said contract was extended from time to time. Meanwhile the
Government of Khyber Pakhtunkhwa erstwhile NWFP promulgated NWFP
Civil Servants (Amendment) Act (IX) 2005 whereby Section 19 of the
NWEP (now Khyber Pakhtunkhwa) Civil Servant Act, 1973 was amended
and the services of all the contract employees were regularized. '

3. That thereafter respondent No 3 i.e., Secretary, Establishment and
Administration Department, Regulation Wing, Khyber Pakhtunkhwa,
Peshawar issued a directive dated 10-08-2005, wherein all the administrative
Secretaries of the province were directed to the effect that all the

g
. e g, e - .
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Government ,e,nﬁployees whose services are regularized under the NWFP
(now Khyber PakhtuhkhWa) Civil Servant (Amendment) Act, 2005 shall be.
for all intents and purposes be Civil Servants except pension as laid down in
NWFP (now Khyber Pakhtunkhwa) Civil Servant Act, 2005, meaning

thereby that they are civil servants with effect from the date of appointment

under -Section 2(2) read with Section 19 of Khyber Pakhtunkhwa Civil
Servant Act, 1973. (Copy of the directive is attached herewith as Annex-B) -

. That after the promulgation of the aforesaid NWFP Civil Servants

(Amendment) Act (IX) 2005, the respondents were reluctant to regularize

‘the services of the Appellant falling in the ambit of the aforesaid Act, the

colleagues filed various Writ Petitions including Writ Petition No 1510/2007

before the Honorable Peshawar High Court, Peshawar which were allowed

vide Judgment and order dated 18-11-2008 wherein an elaborate findings
have been given on the prescribed manner of appointment for contract
employees ‘and other related issues falling in the ambit of NWFP Civil
Servants (Amendment) Act, 1973. (Copy of the Judgment and Order is
attached herewith as Annex-C) '

. That in pursuance of the aforesaid Judgment and Order of this Honorable

Court in-the said Writ Petitions, the Respondents regularized the services of’
the Appe]lant and his co]leagues but with effect from the date of
promulgation of NWFP Civil Servants (Amendment) Act (IX) 2005 i.e., 23-
07-2005 whereas one of the colleagues of Petitioners namely Dr Muhammad
Igbal S/o Amir Waiz Khan who was much junior than the Appellant, was
initially appointed on contract basis vide Office Order 08-07-1998 has been
regularized with effect from the date of his contractual appointment. (Copy
of Appointment and Regularization order of Dr M Iqbal are filed herewith
and annexed as Annex-D & E)

. That the Government of Khyber Pakhtunkhwa further amended the section -

19 of the Khyber Pakhtunkhwa Civil Servant Act, 1973 vide Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2013 wherein it is clearly
mentiohed. that those who are appointed in the prescribed manner to a
service or post on or after 1* July, 2001 till 23" July, 2005 on contract basis
shall be deemed to have been appointed on regular basis and the respondent
No 4 has also issued direction to implement it. (Copy of the directives and
Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 are attached
herewith as Annex-F & G)

. That after the promulgation of the aforesaid Act, the Appellant was again

under legitimate expectancy that his revised regularization order will be
issued by the respondents under Khyber Pakhtunkhwa Civil Servants
(Amendment) Act, 2013 with effect from initial date of appointment but all
in vain.

-y
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That the Appellant approached the respondents several times for redressing
his grievance, to issue their revised regularization order under Khyber'
Pakhtunkhwa Civil Servants (Amendment) Act, 2013 with effect from the
initial date of appointment but all in vain. Hence, the colleagues of the
appellant filed Writ Petition No 3960-P/2014 before the Peshawar High
Court, Peshawar The sa1d Writ Petition was disposed off vide Judgment and
Order dated 20-12-2016 with the following directions:

“Arguments were heard at length. It has been clearly mentioned in
clause-5 of substituted Section 19 of Khyber Pakhtunkhwa Civil
Servants Act, 1973 that in case any difficulty arises in giving effect
to any of the provisions of this section, the secretary to
Government, Establishment Department shall constitute a
Committee comprising of Secretary to Government, Finance
‘Department, Secretary to Government Law Department and
Accountant General, Khyber Pakhtunkhwa for removal of the
difficulty. When the learned AAG was confronted with the
aforesaid clause of Act, he conceded the same.

In view of the concurrence of learned AAG, we direct the

" respondents to constitute a Committee in light of clause-5 of Act
(Ibid) with fifteen (15) days. The Petitioners are directed to file
their Departmental appeals before the said committee, who is
directed to dispose of the same within next one month by giving
explicit reason” ‘

(Copy of the judgment is filed herewith and attached as Annex-H).

That in pursuance of the aforesaid Judgment, the respondents have issued
the impugned Notification whereby the services of the Appellant have been
regularized with effect from 01-07-2001. (Name of the appellant is at serial
No 235 of the impugned Notification) (Copy of the 1mpugned Notification is’
filed herewith and annexed as Annex-I)

10.That feellng aggrleved of the aforesald Notification, the appellant ﬁled

Departmental Appeal which has not been decided yet and the statutory
period for deciding the Departmental Appeal has lapsed. (Copy of the
Departmental Appeal is filed herewith and annexed as Annex-J)

Hence, the instant Service Appeal on the following amongst other grounds:

Grounds:

a.

That the impugned Notification of respondent Department is agamst the law
illegal, unlawful and without lawful authorlty

That the treatment met to the Appellant is against the fundamental rights of
the Petitioners enshrined and protected under the Constitution of Islamic
Republic of Pakistan, 1973. ’
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. That both the NWFP Civil Servants (Amendment) Act (IX) 2005 and
Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 are
regularization laws whereby the services of the contract employees are
regulariied, both the Acts have not made de novo appointments or creating a
new job on regular basis of contract employees. Both the Acts . are
promulgated for an uninterrupted continuation of the service of the previous
contract employees till the completion of their normal tenure and making
their employment status equal to their contemporanes appointed on regular
basis and as such the respondents are duty bound to regularize the service of
the Appellant with effect from initial date of appomtment by issuing
amended regularization Notification.

. That Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 is a
beneficial legislation as it had regularized the services of all the contract
employees falling in its ambit. The said Act has substituted Section 19 of the
Khyber Pakhtunkhwa Civil Servant Act, 1973 by a deeming clause and
created a legal fiction by laying down that those who are appointed in the
prescr1bed manner to a service or post on of after the 1% July, 2001 till 23"
July, 2005 on contract basis shall be deemed to have been. appointed on
regular basis. It is a well settled principle of interpretation of statutes, that
the ‘interpretation of statute should be beneficial, and one which would
advance the object of legislation, suppress the mischief and advance the
remedy and not one which would lead to its frustration. In the instant case,
the respondents are duty bound to implement the Khyber Pakhtunkhwa Civil
Servants (Amendment) Act, 2013 in its letter and spirits and issue revised
regularization orders of the Appellant. |

. That as per settled principles of interpretation of Statutes, the statute has to |
be read as a whole and its provisions cannot be read in isolation. In the

instant case Section 2(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973

and its other provisions read with its Section 19 amended by Khyber

Pakhtunkhwa Civil Servants (Amendment) Act, 2013 entitles the Appellant .
for regularization with effect from initial date of appointment.

. That under the rule 2.3 of West Pakistan Civil Services Pension Rules, 1963,
the service of the Appellant with effect from dates of appointment till date of
regularization i.e., 03-12-1995 to 01-07-2001 shall be counted for pension or
gratuity.

. That the treatment met to the Appellant is against the dictums of August
Supreme Court of Pakistan and this Honorable Court.

. That the treatment met to the Appellant is not only based on discrimination
but also the same is based on colorful exercise of powers which is not
warranted under law,

That the treatment met to the Appellant is not only against the principles of
natural justice but also against the settled principles of administrative law.
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i. That the Appellant crave permission of this Honorable Tribunal to rely on

other grounds at the time of arguments and produce any additional document
if requlred in support of his. Serv1ce Appeal.

It s, therefore prayed that on aoceptance of the title Service Appeal
the impugned Notification may kmdly be set aside and the respondents may
kindly be directed to issue revised regularization order of the Appellant with
effect from initial date of appointment and also be granted graded pay and
seniority and other pension benefits with effect from the initial date of
appomtment and making her employment status equal to his contemporaries
appointed on regular basis.

Any other relief, deemed fit and appropriate by thls Honorable,
Tribunal, in the circumstances of the serv1ce appeal whlch has not been
prayed for may graciously be granted.

Appellant, |
- Through
| Muhamijna

Advocate Peshawar.
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

: S_elll‘ivifceAppeal No._ /2018
Dr Khalida':Yasmee'n B | B s Appellant
| | Versus | |
Government of KPK through Chief Secretéry & others ... Respondents
Affidavit

I, Dr Khhda Yasmeen D/o Ali Hussain, Distt Spemahst Gynaecology, W &
C Hospltal Rajjar, Charsadda do hereby solemnly affirm and declare on
oath that the: contents of the accompanying Service Appeal are true and

correct to the best of ‘my knowledge and belief and nothing has been
concealed from this Honorable Court.

Deponent




IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

CMNo /2018-. |
: in o
Service Appeal No | /20 18
Dr Khalida Yasmeen .. .Appéllant :
| Versus |
Government of KPK through Chief 'Secretary & others ......Respondents

'Applicz-ition for condonation of delay

Respectfully Sheweth,
The appellant submits as follows:

I. That the title Service Appeal is pehding adjudication before this Honorable
~ Tribunal, wherein no date of hearing is fixed yet.

2. That identical Service Appeals with the same facts and prayer against the
impugned Notification are filed by the colleagues of the appellant and are
pending adjudication before this Honorable Court wherein notices are issued
to the respondents, hence the title Service Appeal being against the same
impugned Notification may kindly be admitted and clubbed with aforesaid
service appeals and the delay in filing may kindly be condoned. |

3. That the Appellant crave permission of this Honorable Tribunal to rely on
other grounds at the time of arguments and produce any. additional document
if required in support of his Service Appeal.

It is, therefore, prayed on acceptance of the instant application the
delay in filing the title service appeal may kindly be condoned and be
decided on merits,

fiad Ayub Khan Shinwari
Advocate Peshawar.
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

CMNo 018
t -~ in .
~ Service Appeal No /2018
Dr Khalida Yaémeeﬁ o | o ..i...Appellant
Versus
Government of KPK through Chief Secretary & others : ......Respondenis |
Affidavit

I, Dr Khlida Yasmeen D/o Ali Hussain, DlStt Specialist, Gynaecology, W & “
C Hospital, Rajjar, Charsadda do hereby solemnly affirm and declare on’
oath that the contents of the accompanying application are true and correct

to the best of my knowledge and belief and nothing has been concealed from
this Honorable Court.

Depbﬁent
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‘ S e _ - DIRECTORATE GENERAL HEALTH
' .  SERVICES, NiF,PESHARAR.
NO:_ . - /EAT, '
DAT | /1995,
To, o ,

T vl

.‘Dr.‘ Khalida Yasmin D/O Ali Hussei: e

SUBJECT:-. . omn OF APPOINTI‘I‘NT ON COI"TRACT BASIS.
"LI\JORANDUI '

Reference your appllcatlon on the above subjeCt_for the post of .
Pedlcal Offlcer/Uomeh Pbdlcal Offlcer/Dental Surgeon.

. o e ~ 1. The. Competent authorlty is hereby appoint you as Medical Offlcer/

' ' : ’ Vomen Fedlcal Officer/Dental Sufgeon in the Health Departnent, Govt
of NLFP;* "on. contract basis in B-17 for a neriod of one year or till
the aVallablllty of Public Service Commission selectee/return of

- original. incombent from leavefdeputation vhichever i& eariier, on the
térns and condltlons 1aid T the att: ched Agreenwnt Deed..You
shall beposted to . WMO g%gl &°h . : . -
This contract app01ntment 1s not transferlblo.

RN 2. This contract appolntment is subJect to your physical fltness ‘for ¢
: : which. you will appear before the Medical Loard constltuted by the
Government. .

3 Iffyou acxept the offer of app01ntment on contract hasis.as a Nedlcal
: Offlcer/Uomen hedlcal Offlcer/Dental Surgeon, the attachéd Agreement
Deed should be filled in duly 51gned by you and should report at
your oun expense.

be If you fall to: report’ for duty at the station snec1f1ed in para-3 above,
© within Ten (10) days, the offer of appointient on. ‘contract basis will
be deemed ‘to hage been withdrawn autorutlc(lly and no further o
' correspondence shall be entertalned in this respect.‘

e

(DR.WAMAT KHAN AFRIDI)
' o - . DIM CTCR GENY AL HEAITH
, . o SLIMICES, NVFi, PESHAMN AR,

No 317914 /E.T.  DATED . PESHA, R THE /. 12 /1605,
3

£ : Copy forwarded to the := ’ ! -

v

Ta _'ASecretnry to Govt: of N:FP, Health Deptt: Poshaver for information w1th
“reference to his lettee No.SO(H)IV/3-18/93, dated 16th Nov: 1995,

2. ledical Superlntendcnt - L for 1nfornat10n ‘and n/hctlon.
3. D1v151onal Dlrector Hcalth Serv1ces, .__Kohet,

| -
b District Health Offlcor/ gency Surgeon, . Fohat, '
////;. " fccountant General; N‘F Peshawat. ' .

6.° Dlstrlct/hgengy Apcounts Officer - - Kohat, ‘ :
' fer,ipfofmﬁtioh and necessary acﬁion pleasc. R f A
" T e
(\.ll\ot uf I\T I\HAN lsFRIDI)

DIRLCTCR GEINGRAL HGALTH °
g %%C‘N,N‘ TP, PLS:HA HRe
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' fz\frit Petition No. 1:10 of 1)97

lUlJCl\’lle I

.', A
v

])tlc oi'hc.’umg ...... 18-11-200800esinenageneessessss?s?00
_pz;r/u/ //m///// ﬂ,( veciste

oncrs (Dr. Rizws anull W opand othus)
é,o,,,(p/( ......... M./.f.../’/r/,m/ / a%d/f:?/ A Dr 4/5,,,,
© Dy A5 Z/ 2/7‘/4"("/”;/1& /“/7//6 ‘gf/,/.-(a/
This singlé’ - S 0,:,&:«;«

Petitl

[¢es ;mndt.ul

. pOST_MUHAMMAD, KHAN, J-= .
| judgment s'hall also dcgide‘the following comj.ectcd wnt .

petifions:- ) . o 4 | ; | ;

. ST y |

@ Wit Petition No. 150007, - N E

Dr. Aziz Khan and others e S | ::

[/\/w Y \]rF . ‘ ’ . Versus- . ’ . . o . i I
SRR Government of NWEP and others; o L
‘ - it

. . H '-I

' - i1 Writ Pctmon No 1059/07, S

‘ : II\"

(1)

: Mohammad Ix.h'xhd and another . i

: Versus ' ' S :r,

mﬁ?’zﬁf‘;ﬁé‘,—‘f"’* Province of NWTP through gecrotary Zakat. ! ;‘

and others;. S \ g

. ‘ Giiy Wit petition No. 1742/07, : D
Dr. Mumt:{z Hussain and qnothcr ’ . t '

/ VCl‘SLlS' | - ’ : ,1

‘ | Government o'i';NWFP-and others; R :

S

/ o . (iv) - WntPchtlonNo 739/08, I
A Dr. Mansoor Ahmand and others o ' ol

Versus

"~ Government of NWEP and cthers;
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(Y)

. .(vi)

2

Writ Petition No. 1741/07,
Dr. Ali Muhammad and others
o Versus ‘

Government of NWEIP and others;

Writ Petition No. 1721/07,
Dr. Tchmina Jalil -
Versus:
Govcmmcnt of NWF P and others;

(vii) "Writ Petition No. 1677/07,

Dr. Mustafa and-others
V01'5Lts~ -

Government of NWIFP and others;

(viii) Writ Petition No. 1842/07,

(1)

)

(_xi)

" Dr. Muhammad qu‘ad

Versus .
Government of NWFP, and others;

Writ Petition No. 1846/07
Dr. Farkhanda Jabeen -

Versus
Govcmment of NWFP and others;

Writ Petition No. 2088/07,
Dr. Hamidullah
* Versus
Covcmmcnt oFNWl’:‘P and others;

Wril IPelition No. 1682/07 ’

- Dr. Shah Waii Khan

Yersus

Government OLENWIL und others;

vy
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o (xi) Wit Petition No. 27/2008,
Fida Muhammad Chan

- Versus

Government of NWEP and others;

(xiii) Writ Petition No. 365/08,
Dr. Salccm Qasim and others -
» Versus
“‘ Government ofNWFP and others;

(xiv) Wit Petition No. 460/08, -
“Abdur Rashid Pharmacist
| - Versus ‘
Govcmmcn; of NWEFP and others;

(xv) Writ Petition No. 908/08,
Dr. Aurangzeb™
Versus » ' '
vacmmcnt Of NWIP and others;
(evi) Writ Petition No, 2090/07,
” Dr. Shahida Begum
-+ Versus

Government 6f NWFP and otheré;'

(xvif) Writ Petition No. 242/07

~ Dr. Abdul Qasim
Versus .

Goverament of NWEP and others;

Tauscef Amzln .
Versus

Governnient of NWEP andothers;




—

oy am e B
N e = e e

TP S
e -
AT A eyt e o

Nyt

f

/6
S

N

. . . . s ! 1 o l “ . . .

beeause identical questions.o [ law having deciaive foree arc involved Q

A1l these petitions. ' - f;
L.

Before taking for discussion the law points involved herein, 3t is
n here that .during' hea

sent of NWE

2.
ring in the case of DI

deemed proper 0 mentio

Secretary. Governi and others

1)

Ffirmnnullah vs. Chief
(Civil Appeal No. 504/2008) vefore the Honourable Supreme Court, t}‘c
hed Additional Advocate Gcn.ci'al,'NWFP made a statement 'th‘at

1510/2007 (the present

lear
one) involving sirnilar

. Wwrit Petition No.
questions .of_ faw was pcnd"mg before (his Court, thus, madc;a praycr that
as a rule of proprict)}, the above Civil Appeal No. 504/2608) shall be
¢ ibid \‘Vrit Pétition No. 1510/2007 (of the p‘t’csé;jt

kept pending SO that th
titioner) is disposed of and the ,Alﬁc:-: Court wis plensed 0 arder
cc the said

pC
accordingly. The Re
o. 1510/2007 « orc

gistrar of this Court was dirccted to ph
Wwiil Petition N the Honourable Chief Iustic.é for
c.xpcd‘ilious' dispé;sal.'Aftcr rec. ot of tl.wc said orcer, the }In:;nop;ﬁblc
ChicF Justice directed listing ofall th:*sc cases for eatly disposal.

d and bccau§e," 2

3. Today preliminaty arguments yere neear
judgments of this Court delivered in the 2s¢ of Miss Sha ufta Saved
yvic Petition No. 1731/2006

given 10 the case of Mst. Nrw,ccd
No.

2o vs, £.0.0. 2 ¢l others

j T =[Qccided on 11.9.2007 and the other
1 X
T and 21 ‘pthers Vs others writ Petition
crafore, this petition

Asen
m\’ousnf 7S '
1648/07 dated 24.9.2008 was cited at e 320 th

the above conhectc ns wcre admitted 1O full

along with d writ petitio
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" hearing, ihc. In..nnz.d Additional /\clvon,.llc Cscncml md the lcmncd ‘

_couny sels representing the pctmoners in.the above petltlons agreed tlnt

let all be decided today bcmusc of the directions given by the Aoc\

l. N !
Court and with the conscnt of the lc,m ned Additional Advocate Gcnc1:11 '

the para-wise comments filed in this pe'titiOn were treated as comments .

in-ull the above writ pctltxom bccnusc he did not wanl to add,any thing,

to the already blel‘ﬂl[l(..d commcntx in this case. The learned counsels

\

were directed to address the Court after the break.

-4, Argument$ heard and available ICCOICl/dOCUITanlb annexcd thh‘.

sed and ihc admlttcd posmon in all Lhcsc.

litioners in these petitions wcrcj

" (he said petitions were pcru

cascs on factual side is that all the pe

by the dcpaﬂmcrllt_alzx

mmally appointed on ‘contract .basis

heads/deparimental sclection commltlccs and their '1ppom‘m'xcnts were:

' .duly notificd by the Govu'nmcnt“

5. Somc of the petitioners were appointed way baclk in 1995, others’

in 1999 and their contract Apﬁcriod was-duly renewed/extended from timec

to time through various nouﬁcmona issucd DLy the compctcnt

t onc in the scncs in some cascs w*ms

departmental authority. The 1’15

‘ issued in the year 2004 while in othé:r cases, the last notiﬁcatxons wcrc

rtem.y
P L e

&E‘}sucd in: the year 2007 Thus thc lear ncd Addmoml Ad\'ocatc Gcncial
l ’

WA R

fleh Countlid not dispute that the prcscnt pctmonus W

ere holdmrf ]OSts. m thc

‘Health and other departments as cmployecs appomtcd on conn‘act bams

when the NWEFP Civil Servanls (Amendment) Act (I\) of ’9005 came
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i;llc) force on 23" July, 2008, He also did not controvert that after the
n;)iiﬁcation of the Aétin the extra oydina_ry gazetie ofN.W.F:P., some of
the petitioners were still kept as contract cr‘nployc‘:cs by their rcspcctivc} '
departments, cxtcnding the tcnm.'e.of their contract cmpidymcnt vide

different notifications issued from time to time. Thus, it is an established

fact that the petitioners in this writ petition and all those in the
" connected writ pctiéons, were: ‘contract cmployces working on tl'mc'i_r. :
. Tespective  posts ‘at. the-. timg when- the NW’FP Civil Scrva:;ts
(Amendment) AcE(IX) 2005 came into ci;fec‘t. ‘ | -

6. The learned counsel for the petitioners, in all these petitions, ’
N ) RS . ol
raised the following. points of law which, may be summed up-..'ag'.

1

follows:- ' ' o o
IR

PR

“(iy . this Court in the case of Miss Shagufta Saved and others

vs. Government ol N.W.I.P. and others, vide judgment

’ aiven in Writ Petition No. 1731/2006 dated 11.9.2007 had
3L : conclusively decided all the law points involved hergin.
Thus a subsequent D.B. cannot hold a different opinion

/ from the onc already formed;

(i) that admittedly the petitioners in all these petitions wcrc

contract employces under the Government of NWFP and

- were  serving  in  different deparbments when ©.the

3 e ~+ Amendment Act (IX) of 2005 came into effect. Thus in

: “view of the amendments introduced in S.19 ol thc NWkP

i Civil Servants Act XVIII of 1973 on the strength of sub-

_ exealfocn scction (2) of“ Scetion 2 of the :ﬁn‘ncnclmcpt Act 2005, the

. Frzhusar 1ioh EW contract services of* all the’ petiioners 1pso f:xcto..'stoodrJ

] ' regularized but .the respondents, putting unreasonable "and
J
|

AT.—Z\EV =y

irrational construction-on the above provision of law, h}vc'
refused to regularize their services which is, an act ab iditio

void and coram non judice;
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ST (i) - that all thesc petitioners were duly selected and appointed
' : in the prescribed manner on confract basis by the’
competent authority and all of them have success s{ully.
. undergone written test/interview taken by the departmental

© . selection cormmuccs/compucnl authoritics; and

1

(iv)  The contract cmploymcnt of‘ the petitioners was cxtcndcd
- from time to time Ll the date when they carned the benefit:

of the provision of the Amendment Act (IX) 2005 and
because the Provineial Government has regularized sxnuhr : .
contract employees in different Provincial Departments; ", o
<:1mply through exccutive orders/notifications but the
petitioners herein, are given discriminatory treatmene which .
+has -been forbidden by  the constitutional command
containéd in Articles 4, 8 and .25 ofthc Consntutlon 1973

7. The learned AddlLlOllaI -~ Advocate General, 1alscd three- i‘old

contentions with regard to the legal propositions involved herein, which ;

arc briefly cited below:-
\

that all' the pctmoncrs were' appointed on contract ba31s
under a written agreement g5 stopgap. arrangement and the y
were supposed to quit the posts they were holding, on'the’
arrival of the. selectees’ of the NWTP Publi¢ Service

Commlssmn -

(1)

, (1)  that the petitioners are estopped by their conduct because
i . ' cven after the promulgation/coming into force of the Civil
! Servants (Amcndmcnt) Act (IX) 2005, they sat quiet and.

L < did not agitate their gncvanc-. with regard to nom-
regutarization of their services, Thus they cannot avail any- o

relief from this.Court,

(iti) -that rule (4) of the N.W.E.P. Piblic Se1-v1cc Conumsswn
(Functions) Rules, 11983 'uncnclc.d vide Notification No,

SOR-~1(E&AD)1-99/73 dated 2.11.2002 lhas implicdly:
brought the sclection of civil servant on contract for BPS-
1T and above, within jurisdiction/powers of Publisc Scchc
Commission, thercfore, the petitioners herein were ot
appointed in the “plcscubed manner”. Hence, they-are
not entitled to 'qul] the, beneficial provision of subscction
(2) of Scction 2 of the Amended Act (IX) 2005 becausc .~
they  were © selected/: ppointed by the departmental
‘heads/Selection committees and not by the Prc-vmcm],

Public Serr v1cc Commwa:on. [

{

RN St o,
n:;ﬁ"rt‘y{;’f_‘.‘.‘.’kf'\'—:;
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LS, The lcarned Additional Advomtc Gcncm] h"lS laid cons1duab1c

“stress on the amended rule (4) ibid,. thcrcfox c, We havc to- take up 1hc

B ain-z e

¢ instance as it has incisivc and dcmswc

samc for discussion in the firs
bmly of all the pchtloncre under thc~

g role in determining thc cligi
cetion (2) of Secction 2 of the Amendment Act (I\)_.

1. " provision of subs
1 .

a0 - 2005. .

{ ‘ ’ . :

1 9, Under the provision to Scction 2 (1) (b) of NWEP Civil S'cw;hts;v
Act 1973 civil servant has bct,xl de :
oI on wom clmxm,cl basis,

fined and under clause i), lho:%u

ar thow paid ﬁom.

- employed on contract,
continpencies are excluded from the said dcﬁmnon Smularly SCCth
1\/11 bu'vant ~\cL (\‘\Vl P Act No. XVII of 19/3)

vince or any pvrson‘

i ‘ ZboftthWI‘P C
rs on the Governor of thc Pro

i .
P ' has conferred powe
persons on contract basis. The same is

. authorized by him to appoint. 0]
) "

reproduced below:-
ons on contract etc: The

“25. Appomtmcnt of pers :
ized by the Governor 1 that

‘Governor or any person author

behalf may, on such terms and conditions as he may

ach case, appoint persons on contract basis,.or
who are pmd out: of

specify in e
on work charged basis  or.
contingencies: L
3 Provided that all such employees who were working
i in any such capacity immediately before . the
commencement of this Act shall continuc to be SO
ditions on which they

rms and con

A employed on the same. te
— - were appomtcd .
ATTES eD H
onal Advocwlc Gcn(.m 1 that duc to

l’un‘\-"‘“r . .
The plea of the Jearncd Addlu

lhe NWIEDP Public Scrvicc Commmmon

amendment 10 rule-7 - ol
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(Functions) Rules 1983; in 2002, thic -appointments of persons on

\

contract ba51s has also bccn brought w1thm the fold of NWEP Pubhc -;

Sc1 vice Comrmssmn is absolutcly untcnablc in law because firstly the
said rule cont—nncd a non obshnlc chusc and it l'ns clarificd in chuscs ~
(:) to (m) that certain posts shall be outszclc the purview of the "
Commlss on. Even if it is construcd in the way, the lecarned Addmonal .

Advocate General dcsncs, it would come m conﬂxct wzth lhc clear "Lnd.'

cxphcxt pxowsmns of subscctlon (2) of. Scctlon 2 and Sec non 23 of thb -

.\I W.EP. Civil Servant Act 19’/’3 wherein appomtment of persons on L

contract basis has bcen taken out of the pumew of Provincial Pubhc

Service Commission being not rcnul'u cw11 scrvants and the Govcmor'

or a person "IUIhOIl/Cd by him in ‘this bchalf shall be the authority for

appointment of persons on contract basis:

i
i 1. It is an ironclad principle with rcgald to the interpretation ol

I ,
’ - Statute that when any 1'ulc/rcgu1at10n or cxccunvc o1dcr made/passcd ‘oy v

. any authority under delegated -powcrs of lwu.l.tllon gomes in conHuL |

“with the Statute made by the 'lcgislaturc, thcn it shall be void to thz}}'

extent and shall give way to the parent Statute wh1ch shall have -

% .
A overriding and supcnmposmg c[h.cl n the cqsc of GAT ]\O\"

N'DUSTRTDS) LIMTTED VS GOV?CR\I\/II‘\IT OTF PAXKIST A\( :

4

i1 a
| irresyED i
i, Q /", and others (1999 SCMR 1072), it was hcld by thc Apex Court that. ng 1ts
' bR
ravear 1190 crcatcd by a Statute- czmnot be taken away through cAccuuvc order of

ok
" rule making .1ulhonty The ob]ucl of clc.]um(non of rulc making powcrs-1s

RN

always aimed at to carry out 'md achicve the Ob_]GLtS and purposcs of m

A‘I‘E’Esa*é%i

-
-
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. Act of legislature. Thus a rule making authority cannhot enact a rule to-

ARl e

'~

“.override 01 renderthe main Statute- mcﬂ'cclwe thICfOI'C “the view of

Do

the lemned Additonal Advocate C:um:r:a! buing based on m:::mnuplaon

wdra

annot prevail. Amended rule (4) cven if construed the other way as was

el LTS
T R Tk

an
o i

suggested, is ultra vires bcing'in'dircct clash/conflict with the main” -

My g I
P eI 2

Statute. Scction 26 of the NWIP Civil Servants Act 1973 also cléarly

explains the above position which-admits of no doubt nor it suffers from

" any ambiguity to be debated upon. -

SRR T T i

| Under the provision of Section 25 of the NWEP Civil Servanfcs ‘

12
through  different

Las

Act, - 1973, the Provincial Govermument,

has ’mthozlzcd the administrati\{c'

nonf cat1ons/oxdcrs/cucuhls

SCCI‘CTI""ICS/hCE'.dS of the attached departments as compctent aLthonty ;or .

the aopointment of‘persons on contgact basis and the table given there

*under. was not contested by the learned counsel for the Government

U3, Thc posts which the pctmoncxs arc/wcrc holding on cont:ract .

basis, were duly adver [iSCd in thc prcscnbcd manner by the compctcnt

authorily, the petitioncérs applicd for the same, they appcarcd before thc

Selection Committees/Departmental Authority in duc coursc and have

successfully undc:gonc the tests 'md mchv:cws ‘thus, were sclected on

merits but on contract basis. Their contr .1cuml 5cnwccs wCre, cons1slcntly'

F‘CTEFQnL,wc.d from time Lo time and Lhuy xulmnt.cl the said posts till the an

)
t‘//\ = oadten thc NWEP Civil Scrvzmts (Amcndmcnt) Act (IX) 2005 came mto.

okl NER
¢ ¥

,;,I\»IV‘"‘
. force on 23" July, 2005.\

=3

-
l

.. ATTEST

N




14, To understand the rclcvant provisions i.c. subsccnon (2) of oy
'} : :u s
Sccuon 2 of the Amendment Act. (I,\) the same is reproduced below:- . 4

“Subsection (2). A person lhough selected for appointment in’

the prescribed manner to 2 .Service or'post on or after the Ist day
of July, 2001, till the commencement of the said Act ‘but
appointed on  contract basis, shall,. wifh cffect from the
‘conmencement of the said Act, bc, deemed to have b(,m
appointed on a regular Lasis, All .such persons and the persons
appointed on regular basis to a service or post in the prescribed
N mnu.auu the commencement of the said Act shall, lor.all
intents and purposes be civil scrvaat, except for the purposc, of
pension or gratuity. Such a civil servant shall, in lieu.of pension
and gratuity, be entitled to receive such amount contributed by
him towards the contributory provident fund, along with the’
contributions made by Government to his account in the s:nd

fund, in the prescribed manner.” _

15. The languagc of the above provision is plain "and ﬁ/ell

conccwwb]c thercfow leave. nolhmg in doubt with lcgard to thc

v

regularization of contracrual scrv1ccs of the pcnnouers The deemm'7

phrase used thcrcm has put a seal of endorscment on this wcw S»cond

part of the above provmon has a]most concluswcly dctcrrmncd th
matter in comroversy because the two terms used thcrcin Le. “all sgqh

persons and the persons appointed on regular basis to a servicetor

postin Lh<_ preseribed mnnncr“ cfearly l:uys dowen that the cmploycw
"

on conlract basu, now 1cgu1arucd and- thosc appointed on rcgulal bas1°,

(lh:ounh Public Service Comnmsnon) for :1!1 Jntcnts :md purposcs bc'

7= @wll scrvant except for the pluposu. ofpcnslon and gxamuy A clear Im(.

(\ZZN;R o[‘ demarcation has becen chawn by ihc Icgislature between the lwo

LAY b
P it '
categorics of eivil servants, the onc who arc ralen on contract basis but_

regularized through theabove p‘ro'vision and th'gse appointed on rcggllau.'.
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Dasis throuph the Public Serviee (nmnn.\'snm both have been relerred (0 s

with clear intents but for the purposes of pensionary bencfits, If" the
persons appointed on 1cgula1
IlC\’Cl

]bj_.,lbf.lllllb mtumon was that unly thosu

basis shall be dccmcd to be a cm! scrvant, then it \vould Invc

employed the wor ds all such persons which has dlrect nexus mth thc

petitioners, Thus the view ofithe ]earncd counsel for thc Govemment

. absolutely mxsplaccd and untcnablc i law,
‘ .
16. A bare look at the hlstory of Icglolauon on Lh]s subject in the past-

at l‘hc pcntloncrs’ services havc bccn

and nothmg has been left for thc

Lurther 1cmf01ccd the above view th

duly rcr'uInu/cd by the IcglsIaLuxe

cxccutwc to notify the1r names in the off cial gazette or to DC]SS any<

cxecutive ordcr. In thIS rcgald lhc NWI‘P Adhoc wal Scrvants

(Regul anza‘mn of Scrwces) Act-II of 1987 is much relcvam whcrcm a

plOVlbO was added to Scction 3 Lhu col[o the lollowmg clfect-
“Provided that— "

(1) the scrvices of such civil servants
shall be deemed to have been
regularized under this Act only on the
publication of their names in the

official Gazette;”

—

In the NWFEP Employeces ‘O].I. contract  basis
(Regularization of Scrvices) Act V‘HI.'oI" 1989, S.4 is coached in . /

the following words:-
“8, l\.C"uL’ILJOIl ol 501 vices of certain szl_

e -
"/SZE Servants: ' (1) Notwithstanding any‘hmg

l_.J__-,, NER contained in any law for the time ‘being in
< force, any Cw;l Servant, who is or has been
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‘regularly appom
are appointed on 1<.ﬂulm basis
. manner?, Thus ‘the :mplu,
Government is a
already discusscd int

. contractual basis have b

NWFEFP Public Scrvice Commission

. or' thosc author

cons

_intentions.
——r R

\ L oy
N

The above discussion and the reproduction of different lcgislation -

e onvmcxal Asscmbly lecad one to a:

.
, »

fcar of rcbuttal that thc

made [rom lime Lo time by Ul

definite conclusmn whlch shall go W1thout any

pounoncrs contractual services wc1c duly 1egu1anzcd and the phrasc
.

“pleCl ibed manner” so uscd m thc foxmm 'md for those who mc A

tcm (repcatcd) would lead to an inference ‘that the Axct -
(IX) has drawn a clear distinction betwcen the petitioners and those who
other wise there was no need to mcnnm

both -the catcgouus of employcces Laggcd "with the words “pr eseribed
v

bsolutely . fallacious and does not stand to rcason. As

he carlier para, the appointment of employces on.

cen taken away,from the purview and do

51011 has auLhonzcd thc Govcmm of the Provinéc

‘1bovc statutow provi

mccl/ﬂppomtccl by lnm to be the competent authormes for

nent of contmct cmployccs 'I‘hcrcfoxc, if thc amcndcd rule-4 of .

appdinn
on (Funcnons) ‘Rules, 1983 1s

the \W}P Public Service Cornrmssx
trued in the way adopted by thc sald counscl tncn n th'\t casc thc

e held to be ultra vu €S bccausc 1t

1

rule can b
‘the Govcmmcnt undcr the dblcgatcd powcrs of le

mtcnts “and purposcs must remain suboxdma*e and subse

sgatutory law and the latest shall ovemde the same for all p

e
foe

SN
&

. Pmr.]mwur

g0

~

-~

N ER .
Hiph Cov .

sion givcn by the learncd counscl for the

main of -

ancl'for such appointments, the *

has been framedhssued by .
g151at1on is for all
rvient to the y

urposes and-

*
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20.‘ The two calegorics of meloycc.s ic. contract employees and
/,

- —

regularly appomted (.mployccs are (hus lecbd undcr the domain of two @
/N

dxffcrent authonncs Le. the Govcrnor or pcrsons authorized by him" andv
the Pz ovincial Pubhc Service Comm1531on Thus the statutory law: Ins

prowdcd two different channels for appomtmcnt of the above two '

: categones of °mployccs Hence, the appomtmcnt of contrc.ct cmployccs,

'by thc authontles/deparlmental heads/’selecnon committees 'cfc_{

authorized by the Governor is an- appom{*nent m the: ‘prescribccf

mann e’ and sumlal ly for ‘regular appointment of civil servants thr ounh

Pubhc Service Commxss:on to a post in cml service of the Provmcc 1s.

another modc of nppomtmcnt in thc “m escribed manner?, Both the

matter s/chmmcls on no yardstick or lcgal basis can be intermingled f01

thc purpose of holding the contr ary v1cw because both have been placcd

by the statulory law poles ap: 1zl Both the authoritics i.c. the onc

' authonzud/'lppomtcd by the Provmcxal Government and the Provmcxal

Pubhc Service Commissmn undcx the statutory law have domain over
' lhc, -appointment/sclection of ,,lwo diffcrent typcs/mterrorics of

cmployccs However, to bc more clcaz the appointments of thc
in thc 0

" petitioners  were “made by thc ’1bovc rcfcrrcd authorities

pxcscubcd manner” by the dc.pallmcnlal aulhonhcs/adnnmsnatwc

secretaries in the manner prescnbcd by the statutory law i.e. in thc_:

prcscnbcd manner?, Thcrcforc, the- pctxtzoners ‘on *he strength of :

‘I:D subsecction (2) of Scction 2 of thc Act (I}\) 2005 are undouchdly_.

entitled to regulanzatlon of the1r serwccs and thcy havc been duly_

LANER
wr ket Covrt > . ..
regularized under the above provision of law and no cxecutive aurhoz:z‘iy
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_thc rcqmrcmcnts of the Amcndmc,nl Act (IX) 2005 and the pennoners

A AR
gt L

.

“

\w[hm the Piovmcc has been left wnh 'my powcrs or authority to L.ndo '

whal i ml<.ncl<..d by the lcgml.uum ‘T‘hcy lmvc 10 role to play in thc'

malter except to deterinine the inter se scmolrilty of such contraq:mql‘

"
tae

cmployces/the petitiontrs on the strength of length of their service, . |

points raised by the leurned Additional Advocate-General shown as (i)

and (ii) because it is a century old principlc of law that no estéppel shall

Opcmtc against a Statute which aspccl is othcnwsc not csmbhshcd in

view of the admitted facts on 1ccord Govcmrncnt and the Authonnos

'conccmcd can be held rcsponslble in tlns regard for not complymrf wuh

".

cannot be blamcd for the inaction of the former.

2. Thi’s Benceh cannot form a Hiffcfcnt ;innion 'on the law point :ﬁ‘om'
the onc which has mchy bc.cn cnuncxatcd by the former DIV,I'QIO.D
Beneh of this Court in the carhcr mtcd two-cases as the IIonourablc

Supreme Court has conslstcntly held that a subsequcnt Division Bcnch

cannot differ with the opinion of thc carlicr Bench on the same point of

]aw and in casc it wishes to do so it may ask the Clncf Jusucc Lo

constitute a larger I3ench or-to Teave the matter lor the decision of thc

I-Ionourablc Supreme Court. On this'pom_t, thc follovymg casc law o.if the

:

"Apex Court is relied upon. ,

21. The above discussion and_findings would also answer the.

(ﬂ) The Province of D'le Pﬂkmtqn vs. Dr. Azxzul Iqhm
(PLD 1963 Suprcme Court 296 at pag -.;00), ©

(b) The P1 ovinee ' of Last Palistan vs. qlmml Tl'nq

. Patwari )
(PLD 1966 Sllpl eme Court bStI at page- 9”0)




© I\'Iull‘ilim: Associnfes V3. Ardeshir Cosvasijce and -

other
(1995 SC‘V.[R 423),
(y L Tlnji All IKhe v and Company, /A Ahhoi("tlmd vs. M/s a p
.Alhcd Banlk of Pakistan Timited —
(PLD 1995 Suplcmc Couxt 362)
e the other view held by L‘nc Sum(-sm Court nf"incha in the
case of Qxdhcqw'n C"mrrulv vs. State: of W'eet ]:.Lm'.{_:ll (I’L'D
1 1958 Supl eme Court (IIl(l.iﬂ) 337).
23. During the  course of hcarmg, thc Court was informed that'
amdngst the pclmonus many lmvu appc hLd m Lhc scwcmng
rest/interview held by the NWFP Pubhc Service comrmssmn for thc
same posts they are holding and havc rcmai d successful but could 'th
pe appointed exther for msufﬁcxcnt zonal quota seats or other rcason
This assertion was not contr ovc1 tcd/dxslogcd by the lcarncd AdchnomL :
Advocatc General at the Bar ' -
24, T he Court has gono Lhrough the commients "and the oihqx:' :
documents anne "mc] thc.rc is nothing on record 1O sho).v . ;
. . . i
that, the petitioners at any ‘stagc were found mcfﬁcmnt or- wuc s
complamcd against by thexr supenors jn office al-nost majority of thc ;,‘
petitioners have rendered scw1ccs in the ficld for 4 to 10 yc:n'js. ﬁ
(:ontihuou.:l’y Thus, in all plolmbnhlu,:, he pelitioners have ncclxlirccl'i'iclm S ,
ko
cxpcricncc in the mlwant iwld and oy de lm ponipnificant 5o wrvic w on lf,‘
Y
this scorc. lhcu,Lou. they would bc of much woxth in their 1uspcctwc _ iil
ﬁc,ld as comp'ucd to the ncw cntnnts/fclgotccs, of the Provincial P ublic ) \
, O ' . t"
. I I B
Service Conimission not po'»'.c,., sed of such long cxpericnce- 111c1uf0}§, | i
N . . o, ,|4|$
A
g
) ¥
ol . e[¢
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u . 4N
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drawn after intcrpreting'all 't}ic' 'provisions of l‘aw rclcvant to the suchct, ‘

“the provision of

view the two dates i.c. Lu

. ) " .‘ /.
" this factor is an additional ground, worth consideration in favour ol the
. . - . .. .\"
petitioners, ) : : . - . »‘,
. N & L
v

For what has been d:scuqscd ’1b0vc and in view of the conclusmns

1t is held that all the pcntxoners havc been duly rcgulanzcd n view’ of

Section 2 subscctlon ('7) of thc NWEP Civil Servants_

, (Amcndmcnt) Act (IX) 2005, all thcse petmons are allowcd in the abOVC

terms zmd as a mcre i‘ormahty and for the purposc of prcpanng tbcu‘

au Lhonucs/admmlstratwc

0
n';

scrvice books/rccord, the  appointing

seerclarics of the pelitioners may issugc formal ordcr/ordcrs with rcgard

to their mtc1 sc scmomy and other 1clcv1nt puruculars required to be

.

entercd therein. The nccdful bc done by all conccmccl by kccpmg n
'mmus 1d quun and terminus a quo, wn:hm a

period  of a month pésmvely The authontxes/admlmstrahyc

Sccretarics/departmental heads of thc peuuoncrs shall also crcatc a

conn‘ibut‘ory funds and gratuzty funds as is required by the abovc

provision of ‘luw and Lhc petitioners sh'111 be dirceted to couulbutc.'

towards that besides the Govcmmcnt own share/liability of conmbutxon

towards thc said fund.

All petitions are allowed, .
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. S _ GOVERNMENT QI NWIP
h 3 ' ol HEALTH DEPARTMENT

Dated: Peshawar, the 9t December, 20006,
Ll

NOTIVTICATION. ‘ N ‘ : | Ve

3

No.SO(E)II-11/8-18/20006, In exercisce of the powers under scction 23 of the
NOWLIL P Civil Servants Act, 1973 read with president order NO.10 of 19 6y, the

Governor "NWL.ELP js pleased to convert the contractunl appointment of

Do Muobhammad Tgbhal.son, of Aamir Waiz IChan presently worldng as Medical

Officer BS=19 l-;lll,I'i\’Inin‘n;,:ui District Swal on repular hasis with eftect from the

(e of iy conleactunlappointiment as such.

SECIRELARY TILEALLTL

st No. & date c'vbn.
Copy to the:- : .

. Sccérelary Lo Governor NOWLELY
B ./\LL()IIHLHILCLHLI al, NNW.LL
2. Director General, 11(.&\1!.11 Service:s, N. \/\f |
“a. 0 EDO (1D Swat. :
5. I’S to Chief Scerctary NW.IL.P
© 6. I’S Lo Scerctaxy IIcath
-. DAO Swat.
s, SO (Litigation) ITealth Depar tment
9. Doctor concerned.

Scction Qfficer-11.

=
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GOVERNMENT oF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT )
. (REGULAT!ON WING)

No.SOSR~I!!/FD/12—1/’2005
Dated Peshawar, the 27.02.20,,13

- Jud k .
Subject: DEDUCTION of GENERAL.&D\_OV!DENT FUND From THE
PROVINCIAL SiviL SERVANTS REGq;_xx_glgg_q_gmQf_zm();_:\{m FR

,fi&&ﬁ.mJNK.th{Lq_.\{u,ﬁEBLV.{\NT,-*L(A MPNDM"?N.'!.'.l.4.\.517.]_‘:2_1-‘;'(_3

-

ey i,

The Khybgr Pakhtunkhws Civil Sarvants (/-\mm)chncnt) Bill 2013.
Pitsed by ) Mrovineial Assembly on 154 January 2013 and assented to by
the Governor of Khyber Pakhtunkhwa on 17+ January, 2013- has been
Published ag an Act of the Provincia| Assembly of Khyber Pakhtunkhwa.
i S appointed to g Service or

deemed to haxe.b.e.en.appointed on-regular bagjs .
] G.P.Fund. According!y the

Mpliance of gjf concerned

excluding Government Counterpart share, shal| fmmecum:r:!y b
transferreg to thejr respective General Provicient IFund Accounts,
However, such Civjt Servants wij be entitieq to markup on go
declarod G.P.Fund as announced on yearly bagiy from the dale the
C.P.Fung deductiong/ Subscriptions were made,

C. Markup on Prescribegd rates,
Govemment from time to time,
Provident Fund Accounts of conce
as per Prescribeq mechanism fo :

Umbers allotted to the subscribers will he used ag
und Account Numbers for such subscr:’bers.

nt may be"aaﬂ'orded to ajf those F’row‘hcial
ts posted in FATA/ PATA On Ceputation basis, ‘




\
e ———

Note;

f, Existing arrangements for deduction of C.P.Fund from employvees
of Autonomous Medical Institutions appointed under Medical and
Health Institutions and: Regulation of Health care Services

Ordinance as amended'in 2006 shall continue. ,

The above guidelines/ instructions are not applicable to those
employees who are not Civil Servants as defined in Section 2 (b)
of the Khyber Pakhtunkhwa Civil Servants Act, 1973, like those
on deputation to the Provinecial Government or working on

contract/ work charge/ contingent basis.

ey

Endst: No. & date even

W N

NO O s

- O mw

. District Comptroller of Accounts Peshaw

Copy is forwarded for information and necessary action to the:-

Accountunt General, Khyber Pakhtunkhwa, Peshawar., 1 With reference to
Director Finance, Lady Reading Hospital, Peshawar- meeling held in
Director Finance, Khyber Teaching Hosptial, Peshawar f Finance Deptton

: 12.02.2013

Accountant General (PR) Sub Office, Peshawar.
Director, Local Fund Audit Oepartment, Khyber Pakhtunkhwa, Peshawar
Director, Treasuries and Accounts, Khyber Pakhtunkhwa, Peshawar. -
Director General, Provincial Disaster Management Authority, Khyber

Pakhtunkhwa, Peshawar,

Director FMIU, Finance Department.

All Autonomous/ Semi Autonomous Bodies in Khyber Pakhtunkhwa.
ar, Mardan, Kohat, Bannu, D.I.Khan

Abbottabad and Swat,
s in Khyber Pakhtunkhwa/ FATA

-All District/ Agency Accounts Officer
12.

Treasury Officer, Peshawar.

(RAEES KHAN AFRIDI)
Deputy Scerelary (Reg-t)

Endst No.& date even

5273_(;\.:.\(»:\3_:.

~

Copy is forwarded for information and necessary action-to the:-

P.S to Minister for Finance Khyber Pakhtunkhwa
P.S to Chief Secretary, Khyber Pakhtunkhwa
P.S to Additional Chief Secretary, Khyber Pakhtunkhwa -

P.S to Finance Secretary Khyber Palthtunkhwa
P.A to Special Secretary Finance Khvber Pakhtunkhwa
P.As to all Additional Secretaries and Deputy Secretaries in Finance

Department. : ~ _
All the Section Officers/ Budget Officers in Finance Department.

(MAZMA SHAHEEN)
Section Officer (SR-111) -

AT
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R R T RETRO R

oI 9, - GOVERNMENT OF KHYBLR PARH IO TwA f
L 3 X ESTABLISHMENT DEPARTMENT
) (REGULATION WING) ’

No. SOR-VI/E&AD/1-13/ 2009

NI-ZS:AT“' - j’;‘r"" ‘
. cﬁj}‘&;«,;& Dated Peshawar, the 13th February, 2013
NI A T | e a1y g rer N 2] S w - ' ......‘:‘.-.-- -;. Tl e b A dgeies .‘/.-.‘;
[
.l'(l ) ’f' .
! /
I AddL:Chicf Scerclary, Govt, of Khyber Pakhtunkhwa, Planning & /

Development Depariment.
' Addl:Chicf Secrctary (FATA), FATA Scerclariat Peshawar,

2

3. The Senior Member Board of Revenue, Khyber Pakhtunkhwa,

4. All Administrative Sccretarics to Govt, of Khyber Pakhtunichwa,

5. The Seeretary to Governor, Khyber Pakhiunkhwva,

6. The Principal Secretary to Chicl Minister, Khiyber Pakhtunkhwa,
Subject:- KITYBER PAKHTUNKHWA CIVIT, SERVANTS (AMMENDMENT

ACT, 2013 KIYBER PAKFHTUNKITWA ACT, 2013)

ir Sir,

Fam dirceted Lo refer to the subject noted above and o enclosed
herewith a copy ol Gazette Notilication bearing No. PA/Z Khyber Pakhlunkhwa
Bills/ 2013/ 2048 dated 22-01-2013 from Provincial Assembly Scerctarial Khyber
Pakhtukhwa regarding Khyber Pakhtunkhwa Civil Scrvant, (Amendiment) Act,
2013 (Khyber Pakhtunkbwa Act No. !l of 2013) for information, neensary
action and further dissemination amoang all concerned: ‘

~.

' Yours f—etithfully,
: -
' ./l/x.zb/_,.fzw’
(NAJ-ﬁﬁus-smmm
SECTION OFFICER (RIsG-VI)

ndst, No. of even & date.

All Divisional Commissioners in Khyber Pakhtunkhwa.
All Heads of Attached Departments in Khyber Pakhtunkhwa,

- Al Autenomous/Semi Autonomous Bodies in Khyber Pakhtunkhwa, _
Ail Deprity Commissioners Klhiyber Pakhtunkinwa anc Political Aganils i FATA.,
The Registrar Peshawar High Court, Peshaveur. ’

Tha Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar,

The Secretary, Khyber Pakhtunkhwa Public Service Cornmission, Peshavwar,
All - Adcditional  Secrctaries, Deputy  Secrctarics  and  Scction Officars  in
Esteblishment & Administration Department:

_:D_\J.C'IUI-i:LJ:\:'r—

7/

IJ\_/ -
] /VL&L//'JDV ‘
T .":51"5()'“(7.“&‘)1”"1(:I‘:l\’ {!\‘!'I(g‘/'l)

Civil servants posted in FATA/PATA en depuatation basis,
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GOVERNMENT

REGISTERED NO, Pl

Nom-*rcm'ro_r_\g
shawar, the 22n dJanu

Dated pe

No, PA/Khyber Pakt
Sewvants {Ame

ary2013,.

1tunkhwa/Bst'/2013
ndment) gjyy, 2013"haw‘nu been p
Pakhtunkhwa o 154, danuary, 2013
I".rl\'hlunkhwa on 17th Jany

Ay, 2013 js he
ofthe Khiyhe, P.'mhtuuki'n'.vu. .

/2048. Tho K
assed by the p
and assenteq to by t
rcbypubli-;hc:u

hyber Palihtunihy
rovingei | Asscmbly
he Goverro
AN ACL of the p

a Civil
of Khyber
raf the Khyber
rovineial Lepisthalupe

.

THE KHYBER PAKHyy _
(AMENDMENT) pcT, 5 013

Kiber Pakhyiupp, Wa i71 tre Gazetp Crthe Kliyber payy, Wwnkhivg
/&‘rfaor(//'/moy, datod 22/10“

yaf{aaof, 2013),
AN

ACT '
amend. the ybc_rPo/r//fan/r/m'a il Servanes Act, 1973

Sitis €Xpedient funther
hwa Act No,

Nirther to

Preambie, WHEREA

. to ar;rc?nd the Khyber p
— Act, 1973 (Khyber Pakhtunk

akhtunkhis Civil Servants
XVIil of 1873) for the Purposes herej

nafter appearing:
Itis hereby enacted

as'foHows:

ct, 2013,

1. Short titje and commencement-»
Servants (Amcndmcnt)A oo

Civil servangs pustedtin FATA # PATA ¢n deputation basiy,
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SEFORE THE PESHA W, ‘i\ HIGH COURT, rL. be\Wf\J\ -

Y

Wrie Petition No _

Dr Yusa[ IChan S/o Sajd l\(,hman M. O ATO, Mohm

Dr Alif Jan S/o Amu Jan, M.O, I\MC Darra

L

amrod

Dr Rabnawaz .S/o Haji Saxcf Jan, M. O C:vrl Hospital, J

)
N

Dr AI\I am Khan S/o Ar bab Khan M O, LRH, Pcshawm
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Dr Rawesh S/o Ahmad Jan, M.O, SHS, Mohmand
G. Dr Munawar » M.O, THQ Bisham, Shangla

Dr Taj Muhammad S/o Jan Mohammad

M.O, Distt Coordinator, N'monal Progran/LF1VW, Kohistan.

S. Dry usaf Khan S/o M Ibr ahun , LRH, Peshawar

Y. Dr Aurangzeb S/o Ghulam Fussain, M.O, Khyber Agency
10. Dr M Shafiq S/o Raza Khah, |
M.O, Mian Rashid Hussain “haheed FHospital, Pabbi
11 D:‘,_}(h:m Alkbar Africi S/c:) Zatar Shah Afvidi,
Medical Officer, Civil Dispensary, Peshawa
12.Dr Syed Ameen Shah 8/0 Abdlullah Shah,
M.QO, Hayatabad Medical VCon;pch, Peshawar
seshuwar

F3.Dr Wali Khun S/0 Mamir Khan, M.O, LRI, I’

14 !\/Iulmmnmd Flanif S/o Gul Sahib Khan, Dental Surgeon Kavalk

13 Dr Said Zaman Khattak S/o Sheikh Pa /o

Dental Surgeon, £.D.O (F) Karal

16.Dr Mehboob Shah S/o Muhammad Taqi, Denta) Surgeon, RFIC

Shinkyari, Manschra
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SRS JUDGUENT Sirmmr ’ |
e LPESHAW AR HIGE COURT, PESHAW AR
(JUDICIAT DEPARTIE N Ky,
WP No. 3960-P/2074
JUDGME NT.
' Date of hearing: 90.12.2046
Petitioner (s): by My~ My, {«g. S3 it fl"‘['ﬂ 4 24 :
Respondent (s): by My, oTM)“CQAiﬁm '&]4_‘-__._&&“%1; Ctd_
HWAQAR AHBTAD SETE, J:- Through this single
Judgment, we Propose to dispose of instant Wryit Petition as
well as connecte Writ Petitions No. 2107-p, 1184-P/20]5,
1345-P & 2005-P/2016 as common questions of law and facts
are involved therein.
2. The petitioners, in ajj the Writ Petition, have
- sought the following common prayer:-
“Ar is, therefore, rrayed thar on acceptance of
his Writ Petition “Qnappropriate Py nay
kindly be issued 1o direct the respondents to the
effect. :
a. Lo implement Lhyber Palhtiunifivg
Civil Servants (A/)Ie/z(/mez:d Act, 2013
arnd NHWFEP Civi/ Servants
(/Inze/u/mem) Act (IX)- 2005 1 a
HRiforn manner i ity letter  and
SPIrits and '
0. To direet the respondents (o sy
revised regulurization arders of te
Letitioners under Lltpber
Lallitinicfiypg Civil Servany
ﬂdme/z(/memj Act, 2003 iy, effect
_ Jromt initial date of appointiitens auy < _ ]
. / also - be Sranred  graded Day  and ATTESTE l".—';_:
s SCHIOILY Gud other pension besofyy : ~ s/
. ’ - ’ " = )( A f\"l ' l\'nr-;»n‘t.:\'.‘.".":,
ok A : Poshawar Il R
24 DEC 200
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Cclause-3

e . - N ~ . ’ .‘
/4 petitioners are directed to file their departmental appeals
T

2 | o | .(“fﬂ

with ¢ffect from the initial date of
appointiient  and making  their
ciiployment  status ¢ queal - to o their
contemporaries uppointed on regular

basis and
To direct the respondents to treat the

LPetitioners  at par  with  Dr,
Muliammuad Lgbal ariel Dr.
Larmanullal  and  sititar Ly pluced
other crployees whose services ltye
been  regulurized with effect Jrom
imitial date of appointment ad

Auy other relief deemed appropriure
by this  Honos able Court in the
crrenmstances of the case whiich lroas
not been prayped for, muy or acionsly -

be granted”,

.

Arguments were hgard_ at length. It has been
clearly mentioned in clause~5‘ of substituted Section 19 of
Khyber Pakhlunldnva C1v11 Servants Act, 1973 that in case

any dlff culty arises in giving effect to any of the provisions of

this sccuon, the Secretary,to Government, Establishment

Department shall constitute a Committee comprising of the

Scerctary to Government, Finance Department, Secerctary Lo

Government Law Department and Accountant General

- Khyber Pakhtunkhwa for removal of the ditficulty. When the

N . o .
learned AAG was confronted with the aforesaid clause of Act

he conceded the same. _ .

4. In view of the concurience of learned AAG, we
diveet the respondents Lo Lon:>11u1(c a Comunittee m Light ol
ol the /\cL (Jhtd) within Mrun (15) dl)’\ The
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A > ' { GOVERNMENT OF KHYBER PAKHTUNKHWA -
m& 4 \ J ] HEALTH DEPARTMENT '
“%"‘” LIS 4 Dated Peshawar the 17" Qctober, 2017

f

NOTIFICATION - .
. .. {

/ :
NO. SO(E)H-1//3.18/2016: In pursuance ]—.pf Judgment of Peshawar High Court . L

Peshawar dated 18.11-2008 in Wit Petition I Yo. 1510 0f 2
7 civil Servant (Amendment) Act, 2005 |

under sub section 4 of

007 read with sub section

2 of Section 2 fof the Khyber Pakhtunkhwa,
(Khyber Pa'ff,‘-'{unkhwa Act no. X of 2005) a nd provision
section 19 o/’ Civil Servant (Ammendment) Act 2013 coupled with the regularization

( 05, the services of following doctors |

order of appellents and similarly placed w-e-f 2
rom dates

(appelients as well as similarly placed) are here_sby regularized with effect f
1,

\

as menticned against each:
! :
['s. | Name of Doctor D.O.B/ Da te of Initial Date of
# Domicile Aq_szantment Regularization
o1 1contract under Act 2005
: basis
1 | Dr. Bakht Zada S/O 01.01.1959 5-_3.11.1995 01-07-2001
‘ Gu! Muhammad, / Swat 2¢ S
MBBS . \ ]
2. | Dr.Dawa Khan S/O 07.06.1951 | 23._11.1995 01-07-2001
Badshah Khan / 0z
MBBS | Swat o _
3. | Dr.Haroon Nasir Karak/ 23.11._ 1995 01-07-2001
Khattak S/O Rab 1.3.1966 o
|| Nawaz MBBS B
4| Dr.Yousaf Khan S/O Mardan/ 23.11.1: 995 01-07-2001
|| Said Rehman MBBS 14.3.1968 24 ___|
5 | Dr.Riaz Ahmed S/O Mohmand 23.11.199: 5 01-07-2001
o Rehmatullah MBBS A1581951 | o
6. | Dr. Alamgir Khan 16.04.1962 23.11.1995 12 01-07-2001
S0 /Mchmand . W
Darwesh Khan, A
| ImBBS 7 T
7 | Dr.Muhammad Ajmal Mohmand 23.11.1985 \(y 1-07-2001
Khan S/O Zarin Khan | a9 .
MBBS ' 10.04.67 | _ S TR
Dr. Fazal Rehman 58.04.1966 | 23.11.1995 01-07-2001
S/0 /Mohmand
‘Muhammad Amir Agency
Khan, MBBS/ MPH |
Dr. Mustafa S/O 01.03.1961 | 241 1.1995 01-07-2001 (
Behramand, MD |/ Swat |
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Secretary Health Department, | B ‘ é’] § ;.
Government of Khyber Pakhtunkhwa, _ o /
Peshawar . . - T '

Subject:  Departmental Appeal against Notification Dated 17-10-2017 whereby

Sir, .

the services of the appellant are regularized with effect from 01-07-
- 12001 instead from initial date of appointment

The applicant submits as follo\évs |

l.

That T was appomted as ‘Women Medical Officer (BPS 17) in the Health
Departrnent on contract basis by the competent authority in the prescribed
manner in the year 1995

) That the said contract was extended from tlme to ‘time. Meanwhlle the:

Government of Khyber Pakhtunkhwa erstwhile NWEP promulgated. NWFP
Civil Servants (Amendment) Act (IX) 2005 wherein the services of all the
contract employees were regularized.

. That after the plomulgatlon of the aforesaid Act, I have been regulauzed'-

with effect from 01- 07 2005

That the Govemment of Khyber Pakhtunkhwa again amended the section 19 |
of the’ Khyber Pakhtunkhwa Civil Servant Act, 1973 vide Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2013. :

. That after the pfomulgation of the aforesaid Act, I was under legitimate

expectancy that my revised regularization order will be issued with effect
from initial date of appointment but in vain, my colleagues filed a Writ
Petition No 3960-P/2014, 2107-P, 1184-P/2015, 1345-P & 2005-P/2016. In
pursuance of which my services are regularized with effect from 01 -07-2001
instead of initial date of appointment.

That my colleagues are regularlzed with effect from the initial date of
appointment whereas L. have been regularized w.e. f 01-07-2001 Wthh is
against the law, rules and pol1cy



————

Yy b

7. That the Notlﬁcatlon dated 17-10-2017 is agamst the K.P Civil belvm‘ct
1973, the rules framed there under and the dlctums of the superior courts of .
Pakistan, hence needs rectification.

It is, therefore, requested that keepmg in view the law rules, pollcy and
dictums of the superior courts of Pakistan, the Notification dated 17-10-2017
‘may kindly be amended to the effect that the services of the applicant be .
regularized with effect from the initial date of appomtment 1.e., 03 12-1995
with all back benefits.

Applieant;

- 18 Nov ).o;?

Copy to:

1. Chief Secretary, Govt of Khyber Pakhtunkhwa,’ Peshawal
2. Director Genel al, Health Services, KP Peshawar :

e b A | e =t



IN THE KHYBER PAKHTUNKHWA SERVICE TR]BUNAL PESHAWAR

C.M No = /7070

‘ In . :
SGlVlCG Appeal No _/ aQ—r?zéZ /20 / éz .

O "*w Ly, éw Versus Govt of KP through Chief Secty & ot'lwél'é o

[

Application for glvmo findings on para No 5 of the facts and

“ground (h) of the title Service appeal, as.no findings and _]lldgzlll(.llf

is given on it in the judgment dated 12-11-2019 rendered by this
Honorable Tribunal in identical service appeals '

‘ Rcs-pcctfull_y'Shc'wcth,

-
W

The appellant submits as follows:

g

€ )Cf/')/, Dol

ke

e T

2%

1.

I~

That the title service appeal is pending adjudxcatlon before this Honmable _.
Count which is fixed for healmg today. '

That identical service appeals have been dismissed by this - Honorable
Tribunal vide judgment dated 12-11-2019. In the Para No 11 of the said

judgment, it has been mentioned that the case of Dr M Igbal has not been
contested by the learned counsel, which is wrong and. incorrect. In fact the

appointment order and regularization order of the Dr M Iqbal both lmvo been

~annexed with service appeals, as the same has been referred in para No 5 and.

ground- (h) of the title service appeal and the same was vehemently agitated
at the bar during the course of arguments and in the instant service appeal,
the appellant is pressing the same. Hence the same may kindly be considered
and findings be given thereon. (Co‘py'ol’tlw judgment is filed herewith and
annexed as Annex-CM/1) '

[t is, therefore, prayed that the on acceptance ol?'_'i"‘he"‘in_Sla‘nt
application, this HMonorable Tribunal may kindly be pleased to gi\_/é findings
on para No 5 of the facts and ground (h) of the title Service appegl, as no
findings are given on it in the judgment dated 12-11-2019 passed \by this
Honorable Tribunal in identical service appeals. '

Appellant,

Through .
M Ayub Khan Shinwari
Advocate, Peshawar
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INTHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

et

C.M No 2020
In A
Service Appeal No /20

- % RN :
O \«\\O\\\ é\ 2 \K“S Versus Govt of KP through Chief Secty & others

AFFIDAVIT

I Ox 1< Yol DI NU s g hereby  solemnly
affirm and state on oath that the contents of the accompanying application
are true and correct to the best of my knowledge and belief and nothing is
kept concealed from this Honorable Tribunal.

L



IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Yoo .

| ‘Service Appeal No.
o . . e TP <!-u whwa
& el Frisunal
. w.::"zz—z‘;
| | llm,eé:ﬁm% I
Dr Akram Khan S/o Arbab Khan

L SMO Nowshera , ’.....Appellant

. ,Govemment of Khyber Pakhtunkhwa through Chief Secretary, Peshawar
. Secretary to Governrnent of Khyber Pakhtunkhiwa, Department of Health,
~ Peshawar. =
3 Secretary to Government of Khyber Pakhtunkhwa, Estobhshment

" Department, Peshawar.
4. Secretary to Government of Khyber Pakhitunkhwa, Finance Departrnent
. Peshawar.
- 5. ‘Dn'ector General Health Servrces Khyber Pakhtunkhwa, Peshawar

bo el

..... . ..Respondents

Semce Appeal Under Sectlon 4 of Khybe}%"rq«p e~
'Pakhtunkhwa Service Tribunal Act, 1974 against | ‘”‘J ,,Jl
Notlﬁcatlon dated 17-10- 2“17 '

-Respectfully Sheweth ' ‘ S m

.L‘ Ir‘L“; !.{
.
' S ERSiuiwar

| 'Bnef but relevant facts of the case are as follows

1 That the appellant was appointed as Medlcal Officers (BPS-17) in the -
o respondent Department on contract basis by the competent authority in the
: prescnbed manner after fulﬁl]mg all the codal formalities vide appointment

. Fk}!‘”’ #ar—el 2l‘til'der dated 27-11-1995. (Copy of the appointment crder is filed herewith

e T

and attached as Annex-A)

He LR = :
é’/ [ /2? 2 That the said contract -was extended from time to time. Meanwhile the
Government of Khyber Pakhtunkhwa erstwhile NWFP promulgated NWFP
,C1v11 Servants (Amendment) Act (IX) 2005 whereby Section 19 of the
NWFP (now Khyber Pakhtunkhwa). Civil Servant Act, 1973 was amended
' and the services of all the contract employees were regularized.

3. That thereafter respondent No 3 ie, Secretary, . Establishment and
’ -Admmlsu‘atlon Department, Regulatlon Wing, Khyber Pakhtunkhwa,
~ Peshawar issued a directive dated 10- 08-2005, wherein all the administrative
. ‘Secretaries of the province were directed to the effect that all the
' Government employees whose-services are regularized under the NWFP




_ Appeal No. 318/2018

Date of Institution ... 06.03.2018

|  Dae ofD”ecisiah 12112009 N Pt
.':.'.ﬂf;;-‘,'Dr Akram Khan S/O Arbab K.han, SMO, Nowshers. .. (Appellant)
VERSUS o

‘Govemment of Khyber Pakhtunkhwa through Chref Secretary, Peshawar and four
iothers o .. (Respondents)

------

I :..-:Present

MR MUHAMMAD AYUB KHAN SHINARL, Qe
e ’{Advocate el - Forappellant. *3* & fvi

‘ MR M. RIAZ KHAN PAINDAKHEL,
o Asmstant Advocate General ‘

| MR.ZIALLAH,
R _::,:‘:Deputy District Attorney

- e For respondents ,: Pexiugwar

R IVIEMBER(Executwe)
- MEMBER(Judicial)

This' judgment | shall dispose -o"f the instant service appeal as well as

;connected service appeal no: 317/2018 titled Dr. Alif Jan, no. 319/2018 titled Dr.

" :A-.‘-:Mamoon Elah1 10. 325/2018 titled Dr Sheikh Muhammad Faroog Azam, no. -

.v:‘;"'}.’-326/2018 tltled Dr Muhammad Hasham no. 327/2018 titled Dr. Sultan-un—lea

L .'-'no 328/2018 tltled Dr. Syeda Shahnaz Jabeen no. 332/2018 titled Dr. Shahlda

e _'H!';.Hussam Bukhan ‘no. 342/2018 titled Dr Zafar. Igbal, .no. 358/2018 titled Dr. :

: :'i_;'_i'v,.Muhammad Zahld no. 359/2018 titled Dr. Alamgeer Khan no. 360/2018 titled Dr o

. Yousaf Khan no. 361/2018 titled Abdur Rashrd no. 557/2018 txtled Dr Hafiz Zxa—_




: 3 'and‘facts are mvolved therem
2., ."'Arguments of the learned counsel for the -f)arties heard and record perused.

o0 ARGUMENTS:

;. _:El'_;e'amed eounsel for the appellant argued that he was appointed as Medical
Otﬁcer in the Health Department on contract basis through notlﬁcatlon dated

27 11 1995 That upon promulganon of Khyber Pakhtunkhwa civil servants

Amendments) Act: (IX) 2005 where-under section-19 of Khyber Pakhtunkhwa
B C1v1l Servants Act 1973 was amended and resultantly services of contract .

employees ‘were regulanzed Respondent no. 3 (Secretary Estabhshment) through

T . ]etter dated 10. 08 2005 mermed that as a sequel to Act of 2005, the cmplo}’ees for

appellant and others whxch compelled thém to ﬁle writ petmon no 1510/17 before

> eshawar High Court Peshawar Whlch was allowed vide Judgment dated
18 ll 2008 After recelpt of above Judgment services of the apnellant/others were
revulanzed w.e.f the date of promulgatlon of Act 2005 i.e 23.07.2005. However

| .ﬂser_wces .of a colleague of the petmoners namely Muhammad Igbal son of Amir

: Walz Khan, wae. appointed on' 08.07.1998 were regularized frem the date of

; ;;c@ﬁtractual appointment vide notification dated 09.12.2006. e, r f‘ T

Ay Lodd
PN #




Learned counsel for the appellant further argued that subsequently the

:Kh'yber Pakhtunkhwa Crvrl Servants Act, 1973 through Act of 2013, where-under

;'j;;'_'those""employees appomted to a post in the prescribed manner on or after

‘;07 2001 t0-23.07.2005 on contract basrs shall be deemed to have been appointed

L ,_lon 'regular basrs For unplemeutatron, the petitioners again approached the

a ‘;"ﬂt"::frespondents but got a lukewarm response and agam knocked the door of Peshawar:

L -Vhrgh Court, Peshawar through writ petition no. 3960-P/2014, Wthh was decrded on

;_20 12 2016 The rnatter was referred to the respondents in the hght of Sectron—S of

' me Act of 2013 for appropnate decision. Thereaﬁer ‘the respondents through'

-'.l’mpug‘rted notification dated . 17.10.2017 regularized the servrees of the
_; g -'j:‘appellant/others w.e.f  01.07.2001. Feeling . aggneved the appellant filed
_i,idepartmental appeal on 11.11.2017, which remained unanswered, hence, the. present .
f»'servrce appeal. As there was no. break in the service of the appellants, therefore
: thev were entrtled for regulanzatmn from the date of initial appomtment on contract
vba51s Act of 2013 was a beneﬁcral legrslatlon through whrch services of the
: employees were to be regularized from the date of initial appointment on contract

-'ibasrs Rehance was placed on case law reported as 2012 PLC(C S) 602, 2014

i :',SCMR_,1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

- 05 ‘Leamned Deputy District Attomey argued that there was hardly any confusion

= 'th.at' services of the appel]ant/others were regularized w.e.f 01.07.2001 on.the

':.strength of Act of 2013 As the act did not allow regularrzatlon of contract

L ‘_‘:}?;'-appomhnent from the date of mrtlal appomtment i.e 27.11.1995 thus the actron of

o : t_he_ -r_espondents was not suffering from any legal infirmity. Moreover the Peshawar

rnment of Khyber Pakhtunkhwa made further amendments in Section-19 of - -



!
b

gh Court, Peshawar Whlle decrdmg wnt petltlon no..3960-P/2014 oh 20.12.2016
ted'to constitute a cornrmttee m the light of Section-5 of the Act referred to
e and the petrtloners were drrected to file department appeals It was clear
“eyond any shadow of doubt that through the above Judgment the Peshawar High
Court, Peshawar had . not regulanzed their services. However if they were not
satrsﬁed from the rehef granted by the august Court they were at liberty to assail the

same before the august Supreme Court of Pakrstan

o He further contended that present service appeal is hit by Rule—23 of Khyber
) '.:;.;",'V’Pakhtunkhwa Service Tnbunal Rules, 1974 for the reason that the appellants were
e :};Edemandlng the sarhe relief through the present service appeal, as was sought in writ

- 1'.._.}-‘__":j_-'petltron no 3960-P/2014 This pornt has already been decided by the competent

‘_;}‘-forum, therefore the present servrce appeal was not maintainable. He further invited
J ""l.""‘_l;_'attentron to regularrzatron of Dr. Muhammad Iqbal notrﬁed on 09.12. 2006 The said
doctor was regularized on the basm of Sectron—23 of Khyber Pakhtunkhwa crvrl.
iiservants Act, 1973, thus parallel cannot . ~ be drawn between the two cases. 1t also
settled the issue of dlscnmmatlon agrtated by the appellant. Reliance was placed on
case law reported as 1990 MLD 1283, 2019 SCMR 349 and Judgment of this

o :v‘;-_'l‘“ribunalzdated 25.04.1990 passed in service appeal no. 964/2016.

o 07 Leamed Assrstant Advocate General also invited attentron of this Trlbunal to .
the fact that the followmg doctors earlier appomted on contract basrs were
subsequently appomted on regular basis on the recommendatlons of Khyber

Pakhtunkhwa Public Service Commission:-

1 Dr Qalser Zaman - . | N
2 Dr SaJJadAhmad




. . L

: Dr. M. Hamayun

r. Syed Shahnaz Jabeen
'~:Dr Shahid Hussain Bukhari
iDr Zafar Igbal.

*Dr M. Hashim .
*Dr.:Sheikh M. Farroq Azam
).*Dr. Sultan-un-Nisa.

1 hése, detalls were not dlvul6ed by the learne ‘% counsel for the appelhut during

B arguments How a Civil servant; appointed  through Public Service Commission .

- S _CQ}lld lay claim for regular appomtment from the date of contractual appomtment.?

CONCLUSION

: 08 Beforc dilating on thc merits of the case, we deem it appropnate to flag the
crmcal 1ssue of appomtment of Dr Qalser Zaman ( date 19.10. 2000) Dr. Sajjad
o ""A:'..-V"Ahmad (date 15 09. 1997), Dr. M. Hamayun (date 27.1. 1998), Dr. Syed Shahnaz
- -'iJabecn(date 12.07.2004), Dr. Shahid Hussain Bukhari (date 08.02. 2005), Dr. Zafar
| ",_'.f':{"‘"ilqbal (date 16.03. 2005) Dr M Hashim (date 08.02.2005), Dr. Sheikh M. Farroq
Azam (date 07.09 2007) and Dr. Sultan-un-lea (date 07.09. 2007) on regular basis
on the recommendatmns of Khyber Pakhtunkhwa Public Service Comm1ssmn The
"Hdates in the brackets indicate datc of their regular appomtment It is pertment to
L x,":;‘)omt out that though relevant notlﬁcatlons about their regular appomtment have
‘f_ -?-_’;'-f:been anncxed with the service appeals but their learned counsel kept mum over it
L _fi'..-'tor reasons best known to h1m Stnctly gomg by the rules semonty in such cases is
> .f-‘.-'i:’a551gned on the ba513 of merit list a551g;ned by the Khyber Pakhtunkhwa Public
~iSerwce Comxmssmn Kcepmg in view the aforementioned posmon it is not clear
B -‘fgxlvh'éther scmonty was a551gned to above petitioners from the date of regulanzatlon
- j.i‘_ﬁ‘-or etbpomtment through Public Service Conmimission. As this issue was;\;toperly '
- /., ‘;ralsed/aguated by the leamed counsel for the petlttoners ‘so we would not like to

a‘ddressv it.

B E*’{:*—.hd\"’air




dz d'-'I"':7‘.10.2017‘,Awhereltmder their services W'ere regularized w.e.f 01.07.2001 and .
de: _'."request to allow thern regularizatilon from'the date of initial ap]aoihtrnent on
' "'f"'l,'fcontract basrs on’ 23 11. 1995/re1evant date. The appellants were appointed as

° -jMedlcal Ofﬁcer on ‘contract basrs v1de order dated 27.11. 1995/reievant date. After‘ A

‘.':'::l':-vi.?'promulgatlon of Khyber Pakhtunkhwa Civil Servants (Amendments) Act (IX) 2005

""f»"amendments were brought in Sect10n~l9 of Khyber Pakhtunkhwa C1v11 Servants '

;;;Act;:. 1973 and services of contract employees were regularized. However when
) -::'respondentslfa.rled to act accordmg to the above enactment, the appellants knocked
l_.:the door of Peshawar High Court, Peshawar by way of filing writ pet[mon no. 1510-
: P/2007 dec1ded on 18.11. 2008 Thereafter their services were regulanzed from the
| jl-'j:date of enactment of Act of 2005 i.e 23.07. 2005 Thereafter, Section-19 of Khyber

QL ,Pakhtunkhwa ClVll Servants Act 1973 was further amended and those employees

fappomted in the prescnbed manner to service or post on or after 1¥ July 2001 till

t,u

refe_‘rred to above, which forced them to file another writ petition no. 3960-P/2014
;‘lbefore'fPeshawar-'High Court, Peshawar. The mechanism to redress anomalies in the
; "‘l'..,sald act was available in Sectton-S of the Act referred to above, therefore the

. '_ _.‘;";Peshawar High Court, Peshawar through judgrnent dated 20.12.2016 remanded the

' ‘~-'~=’f’case to respondents for de0151on after thorough deliberations ai:d accordmg to the

o e Spmt of above referred provmon It resulted in issuance of 1mpugned notification

o dated 17. lO 2017 but that too fa1led to redress the grievances of the appellants They




ract basrs It is pertment to pomt out that 1f the appellants were not satisfied
he judgment of ,P_eshawar High Corirt, Peshawar dated 20.12.:2016 the same
d he easily assailed before the august Supreme Court of Pakistan by filing
A, however, the 'appellants‘ .remamed eilent for unknown reasons. Having
ttamed ﬁnahty, now it has become a story of the past and no rehef can be claimed

~on the strength of the same.

e,

lO We have careﬁrlly scrutmlzed the entire record spec1ally amendments

}br'ought in Khyber Pakhtunkhwa Civil .Servants: Act, 1973 through separate
o eqactments but were unable to ldy hand on any legal lacuna. We observed that

'-"~'thoﬁlsands of government servants benefited from the legislation referred to aboves

;Had there been some legal mﬁrmrty, it could have been assailed by them in the . -

3 A_',‘.j_,competent court of law? Interpretauon of statutes by the learned counsel for the
. .‘appellant was beyond our comprehensxon He was unable to produce any supportmg
;i'{j"fmatenal through Wthh he could estabhsh his claim. Had his clarm carried any

“_;":welght it mrght be easrly defended by quotmg cases of similar nature from other -

v.':departments if given regulanzatlon dernanded by the appellants from a parneular '

: 'date Furthermore attention of the learned counsel for the appellant was also invited

B ‘.:"‘to}rlouﬁcatlon dated 17. 10 2017, where-under services of 680 con&act employees
P rVere-regularized from various dates but hone of them challenged this order except -
‘ -:"the appellants However, learned counsel for the appellant was not in a position to
- grve an)r convincing resporlse/reply |

: 11 ‘_ . As regards regularization of services of Dr. Muhammad Iqbal are concerned

- that was dealt with under Sectron—23 of the Khyber Pakhtunkhwa Civil Servants

:\ v-t.-wa, “

|

A SR e P !
4’".&. }L i HERCE S Ak N ,

e b N oo i

|




12, " As a'sequel to the above, the - - appeal is dismissed. Parties are left to

* . “béartheir owncosts. File be consigned to the record room.
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IN THE KHYBER PAKHTUNKHWA SERVI(“E TRIBUNAL PESHAWAR

E")\ ,"L ’uc, Loﬂ, -

CM No ' /2020

‘ In )
Service Appeal No /‘;?,a?- /] 120/ 5} N

S%\««« Velsus -.‘Govt of KP through Chief Secty & others -

}
|
i-
Application for giving findings on para No 5 of the facts and

-ground (h) of the title Service appeal, as no findings and ju(l'omcnr

is given on it in the judgment dated 12-11-2019 tendere(l bv this
Honorable Tribunal in l(]cnthdI service appeals

“

~ Respectfully Sheweth,

The appellant submits as follows:

] :

~

That the title service appeal is pending adj udlcauon before this Honorable
Court, which is fixed for hearing today.

That identical service appeals have been dismissed by this Fonorable
Tribunal vide judgment dated 12-11-2019. In the Para No 11 of the said

Judgment, it has been mentioned that the case of Dr M Igbal has not been

contested by the learned counsel, which is wrong .and incorrect. Iri fact the
appointment order and regutarization order ol the Dr M Iqbal bdth’ihavc been

annexed with service appeals, as the same has been referred in para No 3 and..
ground-(h) of the title service appeal and the same was vehemently agitated

at the bar during the course of arguments and in the. instant service appeal,

the appellant is pressing the same. Hence the same may kindly be considered

and lindings be given thereon. (Copy’ol‘ the judgment is Gled herewith and

annexed as Annex-CM/I)

It is, therefore, prayed‘_ that the on z»icce_p{ance 017'.'1'_!1_efinsm‘m
application, this Honorable Tribunal may kindly be pleased to gnc ﬁnclinn\'
on para No 5 of the facts and ground (h) of the title Service appegl. as no

findings are given on it in the judgment dated 12-11-2019 passed\by this
Honorable Tribunal in identical service appeals.

- Appellant,
. Through

M Ayub Khan Shinwari
Advocate, Peshawar
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IN-THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

CMNo /2020
' In
Service- Appeal No 120

Versus Govt of KP through Chief Secty & others

D 73 AN «\\0\\.‘_»\ é\ a \xoé e;@;w;
- (

AFFIDAVIT

I O 1< &)t DI WU Wag 2 o hereby  solemnty
affirm and state on oath that t!1¢56;011te11ls of the accompanying application
-~ are true and correct to the best of:my knowledge and belief and nothing is
kept concealed from this Honorable Tribunal. ' /g/
‘ ‘ L

Deponeni




[

- SMO Nowshera

. PF"!“ . . .t'.'

. .Govemment of Khyber Pakhtunkhwa through Chief Secretaly, Peshawar
2. Secretary to Government of Khyber Pakhtunkhwa, Department of Health,

J

P 3T

-IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No ___, 2/

Dr Akram Khan S/o Arbab Khan

Versus

_' Peshawar.
3. Secretary to Government of Khyber Pakhtunkhwa, Estshlishment
_Department, Peshawar.
4. Secretary to- Government of Khyber Pakhtunkhwa, Finance Department,
"~ Peshawar.
3. Dlrector General Health Serv1ces Khyber Pakhtunkhwa, Peshawar.

. IRIREREES Respondents
Servrce Appeal Under Sectlon 4 of Mybev TR s
Pakhtunkhwa Service Tribunal Act, 1974 against | I
Notxﬁcatlon dated 17-10-2“17

Respectfully Sheweth

'Bnef but relevant facts df the case are as fo]lows

1. ~That the appellant’ was appointed as Medrcal Ofﬁcers (BPS-17) in the

- respondent Department on contract basis by the competent authority in the
- prescribed manner after fulfilling all the codal formalities vide appointment

Fitedto-agrder dated 27-11-1995. (Copy of the appointment crder is filed herewith

and attached as Anuex—A)

CERELT g Jalr

L3 fz? 2 That the said contract -was extended from time to time. Meanwl‘ule the

Government of Khyber Pakhtunkhwa erstwhile NWFF promulgated NWFP
Civil Servants (Amendment) Act (IX) 2005 wherezs Section 19 of the
NWFP (now Khyber Pakhtunkhwa) Civil Servant Act, 1973 was amended
and the services of all the contract employees were regularized.

‘That thereafter respondent No 3 ie., Secretary, Establishment and

~Adnnmstratron Department, Regulation Wing, Khyber Pakhtunkhwa,

Peshawar issued a directive dated 10-08-2005, wherein all the administrative

. Secretaries of the province were directed to the effect that all the

Government employees whose: services are regularized under the NWEF




- Appeal No. 318/2018 (

Date of Institution ...  06.03.2018 | \\'.1\__ ‘
Date of Decision ... - 12.11.2019 NG e
N DrAkram Khan S/0-Arbab Khan; SMO, Nowshera. (Appellant)
VERSUS
Govermnent of K.hyber Pakhtunkhwa through Chief Secretary, Peshawar and four
others g ‘ (Respondentt)
-l I"’resent"
" MR. MUHAMMAD AYUB KHAN SHINARL, e e e
Advocate ; - Forappellant, - =& & ot 2 208

- MR.M. RIAZ KHAN PAINDAKF[EL
Asswtant Advocate General ’

) MR ZIALLAH, _ 4 _
.. Deputy District Attorney , - -~ For respondents.
MRAHMAD HASSAN, ' ' — MEMBER(Executive)

. "MR. MUHAMMAD AMINKHANKUNDI -~ = MEMBER(Judicial)

- JUDGMENT:

AHMAD HASSAN, MEMBER:- .

This judgment shall dis'p‘o,se' of the instant service appeal as well as

: (;.om.lecte‘d.service appeal no. 317/2018 titled Dr. Alif Jan, no. 319/2018 titled Dr.
’: _Mhrﬁoon Elahi, no. 325/5018 titled Dr. Sheikh Muhalﬁmad Farooq Azam, no.
-‘32.'64/201'8l titied-Dr. Muhammad Hasham, no. 327/2018 titled Dr.' Sultan-un-Nisa,
'_ no. 328/2018 tltled Dr Syeda Shahnaz Jabeen, no. 332/2018 titled Dr. Shahida-
Hussam Bukhari, no. 342/2018 titled Dr. Zafar, Igbal, -no. 358/2018 titled Dr.
: Muhammad Zahld, no. 359/2018 titled Dr. Alamgeer Khan, no. 360/2018 titled Dr.

" "Yousaf Khan, no. 361/2018 titled Abdur Rashid, no. 557/2012 titled Dr. Hafiz Zia-

1"-.‘"~-... Lol 7,




e R Ty ey
. <

" contt‘actual appointment.vide IlOt]ﬁ'Cﬂth[] dated 09.12.2006.

-

‘:ul-Hablb no. 845/2018 ‘titled Dr. Sa_]_]ad Ahmad, no. 846/2019 titled, Dr. Qaizar

."Zarnan and no. 847/2015 tlt]ed Dr Muhammad Hamayun as similar question of law

‘-an_d facts are involved therem.

02, ~‘Arguments of the learned counsel for the j)arties' heard and record perused.

.A.RC’UMENT‘S-

- 03 .‘%Learned counsel for the appellant argued that he was appointed as Medical

) -";Otﬁcer in ‘the Health Department on contract basxs through notxﬁcat:on dated '
27.11.1995. That upon promulgatton of Khyber Pakhtunkhwa civil servants
}’_.’(Amendments) Act (IX) 2005, where-under section- 19 of Khyber Pakhtunkhwa
»ClVll Servants Act, 1973 was amended and resultantly services of contract

: f...._employees were regulanzed. Respondent no.3 (Secretary Establishment) through

letter dated 10.08.2005 informed that as a sequel to Act of 2005, the employees for

all mtents and purposes would be deemed to be civil servants except pemlon After :

the said enactment reSpondent no. 3 was reluctant- to regulanze the services of the

‘_::_appellant and others Which .'compelled them to ﬁle writ petition no 1510/ 17 before
. :Peshawar High Court, Peshawar which was allowed vide Judgment dated
-. 18.11.2008. After receipt of above Judgment services of the +ppellant/others were
'regu-larized'w.e;f the date of promulgation of Act 2005 i.e 23.07.2005. However,

:'serv1ces of a colleague of ‘the petitioners namels y Muhammad Iqbal son of Amir

Waiz Kban was appomted on '08.07.1998 were regularized from the date of

T

L
e T ——




- 1 '.:Kh\fber Pa.khtunkhwa C1v1l Servants Act, 1973 through Act of 2013, where-under

: :‘those employees appointed td a post in the prescribed manner on or after
01 07 2001 to 23.07.2005 on contract basis shall be deemed to have been appointed ‘

= ""‘on regular basis. For unplementatlon, the petitioners again approached the

‘ '.resp.ondents but got a lukewarm response and again knockecl the door of Peshawar

' h12h Court, Peshawar through writ iaetitlon no. 3960-P/2014, which was decided on

' :20 12.2016. The matter was referred to the respondents in the light of Section-5 of

'A‘":Lne Act of 2013 for appropnate demsron Thereafter, the respondents through

' Almpugned notification ‘dated 17.10.2017 regularized the services of the

,"appe'llant/others w.ef - 01.07.2001. Feeling aggrieved, the appellant filed
_depaltrnental appeal on 11.11.2017, which remained unanswered, hence, the present
' iservice ap;ieal.l As there was no hreak in the service of the appellants,- therefore,
thev were entltled for reguianzanon from the date of initial appomtrnent on contract
bas1s Act of 2013 was-a beneﬁcral legrslatron through which seri\/lces of the

employees were to-be regularized from the date of initial appomtment on conptract

'basls Rehance was placed on case law reported as 2012 PLC(C S) 602, 2014

. <SCM.RA.1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

05. »L‘earned Deputy District Attorney argued that there was hardly any confusion
' that services of the appellant/others were regulariied w.e.f 01.07.2001 on the

strength of Act of 2013. As the act did not allow regularization of contract

L appomtment from the date of 1mt1al appomtment ie 27.11.1995 thus the action of

th‘e.respondents was not suffermg from any legal infirmity. Moreover, the Peshawar




;'same before the august Supreme Court of Pakistan.

W

1gh‘ Court, Peshawar thle dec1dmg writ petltlon no.- 3960-P/2014 on 20.12. 2016

u'ected to constitute a comrmttee 1n the light of Section-5 of the Act referred to

.ve and the petitioners were directed to file department appeals. It was clear

X eyond any shadow of doubt that through the above judgment the Peshawar High
‘ ;";Court Peshawar had not regulanzed their services. However, if they were not

- :.-ff.?'satlsﬁed from the relief granted by the august Court they were at liberty to assail the

1

1

|

!

' |
|
|
[

-: 06 , He t‘\thher contended that present service appeal is hit by Rule-23 of Kh}_/ber
- Pakhtunkhwa Service Tribunal Rules, 1974 for the reason that the appellants were
: demianding the same relief through the present service appeal, as was sought in writ
- lpetmon no. 3960-P/2014 This point has already been decided by the competent

; . forum therefore the present service appeal was not maintainable. He further invited

at‘tentlon to regularmatlon of Dr. Muhammad Iqbal not1ﬁed on 09 12.2006. The said

doctor was regularized on the basxs of Section-23. of Khyber Pakhtunkhwa civil

\ servants Act 1973, thus parallel cannot be drawn between the two cases. It also
settled the issue of dis¢rimination agitated by the appellant. Reliance was placed on
case law reported as 1990 MLD 1283, 2019-SCMR 349 and judgment of this

" Tribunial dated 25.04.1990 passed in service appeal no. 964/2016.

| 07, ) Learned Assistant Advocate General also invited attention of this Tribunal to
- the fact. that the following doctors earlier appointed on contract basis were
. subsequently appointed on regular basis on the recommendations of Khyber

- Pakhtunkhwa Public Service Commission:-

- 1.- Dr. Qaiser Zaman
. 2. Dr. Sajjad Ahmad




3: Dr. M, Hamayun -
: Dr. Syed Shahnaz Jabeen .
5.Dr. Shahid Hussain Bukhari
.. Dr. Zafar Igbal
/. 'Dr. M. Hashim .
8. .Dr. Sheikh M. Farroq Azam
-+ 9. Dr. Sultan-un-Nisa. ‘
£ . These details were not divulged by the Ieameg counsel for the appellant during

R /.. arguments. How a civil servant; appointeéd  through Public Service Commission

L cq'gld lay claim for regular appointment from the date of contractual appointment.?

‘,
k

- CONCLUSION:

D ST

- 08. .- Before dilating on the merits of the case, we deem it appropriate to flag the

e R

| ‘q;it‘i.éai'iss:ug of appointment of Dr. Qaiser Zaman ( date 19.10.2000), Dr. Sajjad

. Ahmad (date 15.09.1997), Dr. M. Hamayun (date 27.11.1998), Dr. Syed Shahnaz
- Jabeen(date 12.07.2004), Dr: Shahid Hussain Bukhari (date 08.02.2005), Dr. Zafar

Igbal (date 16.03.2005), Dr. M. Hashim (date 08.02.2005), Dr. Sheikh M. Farroq

: | : AAz"am (date 07.09.2007) and Dr.-Sultan-un-Nisa (date 07.09.2007) on regular basis

Qﬁ the recommendations of Khyber Pakhtunkhwa Public Service Commission. The

. datcs m the braékets indicate dzﬁe of their regular appointment. It is pertinent to
pomt out that though relevant notiﬁcations aboﬁt their regular ‘appo‘intmcn; have
:-1]‘).@6;! énne;xed with the service appeals but their learned counsel kept mum over it
R tor Ireasdns best kqow'n to him. Strictly going by the rﬁles seniority in such cases is

' a551gned on the basis of m\erit list aslsigned by the Khyber Pakhtﬁnkhwé Public
'--S'erylicé Commission. :v'Keeping in view thé aforementioned position, it is not clear

; A:‘.- lw'hﬂé;tﬁer Senioﬁty was asg;ig;ned to above petitioners from the date of reéular_ization
;)r_aﬁbOthent through lPubli;: .Service Commission. As this issue was;;foperly

- /‘, o féiséd/agitated by the learned cé;msel for the petitioners, so we woild not like to
'a;i'(:i‘r;:Ss it.




A'Through thirteen separate service appeals the appellants assailed notlﬁcatlon'
:";';dated 17.10. 2017, where- under their services were regularized w.e.f 01.07 2001 and
L rn e-,a’ 'reqrrest to allow them regularizatipn from the date of initial appointtrlent on
‘ Vj‘coﬁtract’ basis or1 23.1 1.1'995/re1evar1t date. The "appellants were appointed as
T Medicai Ofﬁcer on contract basis vide order dated 27.11.1995/relevant date. After
promulgatlon of Khyber Pakhtunkhwa Civil Servants (Amendments) Act (IX) 2005

s amendments were brought in SBCUOI]-19 of Khyber Pakhtunkhwa C1V1I Servants

’ 3".Act 1973 and services of contract employees were regularized. However when

- respondents failed to act according to the above enactment, the appellants knocked
the door of Peshawar ngh Court, Peshawar by way of filing writ petition no. 1510-
, P/2007 decided on 18.11. 2008 Thereaﬂer the1r services were regulanzed from the
| date of enactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber
: ,Pakhtﬁnlrhwa Civil Servants Aet, 1973 was further amended and those employees
| appoirited in the prescribed-manner to service or post on or after 1* July 2001 till
4 3{07.2005 on contract basis were deemed to have been‘appointed on regiular basis.

1
v

Again respondents were not ready to treat the appellants on the basis of afn;rendment

referred to above, which forced them to file another writ petition no. 39i60-P/20I4
-before Peshawar High Court, Peshawar. The mechanlrsm to redress anomaheo in the
. sard act was available in Sectxon-S of the Act referred to above, therefore the
Peshawar High Court, Peshawar through _;udgment dated 20.12.2016 remanded the

: ‘-,caae to respondents for decrslon after thorough deliberations a.:.d accordmo to the

spmt of above referred prov1510n It resulted in issuance of unpugned notification

- Adated 17. 10 2017 but that too failed to redress the grievances of the appellants They




k CPLA however, the appellants remamed silent for unknown - reasons Having

;attamed ﬁnahty, now it has become a story of the past and no relief can be claimed

_ on the strength of the same.

10 We have carefully scrutinized the entire record specially amendments

.. -brought in Khyber Pakhtunkhwa Civil Servants: Act 1973 through separate
-enactments but were unable to lay hand on any legal lacuna. We observed that
[ tlﬁ;s’a_nds of government servants benefited from the legislation referred"?_to aboves
;"_Had: tnere been some legal infirmity, it could have been assailed by them in the .

competent court of law? Interpretation of statutes by the learned counsel for the

-

| appellant was beyond our comprehension. He was unable to produce any snpporting
X matenal through 'Yvhich he could establish his claim. Had his claim carried any
| \veight; it might be easily defended by quoting cases of similar nature ﬁom other
A,dvepartments if given regulanzatlon demanded by the appellants from a partlcular
o -vdate Furthermore attention of the learned counsel for the appellant was also invited
A‘to_no_t1ﬁcat10n dated 17.10.2017, where-under services of 680 contract employees
' :"were regularized from various dates but none of them challenged this order except
. the appellants. However, learned counsel fc;r the zapnenant'was not in a position to

'A gilfe any convincing response/reply. .

"1 1 ~-As regards regularization of services of Dr. Muhammad Iqbal are concerned

’ ':'that was dealt w1th'under Sectlon-23 of the Khyber Pakhtunkhwa Civil Servants



Actl 973 and this fact was not contested by the learned counsel for the appellant.

ntire case record is quite cléar that he did not avail the benefits of regularization

o A.":-?';‘A"(lﬁt{tefcr'reci.to above. As such his case is not akin with that of the appellants and

e t]'nl_ey(‘:anno't claim similar treatment by quoting it as a precedent.

12. . As a sequel to the above, the -~ appeal is dismissed. Parties are left to

. bear their own costs. File be consigned to the record room.

‘MAD HASSAN)

Vi i rmpompe o7 MEMDER

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER '

'ANNOUNCED
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR-

C.M No 12020
' In :
Service Appeal No- /20

/

Versus Govt of KP through Chief Secty & others
. ) . |

O s: \'&\\a\\-é\ a ‘\\g@m@—“é““

 AFFIDAVIT

I Ox [<hdecr Fugeal SR g do - hereby  solemnly
affirm and state on oath that the contents of the accompanying application
~ are true and correct to the best of my knowledge and belief and nothing is

kept concealed from this Honorable Tribunal. , A L/;D)
o :

Deponent




H

TN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

| Service Appeal No __, >/

DrAkram Khan S/o Arbab Khan,
- SMO', Nowshera

g Versus

L AGovernment of Khyber Pakhtunkhwa through Chief Secretaly, Peshawar.
2. Secretary to Government of Khyber Pakhtunkhwa, Depamnent of Health,
.~ Peshawar.
Secreta.ry to Government of Khyber Pakhtunkhwa, Estu hlishment
Department, Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa, Finance Department,
" Peshawar.
5. Dlrector General Health Serv1ces Khyber Pakhtunkhwa, Peshawar.

[\

-
a3

L
(S ]

Service Appéal ﬁnder Sectlon 4 of Khybev "?""‘;”‘"m. e

Pakhtunkhwa Service Tribunal Act, 1974 agamst co a2 [
Notlficatlon dated 17-10-2"17

Respectfully Sheweth,
Bnef but relevant facts of the case are as follows

1 That the appellant was appointed as Medlcal Ofﬁcers (BPS- 17) in the

- respondent Department on contract basis by the competent authority in the

: - prescribed manner after fulfilling all the codal formalities vide appointment
Flitedto-tagrder dated 27-11-1995. (Copy of the appomtment crder is filed herewith

and attached as Annex-A)
e
‘97,:?[/3” 2. That the said contract -was extended from time to time. Meanwhile the
Government of Khyber Pakhtunkhwa erstwhile NWFE promulgated NWEFP -
Civil Servants (Amendment) Act (IX) 2005 wheres Section 19 of the
NWFP .(nbw Khyber. Pakhﬁmkhwa) Civil Servant Act, 1973 was amended
and the services of all the contract employees were regularized.

3. That thereafter respondent No 3 ie., Secretary, Establishment and
. - Administration Department, Regulation Wing, Khyber Pakhtunlhwa
- Peshawar issued a directive dated 10-08- 2005, wherein all the admmlh,t:atwe
 Secretaries of the province were directed to the efiect !that all the

Government employees whose - services are regularized undér the NWE}
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others : :

(Respondentq)

‘For aPpellﬁnt. "'-:; ik}

For respondents..

MEMBER(Executive)
MEMBER(Judicial)

i
i

This judgment shall dispose of the instant service appeal |as well as_ -
connected service appeal no..317/2018 titled Dr. Alif Jan, no. 319/2018 titled Dr.

" 'Mamoon Elahi, no. 325/2018 titled Dr. Sheikh Muhammad Farooq Azam, no.

‘ '326/201‘8 titledADr- Muhammad Hasham, no. 327/2018 titled Dr.‘SuItan-un-Nisa

: ‘  _no 328/2018 tltled Dr. Syeda Shahnaz Jabeen, no. 332/2018 titled Dr Shahida

". Hussam Bukhari, no. 342/2018 tltled Dr. Zafar. Igbal, no. 358/2018 titled Dr.

' Muhammad Zahid, no. 359/2018 titled Dr. Alamgeer Khan, no. 360/2018 titled Dr

’Yousaf Khan, no. 361/2018 titled Abdur Rashid, no. 557/2018 titled Dr. Hafiz Zia-




~=ul-Hab1b no. 845/2018 titled Dr Sajjad Ahmad no. 846/2019 titled Dr. Qaisar

'."Zaman and no. 847/2015 titled Dr Muhammad Hamayun as similar question of law

"-'md facts are mvolved therein.

02 , _‘Arguments of the learned counsel for the parties heard and record perused.

E '.ARGlJMENTS- .

N 03 ':Leamed counsel for the appellant argued that he was appomted as Medical

' '1‘~":~Otf' icer in the Health Department on contract basis through notrﬁcatxon dated
‘:;27.11 1995. That upon promulganon of Khyber Pakhtunkhwa cilvil servanta_
-;':(Amendrnents) Act (IX) 2005, where-under section-19 of Khyber Pakhtunkhwa

) ;'le Servants - Act, 1973 was amended and 1esultantly services of contract.
’ i._,employees were regularized. Respondent no.3 (Secretary Estabhshment) th.rOugh

letter dated 10.08.2005 informed that as a sequel to Act of 2005, the employees for

all mtents and purposes would be deemed to be civil servants except pension. After

the said enactment respondent no.3 was reluctant to regulanze the services of the

“‘;-;-“appellant and others which. compelled them to ﬂle writ petmon no. 1510/ 17 before
;..-.Peshawar High Court Peshawar which was allowed vide ‘judgment dated
'.’18 11 -2008. After recerpt of above Judgrnent services of the ~ppellant/others were
regularized' w.e. £ the date of promulganon of Act 2005 ie 23. 07 2005 I—Iowever
_ serv1ces of a colleague of the petltroners namely Muhammad Iqbal son of Amir
- Waiz Khan, was appomted on 08.07.1998 were regularized from the date of

' eentractual appointment vide notification dated 09.12.2006. . T




Learned counsel for the appellant further argued that subsequently the

,,covemment of Khyber Pakhtunkhwa made further amendments in Sect10n—l9 of

2 ’;Khvber Pakhtunkhwa ClVl.l Scrvants Act, 1973 through Act of 2013, where-under
- :‘,‘those employees appointed to a post in the prescribed manner on or after
-'(_)'l.0v7.‘2001 to 23.07.2005 on contract basis shall be deemed to have been app01nt¢d

"‘onA_:'Ee'gular basis. For implementation, the petitioners again approached the

'.réspondents but got a lukewarm response and again knocked the door of Peshawar
‘ ~high Court, Peshawar through writ petition no. 3960-P/2014, which was decided on
20.12.2016. The matter was referred to the respondents in the light of Section-5 of

' 1heAct of 2013 for appropriate decision. Thereafter, the respondents through

impugned notification ‘dated  17.10.2017 regplarized the services of the
_ appellant/others w.e.f -01.07.2001. Feeling aggrieved, the vappellant filed
glcpal'tmental appeai on 11.11.2017, which remained unanswered, hence, the present
‘ “service‘ appeal.. As there was no break in the service of the appellants,. thefefore,
.

) K’ - bams Act of 2013 was a beneﬁcxal legislation through which services of the

thev were ent1tied for regulanzatlon from the date of initial appointment on contract

ernployees were to-be regularlzcd from the date of initial appointment on contract

"delS Reliance was placed on case law reported as 2012 PLC(C S) 602, 2014

_SCMR 1289 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

_05“. : - ‘Learned Deputy District Attorney argued that there was hardly any confusion
that" services of the appellant/others were regulariied w.e.f 01.07.2001 on th'e

‘ strength of Act of 2013. As the act did not allow regularization of contract
o appomtment from the date of initial appomtment ie 27 11.1995 thus the action of

: th'e resp’ondents was not suffering from any legal infirmity. Moreover, the Peshawar




»

ghéC:,ourt, Peshawar, while decidiqg writ petition no. 3960-P/2014 on 20.12.2016

(»llr:eiéted to constitute a committee irr the light of Section-5 of the Act referred to
ove and the petltloners were directed to file department appea]s It was clear
‘,._“eyond any shadow of doubt that through the above Jjudgment the Peshawar High
’ '_:-.E."Cour't, ~-Peshawar had not regulanzed theu' services. However, if they were not

satlsﬁed from the relief granted by the august Court they were at liberty to assail the

, :_f o “‘same before the august Supreme Court of Pakistan.

06 i :.He further contended that present service appeal is hit by Rule-23 of Khyber

‘lPakhtuhkhwa' Service Tribunal Rules, 1974 for the reason that the appellants were
- 'demandmg the same relief through the present service appeal as was sought in writ
- petltlon no. 3960-P/2014. This pomt has already been dec1ded by the competent
| E -forum, therefore the present service appeal was not mamtamable He further mvrted

3 attentlon to regulanzatlon of Dr. Muhammad Iqbal notrﬁed on 09.12.2006. The said
doctor was regularized on the basis of Section-23 of Khyber Pakhtunkhwa civil

'__servantsi_Act, 1973, thus parallel cannot be drawn between the two cases. It also

case law feported as 1990 MLD' 1283, 2019 SCMR 349 and judgment of this

Tribunal dated 25.04.1990 passed in service appeal no. 964/2016.

'.‘07‘. ‘Learned Assis_témt Advocalt'e'.Gene'ral also invited attention of thisj Tribunal to

I the'.'fact_. that the foilowing doctors 'eaIIier- appointed on contract .basis were
r‘subsequently appointed .on regular basis on the recommendations of Khyber
o Pat(htunkhwa Public Service Commission:-

- 1.- Dr. Qaiser Zaman .

. 2. Dr.Sajad Ahmad - | SE i '

:.:"settled the issue of discrimination agitated by the appellant. Reliance was placed on-



3+ Dr. M. Hamayun »

.. Dr. Syed Shahnaz Jabeen

5:" Dr. Shahid Hussain Bukhari

6. ' Dr. Zafar Igbal

/. Dr. M. Hashim .

| :.Dr. Sheikh M. Farroq Azam

; , £ 00 - 9. Dr. Sultan- un—lea

ik f ' .'Tlrese details were not dlvuloed by the learned counsel for the appell'mt during
£ ...

A arcruments How a Civil servant appomte.;[ through Public Service Commission

‘could lay cIalm for regular appomtment from the date of contractual appomtment?

=1

- CONCLUSION:

. i
- 08. :- Before dilating on the merits of the case, we deem it appropriate to flag the

o ﬂcrmcai issue of appomtment of Dr Qarser Zaman ( date 19.10. 2000) Dr. Sajjad

TR

: Ahmad (date 15. 09 1997) Dr M. Hamayun (date 27.11.1998), Dr. Syed Shahnaz

o ',Jabeen(date 12. 07 2004), Dr. Shahld Hussain Bukhari (date 08 02.2005), Dr. Zafar

_‘ '-Iqbal‘.(datc 16.03.2005), Dr. M. Hashim (date 08.02.2005), Dr. Shelkh M. Farroq
’ .Azam (date 07.09.2007) and Dr. Sultan-un-Nisa (date 07.09.J2007) on regular basis
on "the‘ recommendations of Khyber Pakhnmkh‘;n/a Public Service Commission. The
' dates m the, brackets indicate date of their regular appointment. It is pertinent to
_ poirﬁ out that though relevant ‘notifications about their regular 'appointmenr havr:
:-be{.err ﬁnncxed with the service appeals but their learned counsel ‘kept mum over it
e for rpasons best known to him. Strictly going by the rules s;:nioﬁty' in such cases is
' ,~-'e‘lssigtv1'ed on the basis of merit list assigned by the Khyber Pakhtlrn]ch\xra Public

' 'SerVicp Comr‘njssion.:Keeping in view thc; aforementioned position, it is not clear
o _whéther 'senioriry was assigned to above petitioners from the date of regularization

B N not-

* or appointment through Public. Service Comimission. As this issue was; properly

- /@} . raised/agitated by the learned counsel for the petitioners, so we would not like to

oy e

address it.

[
i
"'795’!




Through thifteen separate service appeals the appellants assailed notlﬁcatlon

Ldated 17. 10 2017, Where-under thetr serv1ces were regularized w.e.f 01. 07:2001 and
L s made a request to allow them regulanzatlon from the date of initial appointment on

' ;contract bams on 23.11. l995/relevant date. The appellants were appomted as

Medzcal Ofﬁcer on contract ba513 vide order dated 27.11. 1995/relevant date After

f_’ Pl' Omlﬂgatlon of Khyber Pakhtunkbwa Civil Servzmto (Amendments) Act (IX) 2005
"amendments were brought in Sect10n-19 of Khyber Pakhtunkhwa C1v1l Servants
~"Act 1973 ‘and services of contract cmployees were regularized. However when

N {espondents failed to act according to the above enactment, the appellants knocked

the door of Peshawar High Court, Peshawar by way of filing writ petition no. 1510-

~ P/2007 decided on 18.11.2008. Thereaﬁer, their services were regularized from the
date of epactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber

+ Pakhtunkhwa Civil Servants Act, 1973 was further amended and 'those employees

appomted in the prescribed manner to service or post on or after 1% July 2001 till
3 :07.2005 on contract basis were deemed to have been appointed on regular basis.
Again respondents were not ready to treat the appellants on the basis of amendment

ref,erred to above, which forced them to file another writ petition no. 3960-P/2014

/ before Peshawar High Court, Peshawar. The mechamsm to redress anomalies in the
. sexd act was available in Sectlon-S of the Act referred to above, therefore, the
‘ _ -Peshav;'ar High Court, Peshawar through judgment dated 20.12.2016 remanded the
: =-.case to respondents for decmon after thorough deliberations a:: d according to the
spmt of abové referred prowsxon It resulted in issuance of nnpugned not1ﬁeatlon

' ...~dated 17.10.2017 but that too falled to redress the grievances of the appcllants They

--"f wwere adamant for regulanzatlon of service ﬁ-om the date of initial appointment on




‘r’act basis. It is pertinent to point‘ out that if the appellants were not satisfied
the judgment of Peshawar ngh Court, Peshawar dated 20.12.2016 the same

o.uld be easily assailed before the laugust Supreme Court of Pakistan by filing

:-CPLA however ‘the appellants remamed silent for unknown reasons Having

-,j-.'..i-'attamed ﬁnallty, now it has become a story of the past and no relief can be claimed

: '-on the strength of the same.

10 We have carefully scrut1n1zed the entire record specially amendments

y ‘_"brou eht in Khyber Pakhtunkhwa Civil Servants: Act, 1973 through separate '

exractments but Wwere unable to lay hand on any legal lacuna. We observed that

' ’A.:t}giapds of govemment servants benefited fmm the legislation referred to aboves
- f'}H&d there been some legal mﬁrmrty it could have been assa1led by them in the
,,competent court of law? Interpretahon of statutes by the learned counsel for the
: "appellant was beyond our comprehension. He was unable to produce any supportmg
' "'.materlal through wh1ch he could establish his claun Had his claim carried any
‘ wperght., it might be easily defended by quoting cases of similar nature from other

“.departments if given regularization demanded by the appellants from a partlcular

-'-date Furthermore attention of the learned counsel for the appellant was also invited

A'-'topnot1ﬁcatlon dated 17.10.2017 where-under services of 680 contract Xemployees

‘ _,-7-\vere regularxzed from various dates but none of them challenged this order except

the appellants However, learned counsel for the a;ppel.lant was not in a posrtlon to

. nge any convincing response/reply.

.f,lv | - As regards regulanzatlon of serv1ces of Dr. Muhammad Iqbal are concerned

) '"‘that was dealt w1th under ‘Section-23 of the Khyber Pakhtunkhwa Civil Servants
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.1973 and this fact was not éoﬁtested by the learned counsél for the éppellant.

Fl‘ltlre case record is qulte clear that he did not avail the benefits of regularization

"n-:'Act refcrred to above. As such ]ns case is not akin with that oi the appellants and

thjesr'}carmot claim similar treatment by quoting it as a precedent.

J

: 12 . As a sequel to the above, the - - appeal is dismissed. Parties are left to

_.béa‘tj-their own costs. File be consigned to the record room. _ ‘

HASSA_N)

/L//éz% opornpa P MEMBER

(MUHAMMAD AMIN KHAN KUNDI) -
 MEMBER | g t
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IN THF KHYBER PAKHTUNKHWA SERVICE TRIBU\TAL PESHAWAR

CMNo 12020

In .
Service Appeal No / .7?’-/2 /j 120/ 5/

O g Y. - ~ e o
SN 1@,‘?1,0/9 &bl Versus JGovt of KP through Chiel Secty & others -

Application for giving findings on para No 5 of the facts and
ground (h) of the title Service appeal, as no findings and judgment
is.given on it in the judgment dated 12-11-2019 rendered by this
FHonorable Tribunal in identical service appeals

" Respectfully Sheweth,

The appellant submits as folows:

1. That the title s service appeal is pendmg adjudicalton before this Honmab
Court, which is fixed for hearing today. S

o

appointment order and regularization order of the Dr M Igbal bolh havc been

annexed with service appeals, as the same has been referred in para No 5

ground-(h) of the title service appeal and the same was vehemently agitated
at the bar during the course of arguments and in the. instant service appeal.
the appellant is pressing the same. Hence the same may kindly be considered

v
and Findings be given thercon. (Copy ol the judgment is iiled herewith and

annexed as Annex-CM/1)

It is, thercfore, prayed that the on acceptance of the™ instant
ppllmtmn this Honorable Tribunal may kindly be pleased to give Iln(lmux

on para No 5 of the facts and ground () of the title Service appes

findings are given on it in the judgment dated 12-11-2019 passed by this . -

Honorable Tribunal in identical service appeals.

Appellant,

~Through

' ‘M Ayub Kha n Shinwari
Advocate, Peshawar

That identical service appeals have been dismissed by this Honorable
Tribunal vide judgment dated 12-11-2019. In the Para No I'l of the said
judgment, it has been mentioned that the case of Dr M Iqbﬂl has not been
contested by the learned counsel, which is wrong and incorrect. Ini fact the

1. a8 no
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IN THE KHYBER PAKH'I;UNKHWA SERV-ICE TRIBUNAL, PESHAWAR
C.M No . /2020

In :
Service Appeal No - /20

-

D 7:) ‘ \«\\O\\?\ (X 2% . \\C(-é“\_QQ,\(\

Versus . 'Govt of KP through ChiefSecty‘& others
AFFIDAVIT

I DJ\ l< Wdeea b Gt D "Li Mgl o hereby  solemnly
“affirm and state on.oath that the contents of the a accompanying application
-are true and correct to the best of my knowledge and belief and nothing is
‘kept concealed from this Honorable Tribunal. : ] A
oo b yR
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DrAkram Khan S/o Arbab Khan _ Lo T 4
SMO Nowshera o _ - T e ..Appellant

Ny .
: f“‘-.»ﬂs;--., s Versus L

o L ‘Govemment of Khyber Pakhtunkhwa through Chief Secretary, Peshawar.
2. Secretary to ‘Government of Khyber Pakhtunkhwa, Department of Health,
.. 'Peshawar. |
3. Secretary to Government of K.hyber Pakhtunkhwa, Ests 17hshment
‘Department, Peshawar.
4. Secretary to Government of Khyber Pakhtunkhwa Finance Dep‘anment

_ Peshawar.
- 5. Dlrector General Health Serv1ces Khyber Pakhtunkhwa, Peshawar

Responden ts

Service Appeal Under Sectlon 4 of Mybel TR e
Pakhtunkhwa Service Tribunal Act, 1974 agamst G o d
Notlﬁcatlon dated 17—10-2“17 '

-

ReSpectfully Sheweth

Bnef but relevant facts of the case are as follows: AL

t

1. " That the appellant was appointed as Medlcal Ofﬁcers (BPS-17) in the

. respondent Department on contract basis by the competent authority in'the

' - prescribed manner after fulfilling all the codal formalities vide appointment
Flledtn- i@¥rder dated 27-11-1995. (Copy of the appointment cvder is filed herewith

and attached as Annex-A) . -
;= -:- L--.\f' !
fa" 2 That the said contract -was extended from time to tume. Meanwhile the

- Government of Khyber Pakhtunkhwa erstwhile NWFE promulgated NWFP
Civil Servants (Amendment) Act (IX) 2005 wherez, Section 19 of the
NWFP (now Khyber Pakhtunkhwa) Civil Servant Act, 1973 was amended
and the services of all the contract employees were regularized.

3. That thereafter respbndent No 3 ie., Secretary, Establishment and
. - Administration Department, Regulation Wing, Khyber Pakhtunkhwa,
" Peshawar issued a directive dated 10-08-2005, wherein all the administrative
~ Secretaries of the pfov'mce were directed to the effect. that all the

Government employees whose- services are regularized under the NWFF
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. Appeal No. 318/2018 { Cs
Date of Institution ...  06.03.2018 | { , Py
Date of Decision ... - 12.11.2019 N, e
. Dr. Akram Khan $/0-Arbab Khan, SMO, Nowshera. o (Appellant)
VERSUS
| ;"Govemment of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and four
others : (Respondents)
_Present:
' MR. MUHAMMAD AYUB KHAN SHINARI, e e
~ Advocate - -~ Forappellant. =& & i 2200

: - MR.M. RIAZKHAN PAINDAKHEL,
' ‘Assistant Advocate General

| MR ZIALLAH, | , .
. . Deputy District Attorney - - For respondents. . ’
" MR. AHMAD HASSAN, " . MEMBER(Executive)

. 'MR. MUHAMMAD AMINKHANKUNDI - MEMBER(Judicial)

- JUDGMENT;

" AHMAD HASSAN, MEMBER:-

ThlS judgment shall dispose of the instant service appeal as well as

f:.om.lecte:d:service appeal no. 317/2018 titled Dx. Alif Jan, no. 319/2018 titled Dr.
‘_Manioo'n Elahi 1o. 32‘5/2018 titled Dr. Sheikh Muhammad Farooq Azam, no.
-'326/2018 titled.Dr. Muhammad Hasham, no. 327/2018 titled Dr. Sultan-un-Nisa,

~ no 328/2018 tltled Dr Syeda Shahnaz Jabeen, no. 332/2018 titled Dr. Shahida

' HussamBukhan, no. 342/2018 titled Dr. Zafan Igbal, no. 358/2018 titled Dr.

. 'V.I'\./iﬁh:.antlmad'Za}ﬁd, no. 559/;018 titled Dr. Ajanngeer Khan, no. 360/2018 titled Dr.

A'~Y'0u'saf Khan, no. 361/2018 titled ‘Abdur Rashid, no. 557/2012 titled Dr. Hafiz Zia-
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' '~an,d facts are involved therein. '

eoﬁtraciual appointment vide notification dated 09.12.2006.

-=ul-Hab1b no. 845/2018’ titled Dr Saj_]ad Ahmad, no. 846/2019 titled Dr. Qaisar

. A !Zaman and no. 847/2015 titled Dr Muhammad Hamayun as similar question of law

t

-02. _ ’Argdments of the iearned counsel for theparties heard and record perused.

.~ 'ARGUMENTS:

) 03 Learned counsel for the appellant argued that he was appointed as' Medical
: -'-Otf' cer in the Health Department on contract basis through notlﬁcatlon dated
: 7__;27 11.1995. That upon promulgatxon of Khyber Pakhtunkhwa civil servants
‘.}:"_:I(Amendments) Act (IX) -2005,, where-under section-19 of Khyber Pakhtunkhwa
.}'_C.ml Se;vapts “Act, 1973 was amended and resultant‘ly services of contract
R _».‘_er:rip"loyees were regularized. Respondent no.31 (Secretary Esf[abh'_shndeﬁt) through
letter date.d 10.08.2005 informed taat as a sequel to Act of 2005, the employees for
¥, all mtents and purposes would be deemed to be civil servants except pension. After
: Athe sald enactment respondent no.3 was reluctant to regulanze the services of the '
" A;;lappellant and others which compelled them to file Writ petitioix no. 1510/ 17 before
3 :Peshawar High Court Peshawar which was . allowed v1de Judgment dated
18.11.2008. After recelpt of above judgment services of the e_ppellant/others were

- regularized: w.ef the date of promulgatlon of Act 2005 i.e 23.07. 2005 However,
: serv1ces of a colleague of the petmoners namely Muhammad Iqbal son of Amir

. Waiz Khan, was appointed on 08.07.1998 were regularized from the date of




A Leamed counsel for the appellant further argued that subsequently the
"government of Khyber Pakhtunkhwa ‘made further amendments in Sect:on-19 of
:;lKhvber Pakhtunkhwa C1v1I Scrvants Act, 1973 through Act of 2013, where-under
- ijt'lo_o.se~-employees appomted to a post in the prescribed manner on or after
(:)1_.'07.‘2'00~1 to 23.07.2005 on cootraot basis shall be deemed to have been appointed
= "~“on" j‘r’e'gular basis. For ixnplemootatiorx’ the petitioners again approached the

.;e.splo_ndents but got a lukewarm response and again knocked the door of Peshawar
‘ E high Cburt, Peshawar through writ petition no. 3960-P/2014, whicﬁ was decided on

|
20.12.2016. The matter was referred to the respondents in the light of Section-5 of

' “"zd_loAct of 2013 for appropriate ‘decision. Thereaftet, the respondefnts through
A'impugned notiﬁcatioo ‘dated 17.10.2017 regularized the sorvic?:es of the
appellant/others w.e.f - 01.07.2001. Feeling aggrieved, the .app.el.lant filed
doparﬁnental appeal on 11.11.2017, which remained unanswered, hence, the present

: sorvice appeal.‘ As there was no break in the service of ;Lhe appellanto, therefore,

tﬁey were enﬁtled for regulaﬁiation from the date of initial appointment on contract

Vo bdsis. Act of 2013 was a beneﬁcial legislationﬂthrough which services of the

‘ er.np:loyees. were to-be regularized from the date of initial appointment on contract

delS Reliance was placed on case law reported as 2012 PLC(C.S) 602, 2014

'SCMR 1289, 2019 PLC (C.S) 103, 2009 PLC (CS) 389.

‘05‘-. .. Leamed Deputy District Attorney arguéd that there was hardly any confusion
that- services of the appel]ant/others were rcgolariied w.e.f 01.07.2001 on the
'vstrength of Act of 2013. As the act did not allow regularization of contract

E :_:: appomtment from the date of initial appomtmmt i.e 27.11.1995 thus the action of

' the respondents was not suffenng from any legal infirmity. Moreover the Peshawar




High Court, Peshawar, while deciding writ petition no. 3960-P/2014 on 20.12.2016

dff.‘ecte'(‘i‘ to constitute a committee in the light of Section-5 of the Act referred to
ve: and the petmoners were dueeted to file departrncnt appeals. It was clear
e :__eyond any shadow of doubt that through the above Judgment the Peshawar High
: ';“Court Peshawar had not regulanzed their services. However if they ‘were not
i ;jiiisatrsﬁed from the relief granted by the august Court they were at hberty to assail the
‘ _~_-_jsame before the august Supreme Court of Pakrstan |

; 06 : .~:.He further contended that present servi‘ce appeal is hit by- Rule-23 of Khyber
Eukhmhkhwa Service Trihunal Rules, 1974 for the reason that the appellants were

' derrianding the same relief through: the present service appeal, as was sought iu writ’
i " p-et:i'tihon no. 3960-P/2014. Thrs point has already been decided by the competent
1j-forum therefore the prescnt service appeal was not mamtamabic He further invited
._attermon to regularization of Dr. Muhamrnad Iqbal notified on 09.12. 2006 The qmd
doctor was regularized on the basis of Section-23 of Khyber Pakhtunkhwa civil
A; eerr/ants Act, 1973, thus para]lel cannot - be drawn between the two cases. It also
'settled the issue of discrimination agrtated by the appellant. Rehance was placed on
case law reported as 1990 MLD 1283, 2019-SCMR 349 and Judmeut of this

T.ribunal.dated 25.04.1 990 passed in service appeal no. 964/2016.

'_7‘:07-. Learned.‘Assistan‘t Advocate General also ihvited attention of this Tribunal to

thé“fact‘. that the foilewrhé doctors earlier. appointed on - contract basis were
-eubsequently appointed ‘on- regu}ar basis on ‘rhe recommendations of Khyber
"+ Pakhtunkhwa Public Service Commission:-

- 1 Dr. Qaiser Zaman
- 2. Dr. Sajjad Ahmad '




3: " Dr. M. Hamayun
4.. Dr. Syed Shahnaz Jabeen
5. Dr. Shahid Hussain Bukhari
6. . Dr. Zafar Igbal
7.” Dr. M. Hashim .

.-.Dr. Sheikh M. Farroq Azam
*9..-Dr. Sultan- un-Nisa.

. These details were not dxvuloed by the leéarned counsel for the appdh-n during

r"

'argu_mcnts. How a civil servant; appointe] through Pub_hc Service Commission

. _cqiild lay claim for regular appointment from the date of contractual appointmeht?

CON CLUSION:

R 08 . Before dilating on the merits of the case, we deem it appropnate to flag the
| ) é;ifiéal 1ss‘ue of appointment of Dr. Qaiser Zaman ( date 19.10. 2000) Dr. Sajjad
a lAhmad (date 15 09 1997) Dr M Hamayun (ddte 27.11.1998), Dr. Syed Shahnaz
. {A",Jabeen(date 12.07. 2004), Dr: Shah1d Hussain Bukhari (date 08.02.2005), Dr. Zafar
.':I'_qbal..(date 16.03.2005), Dr. M. Hashim (date 08.02.2005), Dr. Sheikh M. Farrogq

R ‘Azz.un.(-date 07.09.2007) and Dr. Sultan-un-Nisa (date 07.09.2007) on regular basis

qﬁ the recommendations of Khyber Pakhtunkhwa Public Service Commission. The

détés in the brackets indicate date of their regular appointment. It is pertinent to

pomt out that though relevant notlﬁcatlons about their regular appomtment have

:--,bef;n- gnnexed with the service appeals but their learned counsel kept mum over it

.. for reasons best known to him. Strictly going by the rules seniority in such cases is

' j;-assig:n_ed on the basis of merit list assigned by the Khyber Pakhtunkhwa Public
— S'efvice Commission._Keeping in view the aforementioned position, it is not clear

‘. . -whether seniority was assigned to above petitioners from the date of regularization

neot

© ' or appointment through Public Service Commission. As this issue :Wa34proper_ly

o 'Araised/agitated by tﬁg learned cdunsel for the petitioners, so we would not like to
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address it




f"rThrough thirteen separate service appeals the appellants assailed notlﬁcatlon

da ed 17. 10 2017, where-under thelr services were reoulanzed w.e.£01.07.2001 and

.;_-rnade-a request to allow them regulanzatlon from the date of'initial appointment on

N contract basis on 23.11. l995/relevant date. The appellants were appointed as

Medlcal Officer on contract ba515 vide order dated 27.11. 1995/relevant date. After

. 'promulgatlon of Khyber Pakhtunkhwa Civil Servants (Amendmeuts) Act (IX) 2005

: amendments were brought in Section-19 of Khyber Pakhtunkhwa Clvﬂ Servants

) ‘:Act 1973 and services of. contract ernployees were regularized. However when

respondents failed to act accordmg to the above enactment, the appellants knocked

theA door ‘of Peshawar High Court, Peshawar by way of filing writ petition' no. 1510-

~ P/2007 decided on 18.11.2008. Thereaﬁer, their services were regularized from the

"clate of enactment of Act of 2005 i.e 23.07.2005. Thereafter, Section-19 of Khyber

Pakhtﬁnkhwa Civil Servants,Act, 1973 was further amended and those employees
éppoil_ited in the prescribed-manner to service or post on or after 1% Julyf 2001 till
3::07.2005 on contract basis were deemed to have been‘appointed on regular basis.
Dain_ respo‘ndents were not ready to treat the appellants on the basis of amendment
referred to above, which forced them to file another writ petition no. 3960-P/2014

before Peshawar High Court, Peshawar. The mechamsm to redress anomalies in the

.sald act was available .in Sectxon—S of the Act referred to above, therefore the

| Peshawa; High Court, Peshawar through judgment dated 20.12.2016 remanded the

‘.~~-_eaSe to respondents for decision after thorough deliberations a::d according to the

.-‘spmt of above referred prowsxon It resulted in issuance of 1mpugned notification

' v_-datecl .17.10.2017 but that too failed to redress the grievances of the appellants. They

-

-l

i were adamant for regulanzat1on of service from the date of initial appointment on

Pl




i

‘ !
ct basis. It is pertment to pomt out that if the appellants were not satisfied
the Judgment of Peshawar High Court, Peshawar dated 20.12. 2016 the same
ceuld be easrly assailed before the august Supreme Court of P'tkrstan by filing

:CPLA, however, the appellants rernamed silent for unknown - reasons Having

e r.:'.'r."attamed ﬁnahty, now it has become a story of the past and no relief can be claimed

~on the strength of the same.

o IO We have carefully scrutinized the entire record specially amendments
.l-brought in Khyber Pakhtunkhwa Cwll Servants: Act, 1973 through separate
-enactments but were unable to lay. hand on any legal lacuna. We observed that

- '.:‘thousands of government servants benefited from the legrslatton referred to abovee

k ﬁad there been some legal infirmity, it could have been assailed by them in the

competent coUrt of law? Interpretation of statutes by the learned counsel for the
. appellant 'was,béyond our cemprehension. He was unable to produce any supphrtin g
- materlal 'thr‘(')ttjgh‘yvhich‘he could establish his claim. Had his claim carried any
| 'we‘i.ght; it might be easily defended by quoting cases. of similar nature from other
) (‘ilep‘artrnehts, if given regularization demanded by the appellants from a particular
date _Furtt1ermore, attention of the learned counsel-for the appellant was als-o invited
_A-‘te;:hetiﬁcation dated 17.'10.2017, where-under services of 680 contract employees
' "_v"-wer‘e regularized from various date's but none of them chalirenged this order except
B the appe]]ants. However, learned counsel for the appellant‘\afas not in a position to

'giyej any convincing response/reply. R

: 11 .- As regards regularization of services of Dr. Muhammad Iqbal are concerned

' "'.that ‘was dealt thh under ‘Section-23 of the Khyber Pakhtunkhwa Civil Servants




Act, 1973 and this fact was nct'cohtes'tc,cli by the learned counsel for the appellant.

Ehﬁré case record is cguite clear that he did not avail the benefits of regularization

""f:.?Act refcrred to above. As such his case is not akin with that o} the appellants and
- they cannot claim similar treatment by quotmg itasa precedent
12. As a sequel to the above, the - - appeal is dismissed. Parties are left to

- ,j;bear thelr own costs Flle be con51gned to the record room.

h Y \‘ .
AKMAD HASSAN)

. /@/&WMM Loz MEMBER
(MUHAMMAD AMIN KHAN KUNDI) |
MEMBER

. ANNOUNCED
12.11.2019
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