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VA 09.07.2019 - . ' Appellant. alongwith his counsel present. Mr. Muhammad\?*

L3

Bilal, Deputy District Attorney alongwith Mr. Ikhlaq Hussain,'
Inspector for the respondents present. Arguments heard. To come

up for order on 1§.07.2019 before §.B at Camp Court Abbottabatd.,

ey =

* (Hussain Shah) (Muhammad Amin Khan Kundi)
: - Member ' Member
~ «Camp Court Abbottabad Camp.Court Abbottabad
:11.07.201;9 : ~ Counsel for the appellant and Mr. Muhammad Bilal,

Deputy District Attorney alengwith Mr. Haq Nawaz, ASI for the
respondents present. Due to rush of work, order could not be

" announced. Case to come up for order on 17.09.2019 before D.B.

at Camp Court Abbottabad.
(Hussain Shah) (Muhammad/}ﬁ/t%4 Khan Kundi)
Member Member
Camp Court Abbottabad _ Camp Court Abbottabad
17.09.2919 Appellant alongw1th his counsel and Mr. Muhammad Bllal Deputy

Dlstrlct Attorney alongwith Mr. Haq Nawaz, ASI for ‘the respondents
" present, Arguments heard and record perused.

Vide our detailed judgment of today consisting of five pages placed . _
on file, we partially accept the appeal, set-aside the impugned order and -
reinstate the appellant into service with the direction to respondent-
department to conduct de-novo inquiry strictly in accordance With‘ law -
within a period of 90 days from the date of receipt of copy of this o
judgment; The issue of back benefits will be subject to the outcome of de-
novo 1nq"tnry Partles are left to bear their own costs. File be consigned to
the record room. » , .
e Yy

(MUHAMMAD AMIN KHAN KUNDI)

. -MEMBER
- CAMP COURT ABBOT’_FABAD
(HUSSAIN SHAH)
s MEMBER :
e . ' CAMP COURT ABBOTTABAD




*7) Service Appeal No. 1221/2018

19.02.2019 Counsel for the appellant present Mr Muhammad B1Ial
Khan, Deputy Drstrrct Attorney for the respondents present
Written reply on behalf of respondents not submitted. Leamed
Deputy District Attorney for the respondents requested for
adjournment. Adjourned. To come up for written reply/comments .

on 17.04.2019 before S.Bat Camp Court Abbottabad

(Muhammad Amin/Khan Kundi)
Member .
Camp Court Abbottabad -

17.04.2019 Counsel for the appell'ant present Mr. Muhammad B'il‘al '
~+ DDA alongwith Mr. Muhammad Nazir, H.C for respondents
present. Wrrtten reply/comments submrtted Wthh 1s placed on

file. Case to come up for rejoinder and arguments on 17.06.201-9 P

before D.B at camp court Abbottabad.

(Ahmad Hassan)
, Member .
Camp Court A/Abad

17.06.2019 Counsel for the appellant and Mr. Bila] Ahmad, DDA

for the respondents present.

~* .+ - Rejoinder on behalf of the appellant submitted which is .
placed on record. Learned Counsel for the appellant requests for '_
“adjournment. Adjourned to 09.07.2019 for arguments before the

Chairman / ‘
Member Camp court, A/Abad

D.B at camp court, Abbottabad.
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Mr. Muhammad‘ Aslam Tanoli, Advocate for appellant

~ present.

Learned counsel for the appellant contends, inter-alia, that the

appellant was dismissed from service on 14.11.2010 while the matter
ultimately was brought before the Tribﬁnal in Service Appeal No.
521/2012. The said appeal wasl decided in terms that the appellant
was reinstated in service, however, the respondent department was
allow?jd to hold denovo proceedings in accordance with law. The

departmental authority on the other hand did not-cate to ‘regard the

..judgment of this Tribunal as without holding of enquiry the

respondents imposed punishment of dismissal from service upon the

appellant, hence this appeal.

It was also contended that the order of DPO Mansehra dated
04.05.2018 and of Regional Police Officer, Hazara Range dated
05.09.2018 were almost verbatim copies of each other which was

not legally correct.

In view of the contentions of learned counsel the instant

appeél merit admission for regular hearing. Admit. The appellant is

directed to deposit security and process fee within 10 days. Notices
be issued to the respondents for submission of written
reply/comments on 19.02.2019 before S.B ‘ at camp court

Abbottabad.

k]

Chairfman
Camp court, A/Abad

\‘"‘J
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Form- A

FORM OF ORDER SHEET

g |19

Colirt of - '
_ Case No. - /29\1 /2018
| S:No. | Date of order -Order or other proceedings 'with signature ofj-udlge
proceedings :

1 | 2 3

1 05/10/2018 The,aAppea!‘ of Mr. Fasal Zaman presented today b‘y Mr. -
Muhammad Aslam Khan Tanoli Advocate may be entered in' the |
institution Reéiste'r and put up to the Worthy Chairman for proper .
or.der please. \ | . | . :

This case is entrusted to touring S. Bench at A.Abaditff_pr

preliminary:hegring to be put up thereon _2-1. [2 - 2¢ !8 )

. céﬂ;RMAN




BEFORE HONOURABLE KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL PESHAWAR

Service Appeadl No.fZ/.Z/.Z/Zofg

Faisal Zaman son of Shah Zaman, Caste Awan, R/o Village Malhoo Afzal
Abad Tehsil & District Mansehra (Ex-Constable Old No 544 and New No.
44 District Police Mansehray). A _ =

. Appellant
VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.
3. District Police Officer, Mansehra.

Respondents
SERVICE APPEAL
INDEX
S/No | Description of Document : Ann- ~ Page
‘ exure | No.

1. Appeal and condonation application. 01-13

2. Order dated 14-04-2010 of*DPO Mansehra CAY 14

3. Order dated 24-04-2012 of RPO Atd ' ‘B 15

4, Service Appeal dated 08-05-2012 “C" 16-20

S. | Order dated 21-11-2017 of H-KPS ST D" 121-23 |
6. Order dated 30-01-2018 of DPO Mansehra = 24 w
/. Letter dated 29-01-2018 of IGP “F" 25

8. Request dated 01-02-2018 and reply do’red "G&H" | 26-28

07-05-2009 cf the appellant.

9. Impugned order dated 04-05-2018 of DPO 29

10. | Departmental Appeal dated 21-05-2018 tJr 30-32

11. | Order dated 05-09-2018 of RPO A/Abod/qpp[, e K&L" | 33-34

12. [ FIRNo. 21 dated 02-02-2008 MY 135

12. | Daily Dairy No.11 dated 08-04-2009 "N” [ 36

13. | Judgment/Order dated 25-01-12 of H'able | "“O" |37-44
Peshawar High Court Abbottabad Bench .

14. | Wakalatnama M
App;e ant o
Through \\/\ ,
(Mohammad Aslam Tanoli)

‘ Advocate High Court
Dated: _$-10-2018 at Haripur

FABAK g ot vty e . o e . S sy
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal NO-LZZ[—/Zof?

Faisal Zaman son of Shah Zaman, Caste Awan, R/o Vilaloge
Malhoo Afzal Abad Tehsil & District Mansehra (Ex-Constable
Old No. 544 and New No. 44 District Police Mansehra).

Khybhor Fakhtukhwyg

Service Tribunal AE E e"an

oty o L USS

N VERSUS D;MGGWS'V‘F-QTO 8

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.
3. District Police Officer, Mansehra.

Respondents

SERVICE APPEAL UNDER SECTION-4 OF KPK SERVICE TRIBUNAL
ACT 1974 AGAINST ORDER OB NO. 85 DATED 04-05-2018 OF
THE DISTRICT POLICE OFFICER MANSEHRA WHEREBY THE
APPELLANT HAS BEEN AWARDED MAJOR PUNISHMENT OF
DISMISSAL FROM SERVICE AND ORDER DATED 05-09-2018
(DELIVERED ON 17-09-2018) OF THE REGIONAL POLICE OFFICER
HAZARA REGION ABBOTTABAD WHEREBY APPELLANT'S
DEPARTMENTAL APPEAL HAS BEEN REJECTED.

PRAYER: ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL
BOTH THE IMPUGNED ORDERS DATED: 04-05-2018 AND 05-09-

2018 OF RESPONDENTS MAY GRACIOUSLY BE SET ASIDE AND

ﬁ\ulcdto-—da
thz—c.?-—:g‘rt/
et 19,

APPELLANT BE RE-INSTEATED IN SERVICE FROM THE DATE OF
DISMISSAL WITH ALL CONSEQUENTIAL SERVICE BACK BENEFITS.

FI-??‘espec’ffully sheweth,

1. That earlier the appellant was dismissed from service
by the District Police Officer Mansehra vide Order
dated 14-04-2010 on the dallegations that appellant



got involvaed in a case FIR No. 435 dated 09-04-2009

U/S-2CNS, PS Cantt Abbottabad. (Cbpy of the order
dated 14-04-2010 of DPO is attached as Annex-“A").

That aforementioned order was dppedted against
before the Regional Police Officer, Hazara Range,
Abbottabad which appeal was rejected vide- order
dated 24-04-2012. (Copy of the RPO’s order dated 24-
04-2012 is attached as Annex-“B").

That ’rhereoffer The,oppellon’r fled a service appeadl
dated 08-05-2012 before this Honourable  Service

Tribunal. (Copy of the service appeal dated 08-05-

2012 is attached as Annex-“C").

That this Honourable Service Tribunal while accepting

service appeal vide judgment/order dated 21-11-2017

~ held that whole proceedings were conducted by the

enquiry officer at the back of the appellant much less
opportunity of cross examination or right of defence to
the appellant. The department is at liberty to hold de-
novo proceedings in accordance with law within 90
days of the receipt of this judgment. (Copy of the
Judgment/Order dated 21-11-2017 of KPK ST s

attached as Annex-“D").

That though the appellant was ordered to be
reinstated in service by this Honourable Tribunal on 21-

11-2017 yet he was noft reinstated and taken on duty
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by the respondents il 2‘?-01 -2018 when an order under
letter No.1524-26/OHC dated 30-01-2018 was passed
by the District Police Officer Mansehra whereby'Mr.
Suleman Khan SP Invesfigation Mdnsehro was
appointed as appellant’s 'Inquiry Officer on the
specific instructions by IGP KPK Peshawar. (Copy of
DPO order dated 30-01-18 is dﬂoched.os Annex-“E").

That as submitted above the IGP KPK Peshawar vide
his letter dated 29-01'-2018 interfering ’fhé powers and
jurisdiction of the District Police Officer Mansehra
directed him to conduct De-novo Inquiry against the
appellant  through “*Mohammad Suleman,
SP/Investigation Monsehrd” and final outcome
communicate to him on or before 12-02-2018 which
means that within 14 {fourteen) d’dys' of the issuance
of his order. (Copy'of letter dated 29-01-2018 of the

IGP is altached as Annex-“F”).

That on 01-02-2018, the Inquiry Ofﬁcer'(Mr. Suleman
Khan SP Investigation Mansehra) verbally asked the
appellant to deposit his statement with him. The
appellant requested that the reply he submitted to
fhe Charge Sheet on 07-05-2009 be cénsidered as his
statement in the instant inquiry. (Copies 6f appellant’s
request and reply dated 07-05-2009 is attached as
Annex-“G & H").



10.

0,

ThoT‘upon appellant’s aforementioned reply to the
Inquiry Officer, the appellant was again dismissed from
service by the District Police Officer Mansehra vide
order OB No. 85 dated 04-05-2018. (Copy of order
dated 04-05-2018 is attached as Annex-“I"). |

That no proper déporfmemol de-novo inquiry was
conducted by the respondents as envisaged by the
Idw, departmental rules and regulafions. Neither
Charge Sheet nor Show Cause Nofice was issued fo
the appellant. Copy of Inquiry findings, if ony,Awos
also not provided fo him. Even oppo'r’funi’ry of per'sonol
hearing was not afforded to him by the DPO

Mansehra.

That appellant aggrieved of his dismissal dated 04-05-
2018 preferred a departmental appeadl do’red 21-05-
2018 before the Regional Police Officer, Hazara
Region, Abbottabad. (Copy of departmental appeal
dated 21-05-2018 is attached as Annex-“J").

That the Regional Police Officer, Hazara Region,
Abbottabad did not considered the facts agitated by
the appellant in his departmental appeal and
refected the same vide order dated 05-09-2018 but
copy of ’rhé same was issued on 17-0:9—2018 and that
too on the specific request of appellant. (Copies of
order dated 05-09-2018 of RPO & request dated 17-09-
2018 of appellant are attached as Annex-“K & L").



12.

13.

)

That in fact on 02-02-2008 while appellant posted as
Maddad Moharrir  Police  Station  Phulra  District
Mansehra on his spy information police' arrested the
notorious narcotics paddlers “Shamshair and Yasir”
R/O Shaikh-ul-Bandi Abbottabad trafficking Charras in
a Carry Suzuki. A case FIR No. 21 dated 02-02-2008 u/s-
9C CNSA was registered against them in PS Phulra
District Mansehra. These narcotics peddlers were very
influential and forceful persons. They became inimical
and started hostility against Gppelldn’r. (Copy of FIR
dated 02-02-2008 is oﬂo'ched as Annex-#4).

That on 08-04-2009, when appellant with the
permission of his officers vide Daily Dairy No.11 came
to Abbottabad for taking medicines etc because of
his illness and purchasing some necessary arficles as
he was about to move PTC Hungu for Lower Class
Course. Thd’r due to enmity and as a matter of
vengeance, these narcotics paddlers with ~’rhe
connivance of CIA staff af Abbo’r’robdd got falsely:
involved the appellant in a narcofics case u/s-9C
CNSA by planting Charas on.-him. Otherwise appellant
was innocent and had nothing to do with the
contraband charas. But all this was due fo personal
enmity developed during discharge @@#) official duties
of the appeliant with the influential narcotics paddlers.
(Copy of Daily Diary No.11 dated 08-04-2089 showing

departure of appellant is attached as Annex-“M").



14. That the Honouroble@Peshcwor High Abbottabad
Bench in the year 2012, during the pendency of earlier
departmental appeal before the RPO Abbottabad,
ocquif’red the appellant vide its judgment and order
dated 25-01-2012 of the charge leveled in case FIR
No. 435 dated 09-04- 2009. (Copy of Judgment and |

Order dated 25-01-2012 is attached as Annex-“@").

15.  That responden’rs illegally and with unlawful authority
even contrary to the facts and record have awarded
the appellant with major punishmenfof dismissal from
service; hence instant service appeal, inter alia, on the

following:

GROUNDS:

a)  That both the impugned orders OB No. 85 dated 04-05-
20.18 and 4487/PA do’red 05-09-2018 (delivered on 17-09-
2018) of the District Police Officer Mansehra and the
Regional Police Officer Hazara Region Abbottabad are
void-ob-ihiﬁo, illegal, unlawful, non-speaking without
lawful authority and have been passed perfunctorily,
arbitrarily, whimsical, and slipshod in monher, against the
facts and circumstances of the case, without any reason

| and proof, hence are liable to be set aside.

b) That no proper departmental de-novo inquiry  was
conducted by the District Police Officer Mansehra of

which conduction was mandatory under law - before




@

awarding appellant with major penalty of dismissal from

service.

That neither any Charge Sheet nor Show Cause Nofice
was issued to the appellant. Nor copy of enquiry findings
was supplied to the appellant. Even the appellant was
not afforded with the opportunity of personal hedring

which was mandatory under the law.

That respondents have not freafed the appellant inv
occordoﬁce with law, departmental rules & regulations
and policy on the subject and have acted in violoﬁo'n‘of
Arficle-4 of the constitution of Islamic Republic of
Pakistan 1973 and unlawfully passed the impugned
orders, which are illegal, unlawful, unjust, unfair, contrary
to the facts and circumstances; hence not sustainable in

the eyes of law.

That the appellate authority has also failed to abide by
the law and even did not take into consideration the
grounds taken by appellant in the memo of appeal. Thus

the impugned order of the appellate authority is contrary

“to the law as laid down in the KPK Police Rules 1934,

other departmental rules regulations read with section
24-A of the General Clause Act 1897 read with Article
10A of the Constitution of Islamic Republic of Pakistan
1973.



g)

h)

-That the Honourable Peshawar High Court Abbottabad

Bench vide its judgment and order dated 25-01-2012 had
acquitted the appellant of the charge for which the |
respondents have awarded him with extreme major
punishment of dismissolhffom service. This boin’r has also
not been taken into consideration by respondents while

passing the impugned orders.

That appellant has suffered the agonies of protracted

litigations and ﬂno_nciol hardships due to unemployment
stretched over the years together at the hands of
respondents unnecéssorily despite of his acquittal from
the charge for which he had been dismissed from

service.

That the respondents 2 & 3 hove‘:pqs,sled the impugned
orders under the influence and pressure of the IGP
instructions while in’rerfering in the sole power/jurisdiction
of the competent authority by appointing Inquiry Officer

( Mohammad Suleman, SP Investigation Mansehra).

~That appellant has rendered more than QS'yeors service

in the police department but has been dismissed from

- service by the respondents without any reason,

justification and proof in violation of law, departmental
rules and regulations and principle of natural justice

hence impugned orders need to the set aside.



has been concealed therefrom. /M |
\ ) / A

PRAYER:

It is therefore, humbly prayed that on acceptance of
instant appeal the impugned orders dated 04-05-2018 of
the District Police Officer Mansehra 'ond 05-09-2018
(delivered on 17-09-2018} of the Régioncl Police Officer,
‘quaro Region, Abbottabad respectively may graciously
be set aside and the appellant be reinstated in his service
from the date of dismissal with ail consequen’fidl service

back benefits.

Any other relief which this Honorable Tribunal deems fit in
the circumstance of the case may also gracioysly be

“awarded. ~ /

-
| APPELLANT
THROUGH -
(MOHAMMAD ASLAM TANOL

ADVOCATE HIGH COURT
HARIPUR

Dated: §-10-2018 ; E

AFFIDAVIT | |

|, Faisal Zaman $/O Shah Zaman do hereby sdlemnly declare
and affirm on oath Tth the contents of instant appeal are

frue and correct to the best of my' knowledge and ndThing

Fd

Dated: »~10-2018 Deponent/App Ilé?

(®)




BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Faisal Zaman son of Shah Zaman, Caste Awan, R/o Village
Malhoo Afzal Abad Tehsil & District Mansehra (Ex-Constable
Old No. 544 and New No. 44 District Police Mansehra).

Appellant
VERSUS

1. Provinciol Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.

3. District Police Officer, Mansehra.
Respondents

SERVICE APPEAL
AFFIDAVIT:
|, Faisal Zaman S/O Shah Zaman do hereby solemnly

declare and affirm on oath.that the conf.en’rs.‘of the instant

Service Appeal are true and correc:r to the best of my

knowledge and belief and nothing has been suppressed
from this Honourable Service Tribunal. '
LN
v
Deponent/Appellant

Dated: 3’ 0-2018

Identified ByW

Mohommod Aslam Tanoli
Advocate High Court
At Haripur,




BEFORE HONOURABLE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR -

Faisal Zomon son of Shah Zaman, Caste Awan, R|/o \/illoge
Malhoo Afzal Abad Tehsil & Dis’rric’r_ Mansehra (Ex-Constable
Old No. 544 and New No. 44 District Police Mansehra).

'Agg‘elloni

VERSUS

1. PrO\;/incioI Police Officer, Khybér Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.

3. District Police Officer, Mansehra.,
/ | Respondents

)

}

SERVICE APPEAL

| CERTIFICATE
o
It is certified that no such Appeal on the subject has ever
been filed in this or any other court prior to the instant one.

! .
_ N

s
‘ APPELLANT

|
Dated: £.10-2018
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Faisal Zaman son of Shah Zaman, Caste Awan, R/o Village
Malhoo Afzal Abad Tehsil & District Mansehra (Ex-Constable
Old No. 544 and New No. 44 District Police Mansehra).

' Appellant
'VERSUS

1. Provincial Police Officer, Khyber PokhfunkhWo, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.
3. District Police Officer, Mansehra.

Respondents

SERVICE APPEAL

APPLICATION FOR CONDONATION OF DELAY iN FILING THE

APPEAL BEFORE THIS HONOUR SERVICE TRIBUNAL.

Respectfully Sheweth:

1.

That the Applicant/Appellant has today filed the

- Service Appeal, which may be considered as part

and parcel of this application, against the order

- dated 04-05-2018 and order dated 05-09-2018

(Delivered on 17-09-2018) whereby appellant has
been dismissed from service by the DPO Haripur and
his departmental appeal has been turmned down by
the appellate authority illegally, unlawfully against the
departmental rules and regulations and ogomsT the
facts of the matter. |

~ That impugned orders passed by the departmental

authorities are illegal ab-initio, null & void, without
jurisdiction, lawful authority, in sheer violation of
mandatory statutory provisions of law thus are

- ineffective against the rights of Applicant/Appellant.

That  Applicant/appeliant for the review of the

aforesaid illegal  order submitted a departmental
appeal tfo the Appellate Authority but the same has
not been taken into consideration and turned down



D,

which causes tremendous loss in future of the
appellant.

4.  That as the orders of departmental aulthorities are
void, being passed in sheer violation and derogation

- of the statutory provisions governing the ferms and
condition of service of the appellant, therefore the
same are a nullity in the eyes of law and eing a void
and unlawful orders, causing a recurring cause of
action to the Applicant/Appellant can be challenged
and questioned irrespective of a time|frame. That
impugned order was passed on 05-09-2018 but a copy
of the same was provided on 17-09-2018 and that too
on the specific written request of the appellant
perusing his case rigorously. |

5. That the instant application is being lIfiled as an
abundant caution for the condonation|of delay, if
any. :

6. That the impugned orders are illegal, void ab-initio, a
nullity in the eyes of law thus liable to bel set aside in
the interest of justice.

It is therefore respectfully prayed that on occepf‘ance of the
instant application the delay, if any,.in the filing of the above

titled appeal may graciously be condoned.

rdt
\V{/'

~ Applicant/Appgliant
Through: M}//
| (Mohom&rﬁ\o s m Tanoli)

Advocate H':gh Court
At District Bar Haripur

Dated: §-10-2018

AFFIDAVIT:

|, Faisal Zaman S/O Shah Zaman do hereby solemnly
- declare and affirm on oath that the contents of the instant
application/appeal are frue and correct to the best of my

knowledge and belief. e /w

Dated:_S-10-2018 |
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Better Copy

ORDER

Constable Faisal Zaman No. 544 was proceeded against departmentally
with the allegation that while posted as Madid Moharrar in PS Phular he involved
himself in case FIR No. 435 dated 09-04-2009 U/S 9 CNSA PS Cantt [Abbottabad. The
- Enquiry Officer i.e. Mr. Rasool Shah DSP HQ after conducting proper departmental
enquiry has submitted his report. The allegations of involvement in narcotics business in
the above cited case have been proved. The Learned Court of Additional Session Judge-
H-Judge Special Court Abbottabad has also awarded sentence of 07 years RI with a fine
" of Rs.4000/-. As the constable has been proved guilty by the Enquiry Officer and the
Learned Court, thereforeg the District Police Officer order dismissal of Constable Zaman
No.544from police service with effect from 16-03-2010 the date of order of conviction
of the competent court,' under NWFP Removal from Service (Special [Powers) Ordinance

2000.

o s
[@E /wﬁ District Police Officer

Mansehra

Ty U




| FRO

‘Reader—0IG HAZARA REGION A T . FAN MD. :9318457

No. - /PA Dated Abbotiabad the gL 4 12012,

: Thxs is an order on the representanon of Ex Constable Faisal Zam:m No.544 of
Mansehra District agamst the order of major pumshmenl 1:& dismissal hom servwe by the
District Police Officer, Mansehra vide his OB No. 56 datcd 1&4-’-‘01 a.

.‘.
PRI

Facts leading to his punishment are thal while posted as Madad Moharir PS

. | .
Phulra Mansehira, he involved himself in case F IR No 435 dated 09-04-2009 U/S 9 CNSA PS

Cantt Abbottabad. _ Bt

. Proper departimental enqmry was conductcd by DSP qu Mansehra Rascol Shah.
After conducting a detail enqun-y the EO proved him guilty. On the recommendahon of EO, the
District-Police Officer Mansehra awarded him major pumshment of dasmlssal ftom :,erwce un[der

- RSO2000. - . | ‘ ‘ i

S

" o Aﬂcr receiving the appeal thg comments of DPO Mansehra were obnuncd 'll‘hc
cnquu'y file, appeal & the comments of the DPO were perused. The appcllant was also heard in

person in the orderly room who explained his version.

Al
T

chpmg in view all the records, the appcal is rcjeclcd being graye sllepations|and
aiso 8 badly time barred case.

J}.ﬂ"‘

Deputy InSpector General of Police
R Hazara Region Abbottabad

v?ééa

- Copy of above ‘is forwarded to. the -District Police Officer, Ma.nsehra for

mformauon and necessary action w1th reference to hns Memo: No. 2950/PB dated '>"-02~”012
The Servu:e Roll and Faup Missal conl.mmng Enquuy Flle of the appel]ant are returned herewith.

TR Dcputy ¢etor General of Pohce~
a Hazarg Region Abbattabad

» (C.¢ Khurram Hussam)

o
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ﬁwORE 'm'r: SERV ILE 'IRIBUNAL KPK,
~ PESHAV\g\R |

*

Faisal .Zaman son of Ghah Zaman, Caste Awan 1\/0 o
P I's .
‘Tehsil . & - stlnct . ’\,ianschza _Ex-&_ons_,iabic, :

. 'N?().544.';...._.'..'.'...‘_. .'."...,.'.....;.‘..‘..’.appeiian{

VIR%UQ

it District Pohcc Offnc b Mansehra

2. Deputy }aapector {Zeneral of Police, - Hazara‘

Range, Abbottabad... feesne e anneeeeees Respoudenis |

._APPEAL _AGAINST _THE _ORDER __OF
RESPONDENT NO.1 W3O PASSED AN ORDER
OF __REMOVAL _ FROM SERVICE AND
m—‘spo\'mﬁm* NO. 2"A’" 50 REJECTED APPEAL'_
PREE FRRLD BY Tm APPELLANT.

- PRAYER:
On acceptance of Appeaii the ‘-im}")ugned Order of -~
'Respondehfs No.1 & '\10?. miay kindly be se.t:-a.sidé and -

appellant may kindly b'c:e‘fe;insfated in service.

:R‘espectfullyASbeWeth! :

1. That, the appeilé‘nt ‘joinéd police Force and

' was posted as “Mad Moharrir” at P.S Phulra.

]

That, the appellan: was served with a charge
sheet containing sllegations that appcllant

. \ :.l:‘.': '
o PR



"y
.,j\’r_»

Sﬂ

“Uot hm«*;eif nuo.feéa in Case FIR WNo. 43‘3'

'dated [}9 {)4\’3001, @S QCNS PS Cantt

| Ieve]cd gamst ih Appeiiant (The copies of '

Abboliabad The Appcliam submltted a

dctaﬂod xeplv lemémg all lhc ailcgatsons

Charg:c: bheet, ‘Statement of Alleg;aizkm and

Reply are attached as Annexure “A”, “B” and -

“cr respéc‘cively)._ . :
That, R'espon&eni: No.l was not satisfied
with the reply ';ubmltted by the 2 ppdizmt-

and an mqmry o ficer was appomted to

. probe into the m&ijter. The Inquiry Ofﬁcclj

' vxsxted jaxl and rec ordcd the Statemeni of

recommended the Appcllapt for- 11121;'01"

‘conductéd an "in'quiry at the back of

Appe{lant and oniy once Inquiry Offxcer

Appellapt The ‘In,quiry Officer afte_r

‘cénducting the: inquiry at the back of

a;ﬁpellaz}lx without  affording him  an

0ppérhmity fbrxmtd' his opiﬁion and

5

punthxunt (lh"Vopy of fmdmg_ of the

inquiry -s;»lflcer is attuched as AnneXurc ”D”_ ).

e

- That, thc Appellant was served with a final

Show. Causce Notice and the Appellant gave a

&
Ay



N
-

o

N~
- ;"WQ
"

“detail reply to'the figal show cause notice.

N Toe

. ‘[*hen'lap‘peiignt _V\‘f;}j_@hex'er summoned by"

 Respondent No.1 for personal hearing before

passing ‘the impugned order. Respondent

' Nol -passed .-an : Oi‘der_ vide which -the

Appellant was removed from service. The
said order was rever communicated to the

'Aﬁpéllaxnt nor he was appraised with regard

- .~
¢

- to his fate.

That, the App‘éi}am was convicted by the -

“Trial Court whfg st bmitted an Appeal before

- L . i - )
- Peshawar High' Jourt, Bench, Abbottabad,

;md on’ accei}i’fancé of his Appeal, the

Appellant was:' ja‘cquitted by the ﬁonourable

" 'High -Cour-t {Th:z_ copy of }uﬁ&gment is

aitac;}eﬂi as Anne) ire ”E’l)‘- e | . o

B That, afte_r the aciyaittal of the dppeliaﬁt, t_li*_xe.,-_ o

- appeﬂanfcafne to know that he has been

removed from s2rvice so  the appellant

.

~ submitted an application and .t‘_he’- copy of

" Removal from S2vice was handed-over to

‘the appellant on 08.02.2012. The appellant

agg;r,ie‘i'ed by the order of Respondent No.1

submitted a;mp p2al before Res pﬂpndcm‘ No.2




‘ bui}maappui w:':tég;fé"ejected. {The copy of

tr AR

Removal fremu Sm'é%:e, ‘Copy of Appeal to

L

DIG and orderare attached as Annexuare “F”,

“G" and "H" respectively).

That, the appellant seeks the indulgence of

\

this Honourable Court on the following’

P

. N
amongst other grounds;
L= &‘, R

GROUNDS; =~ '

(i)

That, the order ¢f Removal from Service is

_against the fack¥ .and law and is not

(i)

mainiainablein tae eye of law.

. That, the App'ci!mélt was deprive‘d of all the

“opportunities laid: down by Law and entire

. proceadings were. conducted at the back of

(iii)

appellant.

That, il was’ ircambent on the Inquiry

. Officer. to have summoned him or the

Inquiry would have been conducted inside.

the Jail in thc presence of ‘appeﬁant_ by

providing all i"lialz.(:ipportunities Iéid—dowﬁ by

@)

1

Law.

“That,- Rgspoﬁdex_ﬁ No.l on jj’rti‘eéeipt of

recommendation by the Inguiry Officer .




-
i
%
i
E)
H
2

VN,

‘without hcaum;zhe‘;Appellant passed the

Soay

£

impugned ozde} ﬁ
{vi  TThat, from ‘thc imiuiry report cven it is nof
clcar as to. w'-'-hi; rere .examinc_i-ij and what
evidence ‘was prccuced against thcwappcilmﬁl'A
as all this 'pr'oceed:':ngs. were é:arricd ﬁ)ut in th.é

abserice of appellant.

i .

o (vi) That, the appellaathas been acquitted by the .

: Honourable Couri by givfng him benefit of -
doubt and so the very foundation laid-down -

by the police st{xf;{is vanished.

It is, thgré%ére, mosAt hﬁmb}y préy«‘ed.,ar{d
réquci;éed ‘i‘hatf'_tmi accepta;tic;c of. appeal the
im‘p'ufg'rigd oréer.: of Respondent No.1 and
R‘esg;s:n"t.dent, No.2 may kindly i)e‘sei'—ésid;;
and the appc-ll_‘ia;‘i may kindly bé i‘-cin's,tatec:iw
in service. l |

Dated: 08.05.204%

_FAISAL ZAMAN
APPELLANT} -

T i
-0
THROUGH: [}

[T ¥y 73  4,,- i- . A nT
SAD MUHAMMAD KHAN,
AL.VOCATE, SUPREME COURT,

DISTRICT COURTS MANSEHRA.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE YK
“"'CAMP COURT ABBOTTABAD

Service Appeal No. 521/2012
Date of Instltutlon 08.05.2012.
Date of dcc1310n ©21.11.2017

Faisal Zaman son of Shah Zaman Caste Awan R/O Tehsll and District Mansehra

. Ex-Constable No: 544. (Appe]lant)
. District Police Officer, Mansehra aﬁ& anpthet. . (Respondents)
MR. SHAD MUHAMMAD KHAN, - : : _
Advocate ' For appellant. -
MR. KABEERULLAH'KHA'ITAK, , '
Deputy District Attorney For respondents.
MR.NIAZ MUHAMMAD KHAN, + . .. CHAIRMAN
- MR. AHMAD HASSAN, , 2 - --° .. MEMBER
JUDGMENT N |
NIAZ MUHAMMAD KHAN, CHAIRMAN- - Arguments of the learned
counsel for the parties heard and record Qgrused. . '
FACTS .
2.  ~ The appellant was dismissed from serv1cc on 14 11 2010 agamst which he

filed departmental appeal on 11.2. 2012 whxch was rejected on 24 4.2012 bemg ‘

,~. -|

- 'tlme barred. Thereafter, the appellam ﬁled the pljesent appeal on ;08.05.2012. The

lant was charged due to his involvemeént in a narcotics case.

- - . .‘- L u%{f l: !
73 ARGUMENTS : e ‘
L2 **% B I |
.}:%F So '
BB G & 3. UThe leamed counsel for the appellant argued that the appellant was not
S \
ER

commumcatgd his order of dlsrmssal bccause he was in jail. That he was acquitted

":x' LV . i O
.0 . p
10k "




.

" in the crumnal case on 25 01.2012 and thereafter he obtained the copy of order on
08.02.2012 and theti filed the. departmental appeal on 11.22012. That his.
departmental appeal is .W1th1n tune for the reason that he was. not informed and he
was in jail as well On merits he argued that the enqurry officer conducted the

whole_ proceedings in the absence of the appellant much less the opportumty of

Cross examination to the appellant.

4, On the other hand the leamed Addl Advocate General argued that the’
present appeal 1s time barred because the departmenta[ appeal is also time barred

'In support of his this arguments he referred to reply subm1tted by the appellant to
the charge sheet. ‘He further argued that whlle rejectrng the departrnental appeal
the appellate authority did men’uon the appeal l)emg time barred. He next
conducted that the appellant was caught recl handed' That the recovery was
effected from his person. That rt isa proved case lagarnst the appellant That if the

appeal of the appellant is accepted then it. would open a Pandora box and would

encourage the police ofﬁcrals to mvolve in such hke aGlIVItleS

l.
3

CONCLUSION, B

5. Admittedly, the c.ppellant was in jail in the cnmmal case. His statement was

recorded by the enquiry officer in jall Itis also an admrtted posrtron that he was
| released from _]all on 25. 1 2012, That the respdhde}nta' ha:/e falled to. show whether
the impugned order was commumcated to the appella.nt in jail. Secondly being '.
~ behind the bar itself is sufﬁcxent cause for non runmng of hmrtatron and if
limitation ° runs against the appellant'~ then 1ncarceratron is z.ufﬁcient' reason for
condonatron This Tribunal is therefore of the vrew that the departmental appeal

. 'was not ume barred The decrsron of the appellate authorrty in this regard is .

incorrect.




¢

'n
~€.~V

6. Coming to the ments of thc appeal adrmttedly the: ]Nhole proceedmgs were

' conducted by the enqmry oﬂ‘lc_er at the back of the appel[ant much less

«-J'-;
-

opportumty of cross exammatlon or rlght of defence to the appellant. No law.
perrmts such proceedmgs to be vahd proceedmos So far as the reservations of the
learned AAG regarding Pandora box is concerned thxs Tnbunal has got no power

to deviate from law under the fear of future vxolanons by the civil servants. It is

~ well known legal maxim "F “iat Justzcxa ruat caelumn"(let Justice be done though

.

theheavenfall) o ; '

7. Conscquently, this appeal is accepted anc{[ the appellant is remstatcd in

service. ’I'he department 1s at liberty to hold de-novo procecdmgs in accordance _

- with the law within a period of/9_Q_¢1ays of the’ recelpt of this judgment. Partles are

left to bear their own costs. File be consn igned to the record room.
r/ o i

[

T
Yt
]

. R R (N1a2 Muhammad Khan)
0 tie b Chairman
c (,7&{7/ S . Camp Court, A/Abad
‘(Ahmad H'éslsan) e
Member
ANNOUNCED | 2 copy
21.11.2017 . '
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~No /ﬁ9-‘26

"OLI(‘ £ DEPARTMENT DISTRICT Mﬁf*ﬁSERHA

)ORDER

In. compliance. wnfh order of Honorable Service Tr'wurxa. Khyber
Pakhmnkhwa Peshawar vide J'udgmen‘r/order dated 21.11.2017; ConfTable Faisal

Zanman No. 544 is ‘hereby rems‘ra‘red in serwce with effect from 29 o1 ”018 .and
allotted constabulary No. 44.

|
1o
PR

The denove enqu:ry pr'oce,edmg ‘is her eby -'.'emand'ed to

Mr. Suleman Khan SP Investigation Mansehra to examine fresh whet hor any plem‘y

can be awar‘ded To Constable Fmsal Zaman No. 544 in this regar'a .vporf be,
5. /'

submitted with in one month.

District Police Off ncer
Mansehrg

/Oi 1C dated Mun;ehi‘a the 3 ﬁ(} / /2018

ooy to the:-

i

District Account Officer, Mdnsehra.
2. 'Pay Officer DPO Offiée Mansehra.
3. SRC/OHC DPQ Office-Mansehra.




N

.  Phone:’ 091-9211947

Oﬂ“ ice of the lnspector General of Police .
Khyber Pakhtunkhwa Peshawar. )

: !5; - 3 ~ NO / g } [E&I, dated Peshawar the % 2 P , |

To: . The District Police Officer,
- B Masehra. _
Subject: _* - ‘DENOVE DEPARTMENTAL ENQUIRY AGAINS ;_ G-/ L
' - EX-FC FAISAL ZAMAN NO. 544 ] s

Memo: - - . @ ; " :
h Please refer to your office letter No 1271/GB dated 23.01 2018 on the sub_]ect
cited above. ‘

2 ' Denovo- departmental enquiry agamst Ex-FC Faisal Zaman No 544 may be ;
conducted through Muhammad Sulaunan, SPIInvestngatxon Mansehra and final outcome. be
commumcated to this ofﬁcc on or before 12. 02 2018, before issuance of formal order, for the perusal of
Worthy IGP. / ' |

. .
qi”

A . BHALLI)PSP
_ : - DIG/Enquiry & Inspection )
: o B : For Inspector General of Police - -
‘ _ o A ; Khyber Pakhtuukhwé,»Pcshawar
‘No: . _ E&, Co B ' /
: “Copy of ‘above is forwardcd for mfonnatlon to:-
‘1. The Regional Police Officer, Hazara.

2. Muhammad Sulaiman, SP/Ihvestigafion‘Manséhra.

(SHAuAB MAZHAR BHALLI)PSP _
DIG/Enquiry & Inspection :

55/0“ / . For Inspector General of Police
. Khyber Pakhtunkhwa, Peshawar .-

S
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e, 'E_DEPARTMENT

ORD E R.. : 3
© This office order will dispose off denovo enquiry against Constable Faisal Zaman.

No. 44 of this district wsth the allegation that he wus dssm:ssed .from service on fhe charges that
‘he while posted as MM PS Phulra has involved himself i m case FIR No. 435 dated 09.04.2009 u/s -
9C-CNSA PS Cant AbbofTubod vide OB No. 56 dated 14 04.2010. After dismissal from service the .
delinquent Constable Fmscl Zaman No. 44 had preferrad an oppeal before the: Re.g:onal Po!u:e
Officer, Hazara Regnon Abbottabad ‘and his appeal was filed by the Regnonal Police Chief, Lm‘er on
he filed a service appeal before the Service Tribunal Khyber Pakhtunkhwa Abbottabad Bench‘
Peshawar. The Service Trlbunal Khyber Pakhtunkhwa accepted the appeal of Constobie Faisal Zaman
No. 44 and set-a-side the impugned order and re-instated the appellant in se&icgmd dirqbted the
respondent-department to conduct denovo enquiry. In compliance of the order of Servfce Tribunal
Khyber Pakhtunkhwa & worfhy Inspec‘ror General of Police Khyber Pakhtunkhwa Peshawar vide
letter No. 187/E&I dated 29.01.2018, a denovo enquiry was conducted through Mr. Muhammad -
Suleman Superintendent Police Investigation Mansehra. After conducting denovo enquiry the
. enquiry officer has submitted his report that the punfshment of dismissal from service awcfded
earlxer to the accused official was genuine and recommended him for major pumshmem‘ Smularly
the case file of case FIR No. 435 dated 09 04 2009 u/s 9C-CNSA PS Cant Abboﬂabad has also
' been Thoroughfy perused and found that huge quanmy of narcotics i.e 9500 gmms was recovered
from the possesswn of accused official and trial court convicted them for the term of 15
«
years imprisonment with fine of Rs. 100,000/- or in default of fine to further undergo one year

snmple impriscnment. The accused official preferr'zd «appeal against his convnchon before the

Peshawar High Court Abbottabad Bench. The honorable court vide order dated 25.01.2012
'ai;qui'rfe.d fi'le accused by extending him benefit of dodb"t as to quantity of contraband chars. The

Service Tribunal Abbottabad Bench reinstated the uccusad of ficial-on the ground of lacunos in the

department proceedmgs i.e not giving the opportumty of cross examination to the nccused offacaat
s

The service Tnbunal Abbottabad Bench remsmted 1he accused official without dlSCllSsmg the

merits of the case as the acquittal of the accused in. cnmmal case does not absolve the accused -

official fr-om the act of moral turpitude, On 02 Mmhe delinguent Constuble. Faisal Zaman
No. 44 was heard ity person in orderly room but he could not convince the undersigned in his
defense. Hence the punishment awarded earlier to the accused offncml was genume fherefore the
enquiry officer recommended for major punishment. , a ‘

L, the District Police Officer, Mansehra; ?herefore award ham ma JOI" pumshmem‘ of
“Dismissal from service*- to the _delinquent Consiable Faisal Zaman No. 44 under Khyber

. Pakhtunkhwa Palice, Disciplinary Rules 1975 (amended in 2014) The period he remamed out of
service is'to be freated as without pay. )

M\wf
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1

Dif¥rict Pohce. Offlcer
Mansehra

01 —5 =18
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This order is hereby passed to dispose off departmental appeal under Rule 11-A
of Khyber Pakhtunkhwa Police Rules 1975 submitted by Ex-Constable Faisal Zaman No: 44
of Mansehra District against the order of punishment j.c, Dismissal from service awarded by
‘the DPO Mansehra vide his OB No.85 dated 04.05.2018. ~ ‘ '

2460/PA, dated 24.04.2012. Later on he filed a service appeal before the Service Tribunal

i@hybe;_lf‘akhtunkhwa Abbottabad Bench. The Service Tribunal accepted his appeal and set-a-

Pakhtunkhwa & Worthy Inspector General of Police, Khyber Pakhtunkl_ﬁwa vide ]

etter No:
187/E&1, dated 29.01.2018, a de-novo enquiry- was conducted through Mr. M

uhammad

file of case FIR No: 435/2009 W/s 9C-CNSA PS Cantt Abbottabad has aiso been thoroughly
perused and found that huge quantity of contraband/Chars i.e 9500 gram was recovered from
the possession of accused official and trial court convicted the accused t

) to undergo 15 years
imprisonment with fine of Rs: 100,000/~ or in default of fine tg further undergo one year simple

imprisonment. The accused official preferred appeal against his conviction before the Peshawar
High Court Abbottabad Bench. The honorable Court vide order dated 25.01.2012 acquitted the
accused by extending him benefit of doubt, The Service Tribunal Abbottabad Bench re-instated
‘the accused official on the ground of technicalities in the departmental proceedings i.e not
giving the opportunity of cross examination to the accused official. The Service Tribunal

of moral turpitude and violation of discipline. On 02 May, 2018 the delinquent constable Faisal
Zaman No: 44 was heard in person in orderly room but he failed convince the DPO Mansehra.
Hence the punishment awarded earlier to the accused official was geruine, therefore the
enquiry officer recommended him for major punishment. '

: The appellant was awarded major punishment of Disinissaﬁl from service vide
O.B No. 85 dated 04/05/2018 by DPO Mansehra. L '

After receiving his appeal, comnments of DPO were obiained which were
- examined /perused. The undersigned called hifn in OR on 29.08.2018 and heard in person

where he failed to furnish any plausible explanation in his defence, Therefore the punishment
awarded to him by the DPO Mansehra j.e Dismissed from service seer Rs to be genuine, hence
his appeal is filed.

.

REGIO POLASE OFFICER
e Hazara Region Abbottabad
No. Y487 A Dated Abbottabad the €5/ 7 12018\ ]
Copy of above is forwarded to the DPO Mansehra wit tof1is Memo: No: ~
7838/GB, dated 20.06.2018 for information and.necessary action. '
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JUDGMENT SHEET

50
sy

" JUDGMENT

r.A.No. /7ZA __ of201D

Date 6f hearing:

,Peuuoneré_ﬂfa[ Zamm ) A‘[ ﬂ/fMM%W@ 401/1/
Respondents et ' . ' W /4{/ -

KHALID MAHMOOD .J. Convict — appellant Faisal -
Zaman was tried by, learned Additiohal Sessions Judge-1I /
‘Judge Special Court, Abbottabad under Section 9 ( C) CNSA

. and on conclusion of irial he was convicted and sentenced to -

suffer 15 years R.L. wath a fine of Rs.1,00,000/- or in default of
fine tmo one year S.I. Benefit of section 382-B
Cr.P.C. was, however- extended to him.

2- Briefly stated facts of prosecutxon case are that on:

4“‘7

09.04.2009, Malik- Ijaz, Inspector CIA ‘Abbottabad alongwuh

police personnel wére present at Fawara Chowk near street
Kunj Jadeed in connection with nakaban‘dll In the meantlme, a
person holding a black colour bag in his, hand came trom Adda

.»m.»

h . side, he was moving fastly and was gomg towards street Kunj

J adeed On seeing police party he trled to decaml) from the spot

but was chased and overpowered. He dlsclosed his name as

)

Faisal Zaman s/o Shah Zaman and on s_earch ten %ab‘g of chars

) W
—_———
. L T

E—
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were recovered from the bag. All tlrle ten packets were opened :
and each packet was havmg 14/ 14 slabs of chars. Recovered
chars was weighed and found to be 9500 grams.

3- - In the 1nstent case after completion of investigation
challan was put in Court and trial commenced, At trial, charge
was framed against the accused. Tlle proeeeution in support of
its case examined si)gi‘igvitnesses. $taten'lent of accused under
Section 342 Cr.P.C. lqwas recorded whefein, he refuted the
charges leveled against' them, however,. he,:neither opted to be 3
examined on Oath ;nor produced defence evidence. On ,
assessment of ev1dence, in the first round of litigation, the |
appellant was found guilty and was convicted and sentenced to
seven years R.I. and a fine of Rs. 40, 000/— vide Judgrnent and

A=

orzer dated 16.03.2010. The convict - appellant preferred ¥
appeal in this Court agamst his abovesald conviction and
sentence and learned Division Bench of thls Court on

acceptance of appeal, settaside the conviction and sentence of

convict — appellant and remanded the case with the direction

' that learned trial court has not awarded an appropriate sentence

according to law an‘_cli necessary documents Ex.PK and Ex.PM
were not produced irlioriginal before the trial Court.

4- After 'rel‘nand, the learned trial Court requisitioned
the original inquiry ﬁle of Ex.PM and original of daily diary of
Ex.PK and after heeflng the parties‘ the convict — appeliant was
found guilty of thei'sl*offence and_ convicted and sentenced as
menﬁoned in para-lllélbove. Hence, this appeal. @
e S

¥
R
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. ‘ 5~ Learned counsel for appellant contended that

prosecution has failed to prove its case agaiéét appellant beyond
any shadow of doubt - and trial acourt;_«, did not consider
contradlctlons in the statements of PWs It was argued that {

L3
1

convict — appellant was allegedly apprehended from a thickly
populated area but no one from public: was associated to
witness the alleged regevery. It was argued that there is no

'v recevery memo for 9.5_ﬁkg, which is ;the basis of case and police |
has prepared recovery of merﬁe of 10 Kg, which is against facts
on record. It was also conten‘ded; that CIA lstaff is neither
competent to conduct the investigati;on nor to arrest the accused
“or to seized the con‘tr%‘t;)and.z It wasi also ‘argued that there is a
delayA in dispatching t:t:;e alleged ‘sz:imple to FSL and, as such, |
posmblhty of tampenng cannot be ruled out. It was further
argued that the local pohce has falsely mvolved the accused in .
the instant case and that w1thout brmgmg substantwe evndence ;
on record qua ownerégip of the contraband and positive report ,

{4

of FSL would not warrant conviction of appellant. Learned

counsel while concluding his argurfjients submitted that

" appellant is entitled to be acquitted by giving him benefit of

doubt. .

iy
i

6- On the,;; contrary, learneciij:{ State counsel while
opposing arguments :0f appellaﬁt, contended tﬁat‘ it has been
established on recera that accused being peddler of narcotics
was caught red handed with huge quantity of chars by the local

police and trial court has considered the entire evidence in its
« ("“

. 1
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true perspective whére no material discrepancies or
g . , .

contradictions were noticed. The prosecution story is supported

by statements of PWs. He concluded that accused has

3 : L !
committed heinous crime of moral turpltude and deserves no

leniency. He also argued that in the prev1ous order of this

Court, it has been held that the alleged chars has been recovered

from the appellant It was prayed that sentence awarded by the
trial court meets the ends of justice, whlchl“;lay.be maintained.
7- | Argumen:te heard and record ;sted.

8-’ As per contents of Murasila and the FIR, 1t appears
that 9500 grams chars was allegedly recovered from the bag,"':
which the convict — appellant was carrylng at the time of |
occurrence but it is .cl'early mentioned in‘ the r'eeovery memo,
which was weighed Gy the complainanti that-chars recovered
was 10 kg. There ls oVenwiting on the dates of occurrence: and ;
report. There is no e'.'\'L/‘idence as to how the whole recovered
contraband-was weighéd and 5/5 grams samples were separated
for the purpose of analysxs when there ie nothing on record to
show as to type of wé;ghts and scales the police personnel had
at the time of occurreé;:e as it was odd hohrs of night and all the |
shops were reportedi; closed. Accordin'g'to PW-1 Malik Ejaz |
Inspector CIA Abbdéabad the convict — appellant holding a-
black colour bag in hlS hand came from Adda side and on
seeing police pany tned to go fastly towards street Kunj J adeed
chased and overpowered and chars contraband was I‘CCOVCled'

whereas PW-3 Tai'iq Mehmood ASI‘in cross -examination
,{) . ' o



Qesiaw

1
-

wa !

S\D% R
' i) Court

; Begeh
Auba’’ | ml?%\lo",m

“\

stated that contraband cl;ars was recovered “Tfrom the convict —
appellant at Lahore Laries Adda. In the inéirant case allegedly

: {
the samples were sent to Chemical Examiner for analysis on

~ 11.4.2009 but due to ohjection' these were returned and same

i

were again submitted on 17.04.2009 but there is nothing on

) ‘1

record as to why the samples submitted first were returned
Prosecutlon failed to produce the application dated 11 .04.2009,

on the baSlS of whlch samples were sent to FSL. The trial

Court also overlooked the 1mportant feature of the case that

;,x

first challan was subrmtted on 09. 05 '2009 and after scrutiny by

v*«

the Prosecutor, it was pomted out for the ﬁrst time that entry of
10 Kg of Chars in the recovery memo and that of entry of 9500
grams in Murasxla is tfttal for the prosecutlon case, so the ’

\‘,

lacunae was asked to be filled up. After that case file was sent

: back to 1.O., who on’ 27 06.2009 recorded the statement of PW-

1 under Section 161 Cr P.C. and only rectlﬁed the entry to the

" effect that the entry of 9500 grams of chars written in the

Murasila is correct. Bi‘-lt no where it has béen brought on record -

that whether after preparatlon of recovery ‘memo the chars was

- “ever weighed before any one and to this effect other recovery

memo has ever been prepared It is also pertment to note that
prosecution during the trial has exhibited the same recovery
memo and site plam"'* as ExPWI1/1 and ExPWB wherein

recovery of 10Kg chars has been shown.

9- Sumlarly,ii the written obJectlon dated 17.04.2009

¥,
L

vide which samples vﬁere sent back to thfe prosecution also has.

R
b
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not been produced before the tnal Court The said rmportant

documentary record hab been concealed by the prosecution,
hence, adverse mference under Article 129(g) of Qanun-e-
(i

Shahadat can easily be drawn as the same record was against
‘ | e

i

the prosecution that is why prosecution has not produced the
same. There is also over writing on the recovery memo with
different ink and different hand writing wherein, it is entered

that as no public witneSs is available, hence, are not cited as
,,,,, 4

marginal witness to the recovery. This addltlon clearly shows
malafide, unfairness and guilty conscious of prosecution. It is

admitted fact that it was pitch dark at the time of occurrence.

v

Complainant has stated that he alongthh other police party was

standing under the street hght whereas appellant was present in

dark from some dlstarxce of their nakabandi. The important

questions arise from thi’g story at the time of arrest and recovery

from the accused, whic}h have not been Iiroperly dealt by the

~ trial Court. Those impor_‘tant points, which created doubt are :-

(i). The Iight has not been mentioned in the
site plan; ‘ 1

(ii). The source of light has not been taken
into custody to ascertam its power of lightening
whether same was tube light, bulb, ﬂood light or
was energy saver and that of what power

(iii). Distance of appellant from complainant
and other P Ws have also not been mentioned.

(iv). When for the first time' appellant was

seen by the co}hplainant and otherf;P Ws;;
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(v). At whnt point appellant was over
powered. - |

PWs had admitted in then{ statements that appellant was present
in the dark. How it is pos51ble that he belng present in the light
was able to see the accused / appellant and d1fferent1ate the
colour of alleged bag, wnich appellant? was alle‘:gedly holding.
PW;:2 Mnsliiaq Hussaini Shah 5-has admitted that
recovery memo, site plan and murasﬂa was prepared by the
complainant. But he too’ could not detect the dxfference of 500
grams chars mentionedin the recovery memoj, site plan and that
of murasila. ' ;- |
10- PW-3 Tarigl Mehmood has aleo stated that after
scribing the murasila, he remnined on the spot for about two

hours. The site plan beé‘rs FIR number WIﬁch was prepared by

the complainant having-éame ink and handwriting. It has been

admitted by the Investigating Officer (PW-2) that. recovery

memo, murasila and sne plan were already prepared when after
chalkmg of FIR mveshgatlon was handecl over to him. Then
question arises that before chalking of FIR, how number of FIR
was inserted in the sn'e’f plan by the complainant PW-1 Malik
Ijaz. It can easily be gathered from the record produced before
the Couxt that site plan ‘was prepared after chall(mg of the FIR.
As the place of recover-y and preparing of: ‘recovery memo and

site plan has been contradlcted by PWs 1 and 3, hence,

preparation of the sald document in Pohce Station or some

- K
4 v
- ' o
‘ f
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where - else - Gannot be  rmled = out

9- ‘There is n(; explanétioﬂ fonli;;’ming whatsoever

~on the record as -to what quantity of coﬁ&aband chars was

allegedly recovered -flrom the possession of éonvict-— appellant.

This creates doubt as to ‘éhe quantity of contraband chars. In the

facts and c-ircumstancelé: -of the case, the grosecution has not

Been able to prove its case against appellant beyond any éhaddw

, of doubt and by extendi;lg such benéﬁt the convict - appellant
deserves acquittal from {he charge. |

. 10- Consequer;;ié/, this appe;al is éllowed. Conviction

and sentence of appellar!i:i recorded By the trial court is set-aside

~ and he is acquitted of the charge. He shall be released fbﬁhwith

if not required in any other case.

Abboitabig Bench  Announced: . . PN e
Authorized Under Secal§ Acts Qrdm:: 2501201 2. ‘ » SQ h\% Q&s\)\Q MEJ\\'\\{\QQC;
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- 6 3 W_UNAL, PESHAWAR
o - AT CAMP COURT ABBOTTABAD .

SERVICE APPEAL NO. 1221/2018

Date of institution ... 05.10.2018
- Date of judgment ... 17.09.2019

‘%éi%i Zaman Son of Shah Zaman, Caste Awan
R/0 Village Malhoo Afzal Abad Tehsil & District Mansehra
- (Ex-Constable Old No. 544 and New No. 44 District Police Mansehra).

(Appellant)
VERSUS
L. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbottabad.
3. District Police Officer, Mansehra. :
' (Respondents) .

SERVICE: APPEAL UNDER SECTION-4 OF | KHYBER
- PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST
ORDER OB NO. 85 DATED 04.05.2018 OF THE DISTRICT POLICE
OFFICER MANSEHRA WHEREBY THE APPELLANT!HAS BEEN
AWARDED MAJOR PUNISHMENT OF DISMISSAL FROM
SERVICE AND ORDER DATED 05.09.2018 (DELIVERED ON
17.09.2018) OF THE REGIONAL POLICE OFFICER HAZARA
REGION ABBOTTABAD WHEREBY APPELLANT

DEPARTMENTAL APPEAL HAS BEEN REJECTED..
Mr. Mohamméd Aslam Tanoli, Advocate. ..i For appellant.
Mr. Muhammad Bilal Khan, Deputy District Attorney .|  Forrespondents. - -
Mr. MUIﬂAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
MR. HUSSAIN SHAH .. MEMBER (EXECUTIVE)
JUDGMENT
MUHAMMAD AMIN KHAN KUNDI, MEMBER:! - Appellant
alongwith his counsel and Mr. Muhammad Bilal, Deputy District Attorney

alongw1th Mr. Haq Nawaz, ASI for the respondents present. Arguments heard

i

and record perused .

2. Brief facts of the case as per pfesent service appeal are that the appellant '
- was serving in Police Department. He was imposed major penalty of dismissal

from service vide order dated 14.04.2010 on the allegation that} he was involved



the charge sheet already submitted in thE previous regular inquiry u

{
2

in Narcotic case vide FIR No. 435 datecji 09.04.2009 under section 9CNS, PS
' !

Cantt Abbottabad. After availing of iremedy of departmental appeal, the

appellant filed service appeal in this Tribfunal which was accepted, the appellant s

was reinstated in service and the Tribunafll held that the inquiry| proceeding was

not conducted in accordance with law ftherefore, the department was held at

liberty to hold de-novo inquiry in accofdance with law within a period of 90

days of the receipt of copy of judg;.menf vide detailed fjudgment dated
21.11.2017. On receipt of copy of judgiment, the Inspector General of Police
Khyber Pakhtunkhwa Peshawar is‘s‘uedj direction to District Police Officer
Mansehra forﬁ proceeding de-novo iniquiry against the appellant through
Muhamlnad Sguleman SP Investigation I;Vlansehra and it was also ordered that
final outcome be communicated to the Eofﬁce on or before 12.02.2018 before
issuance of final order for perusal of tléle worthy Inspector General of Police
vide letter No 187 dated 29.01.2018 anéi in compliance of the aforesaid order,
the District Pélice Officer Mansehra d::irected Mr. Suleman SP Iﬁvestigation
Mansehra to conduct de-novo inquiry vi%ie order dated 30.01.2018. The said SP
Mr. Sulemén éummoned the appellant argld asked him to submit reply of charge
sheet already served in the previous inqlgliry and in this regard| statement of the

appell_ani was recorded by the said SP Wﬁerein he stated that he|rely on the reply -

of chargé sheet already submitted in the Eprevious inquiry proceeding and on the

l

basis of ]chargge sheet, statement of alleg:ation already framed and served on the

appellant in the previous fegular inquiry as well as the reply of the appellant to

ndated, the -

i

de-novo inquiry report was submitted by the inquiry committee namely v |

Muhammad Suleman SP Mansehra, Asl:liq Hussain DSP, Syed Ikhlaq Hussain -

Inspector (Legal) Mansehra and ASI Muhamméd Igbal Reader| SP Investigation

and on the basis of said undated inquir}ir report, the competent authority again
|

imposed major penalty of dismissal-froni service without any show-cause notice . -




3

after de-novo inquiry vide order dated .04.05.2018. The appellant filed -

‘ departmental appeal on_21.05.2018 but the same was rejected on 05.09.2018

henée, the present service appeal on 05.10.2018.

‘3. Respon_dents were summoned who contested the appeal by filing written .
reply/comments.
4. Learned counsel for appellant contended that the appellant was imposed

major penalty of dismissal from service vide order dated 14.04.2010 on the -

allegation that during inquiry proceeding he was proved guilty by the inquiry

“officer in the aforesaid narcotic case and he was also convicted by the Trial

Q\\
3
™N

«

N

Court in the said criminal narcotic case. It was further contended that after .

availing remedy of departmental appeal, the appellant filed service appeal

which was partially accepted , the appellant was reinstated in service and it was

held by this Tribunal that the regular inquiry was not conducted in accordance

with law therefore, the respondent-department was held at liberty to conduct de- -

novo inquiry strictly in accordance with law. It was further contended that on

narcotic case vide detailed judgment dated 25._01.2012. It was further contended
that the resboﬁdent-department was required to conduct de-novo inquiry strictly
in accqrdance with law as per direction of this Tribunal but the respondent-
departme‘:nt_' has totally ignored the direction of this Tribunal, neither fresh
charge éimeet, statement of allegation was framed or served upon thé appellant

nor de-ﬁovo inquiry was conducted in accordance with law. It was further

W appeal, the worthy High Court has acquitted the appellant!|in the aforesaid

contended that during de-novo proceeding, the inquiry officer has recorded joint - .

statement of Amjid Khan 702/HC, Zakir Rehman 336 and Riasat Khan 668 in

two, three lines wherein they have stated that they rely on the statement already =~

‘recorded by Shakoor Khan. It was further contended that [this method of

recording of joint statement of the witnesses by the inquiry officer to the effect

that they rely on the previous statement recorded in the previous inquify is not




in accordance with law and the inquiry officer did not bother to record their

separate statements and provide opportunity of cross examination to the

e ame e e e

appe]]anf. It was further contended that after submitting de-novo inquiry report i s

_ e
(undated), the competent authority was also required to issue cepmeef show-
cause notice alongwith copy of inquiry report but the competent authority also
did not bother to issue said show-cause notice therefore, it was vehemently

contended that the de-novo inquiry was not conducted as per direction of this

Tribunal which has rendered the whole proceeding illegal and liable to be set-

aside and pray‘_ed,for acceptance of appeal.

5. On the other hand, learned Deputy District Attorney for the respondents

opposed the contention of learned counsel for the appellant and contended that .

the appellant was involved for having in possession of huge quantity of
narcotic/Chars and the Trial Court has also convicted the |appellant in the
aforesaid criminal case but later on the worthy High Court acquitted the

“appellant by giving benefits of doubt. It was further contended that a proper de-

novo inquiry was conducted and the appellant was proved guilty in the de-novo

inquiry proceeding therefore, the appellant was rightly dismissed from service
- on the basis of de-novo inquiry report and prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was imposed  major

penalty of dismissal from service vide order dated 14.04.2010 on the allegation

that he was convicted by the Trial Court in narcotic case and was also proved

guilty by the inquiry officer in the regular inquiry vide order dated 14.04.2010.

The record further reveals that after availing remedy of departmental appeal the

appellant ﬁled service appeal which was accepted, the appellant was reinstated

in service and it was held in the said judgment by this Tribunal that thé regular S

inquiry was not conducted in accordance with law therefore, the fespondent-
department was held at liberty to conduct de-novo inquiry proceeding .vide

detailed judgment dated 21.11.2017. After the decision of the

[ribunal, the -



. L respondent;department was bound to conduct de-novo inquiry strictlyA in

accordance with law and as per direction of this Tribunal but the record reyeals

that neither fresh charge sheet, statement of allegatioﬁ Was framed or served S
upon the appellant in de-novo inquiry proceeding nor the de-novo inquii‘y was
conducted by the inquiry officer in accordance with law as the inquiry officer

has recorded gome joint statements of Amjid Khan 702/HC, Z akir Rehma-ﬁ' 336

‘and Riasat Khan to the effect that they rely on the statement recordedl by one s
Shoukat Khan: No. 480 in two three lines which is not the mode and manners of |
recording statement of witnesses. Moreover, the appellanf was also not provided
opportunity of cross‘ examination on the aforesaid witnesses as the inquiry
ofﬁcer had-nof- bothered to fecord their separate statements in accordance with
law. Furthermore, after de-novo inquiry report, the competent authorityf was
also bound to issue show-cause notice alongwith copy of de-novo inquiry report “

- but the competent authority also did not bother to issued |fresh show-cause
notice aloﬂgwith copy of inquiry therefore, the appellant was condemned
unheard which has rendered the whole proceeding illegal and liable to be set-
aside. As such, we partially accept the appeal, set-aside the impugned ordef and
reinstate the ai)pellant into service with the direction to respondent-department
‘to conduct ,_de-novo inquiry strictly in accordance with law within a perio& of 90
days ffom ‘the date of receipt of copy of this judgment. The issue of ﬁack A
benefits will be subject to the outcome of de-nové inquiry. Parties are left to
bear thelr own.costs. File be consigned to the record room.

ANNOUNCED /&’ W P
17.09.2019 Wmm

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER
CAMP COURT ABBOTTABAD

(HUSSAIN SHAH)
.. MEMBER
CAMP COURT ABBOTTABAD
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.
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VERSUS

1) Provincial Police ofﬁcer KPK-Peshawar.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA -

PESHAWAR.

SERVICE APPEL NO. 1221/2018.
FaisalZman ........covviviiiiiiinnn, Appellant
VERSUS

1) Provincial Police Officer KPK Peshawar.
2) Regional Police officer, Hazara Region Abbottabad
3) District Police Officer, Mansehra.
....................... e e RESPONAENTS

Parawise Comments On Behalf Of Respondents

RESPECTFULLY SHEWETH:-
PRELIMINARY OBJECTION:-

a) The appeal is not based on facts and appellant has got no
cause of action or locus standi.
b) That appeal is not maintainable in the present form.

c) The appeal is bad for non-joinder of necessary and mis-joinder
of unnecessary parties.

d) The appellant is estopped by his own conduct to file the
appeal.

e) The appeal is barred by the law and limitation.

f) The appellant has not come to the Honorable Tribunal wu’rh
clean hands.

FACTS:-

1. Itis correct. The Oppellom“while posted as Madad Moharir
- In PS Ph‘uqu had involved himself in case FIR No. 435 dated
09;04-2009 U/S 9C-CNSA PS Cant Abbottabad, hence he
was served with charge sheet and depor’rmén’fol enquiry
was initiated. The oppéllom after departmental enguiry
proved guilly. The Additional District & Sessions Judge
Abbottabad had also.awarded sentence of seven years Rl
with a fine of Rs. 4000/-. As the constable had been proved
guilty by the enguiry officer and learned Court, fhereforé,
he was dismissed from service Vide OB No. 56 dated 14-04-
2010. '
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The appellant after acquittal by the High Court

~ Abbottabad Bench on 25-01-2012, submitted appeal

against the order of Respondent No. 3 to respondent No. 2.
But his appeal was rejected being 'grove.oliegoﬁon and

also a badly time barred case.

. Correct. The appellant was acquitted by the court by

eX’rending him benefit of doubt as to quantity of

contraband.

. The service appeal of the appellant was accepted by the

service fribunal Abbottabad Bench Vide judgment dated
21-11-2017, and department was put at liberty to conduct

Denovo proceedings in accordance with law.

. In compliance of order of Service Tribunal, the

appellant was reinstated in service on 30-01-2018 and

Denovo enquiry proceedings were initiated ‘Through SP

~ Investigation Mansehra.(Copy of the order is enclosed

10.

is annexure A).

. The Denovo enquiry was conducted in accordance with

service rules and full opportunity of cross examination and
defense was awarded fo the appellant. (copies of charge
sheet/reply and statements of witnesses are enclosed
annexure B)

During the Denovo enquiry proceedings, the appellant
submitted that his reply to the charge sheet dated 07-05-

2009, may be considered as his statement.

- The enquiry officer in his finding report held that accused

was actually found involved in narcotics case in which
huge quaintly of contraband was recovered (2500 GM)
which is an Act of moral turpitude which does not absolve
him despite acquittal from the Court. (copy‘of the finding

report is enclosed annexure C)

. Proper departmental enquiry = was conducted in

accordance with law & rules. The appellant properly joined
the enquiry proceedings and cross examined the witnesses
he was also afforded the opportunity of personal hearing.

Correct.



©

11. The departmental appeal was rejected on 05-09-2018,
on the ground of punishment being genuine.

12.  Incorrect. The appellant was arrested red handed by the
CIA official at Abbottabad and recovered huge quantity of
Chars from his possession. '

13.  On 09-04-2009, CIA officials were present near -Fawara
Chowk Abbottabad they saw appellant holding a black
bag in his hand. When he saw the police party he tried to
escape from the spot but police pdr’ry over powered him
and recovered ten packets of Chars (9500. GM) from his
possession and a case was registered in police station cant
Abbottabad. (Copy of FIR is enclosed annexure D)

14. The appellant was acquitted by :the Honorable High
Court Abbottabad Bench on the g(ound of doubt as to the
quantity of chars. |

15. The appeal is not mqin’roinoble on the following

grounds:-

GROUNDS:- |

A. Incorrect. The orders of respondents are valid, legal,
speaking and in accordance with facts and
circumstances of the case.

B. Incorrect. Proper departmental Denovo enquiry was
initiated and all the requiremems and lacunas
highlighted by the Honorable Tribunal in its judgment
dated 21-11-2017, have been fulfilled.

C. Incbrrec'r. All the legal formalities have been fulfilled
and opportunity of personal .heoring was afforded to
the appellant.

D. Incorrect. The appellant was treated In accordance
with law and departmental rules. |

E. Incorrect.

F. Incorrect. The acquittal from- the Court does not
absolve the appellant from the liability of misconduct
and mordl turpitude. The Honorable High Court never

~ held inits order that the appellant was not involved in



KO,

" el | . the narcofics case rather the court held that there |
was doubt as to the quantity of éontrobond.
G. Incorrect. The appellant was guilty and involved in-
narcotics smuggling due to which dismissed from
service. o
'H. Incorrect.
l. Incorrect.
PRAYER: |
In view of the above mentioned facts, the

appeal in hand may kindly be dismissed being devoid of

any legal force.

District Police Officer
Mansehra
" (Respondent No. 3)

'Regional Police Officer
- - | | | Hazara Region Abbottabad

' , (Respondent No. 2)

Regiond] Police Officer
Hazara Abliottabad

Inspeciar General of Police
KPK Peshawar
(Respondent No. 1)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR. .
SERVICE APPEL NO. 1221/2018.

Faisal Zman ....covviviiiiiiiinnnen, Appellant

VERSUS

1) Provincial Police Officer KPK Peshawar.
2) Regional Police officer, Hazara Region Abbottabad
3) District Police Officer, Mansehra.

................................ etreereeeeeeetiririieneeeeeeenn. Respondents

AFFIDAVIT

We respond’en"rs do solemnly affirm and declare that the
contents of the reply/comments are true and correct to our
knowledge and belief and that no’rhlng has been conceadled from
this Honoroble ’mbunol ‘

District o_Iice Officer
Mansehra
(Respondent No. 3)

Regional Police Officer

" Hazara Region Abbottabad

(Respondent No. 2)
- Reg omﬁ Police Officer
Hizh 2 &AbMabad

Inspectbf General of Police
KPI% Peshawar
- (Respondent No. 1)




_Phone: 091-9211947 - A

' Office of the IﬁSpector General of Police
; Khyber Pakhtunkhwa, Peshawar. = - -

No. / g }—L ) ./E&L dated Peshawar the %

| ' i
To: "~ The District Police Officer, -
_ Masehra : , 7.
Subject: _ DENOVE DEPAR TMENTAL ENQUIRY AGAIN S \ Baree O — 9 — Cp
oo X-FC FAISAL ZAMAN NQ.544 - 2 ’ -

Mémo:l . _ , - : %‘% “
C . . - . . \\ i . \:i% @gm o
- Please refer to your office letter No 1271/GB dated 23. 0t 2018 on-the subject

cited above. | ' '

2, ' Denovo! departmental enquiry against Ex-FC Fafsal_Zaman No. 544 -may be .
conducted through, Muhammad Sulaiman, _SP/Investigatiox{ Mansehra and final. outcome be

communicated to this office, on or before 1.2.02.2018, before issuance of formal order, for the perusdl of
Worthy IGP.

DIG/Enqquy & Inspectlon
For Inspector General of Police
Khyber Pakhtunkhwa, Pe

| | | ) ) 1 1, Peshawar
No: _ /E&1, - ‘ s - S - /
o * Copy of above is forwarded for information to:- '

1. The Reglonal Police Officer, Hazara.

2. Muhammad Sulaiman, SP/lnvesngatlon Mansehra

(SHAHAB MAZHAR BHALLI)PSP
/ DIG/Enquiry & Inspection
For Inspector General of Police 3
. Khyber Pakhtunkhwa, Peshawar £
A . éb‘
4,
{
— :,’
| o

—FE
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. CHARGE SIféT I L

1, Akhtal Hayat Khatn District Polxce Officer, Mansehra as compelen{ authority

hueby ch«n ge you FCF 'usal Zaman No. 544 as follows. ’

You FC Faisal Laman while posted as Madad Moharm Police Statlon Phulra has
mvolved yourself in case FIR No. 435 dated 9-4- 2009 u/s 9CNSA police statlon Cant
Abbottabad Hence charge shect/smement of allegation. '
' Due to- ‘reason stated above you appear to be guilty of mlseonduct under Secllon 3 .
of the North West Frontier Provmcc Removal from service (Spemal Powers) Ordinance

2000 an d has rendered yourslelf lable to all or any of the penalties specified in Section 3

of the'ordmance. ' 1' , S
. Y our are therefore, 1equned to submit your written defense within 07 days of the
1ec.e1pl of this charge sheer lo the Enquiry Officer.

* Your written ddense if any should reach the Enquiry Ofﬁcel within the specnfed

'Jenod failing which it qhall be presumed that you have no defense to put in hand and in

lhe Ldse expartee action shall follows against you. - ' - ' b

Intimate whether you'{desues to be heard in person or otherwise. ‘ r
! ; . . .|
A statement of allegation is enclosed. :
. . . [I; ‘
- f-._a; N
572 istrict Pdlice Officer, !
« . - Mansehra )

\

WESTLY MR L t =L G e mnea ek 31 E C i S i "
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DESCIPLINARYACTION

I, Akhtar Hayat Khan, District Pohce Officer, Mansehra as compelent auth01 ity of

the opinion that FC Faisal Zamm No. 544 has rendered hunself liable to be- pmceeded

against as he committed the following act/omissions w1thm the meaning of secnon 3 of

the North West Frontier Prjovmce Removal from service (Special Powers) Ordinance,
2000. - ‘ ' '

STA’I EMENT OF ALLEGATION

1~L Faisal Z.aman vlvhlle posted as Madad Moharm Police Station Phulla has‘

mvolved hlmself in case FIR No. 435 dated 9-4- 2009 ws 9CNSA Police Stalnon Camt
Abbottabad. -

For the purpose of scrutinizing the ¢gnduct of the said accused Officer with

reference to the above alleganons /‘JV‘SVZ YM

is deputed to conduct formal department enquiry FC Faisal Zaman No. %44

The Enquiry thce‘r ‘'shall in accordance with the provisions ot the ordmame,

prov]de reasonable opportumty of hearing the accused, record findings and make within

thirty days of the receipt of this order recommendqt:ons as to punishment or other .

appropriate action. awamst the accused.

The accused and a- NC“ conversant representative of the Llepau tment shali in the

proceedings on the date, time and place fixed by the Enquiry Officer.

' ' ‘l\ . District Police Officer,

' - ] : " Mansehra.
No i? Z -— EZQ/PA dated Manselira the / [1()4—2009. :

» A copy of the above is forwarded to: -

I. The Enquiry Officer for initiating proceedings agamst the accused under the

prowsxons of the NWFP Removal from service (Special Powers) Ordinance 2000.

2. FC Faisal Zaman No. 544 with the direction to submit his written statement to the

Enquiry Officer wi!thin 7 days of the receipt of this statement of allegations and -

also to dppear before the Enquiry Officer on the date, time and p"iace fixeg for the-
purposes of departmental procecedings. . /

i _ /Z/Dlstru,t Police Officer,
P ' L ' Mansehra.

e
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ENQUIRY REPORT.

T

b ' Vide order dated 21.11.2017 , Service Tribunall Abbottabad Bench re-instated the

atcchsed official Ex: Constable Faisal Zaman and set .the departmenlt at liberty to conduct denovo

.

- 1. " Mr. Ashig Hussain Dsp Inv Mansehra, - co ’ -
2 Syed Ikhlaq Hussain Shah Inspector legal Mansehra. -
3. Asl Muha‘mméd Iqbal Reader sp Inv: Mansehra,

1. Accused official FcC Faisal Zaman stateq that his reply to the charge sheel seryed upon him
: ' ! _

i "during the days of his impris'onrﬁent in District Jail Mansehra may be considered as his reply to

the charge sheet as well ‘as his statement during the enquiry proceedings. in his reply ne
s (

negated-the allegations le'véied agdinst him,
- : t .

2. Inspector Ejaz Khan presently posted as SP.Elite Force Hazara Regjon Abbottabad stated that on

1

08.04.2009 he alongwith cia Staff was présent near Fawara Chowk Abbottabad. he saw an o
- ; R -

unkiiown person holding a black bag in his hand, no sooner did accused official saw the poh‘cé )
. party he tried to escape from the spot but police party over powered him and during search of
the bag 10 packets of Resin (Charas) recovered from the bag and the accused officia) was

proceeded against under'Sec}\lon 9C-CNSA in Ps Cantt Abi)ottabad.

~ 3. Inspector Zulfiqar Jadoon presently posted as psp Saddar Haripur stated that the relevant time
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I' ﬁ b.. FC Zalqr Rehman No

a. HC Amjad No.702 pr

}”‘ FC Zlafat Khan No. 66
: =| |
. All the above off

Shoukat may beiconsidered as t

the aforementioned officials wl
witness namely Mr. Ejaz khan (SP

FINDING. o

=sentiy posted IHC PS Mirpur Abbottabad.
636 presently posted DRC Ahbottabad. . o
3 presently po'sted CTD Hazara Abbottabad.”

icials in their joint statement stated that the statement given the HC
heir'statements. However accused official was asked to cross examine
ich he refused to do so. However he cross examine the 02 official

Elite) and HC Shaukat NO. 480. -

ln view of the above the reply of the accused offrcual as well as statements of the official

wttness have been gone thro

‘ CNSA PS Cantt Abbottabad.

ugh. Similarly the case file of Case FIR No. 435 dated 09.04.2008 u/s 9C-

has also been thoroughiy perused and found that huge quantity of

' narcotncs i.e 9500 grams was recovered from the possession of accused off:cnal and trial court

convncted the accused for the term of 15 years imprisonment wnth fine of Rs. 100 000/- or in default

of fine to further undergo one year simple imprisonment. The accused off:mal preferred appeal

against hrs conviction before

the Peshawar Hugh Court Abbottabad Bench. The honorabl court vide
ﬁ—-‘_—_‘*‘—ﬁ_-

!
order dated 25, 01 2012 acquitted the accused by extendmg him benefit of doubt as to quantity of

‘ contraha nd chars

|

[

; | .
The Ser\nce Tnbunal Abbottabad Bench reinstated the accused official on 1he ground of

'lacunas in the departmental

proceedlngs i.e not giving the opportunity the cross examination to the

. accused ofﬁcnal The Service Trlbunal Abbottabad Bench re instated the accused official without

duscussmg the merits of the
|

I
the accused official from the

accused official was genume

Al

1. Allshiq.'Hussain

case as the acquittal of the accused in crlmmal case does not absolve
act of moral turpltude Hence the punishment awarded earlier to the

therefore he is recommended for major punishment.please.
' P

J—
~ .

"

i . Muhammad Suleman

\ ) Superintendent of Palice,

‘ Investigation Manschra
Enquiry Officer

Inspector legal Mansehra i
Member o

o

3. ASI Muhammad igbal
Reader SP inv’
Member
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

In the md’r’rer of
Appeal No. 1221/2018

" Faisal Zaman............ VIS, PPO/IGP KPK & Others

(Appellani) | (Respondents)

REJOINDER ON BEHALF OF THE APPELLANT

Respectfully Sheweth:

The appellant submits his rejoinder as under:-

Preliminary Objections:

Q.

Contents incorrect and misleading; the appellant
has been "awarded penalty against the
departmental rules and regulations for which law
provides cause of action to approach this
Honorable Service Tribunal for redress of
grievance.

Contents incorrect and misleading; the appellant
has filed instant appeal according to procedure
prescribed by law and rules governing the terms
and conditions of appellant's service thus
maintainable. .

Contents incorrect and misledding, all necessary
parties have been arrayed in the instant appeal.

Coh’ren’rs incorrect and misleading, no rule of
estopple is applicable in the instant case.

Contents incorrect and misleading; the appellant
has filed instant appeal according period
prescribed by law and department rules is”
therefore well within time. -

Contents incorrect and misleading; the appellant
has been awarded the penalty in violation of rules
and regulations, thus instant appeal has been
filed in according to law with clean hands.



ON FACTS:

Contents of para No.l ’rgj 15 of the appeal are correct -

and the reply submitted to these paras by résponden’rs in

para-1 to 15 is incorect and misleading hence denied.

GROUNDS:

All the grounds "A" to “I" joken in the memo of appedl

are legal and will be substantiated at the time of hearing- -

of appeal and reply submitted to these pdros' by
respondents from “A” to “I" is incorrect and misleading

hence vehemenﬂy‘denie’d.

It is, therefore, humbly prayed that the appeal of the

appellant may kindly be accepted as prayed for.

| APPELLANT |
THROUGH \V\ .

(MOHAMMAD ASLAM TANOLI)
- ADVOCATE HIGH COURT
: AT HARIPUR
Dated: 17-06-2019 |

AFFIDAVIT:

|, Faisal Zaman S/O Shah Zaman appellant do hereby

solemnly declare that contents of this rejoinder as well as
that of titled appeal are true and correct to the best of
my knowledge and belief and nothing has been

conceadled from this Honorable Tribunal.

A

Deponen,’r/Appe!Ion‘r

———

e e————————



- BEFORE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No. 1221/2018

Faisal Zaman............ V/S.oni.. PPO/IGP KPK & Others
(Appellant) (Respondents)

REJOINDER ON BEHALF OF THE APPELLANT
Respectfully Sheweth:

The appellant submits his rejoinder as under:-

Preliminary Objections:

a. Contents incorrect and misleading; the appeliant
has been awarded penalty against the
departmental rules and regulations for which law
provides cause of action to approach this
Honorable Service Tribunal for redress of
grievance.

b. Contents incorrect and misleading; the appellant
has filed instant appeal according to procedure
prescribed by law and rules governing the terms
and conditions of appellant's service = thus
maintainable.

c. Contents incorrect and misleading, all necessary
parties have been arrayed in the instant appeal.

d. Contents incorrect and misleading, no rule of
estopple is applicable in the instant case.

e. Contents incorrect and misleading; the appellant
has filed instant appeal according period
prescribed by law and department rules is
therefore well within time.

f. Contents incorrect and misleading; the appellant
has been awarded the penalty in violation of rules
and regulations, thus instant appeal has been

- filed in according to law with clean hands.



- ON EACTS:

Contents of pofo No.1 to 15 of the appeal are correct
and the reply submitted to these paras by respondents in

“para-1 to 15is incorrect and misleading hence denied.

' GROUNDS:

- All the grounds “"A"-1o "I" taken in the- memo of appeal

are legal and will be substantiated at the time of hearing
of appeal and reply submitted fo these paras by

~ respondents from “A" to “I" is incorrect and misleading

hence vehemently denied.

it is, therefore, humbly prayed that the appeal of the

appellant may kindly be accepted as prayed for.

-

APPELLANT ,
THROUGH }\\\/\ .

(MOHAMMAD ASLAM TANOLI)
ADVOCATE HIGH COURT

_ ' AT HARIPUR
- Dated: 17-06-2019

AFFIDAVIT:

, Faisal Zaman $/O Shah Zaman appellant do hereby
solemnly declare that cbn’renfs of this rejoinder as well as
that of titled appeal are true and correct to the best of
my knowledge and belief and  nothing has - been

concedaled from this Honorable Tribunal.

AN

_.‘—\‘['L _

hel Deponen,’r/Appellon’r

/\—1
Dated: 17-06-2019 &/,



&

No._[#e’“ /ST Dated / lf/ /o,  2019

To -
- The District Police Officer, _
Government of Khyber Pakhtunkhwa,
Mansehra.
SUBIJECT: - JUDGMENT IN APPEAL NO. 1221/2018, MR. FAISAL ZAMAN,

I am directed to forward herewith a certified copy of Judgement dated

17.09.2019 passed by this Tribunalen the above subject for strict coypliance.

- REGIST ol

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR . e |

KHYBER PAKHTUNKHWA ~ © .~ -

" SERVICE TRIBUNAL
PESHAWAR.



