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25.01.2019 Counsels for the appellant present Mr. Muhammad Jan,
" Deputy District Attomey alongwith Dr. Fakhar Alam, SMBR
(respondent no- 3) and Mr. Muhammad Arif, Supdt for respondents
present. Arguments heard and record perused.
This appeal is also dlsmlssed as per detailed judgment of
today placed on file in connected service appeal No. 1130/28+45
o titled “Jehanzeb -vs- The Government of Khyber pakhtunkhwa
through Chief Secretary Khyber Pakhtunkhv\;a, Peshawar and two.
others.” Parties are left to bear their own cost. File be consigned t0
the record room. :
“:. " Announced:
25.01.2019
(Ahmad Hassan)
~ ' Member
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(Muhammad Amin Khan Kundi)
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15.11.2018

31.12.2018
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02.01.2019

. 02.01.2019.

Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned: To

AJ

come up on 31.12.2018. Written reply not receive%
Reader

Appellant alongw1th his counsel present. Mr. _
' Muharimad Arif, Supermtendent alongw1th Mr. Kabirullah - = = wﬁt“*‘e
* Khattak, Additional AG for the respondents present. |

Written reply on behalf of respondents submitted. The

appeal is, a331gned to D. B L for rejo‘nder and arguments for
/ L 4

Muhammad Amin Khan Kundi
Member

RO \ %y

Learned counsel for the appellant present. Rejoinder submitted.

The ad-interim relief of. sfatus~quo was issued vide order dated - \
My
0%.10. 2018 till the next date fixed as 23:10.2018. The ad-interim :;

 relief was not extended further. In the connected service appeals

"DB. | -

. , S @ s
.M% : Member o

the ad-interim relief of status-quo. was also not extended. As such
the ad-interim relief in the shape of status-quo is no more in the ‘- |

field. Adjourn. To come up for arguments on 25.01.2019 befou o




08.10.2018

23-)0 1%

--—-the date fixed.

.:;4

Counsel for. the ‘appell'aﬁt Mr. Rizwanullah,

Advocate present and heard.

Contends that that the impugned order dated

17.08.2018 1is in clear violation of posting/transter

- policy. Further contended jservice appeals of other

aggrieved persof inéluding appeal No. 1222/2018

already been admitted to full hearing and in.most of the

appeals the status quo has been granted.
: ) :

{

5 ladmitted to full hearing, subject to all legal objections.

The appellant is directed to deposit security and process

‘fee within 10 days. Thereafter, notices be issued to the
; k o I r

respondents. To come up for written re:}.)‘ly/»cmﬁ‘i’heﬁ}s on
23.10.2018 before S.B. Counsel for the appellant also
submitted an application for suspension of impugned
order dated 17.08.2018. Notice of application be given
to the respondents for reply/arguments on the date fixed,

however, in the meanwhile status quo be maintained till

/ /

Chairman

{ Points raised need consideration. The appeal is

Due 5 Aoetire, ,z% /Mééw



Form- A
FORM OF ORDER SHEET
Court of
Case No. 1225 /2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings -
1 2 3 -
1 06/10/2018 The appeal of Mr. Husnain Ahmad presented today by Mr.
' Rizwanullah Advocate may be entered in the Institution Register and
put up to the Learned Member for proper grder please.
Veermrer b fref
3. This case is entrusted to S. Bench for preliminary héaring to
1 thereon __§, 2 /.
élr_/asgﬁ/f/beputup §, 20 ., 22 1Y
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Service Appeal No. 127’; E 12018

SERVICE TRIBUNAL, PESHAWAR

1. Hasnain Ahmad Tehsildar Puran, District Shangla.

VERSUS

v n BEFORE THE HON’BLE CHA]RMAN, KHYBER PAKHTUNKHWA
. ﬁ 4‘

APPELLANT

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar & others.

| RESPONDENTS
INDEX
S.No | | Particulars An{nexﬁre Pages #
1. | Service Appeal & Affidavit _ 1-7
;2 | Copy of Notification dated 02-10-2017 A 8
3| Copy of notification dated 17-08-2018 B 9
4 | Copy of departmental appeal dated 18-08-2018 C 16-12
S | Copy of rejection order dated 28-09-2018 D 13
6 | Stay Application & Affidavit . 1415
7 | Wakalatnama — |

‘Through

Dated: 06-10-2018

Rlzwanullah
Advocgte High Court, Peshawar -

S gl
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f. BEFORE THE HON’'BLE CHATRMAN, KHYBER PAKHTUNKHWA

S

ERVICE TRIBUNAL, PESHAWAR

Scwice Appeal No. {7/2/5 /2018

o 1. Hasnain Ahmad Tehsildar Puran, District Shangla.

Khyber Paklitnlkkhwa

Dated.

Service Tribunal -

pinry o JYbL
06-[0-30/8

APPELLANT

' VERSUS

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar.

2. The Senior Member Board of Revenue & Estate Department, Government of
- - Khyber Pakhtunkhwa, Peshawar.

;. 3. /The Commissioner Malakand Division, Malakand.

A

o S el

g

whedto-day

Regnsﬁraw !

9/!0/’ 2

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE

" TRIBUNAL ACT, 1974 AGAINST THE

IMPUGNED _NOTIFICATION DATED
17-08-2018 PASSED BY THE SENIOR
MEMBER BOARD OF REVENUE &

ESTATE DEPARTMENT (RESPONDENT

NO.2) WHEREBY THE APPELLANT .

WAS REPATRIATED _TO __ HIS
PARENT OFFICE AS ASSISTANT (B-16)
IN_UTTER VIOLATION OF_LAW
AGAINST WHICH THE APPELLANT
FILED _DEPARTMENTAL _ APPEAL

WITH THE RESPONDENT NO 1 0.1 ON

Prayer in Appeal

18-08-2018 BUT THE SAME WAS
REJECTED ON 28-09-2018.
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By accepting this appeal, the impugned notifications
dated 17-08-2018 & 28-09-2018 may very graciously be set
aside and the appellant may kindly be restored against the
post of Tehsildar Puran, District Shangla.

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,
may also be granted to the appellant.

Respectfully Sheweth,

l.

Short ﬂiéts giving rise to the present appeal are as under:-

~ That the appellant was appointed as Assistant on 02-07-2004

in the office of Deputy Commissioner, District Tank. He has

14 years unblemished service record to his credit.

That the appellant being thé most senior employee in his grade
and cadre and therefore the Competent. Authority (respondent
No.2) was pleased to post him as Tehsildar, Puran, District
Shangla on current charge basis vide notification No.
Zulfiqar/20211-25 dated 02-10-2017. He assumed the charge

of new assignment accordingly.

(Copy . of notification is
appended as Annex-A)

That the appellant was performing his duty with gréat zeal, zest
and devotion but strangely he was r'epdlriated to his parent
office in capacity as Assistant (BPS-16) without any valid
justification vide notification dated 17-08-201 8 |

(Copy - of notification is
appended as Annex-B)

That the appellant felt aggrieved by the said notification, filed
a departmental appeal with responderit No.1 on 18-08-2018.
But the same was rejected on 28-09-2018.
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(Co;iies of departmental
appeal and rejection order are

appended as Annex-C & D)

S.  That the appellant now files this appéal before this Hon’ble
Tribunal inter-alia on the following grounds within the
statutory period of law.

GROUNDS OF APPEAL

A.  Thatrespondents have not treated appellant in accordance with
law, rules and policy on the subject and acted in violation of |
Article 4 of the Constitution of Islamic Republic of
Pakistan, 1973. Therefore, the impugned notifications are not
sustainable in the eye of law.

B.  Thatthe Competent Authority was under statutory obligation

- to have retained the appellant at Shangla till completion of

his tenure as per Posting and Transfer Policy of
Government of Khyber Pakhtunkhwa as well as law laid
down by august Supreme Court of Pakistan in case reported
in PLD-2013-SC-195 (citation-h). The relevant citation is

reproduced herein for facility of reference:

PLD-2013-SC-195( citation-h)
Civil Servants Act (LXXI of 1973)—

—-Ss. 4 & 10—Constitution'of
Pakistan, Art. 184(3)-—Tenure,
posting and transfer of civil
servants——-Principles--- When
the ordinary tenure for a
posting had been specified in
the law or rules
made thereunder, such tenure
must be respected and could
not be varied, except for
compelling reasons, which
should be recorded in writing
and were judicially reviewable-
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~Transfers of civil servants by
political figures which were
capricious and were based on
considerations not in the public
interest were not legally
sustainable. |

Therefore, the impugned notifications in respéct of repatriation

* of the appellant are not sustainable in the eye of law.

That the Competent Authority (respondent No.2) was under
statutory obligation to have provided opportunity of personal
hearing before passing the impugned notification but he failed
to do so and blatantly violated the law laid down by august
Supreme Court of Pakistan reported in PLD-2008-SC-412
(citation-a). The relevant citation is reproduced herein for

facility of reference:

(a) Administration of justice--

----Natural justice, principles
of---Opportunity of hearing---
Scope---Order adverse to
interest of a person cannot be
passed without providing him
an opportunity of hearing---
Departure from such rule may
render such order illegal.

Thus, the impugned notifications are liable to be set aside on

this count alone.

That when the appellant was posted as Tehsildar, Shangla,
none of employee has challenged the said notifications before
any legal forum and as such tho same has attained finality in
the eye of law. Therefore, the impugned notiﬁcations are bad

in law.

That the Competent Authority (respondent No.2) while posting
the appellant as Tehsildar Shangla, candidly admitted that he

1
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was the most deserved and eligible employee for the said post,
thereafter, he was not justified to repatriate him without any
lawful authorify. Thus, the impugned notifications are not

tenable under the law.

That the Competent Authority (respondent No.2) was legally
bound to have considered the case of appellant in its true
perspective and also in accordance with law and to see whether
the performance of the appellant was up to the mark or
otherwise. But he took no pain to do so and overlooked this
important aspect of the case without any cogent and valid
reasons and repatriated him illegally. Hence, the impugned

notifications are against the spirit of administration of justice.

The Appellate Authority (respondent No.1) was legally bound
to have applied his independent mind to the merit of the case
by taking notice about the illegality and lapses committed by
the Competent Authority (respondent No.2) as enumerated in
earlier paras. But he failed to do so and rejected departmental
appeal without any cogent reasons. Mere mentioning that
“your departmental appeal dated 18-08-2018 has been
examined and rejected by the Appeng‘té Authority” will not
fulfill the requirement of speaking order as envisaged in
Section 24-A of the General Clauses Act, 1897 as well as law
laid down by august Supreme Court of Pakistan feportqd in
2011-SCMR-1 (citation-b). The relovant citation of the
Jjudgment is reproduced herein for fzicility of reference:

2011-SCMR-1 (citation-b
(b) General Clauses Act (X of 1897)

«e=-S.-24-A---Speaking order-
Public functionaries are bound
to decide cases of their
subordinates after application
- of mind with cogent reasons
within reasonable time.
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But despite thereof, the Appellate Authority (respondent No.1)
has failed to do so and blatantly violated the above dictum of
august Supreme Court of Pakistan. Therefore, the impugned

notifications are not warranted under the law.

H.  That the appellant was posted as Tehsildar in hcc:iordance with
law and this notification has also been acted upon. Moreover,
the appellant has served the respondent department in capacity
as Tehsildar with effect from 2-11-2017 till date and as such it
had taken legal effect and created valuable rights in his favour.

Thus, the said notifications are bad in law.

L That the impugned notifications are suffering from legal |
infirmities and as such caused grave miscarriage of justice to

the appellant.

J.  That the impugned notifications are against law, facts of the
case and norms of natural justice. Therefore, the same are not

tenable under the law.

K.  That the respondent No. 1 & 2 p‘assec;l the impugned
notifications in mechanical manner and the same are
perfunctory as well as non-speaking and also agéinst the basic
principle of administration of justice. Thus, theé same are not

warranted under the law.

L. That the appellant would like to seek the permission of this
* Hon’ble Tribunal to advance some more grbunds at the

time of arguments.

In view of the above narrated facts and grounds, the
impugned notifications dated 17-08-2018 & 28-09-2018 may very graciously
be set aside and the appellant may kindly be restored agamst the post of
Tehsildar Puran, District Shangla.
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Any other relief deemed proper and just in the circumstances

of the case, may also be granted. ‘ @

“Appettant—

Through

Datcd: 06/10/2018

Advocate High Court, Peshawar.

AFFIDAVIT _

I, Hasnain Ahmad Tehsildar Puran, District Shangla, do hereby solemnly
affirm and declare that the contents of the accompanied Service Appeal are true and correct
to the best of my knowledge and belief and that nothing has been concealed from this
Hon’ble Tribunal.

DEPONENT
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GOVERMMENT OF KHYBER PAXHTUNKHWA
BOARD OF REVENUE
REVENUE & ESTATE DEPARTMENT.

Dated Peshawar the o:/); October, 2017.

NOTIFICATICH:
No.  Est\/Zulfic o/ .. The following post?ng/transfer“ amongst
Tehsiidar/Naib Tef sildar is hereby ordered with immediate effect in public interest:-
i_-_S.Nc f __Manie oi official. From To
Eo Mr. Muhanunad Ayub | Tehsildar Lachi Reade: {0 SMBR against
) ‘ the vacant post.
2. Mr. Ishaq /- Tehsildar (CCB) Puran. Tehsildar (CCB} Lachi vice
No.1.- :
3. | Mr zulfige: Naib Tehsildar Land Tehsildar (CCR),
Acquisition, Pzshawar. Shabgadar against the
vacant post.
4./ Mr. Hasnaiii Ahmad. | Assistant, ofiice of the Dy: | Tehsildar (CCB) Puran
_ Commissioner, Tank. vice No.2.
5. Mr. Tarig An Assistant,office of the Dy: | Tehsildar (CCB) Booni
comnliiie. | Commissioner, Chitral, against vacant post.
6. Mr. Jehans.:b Khan. Naib Tehsiidar(CCB),Land | Repatriated to his original
o Acusiition, Charsadda post and station. '
7. Mr. Mustar: ir Shah, Naib Tehsiidar (CCB), Naib ° Tehsiidar(CCB),
Mulko, Land Acguisition,
N o Charsacicla, vice No.6
8. - | Mr. Fazal-e Dayan Kanungo of Charsadda Naib  Tehsildar (CCB)
‘ District. Dargai against the vacant
_ | post. ' '
9. Mr. Naseer Abbas. Naib Tehsildar (CCB), Naib  Tehsildar (CCB),
Hangu. Khawazakhela, = against
. ' the vacant post. ,
10. | Mr. Sher B::hadar Reader to Commissioner, | Services placed at the
Bannu. disposai of FATA
Secretariat. |
By Order of

_ Senior Member |
No. Estt:V/Zulfigar: e D \\—- '

N
CER]

Corv forwas. led tn the:-,

Commissior.:rs of the respective Divisions.

Deputy Corrimissioners of the respeclive districts. .
Deputy Seciotary (Law & Orders), FATA Secretariat Peshawar,
District Accowunts Officers of the respective districts.

Officials cori:erned.

Personal Fii. s, . , e -
@ _Assistant Secretary (Estt:)

va\“@wd

DO A WN =~
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' Mr Awtiqur Rehman, Assisinn | S ehsiiar (60 18) 1pemdy Hegustedidared tos '""I‘“'”""‘ “‘;;“ ,
i) Mr - dara) Almnd, Anwistant Fobotldar (€CC 1) Do Ropuarriariied ter hiin qrnesant oof w
v Me. Mufumimad Younun, Tehiwilidur (CC TG Dinergna | Ragutnintadd toedos pueant altive
Aavlvtan :
« Me Ariitinh, Askistant Fehimilidur (0018 Hagutr it oo i ot ot floe
: Kionmbpngh _
E M Mulimunad Nyas, Tolwililig (C°CHYY Lan guvinintod ter ke praraeait of e
,. Assistunt Mistnisng .
v A Me. Sural A, Assintam Lehnbldar (CC1) 1R Kapntriatad 10 hin pasent olles
1unpu '
Y Me. Lavigy Arls, Annintunt Nalb Telwlidne (CC'1yy [apatriuted s hiw puswar oftice
Mlranhal '
1§ Mr, Sarnaeh, Anyintint Tahy %u_g cen y‘;mml Rapanintd 1 Ine l’“"?".‘,’f‘!m“ .:
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At tiy onlernt
No, Bt/ 1303903430 o
Copy furwnrded Lo thep T A
- Acvauntant-Clenyral: Khybor Pakhitunkhwn IFeshawly, - o
All Divisional Commisstuners b Khyber: Pakiituriklwa. B "
Depury. Comminianuns of tlie reapeotiva-distriots.
Bistrit Acvounts OMeer of {he respeutive disieicis.

Officinivogneomed,
OfMce arder Nly,
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s To
/ - The Worthy Chief Secretary
- — Khyber Pakhtunkhwa, Peshawar

3
P |Subject: ~ DEPARTMENTAL APPEAL AGAINST _THE
S IMPUGNED NOTIFICAFION ESTT: 1/P/303333%3
/- 430,  DATED _ 17.08.2018 WHEREBY THE
APPELLANT __HAS _ ILLEGALLY _ BEEN
REPATRIATED TO PARENT DEPARTMENT

A

Respected Sir, =

1. That the appellant is performing his duties as Tehsildar on current

charge basis [ €h <0doy Pavan Shah@flm :

o

. That the appellant is being subjected to persistent acts of
discrimination on continuous basis and turned to be into shuttle
cock as without observing the normal tenure of posting and
transfer, the appellant is transferred and posted again and again.

~r,

3. That this was the case of appellant who had been initially
transferred and posted vide order No. [—gﬁ»«@,ﬂ_& R ol dated

/ oazio@g& and lastly to the present place of posting vide order
dated /. (Copies of the transfer and posting orders are
annexed).

4. That this was the background that yet, another herein impugned
notification Estt: 1/P,1/30393-430, Dated 17.08.2018 was illegally
issued whereby the appellant was repatriated to his present
department in an illegal discriminatory, void and unwarranted
manner. (Copies of the impugned office order is annexed).

5. That before passing on the grounds of the instant appeal, it is
pertinent to mention that the appellant holding the substantive pay
scale of Aeccicdant BPS-16 but having the ability and

) potential, otherwise eligible as well, have been transferred and
I/ F%%sted as Tehsildar on CCB wherein his rights are protected and

~.zayesned by rule 9 of the Transfer Promotional and Appointment
Rules 1989.

v




wer: 3 eﬁu, D PR _‘:: i et ,a,ly o Rhic an
falling.of the"bolt:fromithe blueiipon the appéllant.

That. wittiout.going into mimite- details iwould}
mention here that pefsons who are holding, sam
responsibility on current charge basis:to-other:ficl; fficestin

of repatridting all the- officials woiking on~CCB-to" thesiparss

be suffice: to-

R

department and thus only the appellant was‘s‘ilbje_vc tounf "

discrimination an even only on this score thiée* impughed6ffice
order is void and illegal.

That the normal tenure of transfer and posting;‘cm"oﬁlyibe.g'ﬁl!i};\igd e
to be left in rare and exceptional cases and that to’ in @ é”fmed i
public interest. But here the appellant has repeatedly, been *
transferred and repatriated for no reasons, which is certaiiily it a
good omen. .

r

That posting and transferring any Civil Servant / Government on
current charge basis is a defined mechanism of service law ani
procedure is detailed in ESta Code while the accrued rights,
accrued thereupon, are fully protected under the same code whose
details are provided under rule 9 of Transfer, Promotion and
Appointment Rules 1989, But here that situation is volte-face and
the appellant is repatriated to parent department ‘without any
justification and the same tantamount to violation of only service
law., . -

i

That no one can condemned unheard, nor any one can be
condemned for no wrong,

»



bad
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That from every angle and perspective the impugned transfer and
posting orders are illegal, discriminations, void, unwarranted, "
vexatious, unlawful and is liable to be cancelled and set aside.

It is, therefore, most humbly requested that on
acceptance of the instant departmental appeal, the impugned

~ order notification Estt: 1/P/.1/30393-430, lj"a'ted 17.08.2018 of
the office. of Senior Member Board of Revenue may graciously
be cancelléd’and if the same is not feasnble m the ‘¢ir¢umstances

- then the same impugned nonﬁcatlon and ofﬁce order may
graciously be modified to the extent of the appellant and his
name be struck off / deleted from the list of: transferred
Tehsildar and be left at his place of serving / postinig-and even
if the same is not feasible then the appellant be posted and
transferred in the same capacity .of Tehsildar on Current
Charge basis likewise others of the impugried-transfer and
posting order.;

Date\18.08.2018 _ < /l@nf/
{S‘L A8 ‘ Yv\aﬁg

_meaew(cae) ;

P’ . -
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GOVERNMENT OF KHYBER PAKHTUNKHWA
BOARD OF REVENUE
REVENUE & ESTATE DEPARTMENT

No. Estt:I/PF/Hasnain Ahmad/ 33 S22 8

Peshawar dated the_2g/09/2018

To . - i

Mr. Hasnain Ahmad, ‘
Assistant Office of Deputy Commissioner Tank.
SUBJECT: DEPARTMENTAL _APPEAL AGAINST ‘THE_ IMPUGNED

NOTIFICATION __ ESTT:I/PT/30393-430 DATED _ 17.08.2018
WHEREBY THE APPELLANT HAS BEEN REPATRIATED TO
- PARENT DEPARTMENT.

Your departmental appeal dated 18;08.2018 has been examined and
rejected by the appellate authority.

€cretary (Estt)

2181
i-9/111
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' BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

Service Appéal No. /2018

1, Hasnain Ahmad Tehsildar Puran, District Shangla.

VERSUS |

‘1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar etc.

RESPONDENTS

APPLICATION FOR SUSPENDING
THE OPERATION OF THE IMPUGNED
- NOTIFICATIONS DATED 17-08-2018 &
28-09-2018 TO THE EXTENT OF
APPLICANT/J!PPELLANT PASSED BY
THE RESPONDENT NO. 1 & 2 TILL

THE DISPOSJA!L OF MAIN APPEAL.

Respectfully Sheweth:-

1.

That the applicant/appellant has filed service appeal along with this

application in which no date has been fixed so far.

That the facts enumerated and grounds taken in the body of service
appeal may kindly be considered as an integral part of this application,
which make out an excellent prima facie case in favour of the

appellant.

That the applicant/appellant being deserved and Eligible employee as

Tehsildar was repatriated in utter violation of law as enumerated in

|

the memorandum of appeal.

: |



S. That the applicant/appellant has got a good prima facie case and is

sanguine about its successes.

7. That in case the operation of the impugned notifications are not
suspended, the very purpose of appeal would be defeated and it would

become infructuous as well.

In view of the above narrated facts ;and grounds, the
impugned notifications dated 17-08-2018 & 28-09-2018 may- ve:ry graciously be set
aside and the apphcant/appellant may kindly be restored agamst the post of
Tehsildar Puran, District Shangla.

Appellant/Applicant
" Through '

Dated: 06-10-2018

"M.A.LL.B .
Advocate High Court, Peshawar

AFFIDAVIT

I, Hasnain Ahmad Tehsildar Puran, District Shangla, do hereby solemnly affirm and
declare that the contents of the accompanied Stay Application are true and correct to the best of my
knowledge and belief and that nothing has been concealed from this Hon’ble Fribunal.

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1225/2018.

Hasnain Ahmad Assistant the then Tehsildar (CCB).

VERSUS

Senior Member Board of Revenue and others.

PRELIMINARY OBJECTIONS.

B,

Esit;[-1
397

1. That the appellant has got no cause of action. !

2. That the appeal is bad for mis-joinder and non-joinder of necessary parties.

3. That the Appellant has been estopped by his own conduct to file the appeal. .

4. That the appeal is time barred.

5. - That the appeal is not maintainable in its present form.
PARAWISE COMMENTS OF RESPONDENT NO. 1,2&3 ARE AS UNDER.

1.  No comments. Pertains to record.

2. No comments. Pertains to record.

3.  Incorrect. The appellant is basically Assistant of the office of Dcputy Commissioner

A Tank who was posted as Tehsildar (CCB) due to non-availability of regular Tehsildar

for smooth running of official business. Consequent upon the:Departmental Promotion
Committee meetings, the newly promoted Tehsildars were placed on Revenue /
Settlement Training and upon completion of the prescribed training, they have been
posted out and the appellant alongwith.others (CCB) Tehsildars have been repatriated to
their original post and offices. Posting of an official on Current Charge Base cannot
create right of out of turn promotion, however their case will be placed before the
Departmental Promotion Committee for promotion as Tehsildars as and when vacancies
occur in their share on their own turn after fulfillment required conditions.

4. Correct to the extent that his departmental appeal was rejected b)li the appellate authority.

|

5. Incorrect. Appeal of the appellant is not maintainable.

GROUNDS.

A. Incorrect. The appellant has been treated in accordance with law.

Incorrect. The appellant is not regular Tehsildar, therefore the qniestion of completion of

tenure does not arise.

PC-1
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Incorrect. Order dated 17.08.2018 was issued with the approval of Competent Authority.

Incorrect. Order dated 17.08.2018 is according to law.

Incorrect. As in para-3 of the facts the appellant is not regular Tehsildar. He was
repatriated to his original post of Assistant on 17.08.2018.

As in para-3 of the facts. ‘

Incorrect. The appellate authorify after going through the facts have rightly rejected
appeal of the appellant.

Incorrect. The appellant is basically Assistant. He was temporarily posted as Tehsildar

(CCB) for smooth running of official business due to non availability of regular
Tehsildar.

Incorrect. The notification dated 17.08.2018 is according to law/rules.

As in para-l.

As in para-H & L.

The respondent will also submit additional grounds at the time of arguments. |

It is requested that the appeal may be dismissed.-

Respondent No. 1,2 & 3

PC-1
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2018

1. Hasnain Ahmad Tehsildar Puran, District Shangla.
APPELLANT

YERSUS

The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar.

2. The Senior Member Board of Revenue & Estate Department, Government of
Khyber Pakhtunkhwa, Peshawar.

- 3. The Commissioner Malakand Division, Malakand.

RESPONDENTS

REJOINDER __ ON __ BEHALF  OF
APPELLANT __IN ___THE _ ABOVE
CAPTIONED APPEAL

RESPECTFULLY SHEWETH,

PRELIMINARY OBJECTIONS

1-5. All the preliminary objections raised by the respondents are incorrect,
baseless and not in accordance with law and rules rather- the

respondents are estopped by their own conduct to raise any objection.

ON FACTS

1. Para-1 of reply is incorrect as the respondents were legally bound to
have examined the record and clar.liﬁed the position of appellant. But
they failed to do so and beat around the bush. Thus, Para is deemed as _

admitted by the respondents.

2. Same reply as enumerated in Para-1 above.
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3. In reply to Para-3 it is stated that the appellant being the most senior
employee of his cadre and grade and therefore, the Competent
Authority (respondeht No. 2) was kind enough to post him as
Tehsildar, Puran, District Shangla on current charge basis vide
Notification dated 02-10-2017. He assumed the charge of said post
accordingly. He was performihg his duty with great zeal, zest and
devotion but strangely he was repatriated to his parent office in
capacity as Assistant (BPS-16) in utter violation of law. The Authority
was legally bound to have considered him for regular promotion being
deserved and eligible employee. But he was deprived of his due right
of promotion illegally despite the fact that the appellant had legitimate
expectancy to gain such promotion. Besides, the name of newly
selected employees who completed settlement training have not been
disclosed to justify the stance of the respondents. It is well settled law
that mere oral and general assertion is not sufficient to justify the
stance of any party unless proved through cogent and reliable

- evidence including documentary proof. Thus, the impugned

Notifications/Orders are against the spirit of administration of justice.
4. Para-4 needs no comments as the respondents admitted it as correct.

5. Incorrect as the appellant has a good prima-facie case to invoke the

jurisdiction of this Hon’ble Tribunal for relief.

ON GROUNDS .

A.  Incorrect and that of appeal is correct.
B. Incorrect and that of appeal is correct.

C.  Para-Cis incorrect. Order in question was passed in utter violation of

law.

D.  Incorrect. Order dated 17-08-2018 was not passed in consonance with
law. |
:

E.  Incorrect. Detail reply offered in Para-3 of the facts above. F

-\
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F. Incorrect and that of appeal is correct.
G. Para-G ~isAincorrect and thaf of appeai .is correct,
H. Incorrect and detail reply furnished in Para-3 of the facts above.

L Incorrect as the Notification in question was passed against the spirit

of law. .
J.  Incorrect and that of appeal is correct.
K.  Same reply as offered in Para-H and I.

". L. Arguments are restricted to positions taken in pleadings.

el

It is therefore, respectfully prayed that while considering the -

above rejoinder, the appeal may kindly be accepted with special costs.

Crr

Appellan
Through

_ o ' | uq
Dated: 02-01-2019 , . Rizwanullah.
, | ‘ . MALLB
Advocate High Court, Peshawar.

AFFIDAVIT -
. L, Hasnain Ahmad Tehsildar Puran, District Shangla, do hereby “solemnly
affirm and declare that the contents of the Re-joinder are true and correct to the best of my

knowledge and belief and that nothing has been concealqd from this Hon’ble Tribunal.

DEPONENT
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

Service Appeal No. /2018

1

SERVICE TRIBUNAL, PESHAWAR

1. Hasnain Ahmad Tehsildar Puran, District Shangla.

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar. if ,

APPELLANT

I
VERSUS

4

l

2. The Senior Member Board of Revenue & Estate Department, Government of
Khyber Pakhtunkhwa, Peshawar, j i

3. The Commissioner Malakand va1sion," Malakand.

REJOINDER ON | BEHALF | OF

l
; |
RESPONDENTS !
. ! 1:
}
{
¥
2

CAPTIONED APPEAL

T

PRELIMINARY OBJECTIONS

'APPELLANT __IN__|THE ABOVE
i
!
|
|
;
!
!

1-5.

ON FACTS

M
{

1.

| J
RESPECTFULLY SHEWETH, |
|

i

All the preliminary objections raised by the respondents are incorrect,

baseless and not in accordance with law and rules rather: the

respondents are estopped by their own conduct to raise any objectioh.

LN '
5 Iy
< eyt

* Para-1 of reply is incorrect as the respondents were legally bound to

have examined the record and chnﬁcd the position of appellant. But
they failed to do so and beat around the bush. Thus, Para is deemed as

admitted by the respondents.

"~ Same reply as enumerated in Para-1 above.

'1
e L : :
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l
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In reply to Para-3 it is stated that the appellant being the most senior
employee of his cadre and grade and therefore, the Competent
Authority (resporident No. 2) was kind enough to post him as

Tehsildar, Puran, District Sharlgla on current charge basis vide

Notification dated 02-10-2017.§He assumed the charge of said post
accordingly. He was performmg] his duty with great zeal zest and |
devotion but strangely he was repatrlated to his parent office 1n |

capacity as Assrstant (BPS 16) 1 inl utter violation of law. The Authonty

was legally bound to have consndered him for regular promotlon bemg

deserved and eligible employee. But he was deprived of his due rrgh:r

of promotion illegally despite the. fact that the appellant had Iegitimate

expectancy to gain such promotlon Besides, the name of newly

selected employees who comp]e‘red settlement training have not been

disclosed to justify the stance of the respondents.| Itis well settled law

1l1at mere oral and general assertlon is not sufficient to justify the

stance of any party unless proved through |cogent and reliable

evidence including- documentary proof. Thus the impugned

- Notifications/Orders are against the spirit of admmrstl ation of justice.

4. l Para-4 needs no comments as the respondents admitted it as correct..

5. Incorrect as the appellant has a vgiood prima-facie case to invoke the

Jurisdiction of this Hon’ble Tribt[inal for relief.

ON GROUNDS

A.  Incorrect and that of appeal is correct.

B. . Incorrect and that of appeal is correct

C.  Para-Cis incorrect. Order in quéStion was passed in utter violation of

X
1
1.
H

lanw,

D. - Incorrect. Order dated 17;08-2018 was not passed in consonancé with

law.

E.  Incorrect. Detail reply offered in' Para 3 of the facts above
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" Dated: 02-01-2019

" AFFIDAVIT :
1, Hasnain Ahmad Tehsildar Puran, District Shangla, do hereby solemnly

* Page3of3 |

F.  Incorrect and that of appeal is correct.

G.  Para-G is incorrect and that of appeal is correct.
' !

H.  Incorrect and detail reply furnished in Para-3 of the facts above.

|
1
|

1. Incorrect as the Notification in quféstion was passed against the spirit; |
of law.. ’ ' .

« : % )

J. Incorrect and that of appeal is coirect. }
o fe.

K.  Samie reply as offered in Para-H and I.

}

L.  Arguments are restricted to positions taken in ple?dings.

It is therefore, respectfully prayed that w

above rejoinder, the appeal may kindly be accepted with

) 1 .
affirm and declare that the contents of the Re-joinder are true and correct to the best of my

|

knowledge and belief and that nothing has been ¢oncealed from this Hon’ble Tribunal.

Appe;llant :'

' |
Rizwanullah
M.A.LLB -

. |Advocate High Court, Peshawar."

DEPONENT

special costs.

¥
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BEFORE THE HON’BLE CHATRMAN KHYBER PAKHTUNKHWA:
SERVICE TRIBUNAL, PL‘SHAWAR i

i
i
¢

Service Appeal No. /2018

1.  Hasnain Ahmad Tehsildar Puran, District Shangla.
‘ APPELLANT

. VERSUS

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar.

2. The Senior Member Board of Revenue & Estate Department, Government of
Khyber Pakhtunkhwa, Peshawar.

3. The Commlsswner Malakand D1v1310n, Malakand.
l

'RESPONDENTS

REJOINDER ON | BEHALF OF
APPELULANT IN _|THE _ ABOVE
CAPTIONED APPEAL

RESPECTFULLY SHEWETH, \

PRELIMINARY OBJECTIONS '

1-5. All the preliminary objections raised by the respondents are incorrect,
baseless and not in accordance with law and rules rather the

] .
respondents are estopped by their own conduct to raise any objection.

!
I-T
ON FACTS i
1. Para-1 of reply is incorrect as the respondents were legally bound to
have examined the record and clarlﬁed the position of appellant. But
they failed to do $0 and beat around the bush. Thus, Para is deemed as
P
admitted by the respondents. | ;
L
2. Same reply as enumerated in Pdra-1 above. ' f :
: . '

|

I

i‘ :
i
i

I
F
i
|
.
!
}
!
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ON GROUNDS
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In reply to Para-3 it is stated thai.’

employee of his'cadre and gr.

Authority (respondent No. 2)

the appellant being the most senior

dde and therefore, the Competent

jwas kind enough to post him as

District Sha1
Notification dated 02-10- 2017

Tehsildar, Puran,

accordmgl

devotion but strangely he was

mla on current charge basis vide

He assumed the charge of said post

He was performmcr his duty with great zeal, zest and

repatriated to his parent office in

capacity as Assistant (BPS-16) in' utter violation of law. The Authority

was legally bound to have consid

deserved and eligible employee.

cred him for regular promotion being

But he was deprived.of his due right

.- of promotion illegally despite the fact that the appellant had legitimate
t t

-expectancy to gain such promc?tion. Besides, the name of newly

!
selected employees who completed settlement training have not been

disclosed to justity the stance of |hc respondents! 1t is well settled law
|

that mere oral and general asse;rtion is not sufficient to justify the
stance of any party unless prjoved through ;cogent and reliable
evidence including documenf{ary proof. Thus, 'the impugned
Notifications/Orders are against ‘ﬁlhe spirit of admlinistration of justice.

! |
\ '
i

Para-4 needs no comments as lth respondents admitted it as correct.

Incorrect as the appellant has a good prima-facie case to invoke the

jurisdiction of this Hon’ble Tribénal for relief.
' E

E.

|
]
!
Incorrect and that of appeal is cotrrect.

R
'11

Incorrect and that of appeal is cotrect.

Para-C is incorrect. Order in quéstion was passed in utter violation of
| 1

law.

Incorrect. Order dated 17-08-2018 was not passed in consonance with

law.

Incorrect. Detail féfaly offered in;Para-3 of the facts above.
ol i
.L
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F. Incorrect and that of appeal is corff;ct. ‘ ’
G.  Para-G is incorrect and that of appeal is correct. T ;
H. Incorrect and detail réply furnished in Para-3 of the facts above. : . s
I. - Incorrect as the Notification in question was passed against the spirité
: of law., :
{ J. Incorrect and that of appeal is correct. 1
; K.  Samie reply as offered in P?ara-H,;an'd L _ o
: L.  Arguments are restricted to positions taken in pleadings. t
: i |
.; | 5
' ' . . }
: It is therefore, respectfully prayed that while considering the i
- !
above rejoinder, the appeal may kindly be accepted with special costs.
i
! -
Appellant
Through :
- Dated: 02-01-2019 _ Rizwanullah R
i " i MA.LL.B .
’ iAdvocate High Court, Peshawar.
|
© AFFIDAVIT . |
’ I, Hasnain Ahmad Tehsildar Puran, District Shangla, do hereby solemnly '
| affirm and declare that the contents of the Re-joihider are true and correct to the best of my ;. ’
i knowledge and belief and that nothing has been concealed from this Hon’ble Tribunal. :{ _ ¢
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