Order

25.01.2019

Counsels for the appellant present. Mr. Muhammad Jan,

. Deputy District Attorney alongwith Dr. Fakhar Alam, SMBR

L (respondent no.3) and Mr. Muhammad Arif, Supdt for respondents N

present. Arguments heard and record perused.

This appeal is also dismissed as per detai[ed judgment of
today placed on file in connected service appeal No. 1130/28:44%
titled “Jehanzeb -vs- The Government of Khyber Pakhtunkhwa
through Chief Secretary Khyber Pakhtunkhwa, Peshawar and two
others.” Parties are left to bear their own cost. File be consigned to

the record room.

Announced:
25.01.2019

(Ahmad Hassan)
Member

' (Muhammad Amin Khan Kundi)
- Member
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Learned counsel for the appellant present. Mr. Muhammad Jan
learned Deputy District Attorney alongwith Muhammad Arif

Superintendent present.

Learned counsel for the appellant complained that the SMBR

(respondent No.3) is still prone to make appointments to the posts

of Naib Tehsildars and Tehstldars on OPS/current charge basis.

It is but common knowledge and very unfortunate that the post

. of Naib Tehsildar and Tehsildar is considered as one of the great

source of making speedy money and on other hand the hi-ups in
the Revenue Department have adopted the policy of mélging
appointments on these lucrative posts on OPS/current charge basis

and have been acting like a silent spectator to the over all

‘ scenario.

It is also 1romcal that unscmpulous offi c1alb in the Revenue
Department somehow succeeds in blockmg the way o[ rcgulrt"

appointments on these lucrative posts by resorting to _f'rlvo_lm,ls

‘litigation. Some of these unscrupulous fow rank officials are so

influential that they enjoy the reputation of having subdued the

bureaucracy.

This Tribunal observed that since the ad- interim relief of status-
quo 1s no more in the ﬁeld/vacatcd the lcbpondem depaltmcm:
particularly the SMBR is dlrected 10 fill up 1hc Vacanl post of
Naib Tehsildars and Tehsildars on regular bdbls in the prcscnbz,d
manner and w1th0ut any furthcr delay. The SMBR is strlul\/
dlrected to -shun ‘the appointments of Naib lehsxldarb and
Tehsildars on OPS/current charge basis in future. SMRBR
(respondent No.3) is directed to appear in person before: this
Tribunal ‘on the next date fixed as 25.0;1 2019 to render proper

'

assistance. . . ?

I
. ’ o
Mtlg | o Member .
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$21.11.2018

28.12.2018

' Since 21.11.2018 has been declared as public holiday on

account of 12" Rabi ul Awal. Therefore the case is adjourned. To
come up on 28.12. 2018 o v

e

Re&der

Learned counsel for the appellant present. Muhammad
\ ,

Arif Superintendent present and submitted parawise comments.

It is settled pr1n01ple that a civil servant is vested with no

" right to questlon the order of his repatriation to the parem_

department hence the appellant is not found entitled to the

 extension of the ad-interim relief granted on 04.10.2018 til_l"

25.10.2018. As such the ad-interim relief of status quo shall be
deemed as vacated. It may also be mentioned that similar nature

Service Appeal bearing No.1287/2018 has been dismissed by

- this Tribunal in limine. Moreover in another similar nature

service appeallb.eari'ng No.1340/2018 filed by Mr. Malik Zahid,

the ad-interim relief of status quo has also been vacated. The

. present case is a sheer example of the abuse of process of law.

Adjourn. Learned counsel for the appellant requested for a short

date. To come upA for ' rejoinder/arguments on 02.01.2019

before D.B. o
| @a/

Member

—
i
—~



15.11.2018.

31.12.2018

01.01.2019

. #w.Dué to retirenent of Hon’ble Chairman, the
Tribunal is defunct. Therefore, the case. is adjourned. To.

come up on 31.1 2.2018. Written reply not received. !

%
Redder

Appe]lént alongwith his counsel . present. Mr.
Muhammad Arif, Superintendent alongwith Mr. Kabirullah
‘Kh-attak, Additional AG for the respondents present.
Written reply on behalf of respondents submitted. The

appeal is assigned to D.B-I for rejoinder and arguments for

02.01.2019.
Muhammag Amin Khan Kundi

Member

Learned counsel for the appellant present. Rejoinder submitted.

The ad-interim relief of status-quo was issued vide order dated

05.10.2018 till the next date fixed as 23.10.2018. The ad-interim

_relief was not extended further. In the connected service appeals

the ad-interim relief of status-quo was also not extended. As such
the ad-interim relief in the shape of status-quo is no more in:the
field. Adjourh. To come up for arguments on 25.01.2019 before
D.B. | |

e Q¢
ember - Member -
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Appsllant Deposited
Security & Process Feg .»

W@W

Counsel for the appellant Kifayatullah present.
Preliminary arguments heard. It was contended by the
learned counsel for the appellant that the appellant was
transferred from the post of Senior Scale Stenographer, P.A
Office North Waiiristan Agency to the post of Tehsildar
Land Acquisition (CCB) Abbottabad agamst the vacant
post vide order dated 26.05.2017, he worked there for four
months and then transferred to Tehsildar (CCB), Tank vide

order dated 15.09.2017. It was further contended that just

after one year vide impugned order dated 17.08.2018 the

appellan re atrlated to his parent office from the post of
{ rep p

Tehsildar (CCB) Tank against the transfer posting policy.
Moreover, no notice was issued to the appellant before
reversion/repatriatéd to his parent office therefore, the

impugned order is illegal and liable to be set-aside.

The contention raised by the learned counsel for the

appellant needs consideration. The appeal is admitted for

regular hearing subject to deposit of security and process.

fee within 10 days, thereafter, notice be issued fco the

respondents for written reply/comments for 23.10.2018

before S.B. Learned counsel for the appellént also
submitted application for suspension of operation of
impugned orders. Notice of the same be also issued to the

respondents for the date fixed. In the meanwhile status-quo

be maintained till the date fixed. ~ )
: {1 ,
{Muhammad Amin Khan Kundi)
Member
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Form- A

FORM OF ORDER SHEET
Court of
Case No. 1222 /2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 05/10/2018 __ | The appeal of Mr. Kifayat Ullah Khan presented today by Mr.
Rizwanullah Advocate may be entered in the Institution Register and
put up to the Learned Member for proper \rder please.
M v
rEcisTRAR. 4 10[ '“%
7. This case is entrusted to S. Bench for preliminary hearing to
be put up there on
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3 ‘. -n BEFORE THE HON’BLE CHAIRMAN KHYBER PAKHTUNKHWA

.

SERVICE TRIBUNAL, PESHAWAR '

Service Appeal No. | 2, Z;Z /2018

1. Kifayatullah Khan Tehsildar, District Tank.

-

APPELLANT

YERSUS

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar & others.

RESPONDENTS
INDE X
S.No Particulars Annexure | Pages #
1 | Service Appeal & Affidavit - 1-8
-2 | Copy of commendation certificates A&B 9-10
3 | Copy of notification dated 26-05-2017 ) .C 11
4 | Copy of charge assumption dated 29-05-2017 D 12 -
5 | Copy of notification dated 15-09-2017 E 13
6 | Copy of office order dated 17-10-2017 F 14
7| Copy of notification dated 17-08-2018, G 15
8 | Copy of departmental appeal dated 18-08-2018 H 16-18 -
9 | Copy of rejection order dated 28-09-2018 I 19 -
10 | Stay Application & Affidavit - 20-21
11 | Wakalatnama /__\ —

Through

Dated: 05-42-2018

™
C\/
=

Rizwanullah

Advocate High Court, Peshawar

ey .
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. @ BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL, PESHAWAI;

Service Appeal No. [ A2% 12018

- 1. Kifayatullah Khan Tehsildar, District Tank.
- APPELLANT

Khyber Pakhtukhwg
Service Tribunal

VE_RSIE | Diary Nuiﬁié
MDazed 05/20‘/20[8 ‘

. : b
1. The Chief Secretary Governiment of Khyber Pakhtunkhwa, Peshawar.

2.  The Senior Member Board of Revenue & Estate Dep%iriment, Government of
Khyber Pakhtunkhwa, Peshawar.

3.  The Commissioner D.I.Khan, Division, D.I.Khan.

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE

KHYBER PAKHTUNKHWA '-SERVICE

Q

TRIBUNAL ACT. 1974 AGAINST THE
IMPUGNED _NOTIFICATION _DATED

17-08-2018_PASSED BY THE SENIOR
MEMBER BOARD OF REVENUE &

ESTATE DEPARTMENT (RESFONDENT
NO.2) WHEREBY THE _APPELLANT

WAS = REPATRIATED __TO HIS

ﬁ"ﬁl\aaﬂfr@wﬁay PARENT DEPARTMENT AS_SENIOR

SCALE STENOGRAPHER IN UTTER
Re?;fjj'}%fj v VIOLATION _OF __LAW  AGAINST
WHICH THE _APPELLANT. _FILED
DEPARTMENTAL APPEAL WITH THE
RESPONDENT NO.1 ON 18-08-2018 BUT
THE SAME _WAS REJECTED ON

28-09-2018.
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By accepting this appeal, the impugned notifications
dated 17-08-2018 & 28-09-2018 may very graciously be set
aside and the appellant may kindly be restored against the
post of Tehsildar District Tank.

Any other relief deemed appropriate in the
circumstances of the case, not specifically asked for,
may also be granted to the appellant.

Respectfully Sheweth,

Short facts giving rise to the present appeal are as under:-

That the appellant joined the respondent department in
capacity as Junior Scale Stenographer (BPS-12) in the year
1992 and rose up to the post of Senior Scale Stenographer
(BPS-16) in the year 2015. He has 26 years unblemished
service record to his credit. He was awarded various
commendation certificates by the Commissioner D.I.Khan
Division, D.I.LKhan as well as Deputy Commissioner Tank in
recognition of his meritorious services and outstanding

performance.

(Coﬁgmendatibn certificates
are appended as Annex- A &
B) '

That the appellant being the most senior employee in his grade
and cadre and therefore the Competei_lt Authority (respondent
No.2) was pleased to post him as Teksildar, Land Acquisition
Abbottabad on current charge basis vide notiﬁéation No.
I/PF/G.Ghazi/11088-11110 dated 26-05-2017. He assumed the
charge of new assignment on 29-05-2017

(Copies of notification and
charge assumption report are
appended as Annex-C & D)
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That the appellant worked there for about four months and he
was transferred to District Tank as Tehsildar vide notification
No0.19469-64 dated 15-09-2017 passéd by the Senior Member
Board of Revenue (respondent No.2).:The appellant was also
authorized to look after the responsiBilities of the office of
Assistant Commissioner Tank in addition to his own routine
duties till the arrival of regular Assistant Commissioner Tank
vide order No. 4673/BC dated 17-10-2017..

(Copies of notification and
office order are appended
Annex-E & F) '

That the appellant was performing his duty with gl'ezit zeal, zest
and devotion but strangely he was repatriated to his parent
department in capacity as Senior Scale Stenographer (BPS- 16)
without any valid justification vide notification dated
17-08-2018.

(Copy of notification is
appended as Annex-G)

That the appellant felt aggrieved by the said notiﬁcation, filed
a departmental appeal with respondent No.1 on 18-08-2018.
But the same was rejected on 28-09-2018. |

(Copies of departmental
appeal and rejection order are
appended as Annex-H & I)

That the appellant now files this appeal before this Hon’ble
Tribunal inter-alia on the following grounds within the

statutory period of law.
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. @ GROUNDS OF APPEAL

A,

That respondents have not treated appellant in accordance with
law, rules and policy on the subject and acted in violation of
Article 4 of the Constitution of Islamic Republic of
Pakistan, 1973. Therefore, the impugned notifications are not

sustainable in the eye of law.

That the Competent Authority was under statutory obligation
to have retained the appellant at Abbottabad till completion
of his tenure as per Posting and Transfer Policy of
Government of Khyber Pakhtunkhwa as well as law laid
down by august Supreme Court of Pakistan in case reported
in PLD-2013-SC-195 (citation-h). The relevant citation is

reproduced herein for facility of reference;

PLD-2013-SC-195( citation-h)
Civil Servants Act (LXXI of 1973)—

—8s. 4 & 10—Constitution of
Pakistan, Art. 184(3)-—Tenure,
posting and transfer of civil
servants—Principles— When
the ordinary tenure for a
posting had been specified in
the law or ~ rules
made thereunder, such tenure
must be respected and could

" not be varied, except for
compelling reasons, which
should be recorded in writing
and were judicially reviewable-
—Transfers of civil servants by
political figures which were
capricious and were based on
considerations not in the public
interest were not legally
sustainable.
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Therefore, the impugned notifications in respect of repatriation

of the appellant are not sustainable in the eye of law.

That the Competent Authority (respondent No.2) was under
statutory obligation to have provided 6pportunity of personal
hearing before passing thé impugned notification but he failed
to do so and blatantly violated the law laid down by august
Supreme Court of Pakistan reported in PLD-2008-SC-412
(citation-a). The relevant citgtion is reproduced herein for

facility of reference:

(a) Administration of i-ustice--

----Natural justice, principles
of---Opportunity of hearing---
Scope---Order adverse to
interest of a person cannot be
passed without providing him
an opportunity of hearing---
Departure from such rule may
render such order illegal.

Thus, the impugned notifications are liable to be set aside on

this count alone.

That when the Appellant was posted as Tehsildar, Abbottabad
and Tank, none of employee has challenged the said
notifications before any legal forum and as such the same has
attained finality in the eye of law. Therefore, the impugned

notifications are bad in law.

That the Competent Authority (respondent No.2) while posting
the appellant as Tehsildar Abbottabad and Tank, candidly
admitted that he was the most deserved and eligiblc employee
for the said post, thereafter, he was not justified to repatriate
him without any lawful authority. Thus, the impugned

notifications are not tenable under the law.
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That the Compet!ent Authority(respondent No.2) was legally
bound to have considered the case of appellant in its true
perspective and also in accordance with law and to see whethei’
the performance of the appellant was up to the mark or
otherwise. But he took no pain to dc_J' so and overlooked this
important aspect of the case without any cogent and valid
reasons and repatriated him illegally. Hence, the impugned

notifications are against the spirit of administration of justice.

The Appellate Authority (respondent No.1) was legally bound
to have applied his independent mind to the merit of the case
by taking notice about the illegality and lapses committed by
the Competent Authority (respondent No.2) asenumerated in
earlier paras. But he failed to do so and rejected departmental
appeal without any cogent reasons'. Mere mentioning that
“your departmental appeal dated | 08-08-2018 has been
examined and rejected by the -Appel‘l'ate Authority” will not
fulfill the requirement of speaking order as envisaged in
Section 24A of the General Clauses Act, 1897 as well as law laid
down by august Supreme Court of Pakistan reported in 2011-
SCMR-1 (citation-b). The relevant citation of the judgment is
reproduced herein for facility of reference: |

2011-SCMR-1 (citatig_w

(b} General Clauses Act (X of 1897)

~---S.-24-A---Speaking - order-
Public functionaries are bound
to decide cases of their
subordinates after "application
of mind with cogent reasons
within reasonable time.

But despite thereof, the Appellate Authority (respondent No.1)
has failed to do so and blatantly violated the above dictum of
august Supreme Court of Pakistan. Therefore, the impugned

notifications are not warranted under the law.
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H.  That the appellant was posted as Tehsildar in accordance with
law and this notification has also been acted upon. Moreover,
the appellant has served the respondent department in capacity
as Tehsildar with effect from 26-05-2017 till date and as such
it had taken legal effect and created valuable rights in his

favour. Thus, the said notifications are bad in law.

L That the impugned notifications are suffering from legal
infirmities and as such caused grave miscarriage of justice to

the appellant.

J.  That the impugned notifications are against law, facts of the
case and norms of natural justice. Therefore, the same are not

tenable under the law.

K. That the respondent No. 1 & 2 passed the impugned
notifications m mechanical manner and the same Aare
perfunctory as well as non-speaking and also against the basic
principle of administration of justice. Thus, the same are not

warranted under the law.

L. That the appellant would like to seek the permission of this
Hon’ble Tribunal to advance some more grounds at the

time of arguments.

In view of the above .narrated facts and grounds, the
impugned notifications dated 17-08-2018 & 28-09-2018 may very graciously
be set aside and the appellant may kindly be restored against the post of
Tehsildar District Tank.
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Any other relief deemed proper and just in the circumstances

of the case, may also be granted.

Appelly t

Through

Dated: 05/10/2018

" Advocate High Court, Peshawar.

AFFIDAVIT |

I, Kifayatullah Khan Tehsildar District, Tank, do hereby solemnly affirm and
declare that the contents of the accompénied Service Appeal are true and correct to the best
of my knowledge and belief and that nothing has been concealed from this Hon’ble Tribunal.
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T | : GOVERNMENT OF XHY BER PAKHTUNKHWA
T : BOARD OF REVENUE
: 3 REVENUE & ESTATE DEPARTMENT
- RN : - Dated Peshawar duled the 5.6, May, 2m7
- ‘ h
' '
NOTIFICATION: 1;
No. Estel/G.Ghan - he foilowing postng Arensfer nmongst Privetidan
- Nipb Lebsitdar ishorety ardered with imunediate effectin public inteest-
LA - . . -
‘. S.No | Name of. ul’l\m.\l | From L . B _______!_
77TV Gul Ghazi Khan Tehsildar L)npm Sueivices placod at dreposal <,f1|
; FATA Secretariat, - :
T ! -\'fl:m:'\:i-'tk'l.l-’;l];;?!—i;.;i-!1)51\\'()(1(] ' lu:sp\:\;mr Stamps{CCBY, Kohat C l)mnct Kanunpo Pesh awar |
. o ‘ : i
- et SO SV SRR )
; 1 M ahammad ¥ ounas, ¥ ant, Hoad of Revenuc. | Tehsildar/Recovery
: ; 3 Feshawnr, ) 1 Officer(CCBY. PESCO, !|
lF I i i i Peshuwar Circle. ;
o i 4. | Mr. Shafgat Ihsan. Assistant, Board of Revenue, | Tehsildar/Recovery ‘
C I Peshawar Officer(CCB), PESCO, Khyber
o I o | Cirele. |
Pos -'| Mr. bikhar-u-Thn FDisne: Kannngo Peshawar « Canal Naib Tebsildar '
i : ! Charsadda against thie waeant |
. | 1 Y _! post, o
;, 6. LN Jebanaeh ! Nait Tehsiidar { Yarga | Nak Fehsdildur
P e . ] ey Shampla

| 7 UMy | !namt~u: Rehman
|

F "

I
. {
L Sertlement Naib S Nab Tensildar (¢ R; I)mrrm |
1 3), Nawshera !

s Sinoprapher, PA l' fsitdar

bl Ui Kifyatnieh

: g ! Apency L Acquisition{CORY - Abhottabed
o ‘ apninst the vacant pest .

tor 1 Iv'k nl‘u( of the i Netb It,h dar{C OBy Khady !

Swat ‘ Khel apainat te oo '

Tunier Seale §; nographer, UCanal Naib
Conmsstaner's Olfice,
F‘uh Ly

<|tu, ;
(CCBYPeshawar,  apamst  the |
vagent past. L

Naib Tehsildar, POA Peshaeaar, :
against the vacant pust. [

By (,Lg}cr of
Sentor Member
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1o Additional Chael Sucrv.:-mr_\' FATACFATA Secretanar, Peshawar.
2 Commissoners of the respective Divisions.

3. Director Genersh, Peshawns Development Authority, Peshawar.
4. Polincal A, N.AY. u\p"m)

5 Deputy Commissionggs of the respeetive u.slntlu

6. Director Land Recor ifs Khyler Paichtunkhwa,

7. Seulement Otficer, Nowshera.
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CHARGE ASSUMPTION REPORT.
“HARGE ASSUMPTION REPORT,

Tehsildar Land Acquisition
Abbottabad,

No._ [0 8’({“’{“ . / Acq: . Dated Abbottabadthe/ 29. oy /2017

Copy of the charge assumption report js submitted:-
1. Commissioner, Hazarg Division, Abbottabad.
* 2. Commissioner, Banu Division, ‘
3. Director Land Record, Khyber Pakhtunkhwg
4. Political Agent, NWA Miranshah, .

5. Additiona) Deputy Commissioner, Abbottabad.

0. Assistant Commissioner, Abbottabad,
T, District Accounts Officer, Abbottabad.

Agency Accounts Officer, Miranshah,

‘ o ISSIONER
/
o ~ ABBOTTABAD,

-
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COVERNMENT OF KHYBER PAKHT UK -
BOARD OF REVENUE
RE\/ENUE & ESTATE DEPARTMENT.

/h . . =
Dated Peshawar the | b Septembear, 2617

LV LI U2 IO N
AL P P VI

No. Estulm, Shafrq/ . The foliowing posting/transfer a amongst Tehsic:

; Is hereby orde red with immediiate effect in public interest:-
T Y TFem————
! ;__S: Nﬁo__: Ndmo e of ofﬁc:ai l __From To

Ao ——t—— o —_—
ot Mr Afsar Khan Tehs”dar\CCB) Kabal Report 1o 3oard

: | Revenue.
S i e
P2 EMr Abdyl Hadp _ I Tehsildar Boony Tehsildar | Kabal vice pig,

(] R«
3. lMr Knay a ullah . fTenSJioar’CCB) Land Tehsildar(CCB), Tank |
l

R e _|:Acquisi ition Aboottaoad S

s ' Mlugahid Al ) re_hﬂs_udar Tam _ _Tehildar Kz Kanma KO..!S_‘cl“__
5. L har Abdut Qadeer ! Tehmldnr Kandia &, Knhietan | Tahaiin- B
6. . Sheikis Muhammag “"f'T;'H's‘.‘i'd;{."’((;"(':8‘)’7@5{76‘6 B Read'er to Commission:
e damit | DIKhan, o 1 Dikhan o

By Order of

- Senior Member
No. Esit I/m Snanq/ l (‘\é q [ L '
Copy forwarded to the:-.

Commissioners of the respective Divisions,

Deputy Commissioners of the respeciive districts.
District Accounts Officers of the fespective districts
Officiais Concerned.
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| OFFICE OF THE 3

J DEPUTY COMMISSIONER, ]

| DISTRICT TANK - j
. eri S - i’ Phit 09() SII326 ¢ “axi 0963-310300 ;
No.__m_f _é7;’_ /BC Dated Tank The /7/1 0/2017.

OFFICE ORDER.

M, !\[ﬁ\at Ullah lclm!dar Fank is hereby aulhmvud to look afier ke
S responsibilitics of !h(‘ office the /\SS]\[dnl Commissioner | Fank in addition 10 his own rovEe

dutics in puhilc mierest and-til the arrival ol regular Assistant Commissioner lTank.

e
: DEPUTY COMMISSIONER
& ( " DISTRICT TANK
L £7
» No. t — /BC N
i 4 ‘ Copy to the:- ' g
: - Commissioner DIK han Division Dlkan. /
2- Additional Deputy Commissioner Tank. \

3- ll._,hSIIddI Tank for compliance.

@ mgl,,u\.m
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Niv bsHibnt b4 Cinargnenl - g cinnplation  of  setilyiiiat/ite i
truining ol ety grorsedd sdgubin Fobadldan?tinibe D hieitelnr tha 1 onagistnd N"f“—""’__“
pheased torepatslnte e aeruieea vl (e follininge Adaisinnne/fie iicn $Sicide fiteivjisnjiied "i'“_’
huntar Seale Stemop g tennpa b geetlod e Canet Ul Hovie wy ‘f"" AL
srwngrement ns Lebilibna/Nails Tehabledars, i e pnread of e withs ieersig Dlate aH1e ¢4
| s Nome & lmlgnntion I*eexent poating fummk! o o
| Mo Hasosin Ahonl, Asalstant | Fedsilih 6001 Poipe Hoghatebatedd b hiis poscet i )de &
' Me Alvnd Al Awaiviain Lot 1UC 1) Chigorn agearninsend oo bia prarenit oftivs
n MrAttiqur Behmmn, Assisiont | Eehsilitar €00 08) 1 srendy Bo gratrbubesh fos likw ginivtié oolbics
| Mr Lt Alend, Ansistam Celviblain (€18 I8ewamii Hageatrdate i v his rorsont eefhren
s M, AMulimusd Younis, Pabwibihor (0P it o g | Bagettaited Bre by ghareat eiftice
st
o M Arttallnh, Asaistim Fehiobldue (220718 teapateimed v b parsnt ofths
S bmgly
y M Mubiominad Hvas, Lehsililor (CCH) Lan e guabrntan toi b poreni) e fice
l Assintin Muind
T Me. Saml’ AH, Assistin Cehnlbednr (41 C 1) )it Kegonteinsed 1o iy pasent alliee
LT .
] Me. Laely Arle, Annistunt Nuills tulsstldae (U4 WKapatebuted v i parcan Gl
Miranshnl
l T M. Surnzeb, Assistan fehaitdir (€°C18) Shmwnl Kepatiinted 1o las parcan othice
i Mo Kitiyatullnh, S88 tehsitdur (CC19) Junk Heputehmed te das parcot office
Yo Me Zurdad Khan, Assistant ehisitdar (CCT) WAPDA | Begatonted o Ing fhercnit alina
Alattalind
I My Khualut Azinnt, Assistang Felmilodar DubhtsesNoseutd | Repateinted 1o b prsesn oftler
1 Mr, Paimllah Seaior Senle tehslidar (CCIY A hial Kupatrbotd 1o hin parcnt offlee
Ntenoprapher
1. | Mr. leror Khan, Assistant Tehsidar (CCY) Mirali Kupateinted to his paremt altlce
o Mr. Malah Zndold, Ansdatun Fehsildng (CC13) B Ropmieinted 10 hin parent ofgive '
. P M Nabjullah, Junive Scule Connd NI LCCI) WKapusrinted to his parem oftice
Stenogrupher Peshnwae

Neo, 1stsl, £200.49 1430

I Accountant Genernl Khyber Pukhtunkbwa IPealiwiyr
2 Al Devisional Cotmissioners in Khyber aklitunkhwa,
b Depuy Cominsioness of the respectivo district.
' 4 District Accounts Offlcers of the tuapective districts. —
I ] > H"’
S, Oflicls coneerned M -
6. Office order e, /-" . €= - s

| J I N

I8y amder of
Neniar Mersihwey

Copy forwarded to the..

o< ARRIN Sevetngy (1 o )
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The Worthy Chief Secretary
Khyber Pakhtunkhwa, Peshawar.

Subjectt  DEPARTMENT APPEAL AGAINST THE IMPUGNED
- NOTIFICATION ESTT: 1/P/30393-430, DATED 17.08.2018
WHERE BY THE APPPEALANT HAS ILLIGLY BEEN
"REPATRIATED TO THE PARENT DEPATMENT

Respected Sir, ‘

|. That the appellant is performing his duties as Tehsildar on current charge
basis as Tehsildar Tank District vide Senior Member Board of Revenue
KPK order No. Estt/I/PF/Ghazi/11088-11110 dated 26/05/2018 on the
recommendation of Commissioner Bannu Division Bannu vide his letter
117/PO/Estab-17, dated 13.2.2017.
That the appellant is being subjected is persistent acts of discrimination

(NN

on continuous basis and turned -to be into shuttle cock as without
observing the normal tenure of posting and transfer, the appellant is
transferréd and posted again and again. ‘

(OS]

That this was the case of appellant who had been initially transferred and
posted vide order No. Esth: 1/PF/Ghazi/111080-11110, dated 26.5.2017
and lastly to the present place of posting vide orderNo. 19469-64 dated
15.9.2017. (Copies of the transfer and posting order are annexed). |
4. That this was the background that yel, another herein  impugned
“notification No. Estr: 1/P,1/30393-430, Dated 17.08.2018 was illegally
issued whereby the appellant was repatriated to his present department in
an illegal discriminatofy, void and unwarranted manner. (Copies of the
impugned office order is annexed).
5. That before passing on the grounds of the instant appeal, it is pertinent to
mention that the appellant holding the substantive pay scale of Senior
Scale Stenographer BPS-16 but having the ability and potential,
otherwise eligible-as well, have been transferred and posted as Tehsildar
on CCB wherein his rights are protected and governed by rule 9 of the
Transfer Promotional and Appointment Rules 1989.

i
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A ;;f ' 1t s, therefore, most humbly requested. that on dcccptancc of
f 3 ff" ‘thc instant departmental dppcal the impuagned order notification No.
g Estt: 1/P/.1/30393-430, Dated "17.08.2018 of the office of Senior
5 Member of Revenue may graciously be cancelled and if the same is
/f not feasible in the circamstances then the same impugned notification
;j and office order may graciously be notified to the extent of the
I appellant and his name be struck off/deleted from the listof
/ transferred Tehsildars and be left at his place of serving/posting and
/ ' even il the same is not feasible then the appellant be posted -and
/ transferred in the same c'apacity'ol' Tehsildar on current charge bases
lilkkewise other of the im pugned transfer and posting order.; '

Dated 18.08.2018 . ‘ sellant

v

KifayatNlah Khan -
o TehsildarVank (CCB)
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To

SUBIECT:

Avaer T

- GOVERNMENT OF KHYBER__PAKHTUNKHWA
- BOARD OF REVENUE '
REVENUE & ESTATE DEPARTMENT

No. Est:I/PF/Kifavatullah/ T3¢ )2
Peshawar dated the 2 % /09/201 8

Mr. Kifayatullah,

Senior Scale Stenographer,
Office of Deputy Commissioner,
North Waziristan (Tribal).

DEPARTMENTAL _APPEAL AGAINST _THE IMPUGNED
NOTIFICATION __ ESTT:I/PT/30393-430 __ DATED _ 17.08.2018
WHEREBY THE APPELLANT HAS BEEN REPATRIATED TO
PARENT DEPARTMENT.

Your departmental appeal dated 18.08.2018. has been examined and

rejected by the appellate authority.

,y tSectetary (Estt)
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» 'BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

Service Appeal No. /2018

SERVICE TRIBUNAL, PESHAWAR

1. Kifayatullah Khan Tehsildar District Tank.

APPELLANT
VYERSUS

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar etc.

RESPONDENTS

APPLICATION _FOR _SUSPENDING
THE OPERATION OF THE IMPUGNED
NOTIFICATIONS DATED 17-08-2018 &
28-09-2018 TO THE EXTENT OF
APPLICANT/APPELLANT PASSED BY
THE RESPONDENT NO. 1 & 2 TILL
THE DISPOSAL OF MAIN APPEAL.

Respectfully Sheweth.-

1.

That the applicant/appellant has filed service appeal along with this

application in which no date has been fixed so far.

That the facts enumerated and grounds taken in the body of service
appeal may kindly be considered as an integral part of this application,
which make out an excellent prima facie case in favour of the

appellant.

That the applicant/appellant being deserved and eligible employee as
Tehsildar was repatriated in utter violation of law as enumerated in

the memorandum of appeal.

- s = 4 A b e dees e




S. That the applicant/appellant has got a good prima facie case and is

sanguine about its successes. o

7. That in case the operation of the impugned notifications are not
suspended, the very purpose of appeal would be defeated and it would

become infructuous as well.

In view of the above mnarrated facts and grounds, the

impugned notifications dated 17-08-2018 & 28-09-2018 may very graciously be set

aside and the applicant/appellant may kindly be restored against the post of

Tehsildar District Tank.
Appellant/Agplicant
Through ’

o (O W

Dated: 06-10-2018 ‘ Rizwanullah
y MA.LLB - = .
Advocate High Court, Pgshavygr :

AFFIDAVIT

I, Kifayatullah Khan Tehsildar District, Tank, do hereby solemnly affirm and declare
that the contents of the accompanied Stay Application are true and correct to the best of my-
knowledge and belief and that nothing has been concealed from this Hon’ble Tribunal.

R

DEPONENY/
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BE EFORE f HE KHYBER PAKHTU N KHWA bILRVICE TRIBUN AL PESHAWAR. -

SuwceAppca I No. 128842018

- Kifayatullah Khan Tehsildar (CCB) District Tank.

VERSUS

Senior Member Board of Revenue and others. . a

6.

6o

[S)

[ESTNEY]

‘PRELIMINARY OBJECTIONS.

That thé appellantihas. got no cause of activon or locus L@tan(.i‘i.-

That the appeal is bad for mis-joinder and non-joinder of necessary. parties.
That the Appellant has b;:en stopped by his own condu'cf to ﬁlle the a‘ppeal.
That the appeal is time barred. | |
That the apbeal is not maintainable in its present form.

That Repatriation to his parent post / department does not violate terms and condition of

a civil servant.

l’ARAWISE COMMENTS OF RESPONDENT NO. 1,2&3 ARE AS UNDER.

et
i

No comments. -Pertains to record.

Correct to the Aex‘ten,t '~that the appellant was posted as Tehsildar (CCB) due to non -
avallabllltv of regular Tehsildar, which does not create right of reguldr promotlon or to

remain on a post of other cadre.
No comments pertain to record. ., .. -

Incorrect. The appellant is Senior Scale Stenographer which is.a separate cadre. Beside,
he is the junior most and his case will be placed before the Departmental Promotion
Committee for promotion as Tehsildar on his own turn, he is not entitled to be posted on

the post.

Correct to the extent that appeal of the:appellant has rejected by the appellate authority
on 28.09.2018.

Incorrect. Appeal of the appellant is not maintainable. -

PC-1



GROUNDS.

A.

B.

Estr,l-1

378

Incorrect. The appellant has-been treated in accordance with law/rules.

Incorrect. Posting / transfer is part of service and can any time be made by the Competent

Authority.

Incorrect. No discrimination has been done with the appellant. Further he has not been

subjected to any disciplinary proceedings so there is no need of any personal hearing.
Incorrect. Posting on CCB or OPS does not create any right of regular position / posting.
As in D above.

Incorrect. The appellant will be considered for promotion as Tehsildar on the basis of his

seniority as and when vacancies occur in their share.

Incorrect. The appellant is the junior most Assistant. His case for regular promotion will
be placed before the Departmental Promotion Committee on his own turn for
consideration.

As in para-4 of the facts.

Incorrect. All the proceedings have been carried out according to law.

Incorrect. The notification dated 17.08.2018 is according to law/rules.

The respondent will also seek permission to submit additional grounds at the time of
arguments.

Therefore based upon the above it is humbly prayed that the appeal of the

appellant may kindly be dismissed as it carries no ground.

Respondent No. 1,2 & 3

PC:1



¢ . BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKTHUNWA SERVICE
TRIBUNAL, PESHAWAR.,

Service Appeal No. 1222/2018

1. Kifayatullah Khan Tehsildar (CCB), District Tank. = APPELLANT

VERSUS

t. The Chief Secretary Government of Khyber Pakhtukhwa, Peshawar. ‘
2. The Senior Member Board of Revenue and Estate Department, Government of Khyber
Pakhtunkhwa, Peshawar.

The Commissioner DIKhan Division DIK han.
RESPONDENT

(8]

PRELIMINARY OBJECTION.

That the appellant has got no cause of action or locus standi.
That the appeal is bad for mis-joinder and non-joinder of necessary parties.

That the appealant has been stopped by his own conduct to file the appeal.
‘That the appeal is time barred.

That the appeal is not maintainable in its present form.

That Repatriation to his parent post/ department does not violate terms and condition of a
civil servant,

AN ol A

PARAWISE COMMENTS OF RESPONDENTSs NO.1, 2, 3 ARE AS UNDER.

1. No comments pertain to record.

2. Correct to the extent that the appellant was posted as tehsildar (CCB) due to non
availability of regular Tehsildar, which does not create rlght of regular promotion or to
remain on a post of other cadre.

3. No comments pertain to record. '

4. Incorrect. The appellant is Senior Scale Stenographer which is a separate cadre. Besides,
he is the junior most and his case will be placed before the Departmental Promotion
Committee for Promotion as Tehsildar on his own turn, he is not entitled to be posted on
the post.

5. Correct to the extent that appeal of the appellant has rejected by the appellate authonty on
28-09-2018. ' :

6. Incorrect. Appeal of the appellant is not maintainable.



=

™

kel

GROUNDS.
Incorrect. The appellant has been treated in accordance with law/ rules. .
Incorrect: Posting/ transfer is part of service and can any time be made by the Competent

" Authority.

Incorrect. No Discrimination has been done with the appellant. Further he has not been
subjected to any disciplinary proceedings so there is no need of any personal hearing.
Incorrect. Posting on CCB or OPS does not create any right of regular position/ posting.
As in D above. . ,
Incorrect. The appellant will be considered for promotion as Tehsildar on the basis of his
seniority as and when vacancies oceur in their share.

Incorrect. The appellant is the junior most assistant. His case for regular promotion will

be placed before the Departmental Promotion Committee on his own turn for
consideration.

As in para-4 of the facts. .
Incorrect. All the proceedings have been carried out according to law.
Incorrect. The notification dated 17-08-2018 is according to law/ rules.

.The respondent will also seek permission to submit additional grounds at the time of

arguments.

hY

Therefore based upon the above it is humbly prayed that the appeal of the

appellant may kindly be dismissed as it carries no ground.

W
Respon 0.1,2&3
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
. SERVICE TRIBUNAL, PESHAWAR

- Service Appeal No. /2018

1.  Kifayatullah Khan Tehsildar, District Tank.
| | - APPELLANT

r

VERSUS

1, The Chief Secretary Government of Khyber PakhtunkhWa, Peshélwar.

2. The Senior Member Board of Revenue & Estate Department, Government
of Khyber Pakhtunkhwa, Peshawar. ' ‘

3.  The Commissioner D.I.Khan, Division, D.I.Khan.

RESPONDENTS

REJOINDER ___ON___BEHALF __ OF
APPELLANT _IN __THE ___ABOVE
CAPTIONED APPEAL

RESPECTFULLY SHEWETH,

PRELIMINARY OBJECTIONS

1-6. Allthe prelirﬁinary objections raised by the respondents are incorrect,
baseless and not in accordance with. law. and rules rather the

respondents are estopped by their own conduct to raise any objection.

ON FACTS

1. Para-lof reply is incorrect as the respondents were legally bound to
have examined the record and clarified the position of api)éllant. But
they failed to do so and beat around the bush. Thus, Para is deemed as

admitted by the respondents. "

2. In reply to Para-2 it is stated that the apﬁellant being the most senior
employee of his cadre and grade and therefore, “the '..Competent
Authority (respondent No. 2) was kind enough to post him as

Tehsildar, Lland Acquisition, Abbottabad on current charge basis vide
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Notification. No. /PF/G.Ghazi/11088-1110 dated 26-05:2017. He

~ assumed the charge of said post accordingly. He worked there for a

périod of four months and was transferred to District Tank as
Tehsildar vide Notification No. 19469-64 dated 15-09-2017 passed by
the Senior Member Board of Revenue (Respondent No. 2). The
appellant was also authorized to look after responsibility of the office

of Assistant.Commissioner Tank in addition to his own routine duties

till the arrival of regular Assistant Commissioner, Tank vide order No. -

4673/BC dated 17-10-2017. The Authority was legally bound to have
considered him for regular promotion being deserved and eligible
employee. But he was deprived of his due right of promotion illegally
despite the fact that the appellant had legitimate expectancy to géin
such promotion‘. Moreover, the name of néwly selectees who
completed their Settlement training have not been disclosed for the

reasons best known to the respondents.

3. Same reply as enumerated in Para-1 above.

4. Para-4 is incorrect and misconceived as the respondents failed to
append any document/material to prove that the appellant was the
most junior employee of the cadre. It is well settled law that mere oral
and general assertion is not sufficient to justify the stance of any party
unless proved through cogent and reliable ‘ evidencé including -
documentary proof. :

5. Para-5 needs no comments as the respondents admitted it as correct.

6. Incorrect as the appellant has a good prima-facie case to invoke the
jurisdiction of this Hon’ble Tribunal for relief.

ON GROUNDS
A. ' Incorrect and that of appeal is correct.
B. Incorrect and that of appeal is correct. -
C.  Para-Cis incorrect as the appellant was not treated in accordance with

the mandate of Article 4 of the Constitution of Islamic Republic of
Pakistan, 1973 which contemplates that it is the inalienable right of
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every citizen to be treated in accordance with law. The appellant was
not provided any opportunity before passing the impligned Order and
as such the Authority has blatantly violated the law laid down by

august Supreme Court of Pakistan in various judgments. -

D. - Incorrect. Detail reply offered in Para-2 of the facts above.

E. Incorrect and thét of apﬁeal is corr.f:f;tf : | - ﬁ»
F. Para-F is incbrfect and that of appeal is correct. R
G. Incorrect aﬁd detail reply furnished in Para-2 of the facts above.
H. Incorrect and that of appeal is coy;ect.
L Incorrect as the‘ proceédings in qﬁestion have been taken in utter

violation of law.

J. Incorrect as the Notification in question was passed against the spirit

- of Law and Rules.

K.  Arguments are restricted to positioné taken in pleadings. -

It is therefore, respectfully prayed that while cohéidering the

above rejoinder, the appeal may kindly be accepted with special costs.

S Through
ATTES TE‘L}Dated 02:01:2019 ; ~ ~ Rizwanuliah
e SR MA.LLB
. Advocate High Court, Peshawar.
AFFIDAVIT -

| I, Kifayahillah Khan Tehsildar District, Tank, do herebyisolemnly affirm and
declare that the contents of the Re-joinder are true and correct to the best of my knowledge

and belief and that nothlng has been concealed from this Hon ble Trlbunal
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA

_ SERVICE TRIBUNAL, PESHAWAR -
Service Appeal No.__ /2018

1.  Kifayatullah Khan Tehsildar, District Tank. L
| | | - APPELLANT

VERSUS |

1.  The Chief Secretary Government of Khyber PakhtunkhWa. Peshawar.

2. The Senior Member Board of Revenue & Estate Department Government
of Khyber Pakhtunkhwa, Peshawar.

3. The Commissioner D.I.Khan, Division, D.I.Khan.

RESPONDENTS

REJOINDER ON BEHALF OF
APPELLANT IN THE ABOVE
CAPTIONED APPEAL

RESPECTFULLY SHEWETH,

'PRELIMINARY OBJECTIONS o

1-6. All the prelifninéry objections raised by the respondénts are incorrect,
baseless and not in accordance with law and rules rather the

. respondents are estopped by the1r own conduct to ra1se any objection.

ON FACTS

| 1 Para-1 of reply is 1ncorrect as the respondents Were legally bound to
have examined the record and clarified the posmon ‘of appellant But
- they failed to do so and beat around the bush. Thus, Para is deemed as’

admitted by the respondents. |

2. In reply to Para-2 it is. stated that the anpellanf Bein:g the most senior
employee of his cadre and grade and therefore, the ,"Competent

: Autherity (respondent No. 2) Was kind enough to pest him as
Tehsildar, Léilnd‘Acquisition, Abbottabad on current charge basis vide

A
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Notification No. I/PF/G.Ghazi/11088-1110 dated 26-05-2017. He
assumed the charge of said post accordingly. He worked there for a

pefiod of four months and was transferred to District Tank as

~ Tehsildar vid¢ Notiﬁcation No. 19469-64 dated 15-09-2017 passed by

the Senior Member Board of Revenue (Respondent No. 2). The
appéllant was allso' authorized to look after responsibility of the office
of Assistant Commissioner Tank in gdditi,on to his own routine duties
till the arrival of regular Assistant Commissioner, Tank vide order No.
4673/BC dated 17-10-2017. The Authbrity wﬁs legally bound to have
considered him for regular promotion being deserved and eligible
erhployee. But he was deprived of his due right of promotion illegally
despite the fact.tha‘i the appellant had legitimate .‘expectahcy to gain
such prémotiori. Moreover, the name of newly selectees who
completed their Settlement training have not been disclosed for the

reasons best known to the respondents.

Same reply as enumerated in Para-1 above.

4. Para-4 is incorrect and misconceived as the respondents failed to
append any document/material to prove that the appellént was the
most junior employee of the cadre. It is well settled law that mere oral
and general assertion is not sufficient to justify the stance of any party
unless provéd through cogent and reliable evidence including .
documentary proof. -

5. Para-5 needs no comments as the respondents admitted it as correct.

6. Incorrect as_thé appellant has a good prima—fabie case to invoke the
jurisdiction of this Hon’ble Tribunal for relief. -

ON GROUNDS
A. Incorrect and that of appeal is correct.
B. Incorrect and that of appeal is correct.
C.  Para-Cis incorrect as the appellant was not treated in accordance with

the mandate of Article 4 of the Constitution of Islamic Republic of
Pakistan, 1973 R'Which contemplates that it is the inalienable right of

r
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L)

: every citizen to be treated in accordance with law. The appellant was
ot provided any opportunity before passing the impugned Order and -
as such the Authority has blatantly violated the law laid down by

august Supreme.Court of Pakistan in various judgmgﬁts. -
_D. Incorrect. Detail reply offered in Para-2 c')f fhe lfécts ai)ove.
E. . Incorrect and th';t of appeal is correct. . -
F. Para-F is-incorrect and that of :ippeal is cbrrect.
G. Incorrect and detail reply furnished in Péra-?. of the facts ﬁbove.
H. Incorrect and that of appeal is correct. o N

r

L Incorrect as the proceedings in question have been taken in utter

%

violation of law. ' .

J. Incorrect as the Notification in question was passed against the spirit

of Law and Rules.

K.  Arguments are restricted to positions taken in pleadings. .

It is therefore, respectfully prayed that while considering the

above rejoinder, the appeal may kindly be accepted with special costs.

Through -

Dated: 02-01-2019 : . - Rizwanullah -
. ‘ M.A.LLB+
\ Advocate High Court, Peshawar.
.V V% AFFIDAVIT .
i . I, Kifayatullah Khan Tehsildar District, Tank, do hereby‘solemnly affirm and
B e

declare that the contents of the Re-joinder a';e true and correct to the best of my knowledge

and belief and that nothing has been concealed from this Hon’ble Tribunal.
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BEFORE THE HON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

'
+
*

Service Appeal No.___ /2018

i

1. Kifayatullah Khan Tehsildar, District Tank.
- APPELLANT

L3

- VERSUS

i
1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshawar.

2.  The Senior Member Board of Revenue & Estate Department, Government
of Khyber Pakhtunkhwa, Peshawar.

3. The Commissioner D.I.LKhan, Division, D.I.Khan.

-~

RESPONDENTS

REJOINDER  ON __ BEHALF __ OF
APPELLANT __IN THE___ ABOVE
CAPTIONED APPEAL
|
RESPECTFULLY SHEWETH,

¥

PRELIMINARY OBJECTIONS

i

]
1-6.  All the preliminary objections raised by the respondents are incorrect,
baseless and not in accordance with law and rules rather the

f .
respondents are estopped by their own conduct to raise any objection.

TS w

ON FACTS

1. Para-1 of reply s incorrect as the respondents were legally bound to
have examined the record and clarified the position of appellant. But

’
they failed to do'so and beat around the bush. Thus, Para is deemed as

admitted by the respondents.

2. Inreply to Para-2 it is stated that the appellant being the most senior
employee of his cadre and grade and thereZore, the Competent
Authority (resp'_ondent No. 2) was kind enough to post him as

Tehsildar, Land Acquisition, Abbottabad on current charge basis vide
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Notification ~No. I/PF/G.Ghazi/11088-1110 dated 26-05-2017. He
assumed the charge of said post accordingly. He work_ed..there fora
périod of four ‘months and ‘was ~ﬂéﬁéfened-- to District Tank as
Tehsxldar vide Notlﬁcatlon No. 19469-64 dated 15 09-2017 passed by
the Senior Member Board of Revenue (Respondcnt No. 2). The -

appellant was also authorized to look after respon51b111ty of the office

- of Assistant Commxssxoner Tank in add1t1on to hlS own routine dutles

till the arrlval of regular Assistant Comm1ssmner, Tank vide order No.
4673/BC dated 17-10-2017. The Authotity was legally boﬁnd to have
considered him for regular promotion being deserved and eligible
employee. But he was deptived-of his due right of promotion illegaily
despite the fact that the appellant had legitimate expectancy to gain
such promotion. Motreover, the name of newly _. selectees who
completed their Settlement training have not been disclosed for the

reasons best known to the respondents.

3. Same reply as enumerated in Para-1 above.

4. Para-4 is incorrect and misconceived as the respondents failed to
append any dooument/material to prove that the appellant was the
most Jumor employee of the cadre. It is well settled law that mere oral
and general assertion is not sufficient to _]ustlfy the stance of any party
unless- proved through cogent and rehable ev1dence including .
documentary proof. |

5. Para-5 needs no ;comments.as the rospondeots admitted it.:as correct.

6. Incorrect as the oppellant has a good prima-facie case to invoke the

 jurisdiction of this Hon’ble Tribunal for relief. - -~
ON GROUNDS
A.  Incorrect and that of appeal is correct. |
"~ B. Incorrect and that of appeal is correct. .
C. Para-Cis inoorreo'; as the appellant was not treated in accordance with

the mandate of Article 4 of the Constitution of Islamic Republic of

. Pakistan, 1973 which contemblates that it is the inalienable right of
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every citizen to bé treated in accordance with'Iaw The appcllant was
not provxded any opportumty before passmg the 1mpugned Order and
as such the Authorlty has blatantly v1olated the law Ia1d down by

august Supreme Court of Pakistan iri various judgments. " -

Incorrect. Detail reply offered in Para-2 of the facts above.
Incorrect and t};atqof.apbcal is correct. - 'i -
£ | |

Para-F is incorrect and that of appeal is Correct. .

Incorrect and detail reply furnished in Para-2 of the facts above.

Incorrect and that of appeal is correct.

Incorrect as the proce_eding's in question have been taken in utter

violation of law.

Incorrect as the Notification in question was passed against the spirit

of Law and Rules.

Arguments are restricted to positions taken in pleadings. .

It is therefore, respectfully prayed that while considering the

above rejomder the appeal may kindly be accepted with spemal costs.

Through .
ATTES Tg@nated 02-01-2019 B Rizwanullah
‘ , : "MA.LLB .
/é Lo ".' a . AdvocateAHilgh' qu}rt, f’eshawar.
R VA vt AFFIDAVIT )
OGO ' o soler
“Ssion ,0‘3_,};‘?/ I, Kifayatullah Khan Tehsildar District, Tank, do hereby solemnly affirm and

declare that the contents of the Re-Jomder are true and correct to the best of my knowledge

and belief and that nothing has been concealed from this Hon’ble Tribunal.




{ /; BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

Y

Service Appeal No. 1282018 ky
Kifayatullah Khan Tehsildar (CCB) District Tank.
'VERSUS -

- Senior Member Board of Revenue and others.

PRELIMINARY OBJECTIONS.

L. T‘l}at the appellant has got-rllo cause of action or locus standi. '

2. ’l“hzilt'tfne appeal is bad for mis-joinder an.d‘ non-joinder of necessary parties;
3. That the Appellant has beeh-'stopped by his own conduct to file the appeal.

4. That the appeal is time barred.-

5. Thatthe appeéli is not maintainable in its present form.
6.  That Repatriation to his parent post / depaﬁment does not violate terms and condition of
_ a civil servant.
PARAWISE COMMENTS OF RESPONDENT NO. 1,2&3 ARE AS UNDER.

1. . No comments. Pertains to record.

2.7 Correct to the extent that the appe]laht was posted as "l"ehsildgii' (CCB) due to non
availability of regular Tehsildar, which does not create right of regular promotion or to
remain of} a poé} of other cadre.

3. No comments pertain to record.

4. Incorrect. The appcliant 1S Semor Scale Stenographer which is a separate cadre Beside,
he is the junior most and hlS case will be placed betore the Departmental Promotion
Committee for promotion as Tehsnldar on his own turn, he is not.entitled to be posted on
the post.

5. Correct to the extent that appeal of the appellant has re]ected by the appellate authomy

on28 09.2018. : _ _ ' .

6.  lncorrect. Appeal of'the appellant is not maintainable.

LNTN| ‘ el
3 .



s;‘

{ — GROUNDS.

1.

| i
Lot
b

A.

B.

Incorrect. The appellant has been treated in accordance with law/rules.

Incorrect. Posting / transfer is part of service and can any time be made by the Competent

» Authority.

1<

J.

K.

1
I
b
14
K
¥
!
B
|
| i

Esti:[-1
I

B

Incorrect. No discrimination has been done with the appellant. Further he has not been '

subjected to any disciplinary proceedings so there is no need of any personal hearing.

i Incorrect. Posting on CCB or OPS does not create any right of regular position / posting.

- As in D above.

Incorrect. The appellant will be considered for promotion as Tehsildar on the basis of his

seniority as and when vacancies occur in their share.

l N . : ‘ . -
~ Incorrect. The appellant is the junior most Assistant. His case for regular promotion will

be placed before the Departrnental Promotion Committee on his own turn ‘for

. consideration‘

" Asin para-4 of the facts.

Incorrect All the proceedings have been carried out according to law.

Incorrect The notification dated 17. 08 2018 is according to law/rules

- The respondent will also seek permission to submit addmona} grounds at the time of

~arguments.

Therefore based upon the above it is humbly prayed that the appeal of the

' appellant may kindly be dismissed as it. carries no ground.

Respondent No. 1,2 & 3 -

PC-1



BIGF FORI* THE HON’BLE CIIAIRMAN KHYBER PAKTHUNWA SERVICE
TRIBUNAL, PESHAWAR.

Service Appeal No. 1222/2018

b Kifayatullah Khan Tehsildar (CCB), District Tank. . APPELLANT
VERSUS

I The Chief Secretary Government of Khyber Pakhtukhwa, Peshawar. -
2. The Senior Member Board of Revenue and Estate Department, Government of Khyber
Pakhtunkhwa, Peshawar. -
3. The Commissioner DIKhan Division DIKhan. -
RESPONDENT

PRELIMINARY OBJECTION.

That the appellant has got no cause of action or locus standi.

That the appeal is bad for mis- ioindel and non-joinder of necessary parties.

That the appealant has been stopped by his own conduct to file the appeal

That the appeal is time barred.

That the appeal is not maintainable in its present form.

That Repatriation to his parent post/ department does not violate te1ms and condition of a
civil servant. .

A dn La O e

<

PARAWISE COMMENTS OF RESPONDENTS NO.1,2,3 ARE AS UNDER,

l. -Nocomments pertain to record.

‘ Correct to the extent that the appellant was ‘posted as tehsildar (CCB) due to non

availability of regular Tehsildar, which does not create right of 1egular promotion or to

remain on a post of other cadre. :

No comments pertain to record.

4. Incorrect. The appellant is Senior Scale Stenographer which is a separate cadre. Besides,
he is the junior most and his case will be placed before the Departmental Promotion
Committee for Promotion as Tehsildar on his own turn, he is not entitled to be posted on
the post.

5. Correct to the extent that appeal of the appellant has rejected by the appellate authorlty on

- 28-09-2018
0. Incorrect. Appeal of the appellant is not maintainable.

I3

)
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GROUNDS.

- Incorrect. The appellant has been treated in éccdldan'ce with law/ rules.

Incorrect: Posting/ tlansfel is part of service: and can any time be made by the Competent
Authority. ' ' §

.~ Incorrect. No Dlscnmmatlon has been done with the appellant. Further he has not been

subjected to any disciplinary proceedings so there i 1s 1o need of any personal. hearmg
Incorrect. Postmg on CCB or OPS does not create any right-of regular posmon/ posting,.

“As in D above.

Incorrect. The appellant will be considered for promotion as Tehsildar on the b351s of his
seniority as and when vacancies occur in their share. '

-Incorrect. The appellant is the junior most assistant. His case for regular promotion will
be placed before the Departmental Promotion Committee ‘on his own turn for

© consideration.

. As in para-4 of the facts. . :
.Incorrect. All the proceedings have been ¢atried out according to law.

“Incorrect. The notification dated 17-08- 2018 is according to law/ rules.

The respondent will also seek- permission to submit additional grounds at the time of
arguments. '

‘Therefore based upon the above it is humbly prayed that the appeal of the

appellant may kindly be dismissed as it carries no ground.

U
Respon 0.1,2&3
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BEFORE THEfHON’BLE CHAIRMAN, KHYBER PAKHTUNKHWA
‘ SERVICE TRIBUNAL, PESHAWAR

Service Appeal No.. - /2018

1. Kifayatullah Khan Tehsildar, District Tank.

APPELLANT

VERSUS

1. The Chief Secretary Government of Khyber Pakhtunkhwa, Peshéwar.

2. The Senior Member Board of Revenue & Estate Department, Government
of Khyber Pakhtunkhwa, Peshawar.

3. The Commissioner D.I'Khan, Division, D.I.Khan.

RESPONDENTS

REJOINDER ON BEHALF OF
APPELLANT IN THE ABOVE
CAPTIONED APPEAL '

RESPECTFULLY SHEWETH

PRELIMINARY OBJECTIONS

1-6.  All the preliminary objections raised by the respondents are incorrect,
baseless and not in accordance with law and rules rather the

respondents are estopped by their own conduct to raise any objection.
|

ON FACTS

1. Para-1 of reply is incorrect as the respondents were legally bound to
have examined the record and clarified the position of appellat{t. But
they failed to do so and beat around the bush. Thus, Para is deemed as

admitted by the respondents.

2. In reply to Para-2 it is stated that the appellant being the most t'senior _
employee’ of his cadre and grade and therefore, the Competent

. : |
Authority (respondent No. 2) was kind enough to post him' as

" Tehsildar, Land Acquisition, Abbottabad on current charge basis vide
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Notification No. I/PF/G.Ghazi/11088-1110 dated 26-05-2017. He
assumed the charge of said post accordingly. He worked there for a
period of four months and was transferred to District Tank as
Tehsildar vide Notification No. 19469-64 dated 15-09-2017 passed by
the Senior Member Board of Revenue (Respondent No. 2).? The
appellant was also authorized to look after responsibility of the office
of Assistant Commissioner Tank in addition to his own routine duties
till the arrival of regular Assistant Commissioner, Tank vide order No.
4673/BC dated 17-10-2017. The Authority was legally bound to have
considered him for regular promotion being deserved and eligible
employee. But he was deprived of his due right of promotion illegally
despite the fact that the appellant had legitimate expectancy to gain
such promotion. Moreover, the name of newly selectees who
completed their Settlement training have not been disclosed for the

reasons best known to the respondents.

3. Same reply as enumerated in Para-1 above.

4. Para-4 is incorrect and misconceived as the respondents failed to
append any document/material to prove that the appellant was the
most junior employee of the cadre. It is well settled law that mere oral
and general assertion is not sufficient to justify the stance of any party
unless proved through cogent and reliable evidence including
documentary proof.

5. Para-5 needs no comments as the respondents admitted it as correct.

6. Incorrect as the appellant has a good prima-facie case to invoke the
jurisdiction of this Hon’ble Tribunal for relief.

ON GROUNDS
A.  Incorrect and that of appeal is correct.
B.  Incorrect and that of appeal is correct.
C. Para-C is incorrect as the appellant was not treated in accordance with

the mandate of Article 4 of the Constitution of Islamic Republic of
Pakistan, 1973 which contemplates that it is the inalienable right of
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. every citizen to be treated in accordance with law. The appellant was
‘ not provided any- opportunlty before passing the impugned Order and
as such the Authonty has blatantly violated the law laid down by N

august Supreme Court of Pakistan in various Judgments
D. '. Incorpect. Detail r"epl'y' offered in Para-2 of the faete above.
E. . Incol'rec’t and that of eppeel is correct. |
F. Para;F ivs incorrec_t and tl.lat‘of appeal is correct.
G. | Incorrect and detail repl)l furnished in Para-2 of the‘facts: aboye.? |
H. lncorrect and that of appeal is correct.

. I. - Incorrect as the proceedings in questien have been taken in utter

violation of law.

J. Incorrect as the Notiﬁeation in question was passed against the spirit

of Law and Rules.

K.  Arguments are restricted to positioné taken in pleadings.

It is lherefc)re, reépect_fully‘ prayed that while consi_dering.the

above rejoinder, the appeal may kindly be accepted with special costs.

“ Through

M.A.LLB
- Advocate High Court, Peshawar.

'ATTESTEDDated 02:01- 019 o RwNllah

AFFIDAVIT ,
I, Klfayatullah Khan Tehsildar District, Tank, do hereby solemnly afﬁrm and

declare that the contents of the Re-Jomder are true and correct to the best of my knowledge

and belief and that nothing has been concealed from this Hon’ ble-Tribunal. -




\Smf!/lf( - "_,___ V!

K Yﬁﬁ@[u lla A - tr‘f

— o o e

CA% I/V%o(ﬁ%g

de/bﬂf d)wl.?:d)/‘é’: Iy u’ I~ ULU‘){?JMM«W vl
‘ | F- ol
| ot Lerb’b’diubJ/J,.wfuﬂr_»Lof q_bbw;/u_/_/ s
IS HGUsI Sl ey oIty & S50 A oo S
% ' Q’M;.J(:};a/f}/w1(_5:’3U'T’/{Q:JJJ;_@d:“’)ﬂ»’/’.’f{i./d/f}@ﬂ”’!' |
b GPualeSUL S R it GBI i -
C Jﬂzﬁ@/}ﬂ&Jﬂﬂ;melKL/UJ@;&%(}’/@?‘LJ%'/J |
J?fbﬁﬁé_lf%_lﬁfﬂ%.ffd.ﬁG’JC’!.@J;'L:!KIJLJFJJKJJZ&JL- -
 SUIL Un e il 2GS oLl b
Bots o L ot 1P sl g S Siss K S

d:/’f L u:uth) Lagkf:’ﬂftc:_.,whﬂ/w)r’lyu)iut‘d:(

.‘Al- 4|. 2%,

vl

(-

-‘_JJ//LM@LJ%!M-.J/AQ |
2 r:’/'
< ., _ ) i




