13.11.2020

22.01.2021

St

Appellant in person present.”

Muhammad Jan Iearnéd Deputy District Attorney alongwith

~ Muhammad Asif ASI for respondents present.

Lawyers are . on general - strike, therefore, case is

adjourned to,22,01.2021 for argurhents, before D.B.

~ (Mian Muhamm
' Member (E)

present.

- (Rozina Rehman)

Member (J)

Nemo for the appellant. Asstt. A.G for the re’spéndents |

It is already past 02.15 P.M on a Friday and ;despite

repeated calls no one appeared on behalf of the appellant. It is,

therefo_re, dismissed for hon-prosecution. File be consigned to

the record.

(Mién Muhamntad)
Member(E)

ANNOUNCED
22.01.2021

1

Chairman

P
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& L/ .20203 Due to COVl019 the case is adjourned to
A L /2 7 /2020 for the same as before.

=

13.07.2020 Due to COVID-19, the case is adjourned to 03.09.2020

for the same. ' ' .
' _ | éea@%

03.09.2020° Appellant ‘has not forth cdme at the moment 3:15 P.M
' nor anyone else representmg him has appeared on his

~behalf. Mr. Usman Gham, District Attorney alongwith
- representative of the depaftment Mr. Umer Shelr, Inspector

(Legal) are also present |

Since the instant appeal was adJourned twice due to

"spread of pandemic COVID 19, therefore, it is deemed
Aapproprlate to issue notice to appeliant as weil as his

counsel, therefore, processrbe issued accordlngty and flle to

S rguments on 13.11.2020 before D%_H cl\

(Mian Muhammad) ' " (Muhamm 2l Khan
Member (Executive) Member (Judicial)




15.01.2020 l Due to general strike on the call of Khyber
Pakhtunkhwa Bar Council, instant appeal is adjourned
'to 03.03.2020 for further proceedings/arguments before

., D.B.
V]
v
Mﬁg;er M%er
03.03.2020 Appellant in person present. Mr. Muhammad Jan,

DDA alongwith Mr. Taza Gul, SI for respondents
present. Appellant submitted fresh wakalatnama of Mr.
Niaz Muhammad, Advocate in his favour which is placed
on file and seeks adjournment. Adjourned. To come up
for argume 29.04.2020 before D.B.

V

Member



29.08.2019

15.10.2019

03.12.2019

~Junior to counsel for the appellant and Mr. Riai Khan
Paindakheil learned .Aséistant Advocate General present. Juniortd
counsel for the appell’ant seeks adjournment as senior counsel for the
appellant 1is not in attendance Adjoum To come up for arguments ‘

on 15.10. 2019 before DB

R Member

Brother of the‘ap‘pellant, on behalf of the appellant and Mr.
Kabirullah Khattak, Additional AG for the reépondents present., . o
- Brother of tfle appellant submitted application for adjo_umment on
the ground that learned counsel for the appellant has gone tot '
- Islamabad and cannot attend the Tribunal today. Application is ,
plaeed on record. Case to come up for arguments on 03.12.2019 -.

‘before D.B.

(Ahmﬂ;&ﬂ) (M. Amin Khan Kundi)

‘Member - Member

Appellant in person and Mr. Zlaullah DDA for the
respondents present.

The appellant has submitted an application for
adjournment on account of e‘r’lgagement‘ of his learned
- counse!l before the Honourable High Court - Bench at Saidu
Sharif. |

Adjourned to/5-.01.2020 for arguments before D.B.

Member - Chairman\ v

R e R L N . T
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14.03.2019

.~ Appellant in person present and seeks time to deposit
and security fee. Granted with the direction to deposit
and security fee within seven (07) days. Thereafter

notices be issued to the  respondents for written
reply/comments. Adjourn. To come up for written

~rep1y/001niﬁents on 29.04.2019 before S.B.

-t
- mber

29.04.2019

Appeta fihnosited

Securily & Process Feg

| S S \,,,_.../
- 27.06.2019

None for the appellant present. Security and process fee

not deposited. Notice be issued to the appellant and his counsel

" to submit security and process fee within one week. Case to

come up further proceedings on 27.06.2019 before S.B.

‘_,:ta/

(Ahmad Hassan)
Member

Appellant in pérson and Mr. Kabir Ullah Khattak learned
Additional Advocate General alongwith Muhammad Bashir
Inspector present. Representative of the respondent department
submitted written reply/comments. Adjourn. To come up for

rejoinder, if any, and arguments on 29.08.2019 before D.B .

Member

at



03.01.2019 . Counsel for the appellant Misbah Ullah present.
| Preliminary arguments heard. It was contended by learned counsel .
for the appellant that the appellant was serving in Police

Department as Driver, he was dismissed from service vie order

dated 30.05.2018 by the competent authority on the allegation of

absence from duty as well as involvement in criminal case vide

FIR No. 911 dated 27.12.2017 under section 17 (3) Harab/15-

AA/412 PPC PS Gulbahar. It was further contended that the

appellant filed departmental appeal on 29.06.2018 but the same

Was/ not responded hence, the present service appeal. It was

PR further contended that since the appellant was falsely 1nv01ved in

|  the aforesaid criminal case and he was arrested by the local police

in the said criminal case therefore, it was beyond the control of

the appellant to attend the duty. It was further contended that

major penalty was imposed upon the appellant but neither any

absence notice-was issued to the appellant at his home address nor

proper *ingpi‘ry;\yag conducted therefore, the. impugned order is

i}legal and liable to be set-aside.

The contentlon ralsed by the leamed counsel for the

appellant needs consideration. The' appeal -1s admitted for regular

* . -hearing subject all legal objectlons The appellant is directed to
deposu security and process fee Wlthm 10 days, thereafter, notice

be issued to the -respondents for written reply/comments’ for
14.03.2019 before S.B. -

PR |
W L |
(Muhammiad Amin Khan Kundi)
\
¢ s /;»""’" * ﬁ{’




F orm A
FORM OF ORDER SHEET
Court of
Case No. . 1216/2018
S.No. | Date of order Order or other proceedmgs with signature ofJudge -
proceedings : .
1 2 A 3
1 03/10/20%% e The. appeal of Mr. Misbah Ullah presented today by Mr.
- Akbar Yousaf Khalil Advocate may be entered- |n the Instltutlon
Register and put up to the Learned Membe\for proper order pIease
L‘ ) Rﬁﬁﬁ 3 \'o \ »
— o~ /g
2. This case is entrusted to S. Bench for prellmlnary hearmg to.

be put up thereon /8 —// — o/ &

N T
1511-50/% | Dros Zy &sz%/mz;
/ Toint e Lase 2

§
N
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BEEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

S
1.

Appeal-

PESHAWAR

Misbah Ullah

Versus

o 12Ib] 2013

| Inspector General of Police & Others

INDEX
S# | Description of Documents Annexures | Page Nos
1 Copy of FIR A 8 |
2 |Copy of the Final Show-cause | “B” “C" & “D” |Q »/O’ 1
Notice, statement of allegation “D1” L2
& Charge-sheet & reply ' ' .
3 Impugned Order Departmental | “E” & “E1” 1314
- | Appeal 1S4
4 | Copy of the statement of the “g” =2
- | complainant | !
5 | Other Documents & Copy of Bail G
Order | 8 -20
6 |Wakalat Nama
Dated: 28/09/2018
Appellant
Through
Akbar Yousaf Khalil
Muhammad Ayaz Khan
&
Amir Zaib Mughal

Advocates, Peshawar.

i
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i;/r FORE THE KHYBE PAKHTUNKHWA SERVICE TRIBUNAL
oy - PESHAWAR

I ppest. o 2?4757 20]8

Misbah Ullah S/o Niaz Muhammad Ex- Driver
Constable No. 52 R/o Badezai P.O Nasir Bagh, Khyher Pakhtukhwa |

ervice Ty ibunag

Peshawar . .....l..... Appellant. .
" < ' . ) pp Diary NO'M&
_ ' © Versus _ Dated O,ﬁLLg / 206[%
I Inspector General of Police Khyber Pakhtunkhwa T

Peshawar. CPO Peshawar, )
Additional 1.G Investigation KPK. Peshawar.
. DG Investigation/ Admin CPO KP Peshawar.
CPO Peshawar. AZE4D Qero>ler

4. Senior Superlntendant of Police Investigation Unit
- CPO Peshawar. | -
5. District Police Officer Peshawar.

W

L L ITTTOUTUR Respondents

' APPEA*L UNDER SECTION 4_OF KPK
| ; | . SERVICE TRIBUNAL_ACT 1974 AGAINSTl
THE IMPUGNED ORDER DATED 30-05-2018
| VIDE ANNEXURE ‘A WHEREBY THE

APPELLANT HAS BEEN TERMINATED
FROM HIS SERVICE

PRA YER‘,'
,ﬂﬁ@—ﬁay o

PRUN

' gmwafg " ON ACCEPTANCE OF THE APPEAL.. THE
7 IMPUGNED ORDER DATED_30/05/2018 AT .-
ANNEXURE "‘E’ MAY BE SET ASIDE AND
THE APPELLANT MAY BE REINSTATED IN
| SERVICE WITH ALL BACK BENEFITS.

=S

o Revpectfully Sheweth -

e i

Brief fau\ wadmg to the instant appeal are vas

under:-




. That the ap'pel'lant was - serving as a Driver /

~ Constable in Peshawar with the respondents.

. That the appellant served the department with the

honesty and the entire satisfaction of the
respondents and has 9 years of unblemished record

on the service on his part.

. That during performance of the duﬁes, the

appellant was implicated in a false case and
resultantly was arrested on the basis of concocted

FIR. (Copy of FIR is attached as annexure “A”).

. That on the basis of the said FIR, the petitioner/

appellant was served with a show-cause notice
alongwith the statement of allegation and charge-
sheet which was replied and denied by the
9ppellant. (Copy of the Final Show-cause Notice,
statement of allegation & Charge-sheet aund
attached as ahr;exure “B” “C” & “D”"D4.

|
|

. That on the basis of the Final Show-cause notice,

handed over to the Petitioner/ Appellant
consequently without any giving chance of hearing

and providing any opportunity of defense and

ve ely

S



cross-exdihining the witness the 30/05/2018 order

was - passed and the services of the Appellant/

. L
Petitioner were terminated. ("Cof?y ob’ m/ﬁﬂm 2 o €)

6. That the appellant filed a departmental appeal
against the said dismissal order on 29/06/2018 but
the respondent has put diff ear to the said. (Copy
of the | Departmental Appeal is attached as

annexure gy € Z

7. That the appellant feeling aggrieved from the
impugned order and without any fruit of the
departmental appeal, ﬁow filed the instant appeal
before this Hon’ble Tril;Junal on the following

grounds inter alia:-"

GROUNDS:

A. That the impugned order passed by the respondent
is against law, facts & principle of natural justice,

hence not tenable in the eyes of law.

B. That no regular formal inquiry was conducted nor

did the appellant was associated with any sort of —




O -

-

ol

inquiry which" “furfiéd the whole proceedings

illegal.

. That no witness was examined in the presence of

the appellant' nor has any opportunity been

awarded for cross-examining the same.

. That the appellant is on bail and the case has not

been yet decided by the learned Trial Court in

order to thrashed out the real truth after completing‘

all the cordal formalities and record the statements
of the witness in support of the alleged FIR and

allegation against the appellant.

. That the complainant of the FIR has - already

submitted before the Hon’ble Trial Court that he
has merely charged the appellant on the basis of

suspicion and by now on his satisfaction, he has no

~plan or grievance and categorically stated before

the Hon’ble Court that his thié statement is true
and voluntary and without any coercion and if the
Hon’ble Court even acquit the present appellant
out of the criminﬁl charges, he would be having no
excuse. (Copy of the statement of the complainant

is attached as annexure “F”).

CHQ '



. .‘

£ - F. That the impugned order on the basis of alleged
FIR is in fact a pre-trial conviction which is not

tenable in the eyes of law.

G. That the appellant seeks leave of this Hon’ble
Tribunal to rely on additional grounds at the time

of arguments.

It is, therefore, prayed that on acceptance of
this appeal, the impugned order dated 30/05/2018
may be set aside and the appellant may be
reinstated in service with all back benefits to meet
the ends of justice.

°

/
Appellant
Through

AKkbar Yousaf Khalil
Muhammad Ayaz Khan
&

Amir Zaib Mughal

Ad):ocates, Peshawar.

7

Dated: 28/09/2018

&




T

(5>

'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
» - PESHAWAR

" Misbah Ullah
Versus

Inspector General of Police & Others

Affidavit

I, Misbah Ullah S/o Niaz Muhammad Ex- Driver Constable
No. 52 R/o Badezai P.O Nasir Bagh, Peshawar, do
hereby solemnly affirm and state on oath that the departmental
appeal has never been returned to me with direction to approach
the proper forum. My above statement is true and correct to the
best of my knowledge and belief and nothing wrong has been
stated by me in the matter.

et

Deponent

¢
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR

i-

Misbah Ullah
Versus

Inspector General of Police & Others

ADDRESSES OF PARTIES

APPELLANT.

Misbah Ullah S/o0 Niaz Muhammad Ex- Driver
Constable No. 52 R/o Badezai P.O Nasir Bagh,
Peshawar _

RESPONDENTS:

1. Inspector General of Police Khyber Pakhtunkhwa

Peshawar. CPO Peshawar.

Additional I.G Investigation KPK Peshawar.

. D.I.G Investigation/ Admin CPO KP Peshawar.
CPO Peshawar. (240 Suasley-

4. Senior Superintendant of Police Investigation Unit

CPO Peshawar.
5. District Police Officer Peshawar.

w

Dated: 28/09/2018 )

Appellant
Through

Akbar Yousaf Khalil
Muhammad Ayaz Khan
&

Amir Zaib Mughal
Advocates, Peshawar.
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WHEREAS, you, Driver/Constable Mlsbahullah No. 52 whlle posted in MT
Gtaff Investigation Branch CPO, Peshawar committed gross mlsconduct as deﬁned
71 Rule 3 of Police Rules 1975 that “Peshawar as follows:-

© "That you# were marked absent vide dally dlary No. 04 dated ’

23.03.2018 PS Investlgatlon (CB) and’ Inspector Raghib Khan of.
Investigation Branch CPO was deputed to hold preliminary enquiry,
who on 05.04.2018 submitted. report that you alongwith six other
co-accused persons were involved in a robbery case vide FIR No.
911 dated 27.12.2017 u/s 17 (3) Haraba/15-AA/412-PPC PS
Gulbahar, CCP Peshawar and -that complainants Fawad Ali &
Shahab--ud-Din in’ their statements u/s 164-Cr.PC charged you
alongwith other six accused persons for snatching more than Nine
Million rupees from them on gun point. According to the CDR you
had been in.contact with your charged co-accused persons and that
-out of the snatched amount, Rs. 16,00.000/-, one 30-bore pistol No.
-7610 with five rounds in its chamber (weapon of offence) and a
motorcycle No. FE/7264 Zxmco (stated to be owned by one of the
accused namely Noor Khan ) were recovered from your house. You
also admitted your guilt in the statement recarded /s 161- Cr.PC
and after interrogation you were sent to the Central Jail Peshawar"

FINAL H WCAUSE NOTICE

Resultantly you were issued. charge sheet with summary of allegatlons
Enquiry Committee consisting of DSP Fazle Maula and Inspector Sayar Khan of
- Investigation Branch CPO was constituted to enquire into theé matter. - ‘ .

WHEREAS, the Enquiry Officer finalized the enquiry proceedlng by giving you.
full opportumty of defence as well as cross examination and the statements of all
PWs have been recorded. Consequent upon tompletion of enquiry proceedings, the
Enquiry Commlttee in its findings reported that according-to CDR you had been in
contact with your co-accused on the day of occurrence and that all of you ( charged
accused) belong to an organized criminal gang.. Furthermore out of the snatched
amount, sixteen ‘Lakh rupees have been recovered from your house at your
pointation. The available evidencé confirmed your involvement in the crime as
stated above. The Enquiry Commijttee held you guilty of the charges and described
you as stigma on the forehead of the Police department.

AND WHEREAS, -on going through the Findings and recommendauon of the
Enquiry Committee, material placed on record-and other connected papers including
your defence before the Enquiry Committee, I am satisfied that you have:committed
the misconduct and are guilty of the charges levelled against you as per statement
of allegations already conveyed to you which stands proved and render you liable to
be awarded punishment under the said Rules. :

NOW THEREFORE, I, - Muhanimad Nawaz SSP/Investigation CPO Peshawar
competent. authority have tentatlvely deaded to impose major penalty upon you, as
~ defined in the said Rule. A
- ' You, are, therefore, required to submit reply to this Show Cause Nutice within-
Seven days of the receipt of this notice, as to why the aforesaid penalty should rot
be imposed upon you, failing which it shall be presumed that you have no defence
to offer -and an- exparte action shall be taken against you. In the meantlme also
intimate as to whether you desire to be-heard in. person or otherwise.

AN

( MUHAN}MAD NAWAZ)
Semor Superintendent of Police,
Investigation Branch KP

‘Peshawar '
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DLSC PLINARY ACTION

™

I‘,‘e\ﬁuhar‘imad Nawaz SSP/Investigation, CPO Pe:sham}ar being competent - a
auhority ara of the opinion- that you Driver/Constable Mishatuliah No. 52 of
investigation Uniz (PO have renderad “yourself iiable to be proceeded | against
e:‘epét -mentally, as you have ccmmitied the followir]g acts of omissions/coMmIssions

viiin the meaning of Rule-3 of Police Kuies 1975.

. STATEMENT OF ALLEGATIONS '

" That you. vere marked absent vide daily diary No. 04 dated
5%.03.2018 PS§ Investigation (CB) and Inspector Raghily Khan of
Investigation Branch CPO was deputed to hold prefiminary .
enguiry, who on 05.04.2018 submitted report that you alongwith
gix vther co-accused persons were involved in a robbery case
vide FIR Mo, 911 dated 27.12.2017 u/s 17 (3) Hzraba/15-
| Ad/412-PPC PS Guibahar, CCP Peshawar and that corsplainants =
Eeurad Al & Shahab--ud-Din in their statements u/s 164-Cr.PC
charged you alongwith other six accused persons for snatching.
Ry, 96, 28, 156/~ from theim on gun point. According to the COR
v had been in contact with your charged CO~SCLUSEd PerSHns
ami that out of the snatched amournl, Rs. 15,00.000/-, one 30-
i vistol No. 7610 with —ge Founds in its chambar (wespon of
oifence . and 2 motorcveie Ne. FE/FZES T wen (whzipd iv S
owree by o of the accused namely Noor Kian} vwore récovered
from your house, You also admitted your guilt in the statemant
recorded u/s 165-Cr.PC and after interrogation you have been
admitted to the Central Jail Peshawar” : )

For the pgrpese of scrutinizing the conduct of the gaidofﬂciai with
reference to above,aliegations; an Enquiry’ Committee corhprising of Mr. Fazal Maula
DSP/Investigation -and Inspector Sayar Khan .of Investigation Branch CPO" is hereby -

constituted in the matter under Rule-5'of the said Rules.

Tha Enquiry Committee shall, in accordance with the .provisions of said
Rules, provide reasonable opportunity of héaring to the accused 0ffitial, record and
submit its findir v+ithin :0-days of the recelpt of this order and his recommendations

as 7o punishmer . o¢ other appropriate acﬁon egainst the accused official.

WY
i\* g '1{,1:"
:\&:‘ . A-‘/f’
 (MUHAMBMAD NAWAZ)
Senior Superintendent Police,
Investigation CPO KP,
¢ Peshawar

3
1
i
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o . ,W(D)%ea(ii)
[‘4‘_ . CHARGE SHEET ' T e R

1 Muhammad Nawaz SSP/Investagatlon, CPO Peshawar being competent ¥
- s thority, heseuv hhdrge you Drlver/Constable M:sbahu!lah No. 52 of Invastigatlon Unit

PO, Peshawar as follows:-

“That you. were marked absent vide daily diary No. 04 dated
23.03.2018 PS Investigation (CB) and Inspector Raghib Khair of
Investigation Branch CPO was deputed to hold preliminary.
enguiry, who on 05.04.2018 submitted report that you alongwith
six ofler co-accused persons were involved in & robbery case
vide FTR No. 911 dated 27.12.2017 u/s 17 (3} Haraba/i .
ABy3E 2-PPC PS Guibahar, CCP Peshawar and that complainants . -
Fawsd Ali & Shahsb--ui-Dir in their statements u/s- 164-Cr.PC /
charzed you altongwith other six accused persons for snatching ~
- Rs 96, 28, 156/~ from them on gun point. Accordisg to the COR
you fr‘m bfsem in contact with your charged cu-accused persons
and 2hat qul of the snaiches amount, Rs. 15,00.800/-, one 30-
bore ptstw Ho. 7610 with five rounds in its chainber (weapoir of
vitence) and & motorcycle No. FE/7264 Zxiuco {=tited o be
owwned by one of ific accused namely Noor Khan) were recovered
frem your house, You also admitted your guilt in the staternent
recorded u/s 161-Cr.i°C and after interrogation yau hayve been
e fmx/affed to the Central Jail Peshawar” :

By reasons of the above, you apoear to be guilty of mlscmduct urier

1%

rendered yourse: ¥ kable to all or ary of the
penaiiies specifi “a in Rule-4 of *ha Rutes ibid

A G o

" v
I:’ialz.»: ia:.‘s..

yu

~y - R s
3 of Eolice Huies
G Ut e ‘\.\.“ To

{i

. You aée therefore, required to submit your written defence within seven '
days of ‘he raceipt of thig Charge Sheet to the Enquiry Officer (s)/Committee, as the
case may be. ' | : ‘ |

Yeur  written  defence if any should reach the Enquiry | Officer '
(s}/Commitiee wiinin th(:. specified peraod 'i'atimg which it shall be: presumed that you
hava no defence fo dut 7 and in that case exparte oCtIOI’l shall bL. teken against you.

Intimte WheihQF ‘you desire tr be heard in person or othe'n‘/vise
| . i

Ll
s e gt -

A statement of allege*ions is enclosed.
) . {é;i—s(_; '(‘:) ? e {/’i ‘_' ,P’ *' ‘r)

W/
g‘,j

\\\ /
(MUHAMMAD NAWAZ)
. ‘Senior Superintendent Police,
Investigation CPO KP,
.~ Peshawar
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OFFICE OF THE SSP INVESTIGATION CPO K! ! ’_SHAWAR O

"ORDER .

.?’I‘his order Wlll dispo;%e off the depaftment_al enquiry against Drjvef/ Constab - Z
ﬁMisbﬁahullah 'iNb.'fSIZQ of 1nvestfga£ion Branch CPO Peshawar who ‘was proceeéle—i
agaiﬁst’ depaftmenta_lly on the following chgrgeé: - ' ; |
“"That he was marked absent vide daily diary No. 04 dated
1 28.03.2018 PS Investigation (CB) and Inspector Raghib Khan of
;‘Investiga‘t_‘t;on Branch CPO. ‘.wcbzs ' deputed" to_"ﬁ:o:‘ld-' preliminary
.e‘nquiry, . . who on | 05;.01{,2018 - submitted rgporf thqt
| Driver/Constable :Misbahulla-;':. No. 52 dlongtbith- six other co-
accﬁséd person were involved in a robbery case vide FIR No. 911
dated 27.12.2017 u/s 17-(3) Haraba/1 S-AA/412-PPC P.S Gulbahar,
ccp Peshawar aﬁd that complainant Fawad Ali & Shahab-ud-din
in their statement u/s 164 CrpC charged the above named official
T,alongwith other six ‘accused pérsonsA Sfor snatching more than’
fl.\line'Million rupees frb'm tﬁem 6n éun pvoint.'.iAccord'ing to the .-CDR{
-.'Driver/Cons.fable Misbdhullah No. 52 had been in contact with
‘éhafged co-accused pbersons and 'thaf;“ out of the sndtched amount,
Rs. 16,00,000/., one 30 bore pistol No. 7610 with five rounds in
its chamber (weapon of offence) and a motorcycle No. FE/7264

Zxmco (stated. to be own=d 5y oue. ¢f the accused namely Noor

Khan} were recovered from his house at hi$ pointation. He also
admitted his guilt in the statement recorded u/s 161 CrPC and

after interrogation he was sent to the Central Jail Peshawar." -

Resultantly the accused Driver/t‘.onstable was placed under suspension an:
he was issued Charge Sheet with Summary of»allcga-ltion‘s. Enquiry Committe
consisting of DSP Fazal-e-Maula and I.nspe.ctor Sayar Khan of Ihvestigation Branc]
CPQ was constituted to inqui»re into the matter. |

" The Enquiry Commiittee finalized the enquiry proceeding b); giving him ;fuj
opportunity of defence as'wéll as cross examinatvio:"n and the statefnent of all PW
were recorded. Consequent upon com




. ‘ o . .
The accused official was served with Final Show Cause Nétice to whlch h

.- rephed 'His reply to the FSCN' has perused and fond un- satlsfactory Th

undermgned personally given him an opportunlty of personal hearing in the Centre

s

Ja11 Peshawar where he as crose questloncd ‘but- agam falled producing cogen

reason in self defence

After going through the case file and av.ailable evidence on the record I, th
) undersigned reached to the conclusion that accused Driver/Constable Misbahullal po
a No. 52 is involved in the above mentioned case. During the course of enquiry' as we. pon
as cross exammation he failed to produce any cogent any evidence in his suppor ’

and also fa11ed to give’ a plaus1ble anh wers to the- cross questxons Belng mvoh ed in
dacoity case and also a member of an orgamzed Gang, he had brought bad name fc

the department. He is sugma on the forehead of ‘Police Department and his retentio:

in the department will never be beneficial for a disciplined Force.

Keeping in view the alﬂo‘}e I, the uhdersiglled hereby dismissed him from th '
‘ serv1ce under Police Rules 1975 {(Amended 2014 K.P Police E&D Rules 2014), wit
¢ 1mmed1ate effect from the date of absence 1 e 23.03. 2018

SITARE

v_,Orderannounced. o . T \\h/o}f S
: . o B " (MUHAMMAD NAWAZ)

Senior Superintendent of Police
[nvestigation Unit, CPO Peshawar.

ML&EC/II]V dated Peshawar, the 1./ 5~ /201%:

Copy of above is.forwarded for {/o information and n/action to the :- -

Addl:IGP Investigation KP Peshawar.

DIG Investigation/Admn: CPO K.P Peshawar.
DSP Admn: Inv:.

Accountant Inv:

. MTO Investigation.

Official concerned.

QAL
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. INTHE COURT OF MUHAMMAD SAEED AMJAD £
~' . ADDITIONAL SESSIONS JUDGE-XI, PESHAWAR - |

* Bail petition No. 2296 /BA of 2018

“Misbah Ullah vs the State”
04072018 . . T TR e [
_ Present; APP for the State and lgbrérned 'counse‘l |
- for the éccused/pétitioner. Comp\lainant Fawad Ali & _‘ :
PW Shahab ud Din lpresént‘in person. Record is
available in connected case, titled “Sher Ali vs the

State”g

2. EThe accused. / pctitioﬁer Misbaii, Ullah sdn ‘.of
Ni;z.lg\/luhammad:seéks his post arrest bail in case FIR
No: 911 dated 27;:12.201l7'u/s 15 AA/412 PPC / 17 (3)
I—Iqraba PS Gu.l: Bélh&l’, Pg;hgwar. ‘

3. Arguments heard-and r\e'cord gone through. -

4. Perusal of record reveals that the previdusly bail

petitiQn‘of the accused / petitioner ' in the i:nsfant has
been i(flismisse:'d on merits by this court vide order dated
0.5..05.20 ! 8. Now the’ accused / petigionef ‘has applied
.Fm' his post arrest héii on the .baslis‘m% cbm}:—)rom‘i-se. :
Toduyl at _the very outset, comp!ainant'namel.y Fawad
- Ali son o‘f,Khl'mall Gul & PW Shahab ﬁd Din afppearéd
| before the court and stated at the bar that they' have
efféctéa genﬁin}: cor.np'Jromi‘se with the accusedi /-
petiti:oner. To this éffect their joint'statenieﬁt recorded

before the court wherein they stated that the accused /




A
h

petitioder has satisfied them regarding his-innocence -

and they do not want to charge thc accused / petmoner

‘in the'instant case l‘urthermor‘e lhey have Q:,Ol. no

objection on his release on bail. In thlS regard they
have also ploduced written affidavit Ex PA, whrch is

placed on file.

5. Although, the offence for which ~the

-«

accused/petitioner has been charged is non-

compod‘ndable _in‘natur_e, deeyer, 1t is seltled ‘by the.
Suherihr court that.b-ail can be.grarlted'even;ih non-. .
o compoundable offences on the .bas1s of cornpromlse
~In this . regard guidance is bemg taken from 1999 P
Cr.L.J 1107 [Lahor], 2010 PCr.LJ 1482 [Lahor],
wherelri ‘:it 'has ‘been lmeld thar jlldicial notieeA ofi_‘
‘compromlse in non- corhpoundable offences, not

mentroned in section 345 (1) Cr.PC, can be taken

and the same may be cOnsndered as a ground for

grant of bai!. in th:e interest of justice and equity.

Rellance in tl’l]S reoard 1s also placed upon an -

unreported judgment of hon ble Peshawar ngh Court,
Peshawar in BA No 849- P/201_> dated 11. 07 2013
whejrem his lOl‘dSl’llp has held as under.
.- “If ithi_s' is tlrc posltion, when the coniplainant
‘and- his wlthesses have relused to ch’arge the

accused in any manner in the trial court, then



. \-‘

Dated of Appiicat

-.'E:,n 5\'—

thé o'thler r,gviéllehicéj mcludmg thl('):s"e) ‘(;f the
po'li?ce' _olff_.icial's _wou.ld' ﬁot bei ’sufﬁﬁént" to

_ carry convnctlon on a capltal chérge
Moreso, the grant of bail doles not fnean acqmttal of
accu_sed 1t is merely‘ handing over of accused to the
hands of é;uretie; who are duty béund to ~prod1l10é the

accused oh each and every date of hearing.

6. Res',ultantly, the instant petition is allowed and

- the accused/peutloner be released on bail on the sole

mound of complomnsc if he furmshes ball bonds in

.the sum’ of Rs. 100 000/- (one lac on]y) w1th two

. sureties (—::ach in the like amount to the satisfaction of

this court. Sureties muist be local, reliable and men of
means.
7. File be consigned to the record room after its

completion.

Announced. -

- 04.07.2018
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¥ BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHWAR

Service Appeal No.- 1216/2018 . o
Misbah Ullan.....ccueeeeecieecece e et e (Appellant)
Versus
Provincial Police Officers & others.......ccoceeveveiiecneennns et et ee e aenaes {(Respondents)
INDEX
S. NO' DESCRIPTION OF ANNEXURE PAGE : .
DOCUMENTS
1. Para-Wise Comments - : 1-3
2. Affidavit - 4
3. Copy of FIR A 5
4. Copy of order sheet in Bail B 6
' petition
¥
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' * BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1216 /2018.

~ Misbah Ullah e b (ADPENANE)
VERSUS
Inspector General of Police and others...........ccoovovvo..... et eee et e enne (Respondents)
SUBIJECT:

COMMENTS ON BEHALF OF RESPONDENTS

RESPECTIVELY SHEWETH:

PRELIMINARY OBJECTIONS:-

~ The appeal is not based on facts.

The appeal is not maintainéble in the present form.

The appeal is bad for miss-joindef and non-joinder of necessary parties.
The appellant is estopped to file the appeal by his own conduct.

The appeliant has not come tb this Honorable Court with clean hands and
involved hirﬁself. in a criminal case vide FIR No. 911/2017 which is
subjudice in the Competent Court of law.

The appellant has gof no cause of action to file present Service Appeal.

Para No. 1 is admitted to the extent that the appeliant was enlisted as ‘
Dirver Constable in Police Department howéver, the appellant being a
member of disciplined Force involv_ed himse_lf in a criminal case vide FIR
No. 911 dated 27.12.2017 u/s 17(3) Haraba, 412, 15-AA KP PS Gulbahar.

(copy of FIR is annexed as “A”)

Para No. 2 is denied and rebutted. Being the member~of'discipline Force,

appellant involved himself in a criminal case mentioned above which
tarni.sh the image of Police Force in general public. Moreover, the previous
record of appellant with respect to his unblemished service recordlis
subject to proof. A‘

Para No. 3 is denied and rebutted. The 'appellént wascharged by the
complainant of aforementioned case in his statement recorded u/s 164 -
Cfpc being involved in the commission of said offence. Furthermore, the
appellant’s previously bail petition was dismissed on mérit by the Court of
ASJ-XI, Peshawar on 0‘;'5.05‘.2018.’ However, later on the appellant affected:

compromise with the complainant of the said criminal case through



bail petition No. 2296/ BA of 2018 dated 04.07.2018 thereby, meaning
that compromise‘ 'i‘n criminal case admits to adr:ﬁission of guilt by the
accused. (Copy of order sheet in bail petition Nd. 2296/'BA of 2018 is

annexed as “B”).

Correct, to the extent that after involvement of appellant in criminal case,

‘the competent authority proceeded departmentally against the appellant

by issuing proper charge sheet, statement of allégation and final show
cause notice to which the appellant replied buti the same was found
un-satisfactory.

Para No. 5 is denied and rebutted. Proper departmental proceeding/

enquiry has been initiated against the appellant by constituting inquiry

committee who after fulfilling all codal formalities by providing proper
chance of personal hearing/ cross examination to fchfe appellant was found
guilty as appellant affected compromise with the complainant of above

mentioned criminal case which meant that compromise in criminal cases

admits to admission of guilt by the accused.

That the reply of ‘appellant was found unsatisfactory thereby, his

departmental appeal was dismissed by the appellanic authority.
That being involved in criminal case, co'mpetem; authority proceeded
against appellant departmentally and the allegations/ charge sheet was

proved against him during proceeding of departmental enquiry.

GROUNDS:- ’

A.

Incorrect. The act of answering respondents are qui:te legal and as per law
/ rules. The allegations/ charges leveled against the appellant were proved
beyond any shadow of doubt during course of departmental enquiry. |
Incorrect. Proper departmental enquiry was initiated by constituting
enquiry committee who after fulfilling all codal form;alities finalized the
enquiry pi'oceedin~g by giving full opportunity of defénce as well as cross
examination to the appellant. ‘ _ |
Incorrect. The appellant has been given proper oppoirtunity of cross
examination of witness. |

Incorrect. The appellant’s pfeviously baiiApetition wias dismissed on merit
by the Court of ASJ-XI, Peshawar on 05.05.2018. I-]owever, later on the
appellant afféctéd compromise with the compfainaént of the said criminal
case through bail petition No. 2296/ BA of 2018 dated 04.07.2018 thereby
granted bail to the appellant. Furthermore, it is also; pertinent to mention

here that compromise in criminal case admit‘guilt of accused.



As already explained in previous paras.

‘.s
-

Incorrect, hence rebutted. l}|1—fact itis a well settled principle that criminal

and departmental proceedir]wg can run side by side:

G. That the respondent may al%o be allowed to raise additional grounds at

the time of arguments. y

In view of the above, it is- h+mbly prayed that on acceptance of Para-wise

comments the instant Serwce Appeal may kindly be dlsmlssed being meritless.

Note: Appellant wrongly addrtl?ssed respondent No. 05 in his Service
Appeal as there is no post|/of DPO, Peshawar. :

erintendent of Police, .
Investigation, CPO |
Khyber Pakhtunkhwa, Peshawar. |

- (Respondent No. 04)

Deputy Inspector General of Police,
Admin: Investigation,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 03)

Additional Inspe€tos Geperal of Police, |i
Investigation, Khyber/Pakhtunkhwa, |
Peshawar.

(Respondent No. 02) . ‘ (Resp ndv,'ent No. 61)




BEFORE THE HONORABLE SERVICE TRIBUNAL

PESHAWAR
Service Appeal No. 1216/2018 |
Misbah Ullah.......cccoceiiirieee e eeeteeisers b ne e ereenne e eas ............... (Appellant)
Versus
Provincial Police Officers & others.......ccccooevievvevvevvceeece e (Respondents)
AFFIDAVIT

I, Naeem Hussain Inspector Legal CPO, Peshawar do hereby solemnly
affirm on oath that the contents of accompanying comments én behalf of Respondents

are correct to the best my knowledge and belief. Nothing has been concealed from this

Honorable Court.

DEPONENT

el

+ NAEEM HUSSAIN

‘ Inspector/ Legal
CPQ, Peshawar.

. 16101-8646336-1



EERES ol - IR 1@ = ﬂ faa“}(
AR e .' o ;/}/JJUI”JLV'

Sl ,u.,u,f o, ;,/,a,ww//g/“'fd/

- G CL“
/ é_18 20 .»,2//1210174,93_,»,(,,t ; e
£l19:20 ’/fow_w 50@;27/12/017 :f-'-

e ""'C’;“Ul"tlu"//l’t)"-’w"-k"” R b e ”v—**"'ok’)(_/lﬂ”u (:rt

L J._,./;Jbr] »JC lL‘:Id'

i"-fi ::“ S
’ 911

sy NIy (}J t

'a.'.. e ¥
ST .

[ AR

, el T v17(3)412,15AAu%”"fj'_-f"&;'rf'f ) rlﬁ)[fdb(.-»v)rf AL

Y 7,." . ' _ ,. . .f_fs L—,-J’y/;b/;ud(_f AR G ' \..»f’J:la_,La’J—’{s.n’)_Ly
el (};;.'C}(tl
<t f//'?/(;/).a.@"{ J/'/d_{ /u i J/uﬁ:g:;'ﬂ.mj}g,’: L el Ll-"l.ffdf(fdwz‘: u’?,f Jl)ﬂ

| L dwdEM T T St e 3|

e /’ lJLr’ )uf sruwwulr ~ /u’/fJ L/M...J:’
CUMJJL;:,W% wz,,w/:_/mc_wuﬂ/}dﬂr?eﬂ
& Sl l/JL«ZS /’J})(}’JNJ’,J;Q%I;J;C’:’J{ Wizt
(_5),5‘ u'/ VMJJ’!MJJ)J,J!._,L' S A ~~u*f<_ t-/..,muy/l, IR

. 13: 30».//@}’(/’&(/[1'(]' w‘)’o/,gcf‘((f/':')'khﬂaﬁ—’bu_/f}//rﬁ‘
()l/rl, - ub)(ng /'pd_..o)/UJb)Lu JJLJ())f() -"_.dfc.:_s.»f:’u}"/

P“ CJ/JW u,C, | ﬁ,f "_;/962816:3/-6'374_):, KU s
la_ utuﬂr_._ iy )/uom_;/f/ Wid_ L/,Jaubaud/ruf’ sl d
Ul .c;’-z__b,u’)u)’ JJ’J‘/C.. uu{j o a2 .:J/w,.«f/rd_u 100/-
Usudhi S8 ru—"(s-r,x_u*u’/ :ub»%/&wru'ufmuuz_/
WLy e i n U(/'“’l,(/ e AL S
il Q//’/J//(j"a. Lﬁai/bf_._,JJﬂ/a’ L w(/u?’/

- v
,,.1_ \ . .I L d

AN

-

Jwk ogoan




W

.
.

IN THE COURT OF MUHAMMAD SAEED AMIAD
ADDITIONAL SESSIONS JUDGE-XI, PESHAWAR

Bail petition No. 2296 /BA of 2018

“Misbah Ullah vs the State”

Or ..
04.07.2018

- Present; APP for .the State and léérned counsel

N

- fcr the accused/petitioner. Complainényl’awa'd Al &
PW éhahab ud Din present in- person. Record 18
availaébllg' iﬁ connected case, titled “Sher Alil vs the
State"? |
2. !The accuscd / pclitionc-r Misbah Ullah son of
Niézllzvluhammad seeks his post arrest bail in case FIR
No. 911 dated 27.12.2017-u/s 15 AA/412 PPC/ 17 3)

. H:.u'ab%a PS G.Ll.] Bahar, Pcshrﬁ\;var. '

3. " Arguments, heard and rzcord gone ‘through.k

4. ' Perusal of i.'e.cord reveals that the previously bail
pctitié)n of ths azcused / pctitioner in the instant has
been ;élismissed on merits by this court vide order dated
0“5..05.2018. Now the accuscd / petitjoncr has applied
rc;r h'is .post’al'rcst h:%il on tie basis of COMPromise.
Tnda.y"al the very outset, complainant namely Fawad

- Ali son of Khuné Gul & PW Shahab ﬁd Din appeared
bef(ilig the court and stated at the bar that they have
e.ffecté“d.‘. genuiné combro:ﬁise with the accused /
pztitioner. To this cffect their joint statement recorded

before the court wherein they stated that the accused /




.1

N

[yl

petltloner has sat:sﬁe,d them 1egardmg his innocence
dnd they .io not want to charge thc accused / pctlhoncr
in the ' ir.stant case turthermore. They hayc got no

objection. on his relzase on bail. In this regard they

have also produced written atfidavit Ex PA, which is

piaccd on file,

5. Although, the offence  for ~which the

_ accused/pctitioner has been charged 1s non-
compoundable in nature, héwcvcr, it is settled by the.

'Supcnm court thet ball can be granted cven. in non-

compoundable ofences on the basxs of compromise.

~In th.\ regard guidance is bemg taken from 1999 P

CrL.] 1107 [Lahor], 2010 PCr.L] 1482 [Lahor],

whg;r'cin i has been held that judicial notice of

- compromise in non-compoundable offences, not

1cnhoncd in ccction 345 (1) Cr.PC, can be taken

and thc same nny bc cormdclcd as a ground for
grant 0[ b'ul in thc intcrest of justice and equity.
Relwncc m this 1cgaxd is- also placed upon an
urircportéd jpc.gment of hon'ble Peshawar High Couut,
peshawar in BA No. 849-P/2013-dated 11.07.2013,
wherein his' 1ord§hip has held as under.

.'“I'_i/":‘th'{s 18 tl;c position when the conqﬂainant

. and. his witnesscs have refused to charge the

accused in any manner in the trial court, then

v
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. thc cthw evndence mclaomg those of the

B’}

d

s | ,;rt pohcc offlcmls would not be’ sufﬁmcnt to
. b

3

,' carry cenviction on a cagital ch'\rgc

Moreso, the grarit of bail does not mean acquittal of

accused it 18 mereiy handmg over. of accused to the

hands of suu,tle: who are duty bomd &) produce the
accused oi;x eech and °very date of hearing. |
6. | Res;ulmntly, the instant oetition is allowed and
the accus;ad. setitioner be released on bail on the sole
around of compfémise, if he furnishc.é bail bonds in
the sum .of Es. 100 000/- (one .ac c-nl)) with two
suretics sach in the like amoun- ‘to the sat.sfaction of

this court. Surctics must be 1acal, reliable ancd. men of

macans.
7. File be consigned lo the record room after s
sompleticn.
Anncunced. P
04.07.20'8 /// )
_ Muhamhad S mjad
‘ Additional Se g Judoe-Xl,
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3 Service AppealjNo. 1216/2018

03.09.2020 ‘ Appellant has not forth come at the moment 3:15 P.M
- nor anyone else representmg h|m has appeared on his
behalf. Mr. Usman Ghani, Dlstrlct Attorney anngwnth
representative of the department Mr. Umer Sher, Inspector
(Legal) are also present.

| S'ihce the instant appeal was adjourned- twice dué to
spread “of pandemic COVID-19, therefore, it is deemed
approbt‘iate to issue notice to appellant as well as his
counsel therefore, process be issued accordingly and file to
come up for arguments on 13.11.2020 before D.B.

(Mian Muhammad) (Muhammad Jamal Khan)
Member (Executive) Member (Judicial)
~13.11.2020 . 4 Abpellant in person present.

p=
1

Muhammad Jan learned Deputy District Attorney alongwit

" Muhammad Asif ASI for respondents present,

by - Lawyers are on general strike, therefore, case I3

Sami "“ad]ourned t622.01.2021 for arguments, before D. B

Mian Muhammad) (Rozina Rehman)
( Member (E) _ . M_ember @)




/BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

(A PESHAWAR -
P
Misbah Ullah

"~ Versus

Inspector General of Police & Others

INDEX
‘S# | Description of Documents Annexures Page Nos
1 | copyof FIR A 8
2 Copy of the Final Show-cause| “B” “C” & “D” 19 - O’ ]
Notice, statement of allegation “D1” L2 '

& Charge-sheet & reply _
3 Impugned Order Departmental “E” & “E1” 1314

Appeal | | S 76
4 | Copy of the statement of the “g” _
complainant | o 17
5 | Other Documents & Copy of Bail “G” :
Order | 8 -20

6 Wakalat Nama

Dated: 28/09/2018

Appellant
Through

- Akbar Yousaf Khalil
Muhammad Ayaz Khan
- & ' .
Amir Zaib Mughal
Advocates, Peshawar.
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EFORE THE KHYBER PAKHTUNKHWA SER\/ICE TRIBL‘JAL‘

PESHAWAR

!
. i - B
Misbah Ullah S/o Niaz Muhammad Ex- Driver
Constable No. 52 R/o Badezai P.O Nasir Bagh.
Peshawar O P b /\pp(.ll int.

~

. - Versus :
. Inspector General of Police Kh\ ber Pal\htunk wa
- Peshawar. CPO Peshawar. | Lo
Additional 1.G Investigation KPK Pesha\\ ar.
D.I.G Investigation/ Admin CPO KP Peshawar.
CPO Peshawar. /'/E@Qua’)’f)?f\/ -
4. Senior Superintendant of Pohce Investluauon Unit

CPO Peshawar.

5. District Police Ofﬁcer.Pesha\\'v'ar._

—

|VS I 1]

......... ........Respondents

APPEAL UNDER SECTION i4 OF KPK

SERVICE TRIBUNAL ACT 1974 AGAINST -

THE IMPIGNED ORDER DATED 30- 05-2018
VIDE ANNEXURE ‘A’ WHEREBY THE
,APPT‘LLANT HAS BEEN TER\II\-\TFD

FROM.HISSERVICE. i i'

PRAYER, * 4 S

" ON_ACCEPTANCE QF THE APPEAL, THE
IMPUGNED ORDER DATED: 30/05/2018 AT
ANNEXURE ‘E’ MAY BE SET ASIDE AND

" THE APPELLANT MAY BE REINSTATED IN
SERVICE WITH ALL BACK BENEFITS. .

Re:s‘pectfully Sheweth:-

Brief facts leading to the instant appeal are as

under:- ' o

TR YT

T o SR T IR S o e




. That the appellant was serving as a Driver /

Constable in Peshawar with the respondents.

. That the appellant served 'the department with the

honesty and the entire satisfaction of the
respondents and has 9 years of unblemished record

on the service on his part.

. That during perfofmanqe of the duties, the

appellant was implicated m a false case and
: i

resultantly was arrested on thL: basis of concocted

FIR. (Copy of FIR is attached as annexure “A”).

i

. That on the basis of the said? FIR, the petitioner/
!

- appellant was served with a show-cause notice

- alongwith the statement of allegation and charge-

!

sheet which was replied and denied by the
appellant. (Copy of the Final| Show-cause Notice,
statement of allegation &i Charge-sheet and

attached as annexure “B” “C” & “D”D4.

. That on the basis of the Final Show-cause notice,

" handed over to the Petitioner/ Appellant

consequently without any giving chance of hearing

and providing ahy opportunity of defense and

veply

(*



: cx_'oss-examining the witness the 30/05/2018.order

was passed and the services of the Appellant/

Pet1t1oner were termmated (cofy { m/ﬁ’ﬂm 2 G 5)

6. That the appellant ﬁled a departmental appeal
against the said dismissal order on 29/06/2018 but
the respondent has put diff ear to the said. (Copy
of .the Departmental _Appeal is attached as

annexure gy €L

7. That the appellant feeling aggrieved from the
~ impugned . order and without. any ﬁ"uit of the
- departmental appeal, now filed the instant appeal

before this Hon’ble Tribanal' on the following

grounds inter alia:-

GROUNDS:

A. That"the impugned order passed by the respondent
is agains‘t'law, facts & principle of natural justice,

" hence not tenable in the eyes of law.

B. That no regular formal inquiry was conducted nor

did the appellant was associated with aﬁy sort of e



inquiry which turned the whole ‘proc'eedings

illegal. -

. That no witness was examined in the presence of

the appellant' nor has any opportunity been

awarded for cross-examining the same.

. That the appellant is on bail and the case has not

been yet decided by the learned Trial Court in

order to thrashed out the real truth after completing

all the cordal formalities and record the étaterﬁents

~of the witness in support of thé- alleged-FIR and

' allegatidﬁ_against the appelleint.

.AThat_ the complAaina'nt of the FIR has already

submitted before the Hon’ble Trial Court that he
has merely charged the appellant on the basis of
suspicion and by now on his satisfaction, he has no

plan or grievance and categorically stated before

thé Hon’ble Court that his fhis statement is true

and voluntary and without any coercion and if the
Hon’ble Court even acquit the present appellant

out of the criminal charges, he would be having no

excuse. (Copy of the statement of the complainant

is attached as annexure “F”).



F. That the ifnp'ugped order on the basis of alleged
FIR is in fact a pre-trial conviction which is not

tenable in the eyes of law.

G That the appellant seeks leave of this Hon’ble
Tribunal to rely on additional grounds at the time

- of arguments.

It is, therefore, prayed that on acceptance of

this appeal, the impugned order dated 30/05/2018
may be set aside and the appellant may be

‘reinstated in service with all back benefits to meet

the ends of justice.
Dated: 28/09/2018

T
Appellant
~ Through

Muhammad Ayaz Khan
& - N .
Amir Zaib Mughal

Adfvoc.ates, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| : PESHAWAR
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.' Misbah Ullah
- Versus

Inspéctor General of Police & Others

Affidavit

I, Misbah Ullah S/o Niaz Muhammad Ex- Driver Constable
No. 52 R/o Badezai P.O Nasir Bagh, Peshawar, do
hereby solemnly affirm and state on oath that the departmental
appeal has never been returned to me with direction to approach
the proper forum. My above statement is true and correct to the
_ best of my knowledge and belief and nothing wrong has been
stated by me in the matter. ‘

o

Deponent

i

i
i
i
i
B
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B
s
:
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i
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BI’JFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Misbah Ullah | ©.
Versus C

Inspector General of Police & ‘Other:s

ADDRESSES OF PARTLES

APPELLANT. B

Misbah Ullah S/o Niaz Muhammad Ex- Driver
Constable No. 52 R/o Badeza1 P O Na51r Bagh
Peshawar

RESPONDENTS.

1. Inspector Geéneral of Police Khyber Pakhtunkhwa
Peshawar. CPO Peshawar. +

' 2. Additional I.G Investigation KPK’ Peshawar

3. D.L.G Investigation/ Admin CPO KP Peshawar

CPO Peshawar.

4. Senior Superintendant of Pohce lnvesnganon Unit
CPO Peshawar. ' : : S

5. District Police Officer Peshawar b

Applellant k

Dated: 28/09/2018 ~ b

Akbar Yousaf Khalll _
Muhammad A) az Khan

& ' Lo :!

Amlr Zaib Muohal SR
Advocates, Peshawar o
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FINAL HOW CAUSE NOTICE

WHEREAS, you, Driver/Constable Mlsbahuilah No. 52 whrle posted in MT
Gtaff Investigation Branch CPO, Peshawar committed gross mlsconduct as defi ned
it Rule 3 of Police Rules 1975 that ”Peshawar as follows:-

© "That you¥ were marked absent vide dally dlary No. o4 dated
23.03.2018 PS Investigation .(CB) and Inspector Raghib Khan of.
Investigation Branch CPO was deputed to hold preliminary enquiry,
who on 05.04.2018 submitted. report that you alongwith six other
co-accused persons were involved in a robbery case vide FIR No.
911 dated 27.12.2017 u/s 17 (3) Haraba/15-AA/412-PPC PS5
Gulbahar, CCP Peshawar and -that complainants Fawad Ali &
Shahab--ud-Din in their statements u/s 164-Cr.PC charged you
alongwith other six accused persons for snatching more than Nine
Million rupees from them on gun point. According to the CDR you
had been in.contact with your charged co-accused persons and that
.out of the snatched amount, Rs. 16,00.000/-, one 30-bore pisto! No.
.7610 with five rounds in its chamber (weapon of offence ) and a
motorcycle No. FE/7264 Zxmco (stated to be owned by one of the
accused namely Noor Khan) were recovered from your louse. You
also admitted your guilt in the statement recorded i:/s 161 .-Cr.PC
and after interrogation you were sent to the Central Jail Peshawar"

Resultantly you were issued. charge sheet ‘with summary of allegatlons
Enquiry Committee consisting of DSP Fazle Maula and Inspector Sayar Khan of
- Investigation Branch CPO was constituted to enquire into the matter._ -

WHEREAS, the Enquiry Officer finalized the enquiry proceeding by gir/ing you,

full opportumty of defence as well as cross examination and_the statements of all
PWs have been recorded. Consequent upon completion of enquiry proceedings, the
Enquiry Commlttee in its findings reported that according-to CDR you had been-in
contact with your co-accused on the day of occurrence and that all of you ( charged
accused) belong to an organized criminal gang. Furthermore out of the snatched
amount, sixteen ‘Lakh rupees have been recovered from your house at your
pointation. The available evidence confirmed your involvement in the crime as
stated above. The Enquiry Committee held you guilty of the charges and described
you as stigma on the forehead of the Police department.

AND WHEREAS, -on going through the Findings and recommendarron of the
Enquiry Committee, material placed on record-and other connected papers including
your defence before the Enquiry Committee, I am satisfied that you have-committed
the misconduct and are guilty of the charges levelled against you as per statement
of allegations already conveyed to you which stands proved and render you liabie to
be awarded punishment under the said Rules. :

NOW THEREFORE, I, - Muhamimad Nawaz SSP/Investlgatlon CPO Peshawar
competent. authorlty have tentatrvely decrded to impose major penaitv upon you, as
* defined in the said Rule.

* You, are, therefore, requrred to submrt reply to this Show Cause Nutice within’

Seven days of the receipt of this notice; as to why the aforesaid penalty should riot
be imposed upon you, failing which it shall be presumed that you have no defence
to offer and an- exparte action shall be taken against you. In the meantime also
intimate as to whether you desire to be-heard in. person or otherwise. - :

{ z‘;»*’“ﬂj ot ' 4
b, o

( MUHAMMAD NAWAZ)
Senior Superintendent of Police,
 Investigation Branch !(P
‘Peshawar

T o T



A DISCIPLINARY ACTION

L o (O

1

+ S

1, Muharimad Nawaz SSP/Investigation, CPO P(esh'avx‘/ar being competent. - -

' Aaui:hbrity ar of A‘{.‘hef. opinion- that you DriQer/Cé)nstab!e Mis‘;)a_hu!lah' No. 52 of

investigation Uniz (PO have redered “yourself liable to be proceeded against

flepa: ‘mentally, as you have ccramitted the following acts of omissions/commissions

viiin the meaning of Rule-3 _Of'Police Kuies 1975.

STATEMENT OF ALLEGATIONS .

" That you. were marked absent vide daily diary No. 04 dated
23.03.2018 PS Investigation (CB) and Inspector Raghily Khan of
Invsstigation Branch CPO was deputed to hold . prefiminary
enguiry, who on 05.04.2018 submitted report that you alongwiih
six vther co-accused persons were involved. in a robbery case
vide FIR No. 911 dated 27.12.2017 u/s 17 (3) Haraba/i5-
| AA/412-PPC PS Gulbahar, CCP Peshawar and that complainaits —
Fowad Alf & Shahab--ud-Din in their statements u/s i 64-Cr.PC
charged you alongveith other six accused persons for snatching
Ry, 96, 28, 156/~ from theni on gun point, According to the COR
-  vou had been in contact with your charged G- CLUSET Persans
C and thai oui of the snatched amount, Rs. 16,00, Goas -, ne 30~
Boie pielol Mo, 7810 with ve rounds in its chamber (Wwespon oF
offence . and 2 rsotorcvcie Ne, FE/FIES Tepcn {stzizd & B
awies By one of the accused namely Noor Kfizn) v ore recovered
from. your fouse. You also admitted your guilt ie the siaiement
recorded u/s 161-Cr.PC and after interrogation you have bkeen
adinitted to the Central Jail Peshawar” : "

For the p;gzgrbcse of scrutinizing the conduct of the said official \fJi’;h'
reference to above aliegations, an Enquiry’ Committee comprising of Mr. Fazal Maula _
ADSP/InvestEgati'owahd Inspector Sayar Khan .of Investigation Branch CPO" is hereby -
constituted in the matter under Rule-5 of the said Rules. ' | |

The Enquiry Committze shall, in accordance with the .orovisions of said
Rules, provide reasonable opportunity of hearing to the accused official, record and
submit its finding 1sithin 10-days of the receipt of this order and his recommendations

as o punishmer . or other appropriate acﬁon against the accused official.

. f’

g:\i . QJN"\
By e
) /
: Vil /,;‘" :
. (MUHAMMAD NAWAZ)
Senior Superintendent Police,
Investigatios1 CPC KP,

Peshawar
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- | Muhammad Nawaz SSP/Investigation CPO Peshawar being competent ¥
thonty, hei eby harge you Dnver/Constable Mlsbahullah No. 52 of Invast!qatlo-x Uinit

) Peshawai as foliows —'

hiat you. were marked absent wde dally diary Ne. 04 dated

- 23.03.2018 PS Investigation (CB). and Inspector Raghih Khais of
Investigation Branch CPO was deputed to hold preliminary
enguiry, who on 05,04.2018 submitted report that you alongwith
six ofler co-accused persons were involved in & robiery 358
vide. FIR No. 911 dated 27.12.2017 u/s 17 (3} Haraba/i5-
Adiy 31 2-PPC PS Guibahar, CCP Peshawar and that complaine s

. Fawasd AN & Shabab--7-Din in their statements u/s 164-Cr.PC -
) hesrged vou alongwith otheér six accused persons for snatching

- Ry, 86, 28, 156/~ from them on guﬂ Point. According fo &h5e TOR
you rad Been in contact with yvour charged cu-accused Fersons.
30 0t el of the snaiches amount Rs. 15,01.000/~ cne 30-
bors pistyi No. 7610 with five rounds in its chaitber (weapoi of
vitence) and & motircycle Wo. FE/7264 Zxiico (stited to be
osyned by one of ifse accused namely Noor Khan) vere recovered
frem your house. You also admitted your guilt in the staterent

. recorded .u/s 161-Cr.iC and after interrogatiosn you Lave Heen
J%ﬁlﬁ’@d te the Centrai Jali Peshawar”

-

Y .-ren‘s;orit. of the above, you apoear to pe guilty of ‘misconduct urde
o e L‘

fuig-3 of Folice ruies- 1975 arg have rendered yourse,.- iiabie w all or ary of the

peraiies s;:ec:‘:c':‘- in Rule-4 of the Rules ibid.

‘ “You ai‘e therefore, required to submit your written defence within <@vén
days of the raceipt of th},@ Charge Sheet to the Enquiry Officer (s)/Comrmttee as the
tase may be.
. " Your writien defence i any should reach the 'anuiry [Officer
{(s}/Commitiee wit™in th: specified period, .atimg which it shall be pi resumed that you
have no.defence fu ﬁut 1 and in that case exparte oCtIOﬂ shall he te'ken against yois,

Tnttundte whether you desire tr be heard in person or otherwise.

n : . ALY o My e
A statement of allegaﬁions is enclosed. = ' -

: N 7
(MUHAMMAD NAWAZ)
_‘Senior Superintendent Police,
Investigation CPO kP,

" Peshawar
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OFFICE OF THE SSP INVESTIGATION €F0 K.P PESHAWAR  © =4
ORDER . * | |

This order vﬁfill dispose off the dcpaftmental enquiry against Driver/Constab

4

A Misbﬁahull’ah EN'o.- 52 of Investigaéion Branch CPO Peshawar who ‘'was proceede

again‘st departrn'entallly on the following chargeé: -

"That. he was marked absent vide daily diary No. 04 dated Y
23.:()3.2.0‘1 8 PS Investigation (CB) and Inspector Raghib Khan of 3
' Ir'zvestiga't:z:on Branch CPO .‘wc.zs ~deputed to Hold preliminary
'é'nqui’ry; . Who on  05.04.2018  submitted report  that
‘ Driver/Constable Misb-ahulla:":‘. No. 52 alongwith- six other co-
aécﬁséd Pperson were involved in robbery case vide FIR No. 911
dated 27.12.2017 u/s 173 Haraba/15-AA/412.PPC P.S Gulbahar,
CCP Peshawar and that complainant Fawad Ali & Shahab-ud-din
in their statement u/s 164 CrPC charged the above named official

.alongwith other six accused persons Jor snatching more than

B e

' Nine Million rupees from them on gun point.'.'rAccording to the CDR
-Driver/Const‘able Misbahullah No. 52 had been in contact with
cﬁai‘ged co-ﬁcéused persons and that out of the snatched amount,
Rs. 16,00,000/., one 30 bore pistol No. 7610 with Jive rounds in
its chamber (weapon of offence) and « motorcy_cle No. FE/7264

Zxmeo (stated to be ownzd Ly e of the accused namely Nior

Khan) were recovered from his house at his pointation. He also
admitted his guilt in the statement recorded u/s 161 CrPC and

after interrogation he was sent to the Central Jail Peshawar."”

Resultantly the accused Driver/ Constable was placed under suspension an
he was issued Charge Sheet with Summary of allegations. Enquiry Committe

consisting of DSP Fazal-e-Maula and Inspector Sayar Khan of Investigation Brancl
CPO was constituted to inquire into the matter.

'The Enquiry Committee finalized the enquiry proceeding by giving him fu
opportunity of defence as well as cross ‘examination and the statement of all PW:

were recorded. Consequent upon completion of enquiry proceedings, the Enquir

Committee in its findings reported that according to CDR the accused official hac
been in conta{ct with his co-accused persons on the day of occurrence and that all o
them (charge accused persons) belong to an orgahized criminal gang. Furthermore
out of the snatched amount, sixteen Lakh rupees alongwith weapon of offence ie ¢

30 bore pistol and motorcyclé (used in the commission of offence) have beer
recovered from his house at his pointation. '
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'I‘hc accused ofﬁcxal was served with Final Show Cause Notice to whlch h

urephgd. "His reply to. the FSCN' has perused and fond un-satisfactory. Th
undersigned persdhally given him an opportunity of personal hearing in the Centrz
‘ _Jall Peshawar where he as cross questloned ‘but- agam falled producmg cogen

reason in self defence

- After going through the case file and available evidence on the record I, th

undersigned reached to the conclusion that accused Driver/Constable Misbahullgﬁ_

No. 52 is involved in the above mentioned case. During the course of enquiry as we
as cross cxammatlon, he failed to. produce any cogent any evidence in his suppo
and also failed to give a plau31ble anw 'ers to the cross questions. Being involved in

dacoity case and also a member of an organized Gang, he had brought bad name fc
the department. He is stigma on the forehead of Police Department' and his retentio;

in the department.will never be beneficial for a disciplined Force.

Keeping in view the above, I, the undersigned, hereby dismissed him from th
service under Police Rules 1975 (Amended 2014 K.P Police E&D Rules 2014), wit
jmmédiate efféct f;orh- the date of absence i.e 23.03:2018.

‘\4

.. Order announced. o - \k / %
o - | ' | (MUHAMMAD NAWAZ)

Senior Superintendent of Police
Investigation Unit, CFO Peskawar.

No. ) [ &EC/Inv dated Peshawar, theZa/ o /201%.

Copy of above is.forwarded for {/o information and n/action to the :- .

AddlIGP Investigation KP Peshawar. .

DIG Investigation/Admn: CPO K.P Peshawar.
DSP Admn: Inv:.

Accountant Inv:

. MTO Ihvestigation.

Official concerned.
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IN THE COURT OF MUHAMMAD SAEED AMJAD
ADDITIONAL SESSIONS JUDGE-XI, PESHAWAR |

Or -

Bail petition No. 2296 /BA of 2018

“Misbah Ullah vs the State”

04.07.2018 .

Present; APP for the State and léarned counsel

- for the accused/petitioner. Complainant .Fawad Ali &

" PW Shahab ud Din present in person. Record is

L%
\-c.

1' l|\l,f\

ﬁ
FETRARAES RyISe ARty fa\

available in connected case, titled “Sher Ali vs the
State’f
2. iThc accused / pelitioner Misbah Ullah son of

Niaz Muhammad seeks his post arrest bail in case FIR

No: 911 dated 27.12.2017-u/s 15 AA/412 PPC / 17 (3)

I-Iaraﬁa PS Gul Bahar, Peshawar.

3. . Arguments heard-and record gone through.

4.  'Perusal of record reveals that the previously bail

petition of the accused / petitioner in the instant has

been ‘dismisséd on merits by this court vide order dated

05 0s. 20]8 ‘Now the accused / petltloner has applled
fm hm pmt arrest b'nl on the basis of COmpromlse

Today at the very outset, complainant namely Fawad

- Ali son of_Khuna Gul & PW Shahab ud Din appeared

before the court and stated at the bar that they have

effected genuine compromise with the accused /

petitioner. To this effect their joint statement recorded
. .

before the court wherein they stated that the accused /
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petltloner has satlsﬁed them regardmg his- innocence

and they do not want to charge . lhc accused / petllioner

in the'instant case turthermore ‘They have gol no

objection on -his release on bail. In this Fegard they
have also produced written affidavit Ex PA, ,wh'ich is
placed.on file.

5. 'Althou;g,h, tl;c offence for which the

accused/petitioner has  been charged is non-

- compoundable in nature, however, it is settled by the

'Superior court that bail can be granted even, in non-

compoundable offences on the basis of compromxse

~In this regard guidance is being taken from 1999 P

CrL.J 1107 [Lahor], 2010 PCr.LJ 1482 [Lahorl],
»\;llcl"cifi ll h‘as_.bccn i1c!d that judicial notice of
- compromise in non-compoundable offences, not
menfiom-ad in section 345 (1) Cr.PC, can be taken
and the saﬁw may be ccnsidered as a ground for

grant of bail in the interest of justice and equity.

Reliance in -this regard is also placed upcn an

uﬁ}eportéd judgment of hon'ble Peshawar High Court,

Peshawar in BA No. 849-P/2013 - dated 11.07.2013,

whetein his lordship has held as under.

“If this'is the position when the complainant
and his witnesses have refused to charge the

accused in any manner in the trial court, then

(5
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the other evidehg.e‘,,inclﬁdi‘ng“thos’e’ of the

poii%:e ofﬁcii\!'s- ,wou]d not be sufficient to

carry. convuctlon ona cap:tal charge

o S
ARSI

Moreso, the grant. of bail does not mean acqulttal of :"": :
'accused it is merely handing over of accused to the , j
hands of ;uretues who are duty bound to produce the
accused on each and every date of hearing.
j6. | Reéultanily, the instant petition is allowed and '
 the accused/petltloner be released on bail on the sole :
ground of compronmse if he furmshes bail, bonds in . ' L
" the sum .of Rs.i00,000/- (oﬁe lac only) with two . *
" sureties éach in the like amount to the satisfaction of )
this court. Surcﬁcs'm&yst be local, rcliablc. and men of ,
means. ,.
. X
7. File bgi consigned to the record room afler its :
.' completion. o : .
C Announced. | 3
: 04.07.2018 : :'
‘ Muhampad Sgéps Amjad |
, Additional Se Judge-XI,

egnawar
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BEFORE THE: HONORABLE SERVICE TRIBUNAL PESHWAR

ServrceAppeal No. 12'16/2018

Mnsbah Ullah v (Appellant) |

ConiVersus
: [ Lo ,{' -
{

br ..... ......... l‘..f..,....(Respondents)
: INDEX
‘ = [s.NO T DESCRIPTIONOF | ANNEXURE " PAGE.
’ " DOCUMENTS - g
1. Para-Wise Comments - 1-3
2. Affidavit - a
3. Copy of FIR A 5
4. Copy of order sheet in Bail B 6
petition

Respgndents throygh

In ;Pér\/ Legal,
' CPO, Peshawar
0333-9594026
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BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR

Serv:ce Appeal No. 1216 /2018

Mlsbah Ullah '{ . ...f;.;; ..... ...... ........ _.,...(Appellant)
, ; ”\/ERSUS,. -
lnspector General of Polrce and others ......... ..... U ..... ' e (Respondents)
SUBJECT:  COMMENTS ON BEHALF OF RESPONDENTS
RESPECT!VELY SH EWETH
PRELIMINARY OBJECTIONS:-
a) The appeal is not based on facts.
b) The appeal is not maintainable in the present form.
c) The appeal is bad for‘miss~joinc'|er and non-joinder of necessary parties.
d) The appellant is estopped to file the appeal by his own conduct
e) A The appellant has not come to this H0norable Court wrth clean hands and

involved. himself in a criminal case vide FIR No. 911/2017 which is

subjudice in the Competent Court of law.

f) The appellant has got no cause of action to file present Service Appeal.
FACTS
1. Para No. 1 is admrtted to-the extent that the appellant was enlisted as

Dirver Constable in Police Department however the appellant being a
member of disciplined Force involved himself in a criminal case vide FIR
No. 911:dated 27.12.2017 u/s 17(3) Haraba, 412, 15-AA KP PS Gulbahar.
(copy of FIR is annexed as “p”) | ‘
2. Para No. 2 is denied and rebutted. Being the member of discipline Force.,
' appellant involved himself in a criminal case mentioned above which
tarnish the image of Police Force in general public. Moreover, the prevrous
record of appellant wrth respect to his unblemished service record is
subject to proof. ‘ |
3. Para No. 3 is denied and rebutted. The appellant was charged by the
complamant of aforementloned case in his statement recorded u/s 164
Crpc bemg involved in the commission: of said offence. Furthermore the
appellant s prevuously baii petrtlon was drsmlssed on merit by the Court of

ASJ-Xt, Peshawar on 05.05.2018. However, fater on the appellant affected



s bail petrtlon No 2296/ BA of 2018 dated 04. o7 2018 thereby, meanlng X
f"}that compromlse in crlmlnai case admlts to admrssron of guult by the
:"'accused (Copy of order sheet in ball petrtaon No. 2296/ BA of 2018 is

.annexed as “B")

Correct, to the extent that after |nvolvement of appellant in criminal case, ‘
the competent authonty proceeded departmentally agamst the appellant E
by |ssumg proper charge sheet statement of allegatlon and final show
cause notlce to whuch the appellant replled but the same was found "'A

un- satlsfactory

fPara ch 5 is demed and rebutted Proper departmental proceedmg/ '

enquiry has been initiated against the appellant by constituting inquiry
committee who after fulfilling all codal formalities by providing proper
chance of personal hearing/ cross examination to the appellant was found
guilty asiappellant affected compromise with the complainant of above
mention‘ed criminal case which meant that compromise in criminal cases
admits to admission of guilt by the accused.

That thie reply_ of appellant was found unsatisfactory thereby, his
departrnental appeal was dismissed by the appellant authority.

That beibng involved in criminal case competent authority proceeded

§
against appellant departmentally and the allegatrons/ charge sheet was

proved agamst him during proceedrng of departmental enqurry

GROUNDS:-

A.

Incorrect The act of answering respondents are qulte legal and as per law
/ rules. The allegations/ charges Ieveled against the appellant were proved
beyond any shadow of doubt during course of departmental enquiry.
Incorrect. Proper departmental enquiry was initiated by constituting
enquiry.committee who after fulfilling all codal formalities finalized the
enquiry;proceeding by giving full opportunity of defence as well as cross
examination to the appellant. |

Incorrect. The appellant‘ahas been given proper'opportunity‘ of cross
examination'ofwitness:- | |

Incorrect. The appellant’s previous_l\r bail petit!ion was dismissed on merit
by the Court of ASJ-XI, Peshawar on 05.05.2018. However, later on the
appeilant affected compromise with the complainant of the said criminal

case through bail petition No. 2296/ BA of 2018 dated 04.07.2018 thereby

granted bail to the appellant. Furthermore, it is also pertinent to mention

.
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A "As alrea:lyﬁexplalned |n prevnous paras S

. 'F. '.Incorrect hence rebutted In fact |t is a weII settled prmcnple that crlmlnal

4 “and dep;ptmental proceedlng can run sude by side.. ’ :

G That the: respondent may also be allowed to rals‘e addmonal grounds at |
o the tlme{ofarguments i )_‘.‘_ - .
| : In view, ?f the ab0ve it is. humbly prayed that on acceptanee of Para -wise
comments the 1nstant Servuce Appeal may klnclly be dlsmlssed bevng merltless

Note: Appellant wrongly addressed respondent No. 05 m hIS Ser\uce
Appeal as there is no post of DPO Peshawar.

\

jerintendent of Police, . Deputy Inspector General of Police,
Investigat:on, CPO ~Admin: Investigation,
Khyber Pakhtunknwa, Peshawar. _ Khyber Pakhtunkhwa, Peshawar.
~ (Respondent No. 04) (Respondent No. 03}

/
/ ¢
Additional Inspettof Geperal of Police, inspector Ggneral of Police,
Investigation, Khyber{Pakhtunkhwa, Khyber Fakhtunkhwa,
Peshawar. A Pgshawar.

(Respondent No. 02) - (Respgndent No. 01)
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IN THE COURT OF MUHAMMAD SAEED AMJIAD
ADDI . TONAL SESSIONS JUDGE-XI, PESHAWAR

Z%ail petition No. 2296 /BA of 2018

“Misbah Ullah vs the State”

Or '
04.07.2018

Present; APP for the State and léérned counsc!
for the accused/petitioncer. Compldinant Fawad Ali &
pvw Shahab ud Din present in person. Record is
gvaila_l‘;le ir; connected case, titled “Sher Ali vs the
Sta:e’%

2. {The accused / pelitioner Misbah Ullah son of
Niaz.l:\/Iuhammad seeks his post arrest bail in case FIR
Ne. 911 dated 27.12.2017-u/s 15 AA/412 PPC /17 (3)
quaba PS Gul Bahar, Pcshgwar.
3. Arguments, heard and record gone .through.
4. ' Perusal of re.cord reveals that the previously bail
;'ctitié)n of the accuscd / petitioner in the instant has
been dismissed on merits by this court vide-order dated
05.05.2018. Now the accused / petitioner has applied
fo- his post arrest bail on the basis of compromisc.
Today al the very outset, complainant namely TFawad
- Al. son of Khuna Gul & PW Shahab ud Din appearcd
be.’org the court and stated at the bar that they have
CoTER cf‘:’ectéd" genuine compromise with the accused /
~I I :
petitioner. To this effect their joint statement recorded

before the court wherein they stated that the accused /
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pet;tloner has satzsfled them »regardmg l’llS mnocence ]

d they do not want to chalge thc accused / penhoner

l

m_ﬂ'the 1nstant case luuhelmow lhey havc ;,ot no

objectlon on l‘llS release on ball In- thlS regard they

have also ploduced wntten all.ldc.\/ll, Ex PA whlch is

"::':{{ ". placed on ﬁle

~.

)
B

Although thc offencefonwhlch tl‘le
accused/petltloner has . heen IA charged .is non-

',: -ccmpoundable m.- nature howcvcr it is settled by the.
'Supeum COUlt that ball can be' -nanted even. in non-
compoundable offences on the ba31s of colnnromlse
'llln .thls 1cgard gmdance is beng taken from 1999 P~
CrLl 07 [Lahm] 2010 PCr.LJ 1482 [Lahor],
whclem 1L has bccn hcld that judlCI'll notice of

compxomlse in non- compoundable offences, not

a mentloncd m scctlon 345 (1) Cr.PC, can be taken

» .'".‘,'b:and thc samc may bc consldercd as a ground for
omnt ol' b'nl m thc lntCICSt cf justice and equ1ty
Reh‘ancc 'm thns 1egard is; also placed upon an

nreported Judgment of hon ble Peshawan ngh Court,
' Peshawar in BA No 849 P/2013 dated 11. 07 2013,
| .\.Nl’lel 'ein hlS lordshlp has held as under.

' - “If tlus is thc position \thn the complamant

| 'md hls w1tncsscs havc rcfuscd to charge the

t accused in any manner in the trial court, then

et .

e e 4 ey e
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tilc othcrl avi&ehce including thds'e of the

}?pohcc officials would not be sufﬁcnent to
carry conviction on 2 capltﬂl ch'lrgc

Moreso, the giant. of bail does not raean acculttal of

accused it 1S merely hancing over. of zccused to the

hands of surcticS' who are duty tound to produce the
accused 01 each and e';/ery date of kearing.

j6. Resultanily, the instant pctition is a.lowed and

_the accus(lad."petitioner be released on bail on the sole
ground cf couwmp;onnisc, if e firristes bail bonds in
the sum o Rs.iO0,000/- ‘one lac only) with two
suretics each in the likc amount 1o th= satisfaction of
this court. Susctics must be local. rctiatlz and mer. of
means.

7. Fi'e be consigned .to the -ceord room efter its
completton.

Anncunced.
04.07.20°8
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